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THE  PENAL  CODE. 


CHAPTER  676,  LAWS  OF  188L 

AS  AMENDED  BY  LAWS  OF  1882.  188:),  1884.  1885.  1886,  1887,   1888, 
1889,  1890.  1891.  1892.  1893.  1894.  1895,  1890,  1897  and  1898. 

An  Act  to  establish  a  Penal  Coda 

Passed  July  26,  1881;  three  fifths  being  present 

T7ie  People  of  tJie  State  of  New  York^  represented  in  SenaU  and 
Assembly^  do  enact  as  follows: 

PRELIMINARY  PROVISIONS. 

SmcnoK  1.  Title  of  Code. 

2.  Its  eflfect. 

•  3.  Definition  of  "  crime." 

4.  Division  of  crimes. 

5.  Definition  of  felony. 

6.  Definition  of  m  sdemeanor. 

7.  Objects  of  the  Penal  Coile. 

8.  Procedure,  how  regulated. 

9.  Convictim  must  precede  punishment. 

10.  Jury  to  find  degree  of  crime. 

11.  General  rules  of  construction  of  this  act. 

12.  Of  sections  declaring  crimes  punishable. 

13.  Punishments,  how  determined.     Corporations  punishable  bj  flue 

14.  Punishment  of  felonies  when  not  fixed  by  statute. 

15.  Puhishment  of  misdemeanors. 

Section  1.  Title  of  Code. — This  act  shall  be  known  as  the 
Penal  Code  of  the  State  of  New  York. 
See  notes  under  section  7,  post. 

§  9.  Its  effect. — No  actor  omission  begun  after  the  beginning 
of  the  day  on  which  this  Code  takes  effect  as  a  law,  shall  be 
deemed  criminal  or  punishable,  except  as  prescribed  or  authorized 
by  this  Code,  or  by  some  statute  of  this  state  not  repealed  by  it.. 
Any  act  or  omission  begun  prior  to  that  day  may  be  inquired  o£^ 
prosecuted  and  punished  in  the  same  manner  as  if  this  Code  had 
not  been  passed. 

A  section  of  this  Code,  even  if  it  purported  to  enact  a  rule  applicable  to  past 
as  well  as  future  transactions,  is  void  m  to  the  former  only,  in  case  they  are 
Beparable.  People  v.  O'Neil,  109  N.  Y.,  262;  14  St.  Kep.,  829;  Jaehne  t.  People, 
6  V   Y-  Cr..  240 

See    Harrow  v.  Fkmilv  Fund  Society.  116  N.   Y..  542;  27  St.  Rep.,  476; 
Peop)e  r.  Jaehne,  8  St.  Kep.,  Ill;  103  N.  Y.,  193;  4  N.  Y.  Cr..  193;  People  v. 
Beckwith.  7  id..  118;  12  St.  liep.,  795;  People  r.  Bernardo,  1  N.  Y.  Cr..  248; 
People  r.   HoUenbeck,  id.,  431,  note;  65  How.,  401;  People  v  Hatter,  22  N.  Y 
Sopp.»  ®^- 
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2  Penal  Code 

§  3.  Definition  of  '^crirae.** — A  crime  is  an  act  or  omissioo 
forbidden  by  law,  and  punishable  upon  conviction  by 

1.  Death ;  or 

2.  Imprisonment;  or 

3.  Fine;  or 

4.  Kemoval  from  office ;  or 

5.  Disqualitication  to  liold  any  office  of  trust,  honor,  or  profit, 
under  the  state ;  or 

6.  Other  penal  discipline. 

The  case  of  People  v,  Rjcliards,  7  St.  Rep.,  756;  44  Hun,  276;  5  N.  Y.  Cr., 
855,  WHS  reversed  io  108  N.  Y.,  137;  13  St.  Hep.,  515. 

Defiuitions.— Tbe  detiuition  of  crimes  is  confined  to  the  Penal  Code. 
People  f.  Dewey,  33  St.  Rep.,  428;  13  St.  Rep.,  615. 

Common  law  definitions  are  a  material  aid  in  many  ca  es  in  the  interpreta- 
tion of  statute  definitions  of  common  law  offenses.  People  v.  Most,  128 15.  Y., 
113,  38  St.  Rep.,  829;  8  N.  Y.  Cr.,  -^78.  But  the  law-making  iwwer  may 
extend  common  law  definitions  of  particular  offenses  so  as  to  include  acts  not 
punishable  under  the  common  law  and  not  embraced  within  the  common  law 
<lefinitions  of  the  offense.  Id.  Identity  in  the  name  of  offenses  at  conimoc 
law  and  under  a  statute  does  not  necessjirily  imply  that  the  same  precise  con- 
stituent, and  no  othere,  enter  into  each.     Id. 

Power  of  le^islaiure.— The  power  of  the  legislature  to  define  and  declare 
public  offenses  is  unlimited,  exce|)t  in  so  far  as  it  is  restrained  by  constitutional 
provisions  and  guaranties.     People  v.  West.  106  N.  Y.,  295;  8  St.  Rep.,  718. 

The  power  of  the  lejrislatiire  to  declare  what  shall  amount  to  a  crime  is 
exceedintrly  large,  and  it  is  difficult  to  define  its  exact  limit.  People  c.  Gillson, 
109  N.  YT,  406;  1 6  St.  Kep.,  185.  But  there  is  a  limit  to  this  power  under  the 
c  >nstitution.     Id. 

The  legislature  mny  not  declare  that  to  be  a  crime  which,  in  its  nature,  is 
and  must  I>e  under  all  circumstances  innocent;  nor  can  it,  in  defining  crimes 
or  ill  declarinir  their  punishmt  nt.  lake  away  or  impair  any  inaliemible  right 
secured  by  the  constitution.  Lawton  t.  Steele,  n9^.Y..  233:  29  St.  Rep.. 681. 
But  it  may,  within  thes(*  limits,  make  acts  criminnl  which  before  were  inno- 
cent, and  ordain  punishment  in  future  cases  where  before  none  fcould  have  been 
inflicted.     Id. 

What  are —The  offense  of  intoxication,  under  the  former  act  of  1857.  wa8 
held,  in  People  ex  rel.  Kopp  r.  C(»mrs,  etc.,  2  St.  Rep.,  683;102  N.  Y..  688;  4 
N.  Y.  Cr.,  44r.  to  be  a  crime. 

Gambling  is  a  crime  within  the  meaning  of  this  section.  Steinhart  v.  Far- 
rell.  3  St.  Rep.,  292. 

Infamous  crime.—An  infamous  crime  is  an  offense  implying  such  a 
•dereliction  of  moral  pri  ciple  as  carries  with  it  a  conviction  of  a  total  disregard 
to  the  obligation  of  an  oath.     People  v.  Parr,  42  Hun,  810. 

See  People  r.  Meakim,  44  St.  Rep..  751;  8  N.  Y.  Cr.,  409;  183  N.  Y..  221; 
aff'gOl  Hun.  32j;  40  St.  Rep.,  686;  People  r.  Lenhanit,  4  N.  Y.  Cr.  826;  Har- 
row V 


[  Hun.  327;  40  St.  Rep.,  686;  People  r.  Lenhanit,  4  N.  Y.  Cr.  826; 
Family  Fund  Society,  42  Hun,  247,  3  St.  Rep.,  745. 


§  4.  Division  of  crimes. — A  critne  is  either 

1.  A  felon  V  :  or 

ft/ 

2.  A  misdemeanor. 

The  case  of  People  r.  Richards.  7  St.  Rep..  756;  44  Hun,  278;  6  N.  Y.  Cr^ 
^5.  was  rever-^od  in  108  N.  Y..  137;  18  ^t.  Hep..  615. 

4«rade  of  ofTense.— The  grade  of  the  offense,  as  a  general  rule,  is  deter- 
mined by  the  nature  of  the  punishment  pre.scribed.  People  v.  Lyon,  3  N.  Y. 
Cr.,  163;  99  N.  Y.,  216. 

It  is  not  the  actual,  but  the  possible,  sentence  which  determines  the  grade 
of  the  offense.  People  r.  Hughes.  50  St.  Rep.,  64;  People  f.  Borges,  0  Abb.. 
182. 


Of  the  State  of  New  York.  8 

Pnnlsliiiieiit. — No  instance  can  be  found  in  which  an  offense,  which  is  de- 
cU^ed  to  be  a  misdemeanor,  can  be  visited  with  thejpunishment  preucribed  for 
a  fulony .  People  v.  Lyon,  3  N.  Y.  Cr.,  164;  99  N.  Y.,  216.  See  People  v.  Len- 
hanli,  4  N.  Y.  Cr.,  336. 

§  S.    Definition  of  felony. — A  felony  is  a  crime  which  is  or 
may  be  punisliable  by  either 
i.   Death  ;  or 

2.  Imprisonment  in  a  state  prison. 

The  case  of  People  v.  Richards,  7  St.  Rep.  756;  44  Hun,  278;  5  N.  Y.  Cr.,  855, 
was  reversed  in  108  N.  Y.,  187;  13  St.  Rep.  515. 

llefinition.— The  common  law  definition  of  a  felony  is  inapplicable.  People 
«.  Lyon.  8  N.  Y.  Cr,  164;  99  N.  Y..  216. 

In  this  state,  the  definition  of  felony  is  found  in  the  punishment  which  may 
be  inflicted.     Benedict  v.  Williams,  48  Hun,  125;  15  St.  Rep., 677. 

iDStances. — Assault  in  the  second  degree  is  made  a  felony.  People  r.  Cole, 
2  N.  Y.  Or..  112;  People  v.  Sweeney,  4  id.,  288;  41  Hun,  840;  People  v.  Ter- 
rell. 33  St.  Rep..  369;  11  N.  Y.  Supp..  865. 

An  attempt  to  escape  from  lawful  confinement  on  a  charge  of  grand  larceny 
in  the  first  degree  and  burglary  in  the  third  degree,  is  a  felony.  People  v. 
Johnson.  46  Hun.  670;  13  St.  Rep.  48;  aflf'd,  110  N.  Y.,  141;  16  St.  Rep.  846. 

The  offense  of  being  a  common  rambler  in  selling  lottery  policies  under 
§  344.  ante,  is  a  felony.    People  v,  Dewey,  33  St.  Rep.,  427;  11  N.  Y.  Supp., 

to 

Extortion  is  a  felony.    People  c.  Hughes,  50  St  Rep.,  6  k 

The  obtaining  of  goods  by  false  pretenses  is  within  the  class  of  offenses 

made  felonies.     Benedict  v.  Williams,  48  Hun,  125;  15  St.  Rep.  677. 
Peculation  is  a  felony.    People  v,  Lyon,  99  N.  Y.,  219;  3  N.  Y.  Cr.,  161. 

8ee  People  •».  Cooper,  3  N.  Y.  Cr.,  119. 

§6.  Definition  of  misdemeanor.— Any  other    crime   is    a 
misdemeanor. 

The  case  of  People  v.  Richnrds.  7  St.  Rep.  756; 44  Hun,  278;  5  N.  Y.  Cr.,  355, 
was  reversed  in  108  N.  Y..  187;  13  St.  Rep.  515. 

Instances. — The  offense  of  assault  in  the  third  degree  is  but  a  misdemeanor. 
People  ex  rel   Devoe  ».  Kelly,  2  N.  Y.  Cr..  481;  32  Hun.  586. 

The  keeping  of  a  bawdy  house  is  a  mistleraeanor.  People  ex  rel.  Van  IIou- 
ton  V.  Sadler.  97  N.  Y.,  146:  3  N.  Y.  Cr.,  473. 

Libel  is  a  misdemeanor.     People  v.  Parr,  4  N.  Y.  Cr.,  546;  g  243  jwat. 

Petit  larceny  is  a  misdemeanor.  People  ex  rel.  Laughlin  v.  Finn,  26  Hun, 
00.  See  People  «.  Lyon,  3  N.  Y.  Cr.,  166;  99  N.  Y.,  219;  People  v.  Cooper,  3 
N.  Y.  Or..  119. 

§  T.  Objects  of  the  Penal  Code.— Tliis  Code  specifies  the 

classes  of  persons  who  are  deemed  capable  of  crimes,  and  liable  to 
punishment  therefor;  defines  the  nature  of  the  various  crimes; 
and  prescribes  the  kind  and  measure  of  punishment  to  be  inflicted 
for  each. 

Objert. — The  Penal  Code  was  designed  to  codify  the  existing  law.  People 
«.  Sharp.  9  St.  Rep.,  165 

This  Code  was  enacted  for  the  purpose  of  embodying  in  a  single  statute  the 
•yatem  of  criminal  law  applicable  to  the  stale.  People  c.  Jaehne,  3  St.  Hep. 
II;  103  N.  Y.,198;  4  N.  Y.  Cr.,  478 

It  was  intended  as  a  revision  of  the  prior  laws  in  respect  to  crimes  and  their 
punisiinient.  and  as  a  substitute  for  the  scattered  und  fragmentary  legislation 
whfcli  preceded  it.    Id. 

This  Code  was  tetended  to  define  all,  or  nearly  nil,  crimes,  and  to  provide  for 
tbeir  punishment.    People  v,  Hallenbeck.  1  N.  V.  Cr.,  437,  note;  65  How.,  401. 


4  Penal  Code 

This  Code  is  to  be  reganled  more  in  the  liglit  of  a  codification  of  the  body  of 
the  criminnl  law  than  as  materially  altering  and  enlarging  its  scope  and  nature. 
People  r.  Richards.  108  N.  Y.,  144;  13  St.  Hep.  515. 

The  design  in  1881  was  to  codify  the  criminal  laws  of  the  state  and  embrace 
them  all  in  a  single  enactment  under  a  uniform  system.  People  r.  Moran.  123 
N.  Y..  263;  8  N.  Y.  Cr.,  114;  33  St.  liep.,  398;  rev'g,  54  Hun,  279;  7  N.  Y. 
Cr..  330;  27  St.  Rep.,  20.  It  must  be  iissumed  that  the  authors  of  the  criminal 
legislation  of  that  year  had  considered  the  existing  laws  on  any  subject  and 
had  omitted  only  such  provisions  thereof  as  they  deemed  superseded  by  the 
pro|X)scd  Code  or  as  was  otherwise  repealed.     Id. 

This  section  does  not  relate  to  or  include  the  evidence  which  may  be  given 
or  the  degree  of  proof  required  upon  an  inquiry  or  during  a  prosecution,  to  se- 
cure a  conviction  and  punishment  for  crime.  People  v.  Beckwith,  12  St.  Rep. 
795.  108  N.  Y.,  73;  7  N.  Y..  Cr.,  162.  See  People  v.  McTameny.  30  Hun.  507: 
1  N.  Y.  Cr.  443,  13  Abb.  N.  C,  59;  66  How.,  75;  17  W.  Dig.,  492. 

§  8.  Procedure,  how  regulated. — The  manner  of  prosecut- 
ing and  convicting  criminals  is  regulated  by  the  Code  of  Criminal 
Procedure. 

See  chap.  442  of  1881. 

The  case  of  Matter  of  McDonald,  2  N.  Y.  Cr.,  82,  was  reversed  in  People 
ex  rel.  McDonald  v.  Keeler,  id.  141.  This  case  was  itself  reversed  by  the 
couit  of  apixjals  in  99  N.  Y.,  474;  3  N.  Y.  Cr.,  348. 

The  manner  of  inquiring  into  and  prosecuting  an  act  criminal  in  its  nature 
is  regulated  by  the  Code  of  Criminal  Procedure.  People  v.  Beckwith,  12  St. 
Rep.,  795;  108  N.  Y.,  73;  7  N.  Y.  Cr.  162. 

§  9.  Conyiction  must  precede  punishment. — The  punish- 
ments prescribed  by  tliis  Code  can  be  inflicted  only  upon  a  legal 
conviction  in  a  court  liaving  jurisdiction. 

See  section  3  of  Code  of  Criminal  Procedure;  section  1,  Art.  1  of  State  Con- 
stitution. 

The  case  of  Matter  d  McDonald,  2  N.  Y.  Cr.,  82,  was  reversed  in  People 
ex  rel.  McDonald  v.  Keeler,  id.,  141.  The  latter  (ase  was  itself  reversed  by 
Uie  court  of  appeals  in  99  N.  Y.,  474;  3  N.  Y.  Cr.,  848. 

Jurisdiction. — The  courts  of  this  state  have  no  jurisdiction  over  crime 
committed  in  the  New  Y^'ork  city  post-oftice.  People  i?.  Marra,  4  N.  Y.  Cr., 
<04. 

§  10.  Jury  to  find  degree  of  crime. — Whenever  a  crime  is 
distinguished  into  degrees,  tlie  jury,  if  they  convict  the  prisoner, 
must  find  the  degree  of  the  crime,  of  which  he  is  guilty. 

See  sections  35,  43C-438  and  440,  p'^sL 

See  8t»ction  444  of  Code  of  Criminal  Procedure. 

Object. — The  object  and  intention  of  this  section  evidently  were  to  guard  and 
protect  the  rights  of  the  defendant  so  that  the  court,  in  inflicting  the  punish- 
ment, might  lie  advised  of  the  exact  nature  of  the  crime  of  which  he  was  con- 
victed.    People  V.  Ruirg,  98  N.  Y..  551;  3  N.  Y.  Cr..  172. 

Constrnctlon. — This  section  must  Ix;  construed  with  the  qualiflcations  and 
restrictions  contained  in  sections  436  and  487  of  the  Code  of  Criminal  Pro- 
cedure.    Id. 

§  11.  General  rales  of  constrnctlon  of  this  act — The 

rule  that  a  j)enal  statute  is  to  be  strictly  construed  does  not  apply  to 
this  C(xle  or  any  of  the  i)rovisions  thereof,  but  all  sueh  provisions 
must  be  construed  according  to  the  fair  import  of  their  terms, 
to  promote  justice  and  effect  the  objects  of  the  law. 
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Constrnction.  rules  of. — The  iirovisions  of  the  Cmlc  must  be  construed, 
•cc'oniiiig  to  the  fair  import  of  their  terms,  to  promote  justice  and  effect  the 
objects  of  tlie  law.  F^opic  r.  Whedou.  2  N.  Y.  Cr.,  320;  People  v.  Phelps,  4i 
St.  Itep.  911;  133  N.  Y.,  2«9. 

The  Requirements  ( f  the  Code,  if  th'v  nre  expressed  hi  plain  and  unan?- 
biguous  laniTtiu^,  a'C  not  subject  to  any  rule  (>f  construction  which  tends  to 
subvert  its  plain  meaning  and  etTect.  People  r.  Moian.  123  N.  Y,,  2<53;  H  X. 
Y.  C;r..  114;  33  S..  Hep.,  39«;  rcvg  54  Hun,  279;  7  X.  Y\«Cr.,  336;  27  St. 
liep. .  20. 

This  Code  is  a  revision  of  prior  law  on  criminal  offenses  and  a  substitute 
f'T  the  8i*attered  and  fragmenlarv  hgi.vlation  that  preceded  it.  and  must  be 
conMrued  wi'h  n*ference  to  the  law  which  li  replaced.  People  f.  Fanshawc, 
50  St.  Kep..  3;  aff  g  47  id  ,  331.  Where  an  offcn.se  is  define<l  in  the  wmie  lan- 
guage as  was  employed  before,  or  sidKstantially  the  same,  it  will  be  presumed 
that  no  change  wius  intended,  unless  the  letrislative  intent  in  that  direction  is 
cear  Id.;  People  v.  Jaehne,  103  N.  Y..  193;  3  St.  Rep.,  11;  People  r. 
Stevens.  109  N.  V.,  162;  14  St.  Hep.,  808;  People  r.  Hichanls.  108  N.  Y\,  114; 
13  St   Rep.,  515;  People  r.  Palmer,  109  N.  Y..  110;  15  St.  Rep..  78. 

Identity  in  the  names  of  offenses  at  common  law  and  under  a  statute  does 
n  »t  necessarily  imply  that  the  same  precise  constituents,  and  no  others,  enter 
into  each.  People  v.  Most,  188  N.  Y.,  113;  38  St.  Rep.,  829;  see  People  v.  Hol- 
lenbeck,  1  N.  Y.  Or.,  437,  note;  65  How..  401;  People  c.  Bauer,  37  Hun,  40a 

§  12.  Of  sections  declaring  erimes  punishable. — The  several  sec- 
tions of  this  code  whieh  declare  certain  crimes  to  be  punishaule  as  therein 
mentioned  devolve  a  duty  upon  the  court  authorized  to  pass  sentence  to 
detemu'ne  and  impo.-e  the  punishment  prescriU'd.  but  such  court  may  in  its 
discretion  suspend  sentence,  during  the  good  behavior  of  the  per>on  con- 
victed, where  the  niaxuiunn  term  of  imprisonment  prescril)ed  by  law  does 
not  exceed  ten  veurs  and  sueh  perscm  has  never  Imhmi  convieteil  of  ai  felonv. 
Courts  of  special  sessions  are  empowered  to  suspen<l  sentence  and  at  any 
time  within  the  lon;>est  period  tor  which  a  defendant  niigiit  have  been 
sentenced,  may  issue  process  for  the  re-arrest  ot  the  defendant,  and  when 
arraigned  the  court  as  it  is  tlien  ctmstiiuted  may  proc-eed  to  enter  judgment 
and  impose  sentence.  In  llie  (*ai>e  of  ciiildren  under  sixteen  years  of  age,  at 
the  time  of  conviction,  the  longest  period  of  time  after  suspt'usion  of 
sentence  within  which  a  sentenee  may  be  imposed  for  sueh  otlViiM'  sluill  be 
one  year;  and  in  any  proceeciing  of  a  criminal  nature,  triable  before  a 
magistrate,  the  magistrate  upon  conviction,  may  suspend  sentence  and 
j»lae<'  the  offeniler  under  probation  and  at  any  time  thereafter,  during  the 
longest  period  for  whi<'h  he  couM  have  been  eominitted  in  the  first  instance, 
sueh  magistrate,  or  his  suere^MU-.  if  hi*^  term  lias  expired,  may  pronounce 
any  judgment  or  sentence  or  impose  any  fine  or  (»lher  penalty,  or  make  any 
commitment  which  might  have  been  pronounce<l,  imposed  or  made  at  the 
tin«e  the  conviction  was  liad. 

Am'd  by  ch.  055,  L.  1005.     Takes  effect  Sept.  1,  1005. 

§  13.  PiiiilsliiiieiitSjhowdeteriiilnecl.  Corporations  pun- 
ishable by  flue.— Whenever  in  this  Code  tlie  punishment  for  a 
crime  is  left  undoternnned  between  certain  limits,  the  punishment 
to  be  inflicted  in  a  particular  case  must  be  determined  by  the  court 
authorized  to  pass  sentence,  within  such  limits  as  may  be  pre- 
scribed by  this  Code.  In  all  cases  where  a  corporation  is  con- 
victed of  an  otfen.se  for  the  comniission  of  which  a  natural 
person  would  be  putiishable  with  imprisonment,  as  for  a  felony, 
guch  corporation  is  punisliable  by  a  line  of  not  more  than  five 
thousand  dollars. 
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Amended  by  chap.  218  of  1892. 

This  ameDdment  added  the  provision  as  to  the  manner  of  punishing  corpora- 
tions.    See  section  705,  post. 

§  14.  Punishment  of  felonies  when  not  fixed  by.statute. 

— A  person  convicted  of  a  crime  declared  to  be  a  felony,  for  wbicii 
no  otner  punishment  is  specially  prescribed  by  this  Code,  or  by 
any  other  statutory  provision  in  force  at  the  time  of  the  con- 
viction and  sentence,  is  punishable  by  imprisonment  for  not 
more  than  seven  years,  or  by  a  fine  of  not  more  than  one  thou- 
sand dollars,  or  by  both. 

To  take  a  case  out  of  the  general  provisions,  prescribed  by  this  and  the  fol- 
lowing section,  it  is  needful  to  And  some  provision  of  law  specially  presciibing 
the  punishment  for  the  particular  crime  under  consideration.  People  v. 
Meakim,  44  8t  Rep.,  752;  8  N.  Y.  Cr.,  412;  133  N.  Y.,  228;  aff'g,  61  Hun, 
827;  40  St.  Rep.,  686. 

§  15.  Punishment  of  misdemeanors. — A  person  convicted 
of  a  crime  declare<l  to  be  a  misdemeanor,  for  which  no  other  punish- 
ment is  specially  prescribed  by  this  Code,  or  by  any  other  statu- 
tory provision  in  force  at  the  time  of  the  conviction  and  sentence, 
is  punishable  by  imprisonment  in  a  penitentiary  or  county  jail,  for 
not  more  than  one  year,  or  by  a  fine  of  not  more  than  five  hundi-ed 
dollars,  or  by  both. 

See  notes  under  preceding  section. 

See  section  706,  post. 

The  case  of  Loos  v.  Wilkinson,  51  Hun,  85;  10  St.  Rep.  297;  5  N.  Y.  Supp., 
414;  was  reversed  in  118  N.  Y.,  485;  28  St.  Rep.  282. 

Before  Code. — This  section  is  not  applicable  to  a  crime  committed  before 
this  Code  took  effect.  People  ex  rel.  van  Houton  v.  Sadler,  97  N.  Y.,  146;  8 
N.  Y.Cr.,474. 

When  appealable. — A  sentence  is  properly  pronounced  undpr  this  section 
incase  there  is  no  other  punishment  for  the  offense  specially  prescrilled  by  any 
other  statutory  provision  in  force  at  the  time  of  the  conviction  and  sentence. 
People  v.  Palmer.  6  St.  Rep.  841;  43  Hun,  408;  5  N.  Y.  Cr.,  107. 

When  crimes  are  defined  in  the  Code,  and  are  therein  declared  to  be  misde- 
meanors, and  no  punishment  is  therein  prescrit)ed.  the  punishment  specified  in 
this  section  is  proper.  People  v.  HoUenbeck,  1  N.  Y.  Cr.,  437,  note;  65  How.. 
401. 

The  exception  in  this  section  was  not  to  take  away  the  effect  of  section  726, 
post.  People  V.  HoUenbeck.  1  N.  Y.  Cr.,  437,  note;  65  How.,  401;  People  r. 
McTameny,  1  N.  Y.  Cr..  442;  80  Him.  505;  18  Abb.  N.  C,  56;  66  How..  70. 

When,  by  some  other  provision  of  the  Code,  an  offense  is  simplv  made  a 
misdemeanor,  the  punishment  is  not  considered  as  thereby  "specially  pre- 
scribed." People  V.  Christy,  47  St.  Rep.,  926;  65  Hun,  851;  20  N.  Y.  Supp.. 
279. 

Libel  is  punishable  under  this  section.     People  v.  Parr.  4  N.  Y.  Cr.,  646. 

Imprisonment  for  assault  in  the  third  degree  must  be  in  a  penitentiary  or 
county  jail,  pursuant  to  the  provisions  of  this  section.  People  ex  rel.  Devoe 
V.  Kelly,  2  N.  Y.  Cr..  432;  82  Hun,  586;  S.  C,  on  appeal  to  court  of  appeals, 
97  N.  Y  .  212;  2  N.  Y.  Cr.,  487. 

Speeiai  sessions. — The  court  of  special  sessions  is  restricted  by  section  717 
of  Code  of  Criminal  Procedure,  in  imposing  sentence.  People  ex  rel.  Stokes 
r.  Riseley,  38  Hud,  281;  4  N.  Y.  Cr.,  109;  People  v.  Carter,  48  Hun,  167;  15 
8t.  Rep.  840. 

This  section  does  not  provide  for  and  limit  the  judgment  of  a  court  of  spe- 
cial sessions.  Burns  v.  Norton.  35 St.  Rep.,  418.  Section  717  of  tlie  Code  oi 
Criminal  Procedure  governs  such  cases.    Id. 
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This  section  does  not  expressly  or  impliedly  repeal  section  717  of  the  Code- 
Df  Critniniil  Procedure.    People  ex  rel.  Knowlton  v.  Sadler,  2  N.  Y.  Cr.,  439. 

Sec  People  v.  Meakim,  183  N.  Y..  224;  8  K.  Y.  Cr.,  412;  44  St.  Rep..  752; 
afTgOl  Hun.  327;  40  St.  Hep.,  686;  People  v.  Upton.  88  Hun,  107;  4  N.  Y. 
Cr.,  469;  Brummer  v.  Downs.  48  St.  Kep.,  824;  17  N.  Y.  Supp.,  686;  Matter 
of  Hampe.  2  City  Ct,  403,  note. 


TITLE  I. 

PERSONS  PUNISHABLE  FOR  CRIMB, 

fiaonoN  16.  What  persons  are  punishable  criminally. 

17.  Presumption  of  responsibility  in  general. 

18.  Id.,  as  to  child  under  seven  years. 

Id.  Age  of  capability  for  crime.    Age.  how  determined  hj  examine 

tion     By  record  of  baptism  or  birth.     By  family  bible. 

20,  21.  Irresponsibility,  etc.,  of  idiot,  lunatic,  etc. 

22.  Intoxicated  ^rsons. 

28.  Morbid  criminal  propensity. 

24.  Rule  as  to  married  woman. 

25.  Rule  as  to  persons  acting  under  threats,  etc. 

26.  Id.,  when  not  done  in  defense  of  self  or  another. 

27.  Exemption  of  public  ministers. 

§  16.  What   persons  are   punishable  criminally. — The 

following  persons  arc  liable  to  punishment  within  the  state : 

1.  A  fverson  who  commits  within  the  state  any  crime,  iu  whole 
or  in  part; 

2.  A  i:>erson  who  commits  without  the  state  any  offense  which,  if 
committed  within  the  state,  would  be  larceny  under  the  laws  of  tho 
state,  and  is  afterward  found  with  any  of  the  property  stolen  or 
feloniously  appropriated  within  this  state; 

3.  A  {person  who,  being  without  the  state,  causes,  procures,  aids 
or  abets  another  to  commit  crime  within  th.e  state ; 

4  A  person  who,  being  out  of  this  state,  abducts  or  kidnaps  by 
force  or  fraud,  any  person  contrary  to  the  laws  of  the  place  where 
such  act  is  committed,  and  brings,  sends  or  conveys  puch  person 
within  the  limits  of  this  state,  and  is  afterward  found  therein ; 

5.  A  person  who,  being  out  of  this  st^nte,  and  with  intent  to  cause 

-within  it  a  result  contrary  to  the  laws  of  this  stiite,  does  an  act 

which,  in  its  natural  and  usual  course,  results  in  an  act  or  effect 

contrary  to  its  laws. 

See  sections  185.  540  and  676,  p)st. 

See  People  v.  Bliven.  lia  N.  Y.,  79;  14  St.  Rep.  495  People  v,  Lyon,  9^ 
id.,  210;  8  N.  Y.  Cr.,  161;  People  ©.  Marra,  4  id.,  804. 

§  17.  Presamption  of  responsibility  in  general. — A  per- 
son is  presumed  to  be  responsible  for  his  acts.  The  burden  of 
proving  that  he  is  irresponsible  is  upon  the  accused  person,  except 
as  otherwise  prescribed  in  this  Code. 

The  provision  of  the  Revised  Statutes  (part  4,  chap.  1,  title  7.  section  2)  was 
abrogated  by  this  section.     People  r.  Taylor,  52  St.   Rep.,  919;  138  N.  Y., 

407. 

If  the  prisoner  is  sufficiently  in  possession  of  his  faculties  to  form  an  intent^ 
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and  voluntarily  and  willfully  docs  an  act  which  has  a  direct  tendency  to  de- 
stroy another's  life,  the  jury  have  the  right — are  not  bound  to  do  so-^-to 
presume  that  he  intends  the  natural  consequences  of  his  act.  People  v. 
Fish,  125  N.  Y.,  153;;  8  N.  Y.  Cr.,  143;  34  St.  Rep.,  843. 

In  capital,  as  well  as  other  cases,  it  must  be  presumed  that  a  person  in- 
tends that  which  is  the  natural  and  necessary  consequence  o£  the  act  done 
by  him,  unless  such  act  was  done  under  circumstances  which  preclude  the 
existence  of  such  an  intent.    People  v.  Conroy,  97  N.  Y.,  yj. 

All  homicide  is  presumed  to  be  malicious,  and  amounting  to  murder  until 
the  contrary  appears  from  circumstances  of  alleviation,  excuse  or  justifica- 
tion.   Id. 

But  there  is  no  legal  presumption  arising  from  the  proof  of  the  commis- 
sion of  a  homicide  which  concludes  a  jury  from  finding  upon  such  evidence 
alone  that  there  was  not  such  deliberation  and  premeditation  as  constitute 
the  crime  of  murder  in  the  first  degree,  or  but  that  the  act  was  justifiable 
or  excusable.    Id. 

§  18.  Presumptian  as  to  child  under  seyen  years. — ^A  child 
under  the  age  of  seven  years  is  not  capable  of  committing  crime. 

Cliild  under  seven. — The  law  does  not  define  when  a  child  becomes 
sui  juris.    Kunz  v.  City  of  Troy,  104  N.  Y.  351 ;   5  St.  Rep.  642. 

A  child  under  seven  years  has  not  reached  an  age  at  which  infants  are  gen- 
erally supposed  to  be  of  full  discretion  or  capable  of  crime,  of  which  laches 
and  neglect  are  but  degrees.  Moebus  v.  Herrman,  108  N.  Y.,  353;  13  St. 
Rep.  648. 

Infants  under  seven  years  of  age  are  deemed  incapable  of  committing 
crime,  and  such  incapacity  presumptively  continues  until  the  age  of  twelve. 
Stone  r.  Dry  Dock,  etc.,  115  N.  Y.,  109;  23  St.  Rep.  551. 

§  19.  Agfe  of  capability  for  crime.    Age,  how  determined  by 

examination.    By  record  of  baptism  or  birth.    By  family  Bible 

A  child  of  the  age  of  seven  years  and  under  the  age  of  twelve 
years,  is  presumed  to  be  incapable  of  crime,  but  the  presump- 
tion may  be  removed  by  proof  that  he  had  sufficient  capacity 
to  understand  the  act  or  neglect  charged  against  bim  and  to 
know  its  wrongfulness.  Whenever  in  any  legal  proceedings  it 
becomes  necessary  to  determine  the  age  of  a  child,  the  child 
may  be  produced  for  personal  inspection,  to  enable  the  magis- 
trate, court  or  jury,  to  determine  the  age  thereby;  and  the 
court  or  magistrate  may  direct  an  examination  by  one  or  more 
physicians,  whose  opinion  shall  also  be  competent  evidence 
upon  the  question  of  age.  A  copy  of  the  record  of  baptism  of 
any  child  in  any  parish  register,  or  register  kept  in  a  church,  or 
by  a  clergyman  thereof,  or  a  certificate  of  baptism  duly  authen- 
ticated by  the  person  in  charge  of  such  register,  or  who  admin- 
istered said  baptism,  and  also  a  transcript  of  the  record  of 
birth  recorded  in  any  bureau  of  vital  statistics  or  board  of 
health,  duly  authenticated  by  its  secretary  or  under  its  seal,  and 
the  entries  made  in  a  family  Bible,  shall  also  be  competent  evi- 
dence upon  the  question  of  the  age. 

Amended  by  chap.  46  of  1884. 

This  amendment  added  to  the  original  section,  a  provision  as  to  an  ex- 
amination to  determine  age. 
Amended  by  chap.  145  of  1888. 
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This  amendment  added  to  this  section,  as  amended  in  1884,  a  provision  as 
BS  to  proof  of  age  by  record  of  baptism  or  birth,  and  family  Bible. 
See  section  279.  pat. 

Effect. — The  €?ode  preserves  the  rule  of  the  common  law,  except  that  it  flxea 
the  a^  of  twelve  instead  of  fourteen  as  the  time  when  the  presumption  of  in- 
capacity ceases.  Stone  9.  Dry  Dock,  etc.,  115  N.  Y.,  109;  28  St.  Rep.,  651. 
Baracn.— On  a  criminal  cluirge  against  an  infant  between  the.  years  of  seven 
and  twelve,  the  burden  is  on  the  People  to  show  tliat  he  has  intelligence  and 
maturity  of  judgment  sufficient  to  render  him  capable  of  harboring  a  criminal 
intent.     Stone  «.  Dry  Dock,  etc.,  115  N.  Y.,  109;  28  St.  Rep.,  551. 

Appearaacc. — In  determining  the  age  of  a  child  at  the  time  an  offense  la 
alleged  to  have  been  committed,  her  appearance  upon  the  witness  stand  may 
be  taken  into  consideration  by  the  jury.    People  v.  Stott,  4  N.  Y.  Cr.,  308. 

The  jury  have  the  right  to  determine  the  age  of  the  female  alleged  to  have 
been  abducted,  by  personal  inspection  and  by  her  genenil  appearance,  in  con- 
nection with  c^er  competent  testimony.  People  v.  Piatt,  8  N.  Y.  Cr.,  187. 
This  case  was  reversed  in  100  N.  Y.,  590,  but  upon  another  point. 

Prodnetion. — As  to  the  production  of  a  child  for  personal  inspection,  see 
Ftople  e.  Sheppard,  9  St.  Rep.  85;  44  Hun.  565;  6  N.  Y.  Cr.,  136. 

§  90.  IrresponsibilMy  of  idiot^  lunatic^  etc. — An  act  done 
by  a  person  who  is  an  idiot,  imbecile,  lunatic,  or  insane,  is  not  a 
crima  A  person  cannot  be  tried,  sentenced  to  any  punishment, 
or  punished  for  a  ciime,  while  he  is  in  a  state  of  idiocy,  imbe- 
cility, lunacy  or  insanity,  so  as  to  be  incapable  of  understanding 
the  proceeding  or  making  his  defense. 

Amended  bv  chap.  884  of  1882. 

This  amendment  was  made  before  Code  took  effect 

PresnmptioB — The  law  presumes  sanity  in  all  cases.  People  v.  Coleman, 
1  N.  Y.  Cr..  5.  To  overthrow  this  presumption,  the  burden  is  upon  the  person 
who  alleges  the  insanity.  Id.  When  evidence  has  been  given  in  its  support, 
the  prosecution  then  holds  the  aflSrmative.    Id. 

Insane  person. — An  insane  man  frequently  deliberates,  and,  after  the  most 
natare  deliboation,  conmiits  acts  which,  but  for  his  insanity,  would  be 
crimes.  People  v.  Wood,  126  N.  T..  268;  86  St.  Rep.,  968.  The  question  al- 
wajTs  is,  not  whether  the  part^  deliberated,  but  whether  he  was,  at  the  time, 
insane  within  the  legal  definition  of  the  the  term.    Id. 

An  insane  person  cannot  be  lawfully  punished  for  an  act  which  was  com- 
mitted by  him  while  in  a  state  of  insanity,  or  when  he  has  become  insane  dur- 
ing or  after  a  trial  or  conviction.    People  e.  McElvaine,  125  N.  Y.,  600;  36  St. 
Rep.,  181. 
^    An  insane  person  is  incapable  of  crime.    People  v.  Coleman,  1  N.  Y.  Cr.,  8. 

Lnnatie. — A  lunatic  is  not  criminally  liable  for  his  unlawful  acts.  Autre- 
mont  V.  Fire  Ass'n.  48  St.  Rep.  48;  65  Hun,  477;  20  N.  Y.  Supp.,  345.  But 
he  is  responsible  civilly  for  any  tort  committed  by  him  where  a  wrongful  intent 
is  not  an  essential  thing  to  be  proved.    Id. 

Moral  insanity. — The  species  of  insanity,  called  bv  some  moral  insani^r, 
conatitutea  no  defense  for  the  commission  of  crime.  People  v.  Wood,  126  N. 
Y..  369;  86  St.  Rep.,  968. 

Epileptic  mania.— Where  the  defense  is  that  the  homicide  was  the  un- 
conscious and  uncontrollable  result  of  epileptic  mania,  the  absence  of  motive 
is  important,  as  bearing  upon  the  issue  so  presented.  People  v.  Barber,  115 
N.  yT,  475;  25  St.  Rep.  184. 

Irresistible  impnlse.— The  doctrine  that  a  criminal  act  may  be  excused 
upon  the  notion  of  an  irresistable  impulse  to  coniniit  it.  when  the  offender  has 
the  ability  to  discover  his  legal  and  moral  duty  in  resi)ect  to  it,  has  no  place 
in  the  law.  Flanagan  r.  People,  52  N.  Y.,  467;  People  v.  Carpenter,  1  St. 
Rep..  642;  102  id.7250;4N.  Y.  Cr..  187;  People  v.  Walworth  id.,  395;  Willis 
•.  People,  82  N.  Y.,717;  Moett  c.  People,  85  id..  379. 

Whin  the  dbnder  knew  what  he  was  doing  and  had  the  ability  to  discovec 
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Ills  legal  and  moral  duty  in  re8p)ect  to  it,  the  theory  of  irresistible  impulse  can- 
not be  invoked,  in  order  to  excuse  the  criminul  act.  People  v.  Coleman,  1  N. 
Y.  Cr.,  3. 

Test. — When  it  is  said  that  a  prisoner  must,  at  the  time  of  the  alleged  crim- 
inal act,  have  sufficient  capacity  to  distinguish  between  right  and  wrong  wiik 
respect  to  such  act,  it  is  implied  that  he  must  have  sufficient  capacity  to  know 
whether  such  act  is  in  violation  of  the  law  of  God  or  of  the  land,  or  of  both. 
Moett «.  People,  85  N.  Y.,  380. 

The  test  of  responsibility  is  the  capacity  to  distinguish  between  right  and 
wrong  at  the  time  the  act  was  done,  and  in  respect  tliereto.  People  v.  Casey, 
2  N.  I.  Cr.,190.  The  law  docs  not  tind  irresponsibility  where  the  claim  is 
that  such  capacity  exists,  without  the  power  to  chose  between  them.  Id  ; 
Flani^an  t>.  People,  53  N.  Y.,  467.  The  case  of  People  v.  Casey  ante,  was  re- 
versed in  2  N.  Y.  Cr.,  194;  96  N.  Y. ,  115,  on  other  grounds. 

The  test  of  responsibility  for  criminal  nets,  where  insanity  is  asserted,  is  the 
capacity  of  the  accused  to  distinguish  between  right  and  wrong  at  the  time 
and  with  respect  to  the  act  which  is  the  subject  of  inquii^.  People  v.  Cole- 
man, 1  N.  Y.  Cr.,2. 

The  true  test  of  criminal  responsibility  is  whether  the  accused  had  sufficient 
X  reason  so  know  the  nature  and  quality  of  his  act,  and  whether  he  has  sufficient 
reason  to  know  right  from  wrong.     Walker  v.  People,  1  N.  Y.  Cr.,  24. 

Reasonable  doabl. — In  order  to  sustain  the  defense  of  iosanity,  the  evi- 
dence should  be  clear  and  substantial.  Walker  v.  People,  1  N.  Y.  Cr.,  27. 
And  if  there  is  upon  the  whole  evidence  in  the  case  any  reasonable  doubt,  the 
accused  is  entitled  to  the  benefit  of  that  doubt  and  to  an  acquittal.     Id. 

Effect  of  commissioner's  report. — The  report  of  the  commissioners  under 
sections  636  to  662  of  Criminal  Code  will  not  prevent  the  accused  from  having 
the  question  as  to  sanity  passed  upon  by  a  jury  on  the  trial  of  the  indictment. 
People  V.  Haight,  13  Abb.  N.  C,  198. 

See  People  e.  Haight,  8  N.  Y.  Cr.,  61;  People  «.  Rhinelander,  2  id.,  340. 

§  31.  Irresponsibility,  etc.,  of  idiots,  lunatics,  etc. — A 

f)erson  is  not  excused  from  criminal  liability  as  an  idiot,  imbecile^ 
unatic,  or  insane  person,  except  upon  proof  that,  at  the  time  of 
committing  the  alleged  criminal  act,  he  was  laboring  under  such 
a  defect  of  reason,  as  either 

1.  Not  to  know  the  nature  and  quality  of  the  act  he  was  doing ;. 
or 

2.  Not  to  know  that  the  act  was  wrong 

Amended  by  chap.  384  of  1882. 

This  amendment  was  made  before  Code  took  effect. 

Bee  notes  under  preceding  section. 

See  notes  under  section  2§,  ]X}st. 

The  rule  established  by  this  section  has  been  criticised  because  it  excludes 
consideration  of  the  (|uestion  wliether  the  accused  possessed  sufficient  power 
of  self-restraint  to  forbear  the  commission  of  an  act  whicli  he  clearly  perceived 
to  be  criminal.     People  v.  Taylor,  52  St.  Rep.,  920:  138  N.  Y.,  407. 

An  insane  delusion  with  reference  to  the  conduct  and  attitude  of  another 
cannot  excuse  the  criminal  act  of  taking  his  life,  unless  it  is  of  such  a  character 
that,  if  it  had  been  true,  it  would  have  rendered  the  homicide  excusable  or 
justifiable.    People  v.  Taylor,  52  St.  Rep.,  919;  138  N.  Y.,  406. 

Under  the  provision  of  this  section  partial  insanity,  or  incipient  insanity,  ia 
not  sufficient,  if  there  is  still  the  ability  to  form  a  coirect  perception  of  the 
legal  quality  of  the  act  and  to  know  that  it  is  wrong.  People  v.  Taylor,  52 
St.  Rep.,  9l9;  138  N.  Y.,  407.  In  such  case  the  law  presumes  that  the  person 
has  also  the  power  to  choose  between  the  right  and  wrong  course  of  action, 
and  will  not  permit  either  courts  or  juries  to  speculate  as  to  its  possible  non- 
existence.   Id. 

A  desire  for  self-destruction,  and  the  adoption  of  means  to  secure  it.  do  not 
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of  themselTes  indicate  a  mental  impairmeDt,  which  has  advanced  to  the  staee 
of  irresponsibility,  otherwise  the  law  would  not  make  the  attempt  to  kill  one  s 
aelf  a  crime.     People  c.  Taylor,  52  St.  Rep.,  920;  138  N.  Y.,  408. 
Bee  1  St.  Rep..  648:  People  v.  Carpenter,  102  N.  Y.,  250;  4  N.  Y.  Cr.,  187; 

Ftople  r.  Haight,  8  id.,  61;  18  Abb.  N.  C.  198;  People  v.  Rliinelander,  2  N. 

Y.  Cr.,  340. 

§  93.  Intoxicated  person  — ^No  act  committed  by  a  person 
while  in  a  state  of  voluntary  intoxication,  shall  be  deemed  less 
criminal  by  reason  of  his  having  been  in  such  condition.  But 
whenever  the  actual  existence  of  any  particular  puipose,  motive 
or  intent  is  a  necessary  element  to  constitute  a  particular  spe- 
cies or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in  deter- 
mining the  purpose,  motive  or  intent  with  which  he  committed 
the  act. 

Effeet  of  Intoxieatlon. — The  law  expressly  declares  that  voluntary  intox^ 
ication,  though  furnishing  no  excuse  for  a  criminal  act.  may  be  considered  by 
the  jury  upon  the  questions  of  intent  and  of  the  degree  of  crime.  People  v. 
Conroy.  2  N.  Y.  Cr.,  248;  83  Hun,  121.  It  may  also  be  considered  upon  the 
question  of  deliberation.    Id. 

The  Jury  have  a  right  to  consider  the  intoxicated  condition  of  the  accused. 
People  «.  Cassiano,  30  Hun.  388;  1  N.  Y.  Cr..  505. 

Intoxication  does  not  absolutely  tend  to  show  an  absence  of  deliberation  and 
premeditation.  People  v.  3Iills,  98  N.  Y..  181;  8  N.  Y.Cr.,  187;  21  W.  Dig., 
187.  It  Is  a  question  for  the  jury  to  determine  whether  it  did  not  tend  to  show 
•uch  absence.     Id. 

The  only  materallty  of  the  evidence  of  the  defendant's  intoxication  is  its 
bearing  upon  the  questions  of  deliberation,  premeditation  and  intent.  People 
9.  Fish.  125  N.  Y.,  146;  8  N.  Y.  Cr,  136;  34  St.  Rep.,  843.  If  he  was  sobir 
enough  to  form  an  intent  and  to  deliberate  and  premeditate  the  crime,  his  re- 
Bjponsibility  is  the  aime  as  though  he  hod  been  perfectly  sober.  Id.  His  con- 
dition in  this  respect  must  be  taken  into  account  in  weighing  the  evidence  as  to 
delitwratlon  and  meditation.    Id. 

An  appetite  for  strong  drink,  so  powerful  as  to  overcome  the  will  of  the  ac- 
coaed.  and  to  amount  to  a  disease,  where  he  was  able,  at  the  time  of,  and  in 
respect  to,  the  act  committed,  to  distinguish  between  right  and  wrong,  will 
not  exonerate  him  from  responsibility  for  the  crime.  Flanigan  v.  People,  86 
N.  Y. ,  559. 

In  the  case  last  cited,  It  was  held  that  the  rule  is  well  settled  that  voluntary 
intoxication  of  one  who.  without  provocation,  commits  a  homicide,  although 
amounting  to  a  frenzy,  does  not  exempt  him  from  the  same  construction  of  his 
conduct,  and  the  same  legal  inferences,  upon  the  question  of  intent,  as  affect- 
ing the  ^de  of  his  crime,  as  are  applicable  to  a  person  entirely  sober.  But 
this  section  seems  to  have  changed  this  principle  of  law  by  making  this  fact  an 
element  for  the  consideration  of  the  jury  in  determining  the  purpose,  motive  or 
intent. 

§  99.  Morbid  criminal  propensity. — A  morbid  propensity 
to  commit  prohibited  acts,  existing  in  the  mind  of  a  person  who 
is  not  shown  to  have  been  capable  of  knowing  the  wrongful- 
ness of  such  acts,  forms  no  defense  to  a  prosecution  therefor. 

Eeeentrielties  — Where  the  acts  of  the  accused  were  such  as  to  satisfy  the 
Jury  that  the  killing  was  the  result  of  premeditation  and  deliberation,  his  bad 
temper  or  eccentricities  of  character,  not  amounting  to  insanity,  cannot  do- 
trect  from  the  efTect  of  his  acts  or  shield  him  from  responsibility  therefor. 
fiindram  v.  People,  88  N.  Y.,  200. 
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The  theory  that  eccentricities  of  character  and  inordinate  passion  can  Ten 
a  sane  man  incapable  of  committing  an  offense  which  involyes  deliberatiuo 
wholly  untenable.     Id. 

Irresistible  impalse. — ^The  doctrine  of  irresponsibility  for  a  crime  o 
mitted  by  a  person  who  had  sufficient  mental  capacity  to  comprehend  the 
ture  and  quality  of  his  act,  and  to  know  that  it  was  wrong,  on  the  ground  t 
he  had  no  power  to  control  his  actions,  has  not  met  with  favor  in  the  adiud 
tions  in  thw  state.    Walker  v.  People.  88  N.  Y..  86;  1  JS.  Y.  Cr.,  24. 

That  the  accused  pretends  that  he  is  impelled  by  an  irresistible  and  oi 
-whelming  impu!se  to  commit  the  act,  is  no  defense,  reople  v.  W^tz,  50  Ho 
214 

Propensity  to  drink.— Effect  of  a  morbid  propensity  to  drink  as  a 
fense  on  the  trial  of  an  indictment  for  murder,  reople  «.  Otto,  88  Hun,  M 
N.  Y.  Cr.,  164. 

Passion. — The  accused  is  responsible  even  though  some  controlling  disc 
was,  in  truth,  the  acting  power  within  him,  which  he  could  not  resist,  or  ii 
Lad  not  a  sufficient  use  of  his  reason  to  control  the  passion  which  promp 
the  act.  People  v.  Carpenter,  1  St.  Rep.,648;  102  N.  Y..  250;  4  N.  Y.  Cr.,  1 
People  «.  Walworth.  4  id.,  395;  Willis  v.  People,  82  W.  Y.,  717. 

Spirits. — Belief  of  spirits,  in  itself,  is  no  defense,  provided  the  Judgm 
and  reason  declared  to  the  consciousness  of  the  accused  that  the  act  was  wro 
People  9.  Walts,  50  How,  214. 

§  34.  Bale  as  to  married  woman. — It  is  not  a  defense,  t 
married  woman  charged  with  crime,  that  the  alleged  criminal 
was  committed  by  her  in  the  presence  of  her  husband. 

Coerelon.— In  Seller  «.  People,  77  N.  Y.,  418,  and  Gk)ldstein  v.  People 
id.,  2^;  10  W.  Dig.,  506,  it  was  held  that  coverture  was  no  protection  wl 
the  wife  is  shown  to  have  taken  an  active  and  willing  part  in  the  criminal 
or  where  she  is  the  inciter  of  it.  It  was  also  held  that  the  fact  of  the  husba: 
presence  was  but  prima  fade  evidence  of  coercion,  which,  like  other  presu 
tions,  may  be  rebutted  and  overcome  bv  proof.  See  People  v.  Ryland.  28  H 
572;  1  N.  Y.  Cr.,  128;  15  W.  Dig..  232.  But  this  section  has  removed 
burden  from  the  People  of  overcoming  any  presumption  in  favor  of  mar 
women  who  participate  with  their  husbands  in  the  commission  of  crime. 

Whatever  of  a  criminal  nature  the  wife  does  in  the  presence  of  the  husbi 
is  presumed  to  be  compelled  by  him.  People  v.  Rvland,  97  N.  T.,  186;  S 
Y.  Cr..  4^.  This  presumption  is  prima  facie,  ana  not  conclusive.  Id. 
appears  that  she  was  not  urged  or  drawn  to  the  offense  by  him,  but  wai 
inciter  of  it,  she  is  liable  as  well  as  he.  Id.  This  section  extinguishes  the ; 
aumptive  defense  of  duress  in  favor  of  married  women. 

§  95.  Rule  as  to  persons  under  threats^  etc. — When 
crime  is  committed  or  participated  in  by  two  or  more  perse 
and  is  committed,  aided,  or  participated  in  by  any  one  of  th< 
only  because,  during  the  time  of  its  commission,  he  is  compel 
to  do,  or  to  aid  or  participate  in  the  act,  by  threats  of  another  j 
son  engaged  in  the  act  or  omission,  and  reasonable  apprehens 
on  his  part  of  instant  death  or  grievous  bodily  harm,  in  case 
refuses,  the  threats  and  apprehension  constitute  duress,  f 
excuse  him. 

§  36.  Rule,  when  act  is  done  in  defenseof  self  or  anoth 

— An  act,  otherwise  criminal,  is  justifiable  when  it  is  done  to  r 
tect  the  person  committing  it,  or  another  whom  he  is  bound 
protect,  from  inevitable  and  irreparable  personal  injury,  and 
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io]Q7  ooald  only  be  prevented  by  the  act,  nothing  more  being 
duoe  than  is  necessary  to  prevent  the  injury. 

See  sections  203.  204,  205  and  223,  po$t;  sections  79,  80  and  81  of  Code  of 

Criminal  Procedure. 
See  note  upon  self-defense  in  People  v,  Lyons,  6  N.  Y,  Cr.,  119. 
PenoBsl  propertjr.— Defense  of  personal  property.    Qyre  «.  Culver,  47 

S^..592;  Morgan  «.  Durfee.  21  Alb.  L.  J.,  2l5. 
The  owner  of  personal  property  is  liable  to  an  indictment  for  using  force  to 

prevent  80  officer  from  levying  upon  such  property  by  virtue  of  an  execution 

igiinst  another  person,  where  the  officer  acts,  not  wantonly,  carelessly  or  op- 

preBBiTely,  but  in  good  faith,  believing  the  property  to  be  that  of  the  Judgment 

debtor.   People  r.  Hall.  2  N.  Y.  Cr.,  V61;  18  W.  Dig.,  857. 

Bed  property.— Defense  of  possession  of  real  property.  Corey  «.  People, 
45  Barb..  362:  Woods  v,  Phillips,  48  N.  Y.,  152;  People  «.  OuUck^  Lalor's 
Sopp.,  229;  Harrington  v.  People,  6  Barb.,  607. 

Felosy.— Resistance  to  prevent  felony.  People  v.  Hand,  4  Alb.  L.  J.,  91; 
Bnlofff.  People,  45  N.  Y..  218. 

One  who  is  opposing  and  endeavoring  to  prevent  the  consummation  of  a 
fdonjr  bj  others  may  properly  use  all  necessary  force  for  that  purpose,  and 
nuit  all  attempts  to  inflict  bodily  injury  upon  liimself,  and  may  lawfully  de- 
tain the  felons  and  hand  them  over  to  the  officers  of  the  law.  Kulofl  v. 
People,  ante. 

Bvrdei. — The  burden  is  upon  the  accused,  after  it  is  established  that  he 
ibot  the  complainant,  to  show  to  the  satisfaction  of  the  Jury  the  existence  of 
niBcient  cause  to  Justify  him  in  the  use  of  the  deadly  wespon.  Sawyer  v. 
Ptople.  1  N.  Y.  Cr.,  249;  16  W.  Dig.,  894. 

ipplication  to  authorities. — A  person  assaulted  and  beaten  should,  if  he 
Im  opportunity  to  do  so,  apply  to  the  proper  authorities  for  redress  and  pro- 
tection.  People  V.  Lyons,  6  N.  Y.  Cr.,  118. 

fie  cannot  take  the  law  into  his  own  hands,  arm  himself,  and  go  to  the  place 
vbere  he  expects  to  meet  his  former  assailant  and  inflict  bodily  injury  upon 
^<  Id.  hsid  if,  while  intent  upon  such  purpose,  he  meets  such  assailant, 
iod,  before  he  is  ready  to  fire  the  shot,  and  while  the  intent  still  exists,  he 
McUentally  discharges  his  pistol  and  kills  his  enemy,  the  homicide  is  not 
enmiable.    Id. 

A  person  need  not  first  invoke  protection  against  anticipated  assault.  Evers 
••People,  8  Hun,  716;  63  N.  Y.,  625. 

PriToeatioii.— Where  a  person  is  himself  the  cause  of  an  assault  made 
iipon  hhn,  and  has  intentionally  provoked  it,  he  cannot  afterwards  excuse  him- 
rtf  for  inflicting  needless  violence  upon  the  person  of  such  party.  People  t>. 
JcOrath.  18  8LRcp.,859;  47  Hun,  826.  To  justify  a  person  in  beating  another, 
we  beating  must  appear  to  be  necessary  for  his  own  defense  and  protection.  Id. 

Honiei^e.  —In  order  to  justify  resistance,  the  party  assailed  must  avoid 
•ttwk  if  possible.  People  «.  Sullivan.  7  N.  Y.,  896;  People  v.  Cole,  4  Park., 
»;  People  «.  Harper,  Edm.  8.  C,  180;  Shorter  «.  People,  2  N.  Y.,  193. 

u  one  is  attacked  with  a  danyrerous  weapon,  it  is  incumbent  upon  him  to 
>*oid  the  assault  by  retreat,  if  retreat  is  open  to  him;  but  if  he  cannot  by  so 
wiing  avoid  the  attack,  he  has  a  right  to  defend  himself;  and.  if  in  such  de- 
«e  be  kills  the  attacking  party,  the  law  will  justify  him.  People  e.  Minisci, 
J^SlRep..  727. 

A  person  if  attacked,  and  justified  in  reasonably  apprehending  great  bodily 
w>^>  sod  the  danger  is  imminent,  may  kill  his  assailant.  Shorter  v.  People, 
JN.  Y.,  188;  Patterson  v.  People,  46  Barb.,  625.  See  Peopie  v.  Lamb.  54  id., 
JP;  People  «.  Austin,  1  Park..  154;  People  v.  Cole,  4  id.,  85;  Pfomer  a 
Ptople,  id.,  558;  Ulil  v.  People,  5  id.,  410. 

§97.  Exemption  of  public  ministers. — Ambassadors  and 
6ther  public  ministers  from  foreign  governinents,  accredited  to  the 
president  or  government  of  the  United  States,  and  recognized 
•hording  to  the  laws  of  the  United  States,  with  their  secretaries, 
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messengers,  families  and  servants,  are  not  liable  to  punishment  in 
this  state,  but  are  to  be  returned  to  their  own  country  for  trial 
and  punishment 

Section  2,  Art.  3  of  Federal  Constitution. 


TITLE  IL 

OF  PARTIES  TO  CRDIB. 

Section  28.  Principal  and  accessory. 
29.  Definition  of  principal. 
80.  Definition  of  accessory. 
31.  All  principals  in  misdemeanors. 

82.  Punishment  of  accessories. 

83.  Punishment  of  accessories. 

§  98.  Principal  and  accessory. — A  party  to  a  crime  is, 

either. 

1.  A  principal ;  or, 

2.  An  accessory. 

Parties  to  the  commission  of  a  crime  are  either  principals  or  accessories, 
as  classified  or  defined  by  tlus  and  the  following  two  sections.  People  v,  San- 
born, 14  St.  Rep.,  125. 

§  29.  Definition  of  principal. — A  person  concerned  in  the 
commission  of  a  crime,  whether  he  directly  commits  the  act  con- 
stituting the  offense  or  aids  and  abets  in  its  commission,  and 
whether  present  or  absent,  a  person  who  directly  or  indirectly 
counsels,  commands,  induces  or  procures  another  to  commit  a 
crime,  is  a  principal. 

The  case  of  People  v  Fitzgerald,  6  St.  Rep.,  599;  43  Hun,  85,  was  reversed 
in  6  St.  Rep.,  828;  105  N.  Y.,  146;  5  N.  Y.  Cr.,  335. 

The  case  of  People  v.  Sharp,  lOSt.  Rep.,  622;  45  Hun,  502,  was  reversed 
in  12  St.  Rep..  217;  107  N.  Y  ,  427. 

Principal. — This  definition  embraces  and  defines  the  offense  heretofore 
known  as  being  an  accessory  before  the  fact,  and  makes  a  person  who  is  guilty 
of  that  crime  principal  to  the  felony.     People  v.  Sanborn,  14  St.  Rep.,  126. 

The  effect  of  the  provisions  of  this  section  is  to  abolish  the  offense  of  being 
an  nccess^oTj  before  the  fact  as  defined  by  the  common  law.    Id. 

The  case  of  an  accessory  before  the  fact  has  now,  by  means  of  this  section, 
been  made  the  case  of  a  pnncipnl,  and  he  occupies  the  same  position  in  the  case 
of  felony  as  such  an  individual  heretofore  occupied  in  oises  of  treason  and  mia- 
denu-anbr.     People  v.  Bliven,  112  N.  Y..  83;  20  St.  Rep.,  487;  14  id.,  495. 

Prior  to  the  Code,  a  person,  who  merely  counselled  and  abetted  another  in  a 
scheme  to  commit  a  crime,  was  not  deemed  a  principal,  and  could  not  be  con- 
•vioted  under  an  indictment  charging  him  as  such.  People  v.  Kief,  58  Hun. 
844:  34  St.  Rep..  528;  11  N.  Y.  Supp..  927.  Now,  under  the  Code,  an  issue 
as  to  the  real  principal's  guilt  may  arise  under  an  indictment  charging  the 
abetter,  or  both,  as  principals.     Id. 

Before  the  (  nactment  of  this  section,  where  a  party  was  indicted  as  acces- 
sory before  the  fact  to  a  felony,  for  which  another  had  l)een  indicted  as  princi- 
pal, the  trial  and  conviction  of  the  principal  were  essential  to  the  prosecution 
of  the  charge  against  the  accessory.  People  v.  Kief,  126  N.  Y.,  663;  4  Sil. 
(Ct.  App.).  450;  37  St.  Rep.,  479.  But,  with  the  change  effected  by  this  sec- 
tion.  the  distinction  between  principal  and  accessory  disappeared,  and,  thence- 
forward, he  who  aids,  alK'ts  or  counsels  in  the  commission  of  a  crime  b^oznea 
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equally  guilty  with  him  who  commits  it,  and  can  be  indicted,  tried  and  con- 
▼icted  as  a  principal.    Id. 

This  section  includes  in  the  term  "  principal/'  one  who,  though  absent  at  the 
time,  couoaels  the  commission.  People  v.  Biiven,  112  N.  Y.,  01;  20  St.  Rep., 
487;  14  id.,  495. 

A  person  who,  though  not  present  when  the  act  was  committed,  had  advised, 
commanded  or  procured  the  doing  of  the  act,  may  be  indicted  and  convicted 
of  the  same  crime  with  the  person  who  in  fact  committed  the  act.  People  v, 
Cotto.  131  N.  Y.,  597;  42  St.  Rep.,  715;  4  Sil.  (Ct.  App  ),  10. 

Person  confederating  and  present  with  another,  while  the  latter  commits  a 
felony,  is  a  principal.    People  v.  McElroy,  87  St.  Rep.,  650. 

Persons,  who  knowingly  promote  and  participate  in  carrying  out  a  crim- 
inal scheme,  are  all  principals.  Leonard  t>.  Poole,  28  St. Rep., 753;  114  N.Y.,878. 
One  who  counsels  another  to  commit  a  crime  is  a  principal  People  v.  Phelps, 
61  Hun,  115;  39  St.  Rep.,  599;  15  N.  Y.  Supp.,  492.  But  where  the  crime  is 
not  committed,  such  person  is  not  a  principal,  whatever  counsel  he  may  have 
given.     Id . 

Instances  — All  who  procure  the  commission  of  felonies,  whether  present 
or  absent,  are  principals.  People  v,  Bliven,  14  St.  Rep.,  496;  6  N.  Y.  Or., 
368. 

A  person,  who  induces  another  to  commit  thecrime'of  burglarv  in  the  third 
degree,  is  a  principal.  People  «.  Bosworth,  64  Hun,  74;  46  St.  Rep.,  517;  19 
N.  Y.  Supp..  115. 

A  person,  who  procures  the  forged  indorsement  of  a  promissory  note  to  be 
written,  being  present  at  the  time,  aiding  and  abetting  the  forgery,  is  properly 
charged  as  a  principal.    People  v.  Tower.  48  St.  Rep.,  488;  135  N.  Y..  459. 

Where  the  participation  of  the  defendant  in  the  crime  of  la'ceny  has  been 
confined  to  the  fact  of  counselling  and  inducing  its  commission,  he  is  a 
principal  in  the  crime.  People  t>.  Wiley.  48  St.  Rep.,  500;  20  N.  Y.  Supp., 
446. 

The  person  who  employs  another  to  commit  a  larceny  and  the  employe  are 
principals  in  the  commission  of  the  crime.  People  v.  Brien,  53  Hun,  498;  25 
St.  Rep.,  229;  7  N.  Y.  Cr.,  171;  6  N.  Y.  Supp.,  199. 

Persons  aiding  and  assisting  another  in  a)mmitting  the  crime  of  rape  are 
liable  as  principals.  People  v.  Batterson,  50  Hun,  45;  5  N.  Y.  Cr.,  176;  2  N. 
Y.  Supp..  377;  18  St.  Rep.,  845. 

Bar. — The  acquittal  of  one  of  several  persons  indicted  for  forgery  is  no  legal 
Interruption  to  the  conviction  of  another  of  them.  People  v.  Bassford,  21  W. 
Dig.,  349;  3  N.  Y.  Cr.,  223. 

See  People  v.  Fitzgerald,  5  N.  Y.  Cr.,  343;  6  St.  Rep.,  599. 

§  SO.  Definition  of  accessory.— A  person  who,  after  the  com- 
mission of  a  felony,  harbors,  conceals  or  aids  the  offender,  with  in- 
tent that  he  may  avoid  or  escape  from  arrest,  trial,  conviction  or 
punishment,  having  knowledge  or  reasonable  ground  to  believe 
that  such  offender  is  liable  to  arrest,  has  been  arrested,  is  indicted 
or  convicted,  or  has  committed  a  felony,  is  an  accessory  to  the 
felony. 

JleeesBory  after  fact. — The  offense  of  being  an  accessor^r  to  a  felony,  after 
the  fact  is  preserved  by  the  Penal  Code  and  is  defined  in  this  section.  People 
■V.  Sanborn,  14  St.  Rep.,  127. 

To  constitute  the  offense,  one  must  help  the  principal  to  elude  or  evade  the 
capture.  People  v.  Dunn,  53  Hun,  381;  7  N.  Y.  Cr..  186;  25  St.  Rep.,  460;  6 
N.  Y.  Supp.,  805.  Failing  to  prosecute  or  preventing  the  attendance  of  wit- 
nesses, does  not  render  one  an  accessory  after  the  fact.  Id.  Nor  does  any 
participation  in  negotiating  a  compromise  have  such  effect.     Id. 

§  SI.  All  principals  in  misdemeanors. — A  person  who 
<x>mmit8  or  participates  in  an  act  which  would  make  him  an  acces- 
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sorj  if  the  crime  committed  were  a  felony,  is  a  principal  and  majr 
be  indicted  and  punished  as  such,  if  the  crime  oe  a  misdemeanor. 

See  section  682,  po$t. 

The  case  of  People  v,  Lyon,  88  Hon,  628;  2  N.  Y.  Cr.,  515,  was  reversed  izL 
99  N.  Y..  210. 

No  accessories. — ^It  is  an  elementary  principle  that  in  misdemeanors  there- 
can  be  no  accessories.  People  «.  Clark.  8  N.  Y.  Or.,  197;  14  N.  Y.  Supp.» 
648,  655.    This  principle  was  incorporated  into  this  section.    Id. 

There  are  no  accessories  in  cases  of  misdemeanors.  People  «.  Lyon,  99  N. 
Y.,  210;  3N.  Y.  Or..  163. 

Accessories,  if  the  crime  is  a  misdemeanor,  may  be  indicted  and  punished  as- 
principals.    People  v.  Clark,  ante, 

§  S3.  Panishment  of  accessories. — An  accessory  to  afelonj 
may  be  indicted,  tried,  and  convicted,  either  in  the  county  whei*e- 
he  became  an  accessory,  or  in  the  county  where  the  princiiial 
felony  was  committed,  and  whether  the  principal  felon  has  or  haa 
not  been  previously  convicted,  or  is  or  is  not  amenable  to  justice, 
and  although  the  principal  has  been  pardoned  or  otherwise  dia- 
charged  after  conviction. 

See  section  126,  post. 

The  court  intimated  in  People  v.  O'Connell,  60  Hun.  Ill;  88  St.  Rep.»  106^ 
that  a  man  cannot  le^lly  be  indictcNl  and  tried  as  accessory  to  a  felony  until 
the  principal  be  convict^.  This  dictum  is  opposed  to  the  plain  language  of 
this  section. 

What  evidence  suflScient  to  justify  a  conviction  as  a  principal,  not  simply 
as  an  accessory  before  the  fact.    People  v.  Ryland,  97  N.  Y.,  126. 

See  People  «.  Bassford,  21  W.  Dig..  349;  3  N.  Y.  Cr..  223. 

§  33.  Panishment  of  accessory. — Except  in  a  case  where  a. 
different  punishment  is  specially  prescribed  by  law,  a  person  con- 
victed as  an  accessory  to  a  felony  is  punishable  by  imprisonment 
for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  five 
hundred  dollars,  or  by  ootL 

The  reference  to  this  section  in  People  ex  rel.  Kopp  v.  Com'rs.  etc.,  8  8C 
Rep.,  538;  102^.  Y.,  587;  4  N.  Y.  Cr..  447,  should  be  to  section  8,  ante. 


TITLE  III 

DBOREES  IN  THS  COMMISSION  OF  CRIMES  AND  ATTEMPTS  TO  COMMIT  CRDCSB^ 

Section  34.  What  is  an  attempt  to  commit  a  crime. 

35.  Prisoner  indicted  may  be  convicted  of  lesser  crime,  or  attempt. 

36.  Acquittal  or  conviction  bars  indictment  for  another  degree,  or 

attempt. 

§  34.  What  is  an  attempt  to  commit  a  crime. — An  act 

done  with  intent  to  commit  a  crime,  and  tending  but  failing  ta 
effect  its  commission,  is  an  attempt  to  commit  that  crime. 

See  section  685,  poet. 

The  case  of  People  t>.  Moran,  54  Hun,  282;  27  St.  Rep..  23;  7  N.  Y.  Co.,  888; 
7  N.  Y.  Siipp.,  684.  was  reversed  in  123  N.  Y.,  254;  8  N.  Y.  Cr.,  106;  38  St. 
Rep..  397. 

What  is  an  attempt. — Under  the  assumption  that  an  attempt  cannot  be 
predicated  of  any  act  tending  to  the  perpetration  of  a  crime,  unless  the  condi- 
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wa<6tk  as  to  raider  its  oominiaBlonpoHible,  the  mienl  tenn,  in  People 
^  Moxan,  64  Hon.  379;  7  N.  T.  Cr..  886;  27  8t.  Rep..  So.  gave  a  coDStructloa 
to  tUa  aecUoD,  which  materially  drcumecrihes  ite  plain  meaning  and  effect. 

But  th&i  section  was  intended  to  reach  cases  where  an  intent  to  commit  a 
crime  and  an  effort  to  perpetrate  It,  though  ineffectual,  co-exist  People 
e.  Horan,  188  N.  T.,  867;  8  K.  T.  Cr.,  107:  88  St.  Rep.,  898;  rev'g  64  Hun, 
879;  7  K.  Y.  Cr.,886;  27  8t.  Rep.,  20;  7  K.  T.  Supp.,  684.  The  question 
whether  an  attempt  to  conmiit  a  crime  has  been  made,  is  determinable 
solely  by  the  condition  of  the  actor's  mind  and  his  conduct  in  the  attempted 
oonsamm^ion  of  his  design.  Id.  The  attempt  constitutes  the  offense, 
thoueh  for  some  reason,  not  discoTerable  by  him,  the  actual  crime  may,  under 
ezis&g  drcomstances,  be  incapable  of  accomplishment.    Id. 

There  is  such  an  offense  as  an  attempt  to  commit  an  assault  in  the  first 
dmee.  People  e.  O'Connell,  60  Hun,  118;  88  St.  liep..  108;  14  N.  T.  Supp., 
481.  An  approach  with  an  intent  to  commit  the  assault,  though  not  near 
^■^"^g**  to  enable  it  to  be  committed,  will  constitute  such  an  attempt.  Id. 
If  the  defendant  arms  himself  with  a  deadly  weapon  and  endeavors  to  place 
himself  in  the  position  to  use  it  by  executing  his  intention  to  kill,  he  is  guilty 
of  an  attempt  to  commit  an  assault  in  tbe  first  degree.    Id. 

6ee  People  «.  Phelps.  61  Hun,  116.  89  St.  Rep.,  699.  16  N.  T.  Supp.,  442; 
People  e.  Johnson,  18  St.  Rep..  48;  46  Hun,  470;  People  e.  Dartmore,  16  St. 
Rep.,  889;  48  id.,  823;  2  N.  T.  Supp.,  811. 

I  S5.  Prisoner  indicted  may  be  conyieted  of  lesser 
erime^  or  attempt. — Upon  the  trial  of  an  indictment,  the  pris- 
oner may  be  oonvioted  of  the  crime  charged  therein,  or  of  a  lesaer 
degree  of  the  same  crime,  or  of  an  attempt  to  commit  the  crime  so 
charged,  or  of  an  attempt  to  commit  a  lesser  d^ree  of  the  same 
crimcL 

See  section  10,  ante;  section  686,  po§i;  sections  444  and  446  of  Code  of  Grim* 
ioal  Procedure. 

LeiB  defree.^The  charge  of  a  crime  in  the  flnt,  permits  conviction  in  the 
■eeond,  d^jee.    People  t.  SuUiyan,  4  N.  Y.  Or.,  197. 

This  section  allows  of  couTiction,  under  a  charee  for  a  higher,  for  an  infer- 
ta*  d^ree of  crime.    People  «.  McCallam,  8  N.  x.  Cr.,  199. 

An  indictment,  under  section  27  of  2  R.  8.,  702,  for  murder  in  tbe  first  de- 
cree, in  the  common  law  form,  permitted  a  conviction  of  manslaughter  in  the 
flfst  degree,  upon  a  plea  of  guilty  to  the  last  named  ofTense.  People  e.  McDon- 
oeU,  92  N.  Y.,  667;  1  N.  Y.  Cr.,  866. 

It  ii  only  after  the  Jury  have  found  the  prisoner  not  guilty  of  the  crime 
dbarced  in  the  indictment,  that  they  are  authorized  to  find  him  guilty  of  any 
fnf enor  dgrree  of  the  crime  charged.  People  v.  Willson.  109  N.  Y.,  367;  1& 
St.  Rep. ,  608. 

Upon  the  trial  of  an  indictment  for  manslaughter,  under  subdivision  1  of 
section  189, po^,  the  prisoner  may  be  convicted  of  the  mis  iemeanor  in  the  com- 
mission of  which  he  was  engaged  at  the  time  of  the  homicide,  if  the  evidence 
-warrants  such  conviction.    People  v,  McDonald.  49  Hun,  69;  17  8t.  Rep.; 494. 

Attempl — Upon  an  indictment  for  a  crime,  the  defendant  may  be  convicted 
of  an  attempt  to  commit  the  crime  charged.  People  v.  O'Connell,  60  Hun, 
118;  88  St.  Rep.,  108;  14  K.  Y.  Supp.,  486. 

When  not  to  eonviet  of  attempt.— If  the  commission  of  the  crime  Is  es- 
tablished or  admitted,  the  defendant  is  not  entitled  to  have  the  jury  instructed 
that  they  may  convict  of  an  attempt  to  commit  it.  People  v.  Dartmore,  16 
St.  Rep.,  839;  48  Hun.  828;  2  N.  Y.  Supp.,  811. 

In  BuUivan-e.  People,  27  Hun,  88,  it  was  held  that,  where  burglary  in  the 
ItTBt  degree  is  charged  in  the  indictment,  and  the  proof  shows  the  commis- 
don  of  the  offense  of  burglary  in  the  second  degree,  the  jury  cannot  convict 
0f  an  attempt. 

"     People  V.  Pahr«»  48  Hun,  406;  6  N.  Y.  Cr.,  105 ;  8  St.  Rep.,  600. 
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§  36.  Acquittal  or  conyietion  bars  indictment  for  another 
degree^  or  attempt. — Where  a  prisoner  is  acquitted  or  con- 
victed, upon  an  indictment  for  a  crime  consisting  of  different  de* 
^rees,  he  cannot  thereafter  be  indicted  or  tried  for  the  same  crime, 
m  any  other  degree,  nor  for  an  attempt  to  commit  the  crime  so 
<5harged,  or  any  degree  thereof. 

Bee  section  6,  Art.  1  of  State  Constitution. 

When  bar. — This  section  Las  reference  only  to  cases  where  the  prior  Judg* 
ment  of  conviction  has  remained  unreversed.  People  v.  Palmer,  109  N.  xT, 
419;  15  St.  Ren.,  78. 

It  was  held  in  People  t.  Palmer,  43  Hun,  397;  6  N.  Y.  Or..  109;  8  St.  Rep.. 
500;  6  id.,  841,  that,  where  the  defendant  has  been  acquitted  of  the  higher 
crimes  charged  in  the  indictment,  he  cannot  be  tried  for  those  crimes  in  any 
other  degree.  But,  upon  appeal  to  the  court  of  appeals,  it  was  held  otherwise. 
109  N.  Y.,  418;  15  St.  Rep.,  78. 

Only  where  the  result  of  the  former  trial  was,  in  effect,  an  acquittal  of 
another  crime  charged  in  the  indictment,  may  the  defendant  plead  that  result 
in  bar  of  a  further  prosecution  for  that  crime.  People  «.  Palmer,  109  N.  T., 
420;  15  St.  Rep.,  78. 

For  the  commission  of  the  same  crime,  in  any  degree,  the  defendant  can- 
not be  again  tried  so  long  as  the  judgment  therefor  stands  unreversed.  People 
tJ.  McCarthy,  110  N.  Y..  315;  18  St.  Rep.,  267. 

The  omission  of  the  jury  to  find  one  way  or  the  other  upon  some  of  the 
counts  in  the  indictment  is  equivalent  to  an  acquittal  on  those  counts,  and  any 
judgment  as  to  them  is  a  bar  to  a  further  prosecution.  People  v.  McDonala, 
49  Hun,  70;  17  St.  Rep.,  494;  People  «.  Seeley,  8  N.  Y.  Cr.,  282. 

When  not  a  bar.— A  conviction  for  the  offense  of  assault  and  battery,  ob- 
tained during  the  lifetime  of  the  assaulted  party,  is  no  bar  to  a  prosecution  for 
the  offense  of  manslaughter  found  after  his  decease.  People  v.  Warren,  109 
N.  Y.,  617;  14  St.  Rep,  84. 

Where  a  defendant  indicted  for  murder  in  the  first  degree  is  put  on  trial  for 
that  crime,  a  conviction  of  murder  in  the  second  degree,  or  of  manslaughter, 
is  an  acquittal  of  any  higher  degree  of  the  crime  than  that  for  which  he  was 
convicted.  People  v.  Ci^narale,  110  N.  Y.,  80;  16  St.  Rep.,  155.  And  though 
he  procures  a  reversal  of  such  judgment,  he  cannot  thereafter  be  tried  for  any 
liigher  degree  of  crime  than  that  of  which  he  was  formerly  convicted.  la. 
But  where  he  interposes  a  plea  of  not  guilty  to  an  indictment  for  murder, 
tlien  withdraws  such  plea  and  pleads  guilty  of  murder  in  the  second  degree, 
which  he  subsequently  withdraws,  renews  his  former  plea  of  not  guilty,  and 
goes  to  trial  thereon,  the  latter  withdrawal  operates  as  a  waiver  of  the  benefit 
of  the  implication,  which  existed  so  long  as  the  plea  of  guilty  remained,  of  an 
acquittal  of  the  higher  crime.     Id. 


TITLE  IV. 

TBKAfiON. 

... against  the  8 

88.  Treason,  how  punished. 

J  Wf 

40.  Resistance  to  a  statute,  when  levying  war. 


SBcrioN  87.  Treason  against  the  state  defined. 

—   P 

89.  Levying  war  defined. 


§  37.  Treason  against  the  state  defined. — Treason  against 

the  people  of  the  state  consists  in 

1.  Levying  war  against  the  people  of  the  state,  within   this 
state ;  or 

2.  A  combination  of  two  or  more  persons  by  force  to  usurp  the 
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ffovemment  of  the  state,  or  to  overturn  the  same,  shown  by  a 
forcible  attempt,  made  within  the  state,  to  accomplish  that  pur> 
pose;  or 

3.  Adhering  to  the  enemies  of  the  state,  while  separately 
engaged  in  war  with  a  foreign  enemy,  in  a  case  prescribed  in  the 
constitution  of  the  United  Spates,  or  giving  to  such  enemies  aid 
and  comfort  within  the  state  or  elsewhere. 

Wkat  is  not. — ^Adherine  and  giWng  aid  and  comfort  to  the  enemies  of  the 
United  Stotes  do  not  constitute  treason  against  the  stote,  nor  are  they  cognis- 
able in  the  state  courts.    People  «.  Lynch,  11  Johns.,  549. 

Bare  conspiracy  is  not  treason.    iJnited  States  o.  Mitchell,  2  Dall.,  848. 

Wkat  is.— Insurrection  to  prevent  by  force,  etc.,  execution  of  act  of  Con- 
gress is  treason.  United  States  «.  Mitchell,  2  DaU.,  848;  Same  «.  Hannay,  2 
Wall.,  Jr.,  189. 

DeliTering  up  prisoners  and  deserters  to  the  enemy.  United  States  •• 
Hodges,  2  Wheeler,  C.  C,  477. 

Entering  serrioe  of  enemies.  Respublica  «.  McCarty,  2  Dall.»  86;  Robert's 
/Bse,  1  id.,  89. 


§38.  Treason,  how  punished.— Treason  is  punishable  bj 
death. 

See  sections  896, 897,  814  and  826  of  Code  of  Oiminal  Procedure;  section  6, 
Art.  4  of  State  Constitution;  section  8»  Art.  8,  of  Federal  Constitution. 

§  89.  Lerjing  war  defined. — ^To  constitute  levying  war 
against  the  people  of  this  state,  an  actual  act  of  war  must  be  com* 
mitted.    To  conspire  to  lerj  war  is  not  enough. 

To  constitute  "  lerying  of  war,"  there  must  be  an  assemblage  for  eifectinff 
bj  force  a  treasonable  purpose.  Sz  parte  BoUmsn,  4  Cranch,  75;  United 
Btates  9.  Burr,  id.,  469.  See  United  States  «.  Greathouse,  2  Abb.,  864;  Sams 
•.  Hozie»  1  Paine,  266;  Same  «.  Foyer,  8  Wash.  C.  C,  284. 

§  40.  Besistanee  ta  a  statnte^  when  leTjing  war. — ^Where 

persons  rise  in  insurrection  with  intent  to  prevent  in  general  by 
force  and  intimidatioUi  the  execution  of  a  statute  of  this  state,  or 
to  foroe  its  repeal,  thej  are  guilty  of  levying  war.  But  an  en- 
deavor, although  by  numbers  and  force  of  arms,  to  resist  the 
execution  of  a  law  in  a  single  instance,  and  for  a  private  purpose, 
is  not  levying  war. 

Bee  notes  under  last  three  preceding  sections. 


TITLE  V. 

OF  0BIMX8  AOAIVBT  THB  BLBCTTIVB  FRAV0HI8B. 

BacnoM  41.     Misdemeanors  at  political  caucuses  and  convenUooSL 
41a.  False  registration. 

41b.  Mutilation,  destruction  or  loss  of  registry  list. 
41c.  Misconduct  of  registry  officers. 
41d.  Failure  of  liouse  dweller  to  answer  inquiries. 
41e.  Removal,  mutilation  or  destruction  oi  election  supplies,  pollr 

lists  or  cards  of  instruction. 
41f .  Befdsal  to  permit  employes  to  attend  electioo. 
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daonov  41  g.  Miaconduct  in  relation  to  certificates  of  nomfauUioii  and  official 

balluU. 
41h.  Failure  to  deliver  official  ballots. 
41  i.    Misconduct  of  eleetion  officers  and  watchers. 
41i.    Violation  of  election  law  by  public  officer. 
41k.   Misdemeanors  in  relation  to  elections. 
411.    Voting  after  conviction  of  infamous  crime. 
41m.  Voting  by  inhabitant  of  another  state  or  countiy. 
41  n.    False  returns. 

41o.    Furnishing  money  or  entertainment  to  induce  ftttendance  aft 
polls. 

41p.   Giving  considerations  for  franchise. 

41q.   Receiving  consideration  for  franchise. 

41r.    Testimony  upon  prosecution. 

41s.    Bribery  or  intimidation  of  elector  in  mUitary  service  of  United 
States. 

41t.    Duress  and  intimation*  of  voters. 

41  u.  Political  assessment. 
41v.    Political  assessments. 
41w.    Corrupt  use  of  position  or  authority. 
41x.    Failure  to  file  candidates'  statement  of  expenses. 

41x.    Prociirinjj:  fraudulent  certificates  in  order  to  vote.  

41y.    Pres«ntinp  fraudulent  certificates  to  registry  boards  to  procme 
registration. 

Title  6  was  amended  by  chap.  94  of  1890,  which  added  sections  41  to  41g, 
inclusive. 

§  41.  Misdemeanor  at^  or  in  connection  with  political 

eancuses*  primary  elections,  enrollment  in  political   par- 
ties, committees  and  conrentions.    Any  person  who 

1.  At  a  political  caucus,  or  at  a  primary  election  of  a  party  wilfully 
votes,  or  attempts  to  vote,  without  being  entitled  to  do  so,  or  votes,  or 
attempts  to  vote,  on  any  name  other  than  his  own,  or  on  the  same  day 
more  than  once  on  his  own  name;  or 

2.  Votes,  or  ofifers  to  vote,  at  a  political  caucus,  or  primary  election  of 
a  party,  having  voted  at  the  political  caucus  or  primary  election  of  any 
other  political  party  on  the  same  day,  or  being  at  the  time  enrolled  in  a 
party  other  than  the  party  at  whose  primary  he  votes  or  offers  to  vote;  or, 
who  causes  his  name  to  be  placed  upon  the  rolls  of  a  party  organization  of 
one  party  while  his  name  is  by  his  consent  or  procurement  upon  the  rolls 
of  a  party  organization  of  another  party ;  or, 

Am'd  by  chap.  629,  Laws  1905.    Took  effect  May  26,  1905. 

&  At  a  political  caucus,  or  at  a  primary  election,  for  the  pur- 
pose of  affecting  the  result  thereof,  votes  or  attempts  to  vote  two 
or  more  baDots,  or  adds,  or  attempts  to  add  any  ballot  to  those 
lawfully  cast,  by  fraudulently  introducing  the  same  into  the  bal- 
lot box  before  or  after  the  ballots  therein  have  been  counted,  or 
who  adds  or  mixes  with  or  attempts  to  add  to  or  mix  with,  the 
ballots  lawtuily  cast,  another  ballot  or  other  ballots  before  the 
votes  have  been  counted  or  canvassed,  or  while  the  votes  are  being 
counted  or  canvassed ;  or  at  any  time  abstracts  any  ballots  law- 
fully cast,  with  intent  to  change  the  result  of  such  election  or  to 
change  the  count  thereat  in  favor  of  or  against  any  person  voted 
for  at  such  election,  or  to  prevent  the  ballots  being  recounted  or 
used  as  evidence;  or  carries  away,  destroys,  loses,  conceals,  de- 
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tidnSy    secrets,  or  mutliates,  or  attempts  to  carry  away,  destroy, 
conceal,  detain,  secrete,  or  mutilate,  any  tally  lists,  ballots,  ballot 
boxes,  enrollment  books,  certificates  of  return,  or  any  official  doca> 
ments  provided  for  by  the  primary  election  law  or  otherwise  by 
law,  for  the  purpose  of  affecting  or  invalidating  the  result  of  sucn 
election,  or  of  destroying  evidence;  or  in  any  manner  interferes 
with  the  officers  holding  any  primary  election  or  conducting  the 
canvass  of  the  votes  cast  thereat,  or  with  voters  lawfully  exercis- 
ing, or  seeking  to  exercise,  their  right  of  voting  at  such  primary 
election;  or 

4.  For  the  purpose  of  securing  enrollment  as  a  member  of  a 
political  party,  or  for  the  purpose  of  being  allowed  to  vote  at  a 
primary  election  as  a  member  of  a  political  party,  makes  and  de- 
posits or  files,  or  makes  or  deposits  or  files  witn  a  board  of  primary 
inspectors,  or  with  any  public  officer  or  board,  a  false  declaration 
of  party  affiliation  or  willfully  make  a  false  declaration  of  residence, 
either  by  an  enrollment  blank  or  otherwise,  or  falsely  answers  any 
pertinent  question  asked  him  by  the  board  of  primary  inspectors, 
or  the  board  of  election  inspectors,  or  by  a  member  thereof ;  or 
knowingly,  on  any  day  of  registration  or  in  the  interval  between 
any  such  day  and  the  next  ensuing  day  of  general  election,  reveals 
or  discloses  the  names  or  number  of  the  enrolled  electors  of  any 
]>arty,  or  makes,  publishes,  or  circulates  a  list  of  such  names,  or  of 
any  thereof,  or  does  or  permits  any  act  by  which  the  name  of  the 
party  with  which  an  elector  has  enrolled,  or  the  number  of  elec- 
tors enrolled  with  a  party,  may  be  disclosed ;  or 

5.  Fraudulently  or  wrongfully  does  any  act  tending  to  affect 
the  result  of  any  election  at  a  political  caucus  or  of  any  primary 
election  or  convention ;  or 

6.  Induces  or  attempts  to  induce  any  officer,  teller,  canvasser,  poll  clerk, 
primary  election  inspector,  election  inspector,  custodian  of  primary  records, 
or  clerk  or  employee  of  or  in  the  office  of  a  cusLodian  of  primary  records 
at  a  political  caucus,  or  primary  election,  or  convention,  or  while  dis- 
charging any  duty  or  performing  any  act  required  or  made  necessary  by 
the  primary  election  law,  to  do  any  act  in  violation  of  his  duty,  or  in 
violation  of  the  primary  election  law;  or 

Am'd  by  chap.  625,  Laws  1905.     Took  elTect  May  26,  1905. 

7  Directly  or  indirectly,  by  bimaelf,  or  through  any  other  person,  pays,  or 
offers  to  pay,  money  or  other  valuable  thing,  or  promises  a  place  or  position, 
or  offers  any  other  consideration  or  makes  any  other  promise,  to  any  person,  to 
induce  any  voter  or  voters  to  vote,  or  refrain  from  voting,  at  a  political  caucus, 
primary  election,  or  convention,  for  or  against  any  particular  person  or  per- 
sons; or  does  or  offers  to  do,  anything  to  hinder  or  delay  any  elector  from  tak- 
ing part  in,  or  voting  at,  a  political  caucus,  or  at  a  primary  election;  or 

8.  By  menace  or  other  unlawful  or  corrupt  means,  directly  or  indirectly,  in- 
fluences or  attempts  to  influence,  the  vote  of  any  person  entitled  to  vote  at  a 
politioil  caucus,  primary  election,  or  convention,  or  obstructs  such  person  in 
TOting  or  prevents  him  from  voting  thereat;  or 

9.  Directly  or  indirectly,  by  himself  or  through  any  other  person  re- 
ceives money  or  other  valuable  thiij(^',  or  a  promise  of  a  place  or  positk)n, 
before,  at,  or  after  any  political  cjuk-us,  primary,  election,  or  convention, 
for  Toting  or  refraining  trom  voting;  for  or  nj^ainst  auv  person,  or  for  vot- 
ing or  refraining  from  voting  at  a  political  caucus,  primary,  election,  or 
convention;   or. 

10.  Being  an  officer,  teller,  canvasser,  primarv-  inspector,  at  a  political 
caucus,  or  at  a  primary  election,  knowinjzly  i)cimits  any  fraudulent  vofce 
to  be  cast,  or  knowingly  receives  and  deposits  in  the  ballot  Imx.  any  bal- 
lots offcrai  py  Bnjr person  not  qualified  to  vote;  or  permits  the  removaV  01 
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ballots  from  the  polling  place  before  the  close  of  the  polls,  or  refuses  to 
receive  ballots  intended  lor  the  electors  of  the  district,  or  refuses  to  de- 
liver to  any  elector  ballots  intended  for  the  electors  of  the  district  which 
have  been  delivered  to  the  board  of  inspectors,  or  permits  electioneering 
within  the  polling  place,  or  within  one  hundred  feet  therefrom,  or  fails  to 
keep  order  within  the  polling  place,  or  permits  any  person  other  than  the 
inspectors  to  accompany  an  elector  into  a  voting  booth,  or  enters  the  voting 
booth  with  any  elector,  except  one  entitled  to  receive  assistance  in  the  prep- 
aration of  his  ballot,  or  permits  any  person  other  than  a  voter,  who  has  not 
voted,  or  watcher,  to  come  within  the  guardrail  or  removes  or  permits 
another  to  remove  any  mark  placed  upon  a  ballot  for  its  identification,  or 
Amended  by  chap.  371  of  1901.     In  effect  April  17,  1901. 

11.  Being  an  officer,  custodian  of  primary  records,  clerk  or  employee  of 
or  in  the  office  of  a  custodian  of  primary  records,  election  inspector,  prim- 
ary inspector,  or  poll  clerk,  knowingly  puts  oppesits  the  name  of  an  elector 
in  an  enrollment  book  any  enrollment  number  other  than  the  number  oppo- 
site such  name  on  the  r^istration  books  of  such  district,  or  knowingly  de- 
livers to  or  receives  from  any  elector  on  any  day  of  registration  an  enroll- 
ment blank  or  envelope  on  which  is  any  other  enrollment  number 
than  that  so  opposite  his  name  on  such  books  of  registration,  or  knowingly 
transcribes  from  an  enrollment  blank  to  the  enrollment  books  any  refusal 
to  enroll  or  enrollment  not  indicated  on  the  enrollment  blank  of  the  elector 
of  such  district  whose  enrollment  number  appears  on  the  same,  or  refuses 
or  willfully  neglects  to  transcribe  from  any  enrollment  blank  to  the  proper 
enrollment  books  any  refusal  to  enroll  or  enrollment  indicated  on  the 
enrollment  blank  ol  such  an  elector,  enrolls  or  attempts  to 
enroll  as  a  member  of  a  political  party,  upon  any  of  the 
enrollment  books,  any  person  not  qualified  to  enroll  as  such,  or 
fraudulently  enters  thereupon  the  name  of  any  person  who  has  not  on- 
rolled  as  a  member  of  any  political  party,  or  refuses  or  willfully  ncp:lecta 
to  enroll  upon  any  of  the  enrollment  books  the  name  of  any  qualified  per- 
son who  has  demanded  to  be  enrolled  as  a  member  of  a  political  party,  or 
at  any  time  strikes  from  any  of  the  enrollment  books  the  name  of  any 
person  duly  enrolled,  or  at  any  time  adds  to  any  of  the  enrollment  books 
the  name  of  any  person  not  qualified  to  be  enrolled  as  a  meml)er  of  a  politi- 
cal party,  or  the  name  of  any  i)er8on  who  in  fact  has  not  enrolled  as  such ; 
or  makes  marks  upon,  mutilatc^s,  carries  away,  conceals,  alters,  or  destroys 
any  enrollment  blank  or  enrollment  envelope  used  or  deposited  by  an 
elector  on  a  day  of  registration  for  the  purpose  of  enrolling  or  refusinj^ 
to  enroll  himself  as  a  member  of  a  political  party;  or  mutilates,  carries 
away,  conceals,  altera,  or  destroys,  any  statement  or  declaration  made  by  a 
qualified  voter  for  the  purpose  of  enrolling  as  a  member  of  a  party;  or, 

f)rior  to  the  close  cf  the  last  meeting  for  re^ristration  in  any  year,  inuti- 
ates,  carries  away,  conceals,  alters,  or  destroys  any  enrollment  blanks  or 
enrollment  envelopes  not  then  delivered  to  electors:  or 

12.  Being  an  ofTicer,  teller,  canvasser,  election  inspector,  primary  in- 
spector, custodian  of  primary  records,  clerk  or  employee  of  or  in  the  office 
of  a  custodian  of  primary  records,  or  any  officer  of  a  political  committee  or 
a  convention,  willfully  omits,  refuses  or  neglects  to  do  any  act  re<]uired  by 
the  primary  election  law  or  otherwise  by  law,  or  violates  any  of  the  pro- 
visions of  the  primary  election  law,  or  makes  or  attempts  to  make  any 
false  canvass  of  the  ballots  cast  at  a  political  caucus,  primary  Hection,  or 
convention,  or  a  false  statement  of  the  result  of  a  canvass  of  the  ballots 
cast  t^^reat ;  or 

13.  IJeing  a  custodian  of  primary  rcK'ords.  or  an  officer  of  a  political  com- 
mittee, or  of  a  convention,  who  is  charged  with,  or  assumes,  the  duty  erf 
making  uj>  the  preliminary  roll  of  any  convention,  willfully  includes  in 
such  roll  the  name  of  anv  person  not  certified  to  be  elected  thereto  in  ac- 
cordance with  the  provisions  of  law,  or  who  willfully  omits  from  such  roll 
the  name  of  any  person  who  is  so  certified  to  be  a  delegate  to  such 
convention : 

Is  guilty  of  a  misdemeanor. 

Amended  bv  chap.  530  of  1899.     In  efTect  Mav  5,  1899. 


Of  the  Stat'i  of  Xew  Yobk.  21 

S  41a.    Z*Alse  registration. — Any  person  who: 

1.  Caus^es  or  attempts  to  cause  his  name  lo  be  placed  upon  any  list  or 
register  of  voters  in  more  than  one  election  district  for  the  same  election, 
or  more  than  once  in  the  same  election  district;  or 

2.  Who  eouses  or  attempts  lo  cause  his  name  to  be  placed  upon  a  list 
or  register  of  voters  knowing  that  he,  will  not  be  a  qualified  voter  in  the 
diiitriet   at  the  election  for  which  such  list  or  register  is  made;  or 

3.  Who  re*risterR  or  attempts  to  register  as  an  elector  under  any  other 
name  than  his  own;  or 

4.  Who  knowingly  gives  a  false  residence  within  the  election  district 
when   re«jrij*tering  as  an  elector:  or 

5.  Who  knowingly  permits,  aids,  assists,  abets,  procures,  commands  or 
advi^ies  another  to  commit  any  such  act  is  guilty  of  a  felony,  punishable 
by    <  1  )    imprisonment  in  a  state  prison  for  not  more  than  five  years. 

Ani'd  by  chap.  (>2o,  Laws  1905.    Took  effect  May  2G,  1905. 

§  41a.tt.  Bliscondact  of  registry  officers. — Any  member  or  clerk  of  a 
regristry  l»oard  who  wilfully  violates  any  provision  of  the  election  law  rela- 
tive to  the  registration  of  electors  or  wilfully  neglects  or  refuses  to  per- 
form any  duty  imposed  on  him  by  law,  or  is  guilty  of  any  fraud  in  the 
execution  of  the  duties  of  his  office,  is  guilty  of  a  felony,  punishable  by 
imprisonment  for  not  more  than  ten  years. 

Numbering  changed  from  41c  to  41aa  by  chap.  625,  Laws  1905.  Took 
effect  May  2(i.  1905. 

§  4 111.  Mutilation,  destruction  or  loss  of  reg:istr7  list. — Any  per- 
jion  who  wilfully  loses,  alters,  destroys  or  mutilates  the  list  or  register  of 
voters  in  any  election  district,  or  a  certified  copy  thereof,  or  removes  from 
the  place  of  registration  the  public  copy  of  such  registration,  after  the 
niakinjy^  of  the  same  and  before  the  closing  of  the  polls  of  the  election  for 
which  the  same  is  made,  is  guilty  of  a  misdemeanor. 

Am'd   by  chap.  025.  Laws  1005.     Took  effect  May  2(5,  1905. 

§  4 Id.  Failnre  of  honsed^v^eller  to  ans^v^er  inquiries. — Any  per- 
M>n  dwelling  in  a  building  in  a  city  who  wilfully  refuses  to  truly  answer 
any  ijuestion  or  who  shall  give  false  answers  to  any  questions  asked  by  any 
elector  of  such  city,  between  the  first  meeting  of  the  boards  of  registry 
therein  for  any  election  and  the  closing  of  the  polls  at  such  election, 
relating  to  the  residence  and  qualifications  as  a  voter  of  any  person  dwell- 
ing in  such  building,  or  of  any  person  who  ap]H'ars  upon  the  list  or  registry 
of  voters  made  by  a  board  of  registrj'  as  residing  at  such  building,  or  who 
knowingly  harlxirs  or  conceals  any  person  who  has  falsely  registered  as  a 
voter,  or  who  shall  rent  any  room  or  rooms,  bed  or  l)eds  to  any  person  to 
be  u>*ed  ty  such  person  for  himself  or  any  other  person  for  the  purpose  of 
unlawfully  registering  or  voting  therefrom  is  guilty  of  a  misdemeanor. 

Am'd  bv  chap.  092,  Laws  1893.  Re-enacted  bv  chap.  625,  Laws  1905. 
Took  effect  May  20.  1905. 

The  former  section  was  transferred  to  section  41t,  post  and  the  present 
section  added,  bv  chap.  G93  of  1892. 

Amd  bv  chap.  092  of  1893. 

Am'd  by  chap.  '^"^  of  1901.     In  effect  April  17.  1901. 

$41e.  Removal,  mntilation  or  destmction  of  election  booths, 
mpplies,  poll-lists  or  cards  of  instmction. — Any  person  who: 

1.  During  an  election  or  town  meeting,  wilfully  defaces  or  injures  a 
voting  l)Ooth  or  compartment,  or  wilfully  removes  or  destroys  any  of  the 
supplies  or  other  conveniences  placed  in  the  voting  booths  or  compartments 
in  pursuance  of  law :  or, 

2.  Before  the  closing  of  the  polls,  wilfully  defaces  or  destroys  any  list 
of  candidates  to  be  voted  for  at  such  eieciion  or  town  meeting,  posted  in 
accordance  with  the  election  law ;  or, 

3.  During  an  election  or  town  meeting,  wilfully  removes  or  defaces  the 
cards  for  the  instruction  of  voters,  posted  in  accordance  with  the  election 
law.  is  guilty  of  a  misdemeanor. 
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§  4ir  RefQRal  to  permit  employos  to  attend  election.— 

A  person  or  corporation  who  refuses  to  an  employe  entitled  to 
vote  at  an  election  or  town  meeting,  the  privilege  of  attending 
thereat,  as  provided  by  the  election  law,  or  subjects  such  em- 
ploye to  a  penalty  or  reduction  of  wages  because  of  the  exercise 
of  such  privilege,  is  guilty  of  a  misdemeanor. 

The  former  section  was  omitted,  and  the  present  one  added,  by  chap.  608  of 
1892. 

§  41s*  Misconduct  in  relation  to  certificates  of  nomina- 
tion and  ofllcial  ballots. — A  peraon  who, 

1.  Falsely  makes  or  makes  oath  to,  or  fraudulently  defaces  or 
destrovs,  a  certificate  of  nomination  or  any  part  thereof;  or 

2.  ^iles  or  receives  for  filing  a  certificate  of  nomination  know- 
ing  that  any  part  thereof  was  falsely  made ;  or 

3.  Suppresses  a  certificate  of  nomination  which  has  been  duly 
filed,  or  any  part  thereof ;  or 

4.  Forges  or  falsely  makes  the  official  indorsement  of  any  bal- 
lot; or 

6.  Having  charge  of  official  ballots,  destroys,  conceals  or  sup- 
presses them,  except  as  provided  by  law. 

Is  punishable  by  imprisonment  for  not  more  than  five  years. 

The  former  section  was  omitted,  and  the  present  one  substituted,  by  chap. 
693  of  1892. 

Chap.  693,  Laws  1892,  am'd  by  chap.  025,  Laws  1905.    Took  effect  May  ' 
26,  1905. 

§  41Ii.  Failure  to  deliver  official  ballots. — Any  person  who  haa 
undertaken  to  deliver  official  ballots  to  any  city,  town  or  village  clerk,  or 
insiKJctor,  as  authorized  by  the  election  law,  and  neglects  or  refuses  lo  do 
so,  is  guilty  of  a  misdemeanor. 

New,  and  added  by  chap.  693  of  1892. 

§  41i.  Miscondnot  of  election  officers  and  ivatchers. — ^Any  elec- 
tion officer  or  watcher  who, 

1.  Reveals  to  another  person  the  name  of  any  candidate  for  whom  a 
voter  has  voted;  or 

2.  ConiDiunicatPs  to  another  person  his  opinion,  belief  or  impression  as  to 
how  or  for  whom  a  voter  has  voted ;  or 

3.  Places  a  mark  upon  a  ballot,  or  docs  any  other  act  by  which  one 
ballot  can  be  distinguished  from  another,  or  can  be  identified:  or, 

4.  Before  the  closing  of  the  polls,  unfolds  a  ballot  which  a  voter  has 
Ijrcpared  for  voting,  is  guilty  of  a  misdemeanor. 

Anid  by  chap.  02.3,  Laws  1905.     Took  effect  May  20,  1905. 

§    41j.   Violation   of   election   law   by   public    officer. — A   public 

officer  wlio  omits,  refuses  or  neglects  to  perform  any  act  required  of  him  by 
the  election  law,  tir  refuses  to  permit  the  doing  of  any  act  authorized 
thereby,  is,  if  not  otherwise  provided  i»y  law.  punishable  by  imprisonment 
for  not  more  than  three  years,  or  by  a  line  of  not  more  than  three  thousand 
dollars,  or  both. 

New,  and  added  by  chap.  093  of  1892. 
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§  4 Ik.    Misdemeanors  in  relation  to  elections.— Any  per 

on  who: 

1  Acts  as  an  inspector  of  election,  poll  clerk  or  ballot  clerk, 
jvithov^t  being  able  to  read  and  write  the  Englisli  language,  or 
9vitlioiit  being  otherwise  qualified  to  hold  such  oflice;  or, 

2.  Being  an  inspector  of  election,  knowingly  and  willfully  per- 
mits or  suffers  any  person  to  vote  who  is  not  entitled  to  vote 
thereat;   or, 

3.  Willfully  and  unlawfully  obstructs,  hinders  or  delays,  or 
aids  or  assists  in  obstructing  or  delaying  any  elector  on  his  way 
to  a  registration  or  polling  place,  or  while  he  is  attempting  to 
register  or  vote ;  or, 

4w  'Election^rs  on  election  day  within  a  poning  place,  or  in  any  public 
•treet  or  in  a  building  or  room,  unless  such  building  or  room  has  been 
maintained  for  such  purpose  for  at  least  six  months  previous  to  said 
election  day,  or  in  any  public  manner  within  one  hundred  feet  of  a  polling 
place :  or  displays  any  political  poster  or  placard,  except  those  lawfully 
provided,  in  or  upon  any  building  used  for  registration  or  election  purposes 
"«luTin<r  anv  day  for  registration  or  election:  or, 

ArnM   bv  chap.  625,  I^ws  1905.     Took  effect  May  26,  1905. 

Amd  by  chap.  549  of  1890.    In  effect,  May  12,  1896. 

5.  Removes  any  official  ballot  from  a  polling  place  before  the  closing  of 
I  he  polls:   or, 

6.  Unlawfully  goes  within  the  guard  rail  of  any  polling  place  or  unlaw- 
fully renaains  within  such  guard  rail  after  having  been  commanded  to  re- 
move therefrom  by  any  inspector  of  election ;  or, 

7.  Enters  a  voting  booth  with  any  voter  or  remains  in  a  voting  booth 
"while  it  is  occupied  by  any  voter,  or  opens  the  door  of  a  voting  booth  when 
the  same  is  occupied  by  a  voter,  with  the  intent  to  watch  such  voter  while 
en^^ed  in  the  preparation  of  his  ballot,  except  as  authorized  by  the  elec- 
tion law;  or, 

8.  Being  or  claiming  to  be  a  voter,  permits  any  other  person  to 
be  in  a  voting  booth  with  him  while  engaged  in  the  preparation  of 
his  ballot,  except  as  authorized  by  the  election  law,  without  openly 
protesting  against  and  asking  that  such  person  be  ejected  ;  or, 

9.  Having  lawfully  entered  ^a  voting  booth  with  a  voter,  re- 
quests, persuades  or  induces  such  voter  to  vote  any  particular 
ballot  or  for  any  particular  candidate,  or,  directly  or  indirectly, 
reveals  to  another  the  name  of  any  candidate  voted  for  by  such 
voter,  or  anything  occurring  within  such  voting  booth  ;  or, 

10.  Shows  his  ballot  after  it  is  prepared  for  voting,  to  any  pei'son 
ao  as  to  reveal  the  contents,  or  solicits  a  voter  to  show  the  same:  or, 

11.  Places  any  mark  upon  his  ballot,  or  does  any  other  act  in 
connection  with  his  ballot  with  the  intent  that  it  may  be  identi- 
fied as  the  one  voted  by  him ;  or, 

12.  Places  any  mark  upon,  or  does  any  other  act  in  connection 
with,  a  ballot  or  paster  ballot,  with  the  intent  that  it  may  afterward 
be  i<lentified  as  having  been  voted  by  any  paiticular  person;  or, 

13.  Receives  an  official  ballot  from  any  person  other  than  one 
cf  the  ballot  clerks  having  charge  of  the  balloLs ;  or, 

14.  Not  being  a  ballot  clerk,  delivers  an  official  ballot  to  a 
Toter;  or, 

15.  Not  being  an  inspector  of  election,  receives  from  any  volet 
a  ballot  prepared  tor  voting;  or. 

Id  Falls  to  return  to  the  ballot  clerks,  before  leavins;  ttie  poVL- 
ing  place  or soh^  outside  tbesaard  rail,  each  ballot  not  voted  \)3 
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17.  Willfully  defaces,  injures,  mutilates,  destroys  or  secretes  any  voting 
machine  which  belongs  to  any  municipality  for  use  at  elections,  and  any 
person  who  commits  or  attempts  to  commit  a  fraud  in  the  use  of  any  such 
voting  machine  during  an  election;  or, 

Added  by  chap.  2G5  of  1899.     In  effect  Sept.  1,  1S99. 

18.  Willfully  disobeys  any  lawful  command  of  the  board  of  inspectors^ 
or  any  member  thereof,  is  guilty  of  a  misdemeanor.  This  section  shall 
apply  to  general  and  special  elections,  municipal  elections  and  town  meet- 
ings, but  nothing  therein  shall  prevent  any  person  from  receiving  or  deliv- 
ering an  unoflicial  sample  ballot,  or  from  receiving,  delivering  and  voting 
an  unofficial  ballot  as  authorized  by  the  election  law. 

§  41 1.  Illegal  votins. — Any  person  who: 

1  Knowingly  votes  or  offers  or  attempts  to  vote  at  any  election,  or  town 
meeting,  when  not  qualiticd;  or 

2.  Procures,  aids,  assists,  counsels  or  advises  any  person  to  go  or  come 
into  any  town,  ward  or. election  district,  for  the  purpose  of  voting  at  any 
election,  or  town  meeting,  knowing  that  such  person  is  not  qualified;  or 

3.  \'otes  or  offers  or  attempts  to  vote  at  an  election,  or  town  meeting 
more  than  once;  or  votes  or  otters  or  attempts  to  vote  at  an  election,  or 
town  meeting  under  any  other  name  than  Ins  own ;  or  votes  or  offers  or 
att<?mpts  to  vote  at  an  election,  ur  town  meeting  in  an  election  district  or 
from  a  place  where  he  does  not  reside ;  or 

4.  Procures,  aids,  assists,  commands  or  advises  another  to  vote  or  offer 
or  attempts  to  vote  at  an  election,  or  town  meeting,  knowing  that  such 
person  is  not  qualified  to  vote  thereat;  or 

5.  Heing  an  inhabitant  of  another  state  or  county,  votes'  or  offers  or 
attempts  to  vote  at  an  election,  or  town  meeting  in  this  state'  or  permits^ 
aids,  assists,  abets,  procures,  commands  or  advises  another  to  commit  or 
attempt  any  act  named  in  this  section  is  guilty  of  felony,  punishable  by  im- 
prisonment in  a  state  prison  not  more  tlian  five  years. 

6.  An  offer  or  attempt  under  this  section  shall  be  deemed  to  be  the  doing 
of  anv  act  made  necessarv  bv  the  election  law  preliminarv  to  the  deliverv  of 
a  ballot  to  an  elector  or  the  deposit  of  the  ballot  in  the  ballot  box. 

Am'd  bv  chap.  371  of  1901.  which  repeals  the  present  411  and  designates 
41m  as  411,  and  takes  effect  April  17,  1901. 

Am'd  by  chap.  625,  Laws  1905.    Took  effect  May  26,  1905. 

g  41iiu  False  returns.  —  An  inspector  or  poll  clerk  of  an  election 
or  town  meeting,  who  intentionaly  makes,  en*  attempts  to  make,  a  false 
canvass  of  the  ballots  cast  thereat,  or  any  false  statement  of  the  result  of 
a  canvass,  though  not  signed  by  a  majority  of  the  inspectors,  or  any  per- 
Fon  who  induces  or  attempts  to  induce  any  such  inspector  or  clerk  so  to 
do,  is  guilty  of  a  felony. 

[Amended  by  chap.  371  of  1901,  changing  its  number  from  41n  to  41m, 
to  take  effect  April  17.  1901.] 

§  4 1  n.  Furnishing  money  or  entertainment  to  induee  attend- 
ance at  polls. — Any  person  who,  with  the  intent  to  promote  the  elec- 
tion of  a  person  to  an  elective  office; 

1.  Furnishes  entertainment  to  the  electors  before  or  during  an  election 
or  town  meeting  at  which  such  person  is  a  candidate;  or 

2.  Pays  for,  procures,  or  engages  to  pay  for  such  entertainment;  or 

3.  Furnishes  money  or  other  property,  or  engages  to  compensate  any 
person,  for  procuring  the  attendance  of  voters  at  the  polls  of  such  election 
or  town  meeting;  or 

4.  Contributes  money  for  any  other  purposes  than  the  printing  and  cir- 
culating of  hand  bills,  books  and  other  papers  previous  to  an  election  or 
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towTi  meeting,  or  coi>*'eying  electx)r9  to  the  polls,  or  music,  or  rent  of  halls, 
is  gruilty  of  a  misdemeanor. 

[41o  chanijed  to  41n  by  chap.  871  of  L.  1901,  to  take  effect  Appil 
IT,  1001.] 

^  41o.  Giving  consideration  for  franchise.  —  Any  person  who 
directly  or  indirettly,  by  himself  or  through  any  other  person: 

1.  PaA'S,  lends  or  contributes,  or  offers  or  proniifies  to  pay,  lend  or  con- 
tribute any  money  or  other  valuable  consideration  to  or  for  any  voter,  or 
to  or  for  any  otlier  person,  to  induce  such  voter  or  otlier  person  to  vote  or 
refrain  from  votkig  at  any  election,  or  to  induce  any  voter  or  other  person 
to  vote  or  refrain  from  voting  at  such  election  for  any  particular  pciiKon  or 
persons,  or  for  or  against  any  particular  proposition  submitted  to  voters, 
cr  to  induce  such  voter  to  come  to  the  polls  or  remain  away  from  the 
p''d!»  at  Buch  election,  or  to  induce  such  voter  or  other  person  to  place  or 
cause  to  l>e  placed  or  refrain  from  placing  or  causing  to  l>e  placed  his  name 
upoii  a  registry  of  voters,  or  on  account  of  such  voter  or  other  person  hav- 
i  fx  voted  or  refrained  from  voting  or  having  voted  or  refrained  from  voting 
fof  or  a^'ainst  any  particular  person  or  for  or  against  any  proposition  sub- 
mitted to  voters,  or  having  come  to  the  polls  or  remained  away  from  tho 
polls  at  puch  election,  or  having  placed  or  caused  to  be  placed  or  rcf raised 
from  pi  acini?  or  causing  to  be  placed  his  or  any  other  name  upon  the  regis- 
try- of  voters ;  or 

2.  Gives,  cfTers  or  promises  any  office,  place  or  employment,  or  promises 
tr  pro<*\ire  or  endeavor  to  procure  any  office,  place  or  employment  to  or  Uy 
any  voter,  or  to  or  for  any  other  person,  in  order  to  induce  such  voter  or 
otlier  person  to  vote  or  refrain  from  voting  at  any  election,  or  to  induce 
any  voter  or  other  person  to  vote  or  refrain  from  voting  at  such  election, 
for  or  aga*.«nst  any  particular  person  or  persons,  or  for  or  against  any 
proy»osition  submitted  to  voters,  or  to  induce  any  voter  or  other  person  to 
place  or  cause  to  be  placed  or  refrain  from  placing  or  causing  to  be  placed 
his  or  any  other  name  upon  a  registry  of  voters;  or 

^.  Giveft,  offers  or  promises  any  office,  place,  employment  or  valuable 
thins:  as  an  inducement  for  any  voter  or  other  person  to  procure  or  ai'l  in 
procuring  eii  her  a  larire  or  a  small  vote,  pluralty  or  majority  at  any  election 
tr»sfri<.t  or  other  political  division  of  the  state,  for  a  candidate  or  candi- 
dates to  be  voted  for  at  an  election:  or  to  cause  a  larger  or  smaller  vote, 
plurality  or  majority  to  be  cast  or  given  for  any  candidate  or  candidates  iu 
one  such  district  or  political  division  than  in  another :  or 

4.  Makes  any  gift,  loan,  promise,  offer,  procurement  or  agreement  as 
aforesaid  to,  for  or  with  any  person  to  induce  such  person  to  procure  or 
endeavor  to  procure  the  election  of  any  person  or  the  vote  of  any  voter  at 
any   election :    or 

5.  Procures  or  engages  or  promises  or  endeavors  to  procure,  in  rmise- 
quence  of  any  such  gift,  loan,  offer,  promise,  procurement  or  agreement  the 
election  of  any  person,  or  the  vote  of  any  voter,  at  such  election:  or 

6.  Advances  or  pays  or  causes  to  be  paid,  any  money  or  other  valuable 
thing,  to  or  for  the  use  of  any  other  person  with  the  intent  that  the  pame, 
or  any  part  thereof,  shall  be  used  in  bril>ery  at  anv  eleetion,  or  knowingly 
pavs  or  causes  to  be  paid  any  money  or  other  valuable  thing  to  any  person 
in  discharge  or  repayment  of  any  monev,  whollv  or  in  part  e\'pen(le<l  in 
hribery  at  any  eleetion,  is  guilty  of  a  felony,  punishable  bv  imprisonment 
ifor  not  more  than  five  years,  and  in  addition  forfeits  any  office  to  which  he 
may  have  been  elected  at  the  election  with  reference  to  which  such  (»iT(ii>e 
wa*>  committed,  and  becomes  incapable  of  holding  any  public  office  under  the 
constitution  and  laws  of  the  state  for  a  period  of  live  years  after  sudi 
conviction. 

Am'd  by  chap.  371  of  1901,  and  changes  41p  to  4lo,  to  take  effect  April 

17.'   1901.' 
A^in  am'd  by  chap.  625,  Laws  1005.    Takes  effect  May  26,  1905,  so  as  to 

cat  out  the  one  year  minimum  punishment. 
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§  41  p.  Receiving  consideration  for  franchise. — Any  person  wbOy 
diroelly  or  indirectly,  by  liimself  or  througli  any  other  person: 

1.  Receives,  agrees  or,  contracts  for,  before  or  during  an  election,  any 
money,  gift,  loan  or  other  valuable  consideration,  office,  place  or  employ- 
ment for  himself  or  any  other  person,  for  voting  or  agreeing  to  vote,  or  for 
coming  or  agreeing  to  come  to  the  i)olls,  or  for  remaining  away  or  agreeing 
to  remain  away  from  the  polls,  or  for  refraining  or  agreeing  to  refrain 
from  registering  as  a  voter,  or  for  refraining  or  agreeing  to  refrain  from 
voting,  or  for  voting  or  agreeing  to  vote,  or  for  refraining  or  agreeing  to 
refrain  from  voting  for  or  against  any  particular  person  or  persons  at  any 
election,  or  for  or  against  any  proposition  submitted  to  voters  at  such 
election;  or, 

2.  Ileceives  any  money  or  other  valuable  thing  during  or  after  an  election 
on  account  of  himself  or  any  other  person  having  voted  or  refrained  from 
voting  at  such  an  election,  or  having  registered  or  refrained  from  register- 
ing as  a  voter,  or  on  account  of  himself  or  any  other  person  having  voted 
or  refrained  from  voting  for  or  against  any  particular  person  at  such 
election,  or  for  or  against  any  proposition  submitted  to  voters  at  such 
election,  or  on  account  of  himself  or  any  otlior  person  having  come  to  the 
polls  or  remained  away  from  the  polls  at  such  election,  or  having  registered 
or  refrained  from  registering  as  a  voter,  or  on  account  of  having  induced 
any  other  person  to  vote  or  refrain  from  voting  for  or  against  any  par- 
ticular person  or  persons  at  such  election,  or  for  or  against  any  proposition 
submitted  to  voters  at  such  election  is  guilty  of  (1)  a  felony,  and  in. 
addition  shall  be  excluded  from  the  right  of  sulfrage  for  five  years  after 
such  conviction,  and  the  county  clerk  of  the  county  in  which  such  person 
is  convicted  shall  transmit  a  certified  copy  of  the  record  of  c*onvietion  to 
the  clerk  of  each  county  of  the  state,  within  ten  days  thereafter,  which 
copy  shall  be  tiled  in  his  office  by  each  of  said  clerks. 

Ani'd  by  chap.  371  of  1901,  which  changes  41q  to  41  p.    Took  efTect  April 
17,  1901. 

Again  amd  by  chap.  625,  Laws  1905.    Took  effect  May  20,  1905. 

§41q.  Testimony  on  prosecution. — A  person  offending  ac^ainst  any 
section  of  this  title  is  a  competent  witness  against  another  person  so  offend- 
ing and  may  be  compelled  to  attend  and  testify  on  any  trial,  hearing  or 
proceeding  or  investigation  in  tlie  same  manner  as  any  other  person.  The 
testimony  so  given  shall  not  !»e  used  in  any  j)rosecution  or  proceeding,  civil 
or  criminal,  against  the  person  tostifvim:.  Any  such  person  te^stifying 
shall  not  thereafter  l>e  liuhle  to  indictment.  pr(>>eciition  or  punishment  for 
the  offense  with  reference  to  w}n<  h  his  testimony  was  given,  and  may  plead 
or  prove  tho  givinr  of  tcntimony  accordin^^'ly,  in  bar  of  such  an  indictment 
or   prosecution. 

Am'd  by  chap.  371  of  U'Ol.  which  changes  41r  to  41q.    Took  effect  April 
17.  1001.  j 
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§41r«     Brll^ry  or  iBtlmidation  of  eleetor  in  mlllUir  serTiee  of 

United  States.  —  Any  person  who,  directly  or  indirectly,  by  bribery,  men- 
ace or  oilier  corrupt  means,  controls  or  attempts  to  control  an  dector  of 
this  state  enlisted  in  the  military  service  of  the  United  States,  in  the  exer- 
cise of  bis  rights  under  the  election  law,  or  annoys,  injures  or  punishes 
him  for  the  manner  in  which  he  exercises  such  right,  is  guilty  of  a  misde- 
meanor for  \rhich  he  may  be  tried  at  any  future  time  when  he  may  be 
found  ^rithin  this  state;  and  upon  conviction  thereof  shall  thereafter  be 
ineligible  to  any  oflSce  therein. 

Am'd  by  chap.  371  of  1901,  by  changing  4l8  to  41r.    Took  effect  April 

17,  1901. 

§41s.     I>iireBB  and  intimidation  of  TOters.-— Any  person  or  cor- 
poration  who   directly  or  indirectly: 

I.  Uses  or  threatens  to  use  any  force,  violence  or  restraint,  or  inflicts 
or  threatens  to  inflict  any  injury,  damage,  harm  or  loss,  or  in  any  other 
manner  practices  intimidation  upon  or  against  any  person  in  order  to  in- 
duce or  compel  such  person  to  vote  or  refrain  from  voting  at  any  election 
or  to  vote  or  refrain  from  voting  for  or  against  any  particular  person  or 
persons  or  for  or  against  any  proposition  submitted  to  voters  at  such  elec- 
tion, or  to  place  or  cause  to  be  placed  or  refrain  from  placing  or  causing 
to  be  placed,  his  name  upon  a  registry  of  voters,  or  on  account  of  such  per- 
son  having   voted  or  refrained  from  voting  at  such  election,  or  having 
voted   or   refrained  from  voting  for  or  against  any  particular  person  or 
persons,  or  for  or  against  any  proposition  submitted  to  voters  at  such  elec- 
tion, or  having  registered  or  refrained  from  registering  as  a  voter;  or 

2.  By  abduction,  duress,  or  any  forcible  or  fraudulent  device  or  con- 
trivance whatever  impedes,  prevents  or  otherTiise  interferes  with  the  free 
exercise  of  the  elective  franchise  by  any  voter,  or  compels,  induces  or  pre- 
vails upon  any  voter  to  give  or  refrain  from  giving  his  vote  for  or  against 
any  particular  person  at  any  election;  or 

3.  Being  an  employer  pays  his  employes  the  salary  or  wages  due  in  "pay 
envelopes,"  upon  which  there  is  written  or  printed  any  political  motto, 
device  or  argument  containing  threats,  express  or  implied,  intended  or  cal- 
culated to  influence  the  political  opinions  or  actions  of  such  employes,  or, 
within  ninety  days  of  a  general  election  puts  or  otherwise  exhibits  in  the 
establishment  or  place  where  his  employes  are  engaged  in  labor,  any  hand 
bill  or  placard  containing  any  threat,  notice  or  information  that  if  any 
particular  ticket  or  candidate  is  elected  or  defeated,  work  in  his  place  or 
establishment  will  cease,  in  whole  or  in  part,  his  establishment  be  closed 
up,  or  the  wages  of  his  employes  reduced,  or  other  threats,  express  or  im- 
plied, intended  or  calculated  to  influence  the  political  opinions  or  actions 
of  his  employes,  is  guilfy  of  misdemeanor,  and  if  a  corporation  shall  in 
addition  forfeit  its  charter. 
I   Jkm*d  /sT  «**/"•  ^71  of  1901,  changing  41t  to  4 Is. 
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§  4 It.   Conspiracy  to  promote  or  prevent  election. — ^Any  two  or 

more  persona  who  conspire  to  promote  or  prevent  tlie  election  of  any  per- 
son or  persons  to  a  public  ottice  by  the  u^e  of  any  means  which  are  pro- 
hibited by  law,  shall  be  jjunishable  by  imprisonment  for  not  more  than  one 
year;  provided  any  act  Ix^siues  such  agreement  be  done  to  effect  the  object 
thereof  by  one  or  more  of  the  parties  to  such  conspiracy. 
Am'd  by  chap.  625,  Laws  19U5.     Took  effect  May  2l»,  1905. 

§  41u.     Political  assessments  — Any  person  who,    * 

1.  I*einp  an  oflicer  or  employe  of  the  state,  or  of  a  political  subdivision 
thereof,  directly  or  indirectiv,  uses  his  authority  or  oflicial  influence  to 
compel  Qx  induce  any  other  oliicer  or  employe  of  the  state  or  a  political 
mimlivision  thereof,  to  pay  or  promise  to  pay  any  political  assessments;  or 

2.  15eing  an  oflicer  or  employe  of  the  s^tnte,  or  of  a  political  sulwiivision 
thereof,  directly  or  indirectiv,  irivc*^,  r;ivs  or  hands  over  to  anv  otlier  .such 
oflif  or  or  employe  any  money  or  otlier  valuable  thing  on  account  of  or  to  l>e 
applied  to  the  j)romotion  of  his  e;oction,  ap[M)i:.l.r.rr.t  or  retention  in  oflTi-^e. 
or  makes  any  proniiso.  c»r  gives  any  .«nb«cripti(m  to  such  officer  or  employe 
to  pay  or  contribute  any  money  or  other  valuable  thing  for  any  such  pur- 
pose or  object;  or 

3.  r.eini^  such  an  olllccr  or  employe  and  havint'  fjhar^re  or  control  of  anv 
bui]dini;.  olTicc  or  rf»om  otfiipied  for  any  purpo>fe  of  the  state  or  of  a  politi- 
cal suodivision  thereof,  consents  that  any  person  enter  the  same  for  the 
puipose  ot  making,  collecting,  receiving  or  giving  notice  of  any  political 
a«;so.-Mt:cnt :    or 

4.  Enters  or  remains  in  any  such  office,  building  or  room,  or  sends  or 
<lir(cts  any  lettiM*  or  otlier  \\riting  thoreto.  for  the  purpose  of  giving  notice 
of  doFuanding  or  collect  in-,',  or  \w\v,*  therein,  gives  notice  of.  demands,  col- 
lects or  riX'cives,  any  j)oliti(al  asse-^ment:   or 

f).  Prepares  or  make**  out.  or  takes  any  part  in  preparing  or  making  out, 
any  political  as^essm^nt.  subscription  or  contribution,  with  the  intent  that 
the  same  .shall  be  sent  or  j)resentcd  to  or  collected  of  any  such  oliicer  or 
emp!j>yo;  or 

i).  Stiids  or  j)resents  any  political  assessment,  subscription,  or  contribu- 
tion to,  or  re(]uests  its  payment  of,  any  such  officer  or  employe, 

Is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  .371  of  IDOl.  changing  41y  to  41  u. 

g  41v.  Corrupt  use  of  position  or  authority. — Any  person  who, 
1.  While  holding  a  public  ollice,  or  being  nominated  or  seeking  a  nomina- 
tion ov  appointment  therefor,  corruptly  uses  or  promises  to  use,  directly  or 
indirectly,  any  ollicial  authority  or  inllucnee  possessed  or  anticipated,  in  vhe 
way  of  conferring  upon  any  jMMson.  or  in  order  to  secure,  or  aid  any  i>erson 
in  securing,  any  office  or  public  employment,  or  any  nomination,  con- 
firmation, pi-omotion  or  increase  of  salary,  upon  consideration  that  the 
vote  (;r   political   influence  or  action   of  the   person  so  to  be  benefited  or  i 
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of  any  other  person,  shall  be  given  or  used  in  behalf  of  any  can- 
didate, officer  or  party  or  upon  any  other  corrupt  condition  or 
consideration;  or 

2.  Being  a  public  officer  or  employe  of  the  state  or  a  political 
subdivision  having,  or  claiming  to  have,  any  authority  or  influ- 
ence affecting  the  nomination,  public  employment,  confirmation, 
promotion,  removal,  or  increase  or  decrease  of  salary  of  any  pub- 
Tic  officer  OF  employe,  or  promises  or  threatens  to  use,  any  such 
authority  or  influence,  directly  or  indirectly  to  affect  the  vote  or 
political  action  of  any  such  public  officer  or  employe,  or  on 
account  of  the  vote  or  political  action  of  such  officer  or  em- 
ploye ;  or 

8.  Makes,  tenders  or  offers  to  procure,  or  cause  any  nomination  or  appoint- 
ment for  any  public  office  or  place,  or  accepts  or  requests  any  such  nomination 
or  appointment,  upon  the  payment  or  contribution  of  any  valuable  consideia- 
tion,  or  upon  an  understanding  or  promise  thereof,  or 

4.  Makes  any  gift,  promise  or  contribution  to  any  person,  upon  the  condition 
or  consideration  of  receiving  an  appointment  or  election  to  a  public  office  or  a 
position  of  public  en^ployment,  or  for  receivine  or  retaining  any  such  office  or 
position,  or  promotion,  privilege,  increase  of  salary  or  compensation  therein  or 
exemption  from  removal  or  discharge  therefrom  is  punishable  by  imprison- 
ment for  not  more  than  two  years  or  by  a  fine  of  not  more  than  three  thousa^ 
dollars  or  both. 

Am'd  by  chap.  371  of  1901,  changing  41w  to  41  v. 

§  41x.    Failure  to  file  candidate's  statement  of  expenses.— Every 

candidate  who  is  voted  for  at  any  public  election  held  within  this  state  shall, 
within  ten  days  after  such  election,  file  as  hereinafter  provided  an  itemized 
statement  showing  in  detail  all  the  moneys  contributed  or  expended  by  him, 
directly  or  indirectly,  by  himself  or  through  any  other  person,  in  aid  of  his 
election.  Such  statement  shall  give  the  names  of  the  varirnis  persons  who  re- 
ceived such  moneys,  the  specific  nature  of  each  item,  and  the  purpose  for 
which  it  was  expended  or  contributed.  There  shall  be  attached  to  such  state- 
ment an  affidavit  subscribed  and  sworn  to  by  such  candidate,  setting  forth  in 
substance  that  the  statement  thus  made  is  in  all  respects  true,  and  that  the  same 
is  a  full  and  detailed  statement  of  all  moneys  so  contributed  or  expended  by 
bim,  directly  or  indirectly,  by  himself  or  through  any  other  person,  in  aid  of 
bis  election.  Candidates  for  offices  to  be  filled  by  the  electors  of  the  entire 
state,  or  any  division  or  district  thereof  greater  than  a  county,  shall  file  their 
statements  in  the  office  of  secretary  of  state.  The  candidates  for  town,  village 
and  city  offices,  excepting  in  the  city  of  New  York,  shall  file  their  statements 
In  the  office  of  the  town,  village  or  city  clerk,  respectively,  and  in  cities  wherein 
there  is  no  city  clerk,  with  the  clerk  of  the  commoD  council  of  the  city  wherein 
the  election  occurs.  Candidates  for  all  other  offices,  including  all  officers  in  the 
city  and  county  of  New  York,  shall  file  their  statements  in  the  office  of  the  clerk 
of  the  county  wherein  the  election  occurs.  Any  candidate  for  office  who  refuses 
or  neglects  to  file  a  statement  as  prescribed  in  this  section  shall  be  guilty  of  a 
misdemeanor,  and  shall  also  forfeit  his  office. 
*    Am'd  by  chap.  371  of  1901,  changing  41x  to  41  w. 

§  41x.  Procuring  fraudulent 'certificates  in  order  to  vote.— Any 
person  who  knowingly  and  willfully  procures  from  any  court,  iudge,  clerk  or 
othar  officer,  a  certificate  of  naturalization,  which  has  been  allowed,  issued, 
signed  or  sealed  in  violation  of  the  laws  of  the  United  States  or  of  this  state, 
with  intent  to  enable  himself  or  any  other  person  to  vote  at  any  election  when 
he  or  such  person  is  not  entithid  by  the  laws  of  the  United  States  to  become  a 
citizen  or  to  exercise  the  elective  franchise,  is  guilty  of  a  felony. 

This  section  was  added  by  chap.  692  of  1893. 

§  41y.  Presenting  fraudulent  certificates  to  registrv  boards  to  pro- 
esre  recriBtratlon. — A  person  who  knowingly  and  willfully  presents  to  any 
board  of  officers,  for  the  purpose  of  having  himself  or  any  other  person  placed 
upon  any  list  or  registry  of  voters,  or  to  any  board  of  officers  for  the  purpose 
of  enabling  himself  or  any  other  person  to  vote  at  any  election,  any  certificate 
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of  naturalization  which  has  been  allowed  or  issued  by  or  procured  from  aojr 
judicial  officer,  clerk  of  a  court,  or  other  niiDisterial  officer  of  a  court,  bv  any 
false  statement,  oath  or  representation,  or  in  violation  of  the  laws  of  the  United 
States  or  of  this  state,  with  intent  to  enable  any  person  to  vote  at  any  election, 
when  such  person  is  not  entitled  by  the  laws  of  the  United  States  to  become  a 
citizen,  or  of  this  state,  to  exercise  the  elective  franchise,  is  guilty  of  a  felony. 

This  section  was  added  by  chap.  692  of  1803. 

g  41z.  Any  person  who  solicits  trom  a  candidate  for  an  elective  office  money 
or  other  property,  or  who  seeks  to  induce  such  candidate  who  has  been  placed 
in  nomination  to  purchase  any  ticket,  card  or  other  evidence  of  admission 
to  any  ball,  picnic,  fair  or  entertainment  of  any  kind,  is  guilty  of  a  misdemeanor; 
but  this  section  shall  not  apply  to  a  request  for  a  contribution  of  money  by  an 
authorized  representative  of  the  political  party,  organization  or  association  to 
which  such  candidate  belongs.  [Added  by  chap.  155  of  1895;  to  take  effect 
Sept.  1,  1895.] 

§  4lAa.  Misdemeanors  concerning  police  commissioners  or  officers  or- 
members  of  any  police  force.— Any  person  who,  being  a  police  commissioner 
or  an  officer  or  member  of  any  police  force  in  this  state,  either 

1.  Uses  or  threatens  or  attempts  to  use  his  official  power  or  authority,  in  any^ 
manner,  directly  or  indirectly,  in  aid  of  or  agamst  any  political  party,  organiza- 
tion, association  or  society,  or  to  control,  affect,  influence,  reward  orpunish^ 
the  political  adherence,  affiliation,  action,  expression  or  opinion  of  any  citizen;, 
or 

2.  Appoints,  promotes,  transfers,  retires  or  punishes  an  officer  or  member  of 
a  police  force,  or  asks  for  or  aids  in  the  promotion,  transfer,  retirement  or 
punishment  of  an  officer  or  member  of  a  police  force,  because  of  the  party 
adherence  or  affiliation  of  such  officer  or  member,  or  for  or  on  the  request,  direct 
or  indirect,  of  any  political  party,  organization,  association  or  society,  or  of  any 
offic<^r,  member  of  committee  or  representative  official  or  otherwise  of  any 
political  party,  organization,  association  or  society;  or 

3.  Contributes  any  money,  directly  or  indirectly,  to,  or  solicits,  collects  ot; 
receives  any  money  for,  any  political  fund,  or  joins  or  becomes  a  member  ol 
any  political  club,  association,  society  or  committee; 

Is  guilty  of  a  misdemeanor. 

New.    Added  by  chap.  529  of  1899.     In  effect  May  5, 1899 

§  41bb.  Any  person  who  solicits  from  a  candidate  for  an  elrctive  office 
money  or  other  property  as  a  consideration  for  a  newspaper  or  o'her  publica- 
tion supporting  anv  candidate  for  an  elective  office,  is  guilty  of  a  misdomeanoFi. 

Added  by  chap.  TO  of  1900      In  effect  8epteml»er  1,  1900. 

^  41  zz.  Piinisliniei&t;  first  offense. — Any  person  eonvieted  of  a  mis- 
deme;H!or  under  this  title  shall  for  a  first  offense  be  punished  by  imprison- 
ment for  not  more  than  one  year,  and  by  a  fine  of  not  more  than  five  him- 
dred  dollars.  Any  person  ©onvicted  of  a  misdemeanor  under  this  title  for  a. 
second  or  a  snhsec^uent  ofrense  shall  be  deemed  guilty  of  a  felony. 

Addod  bv  L.  V.m.  chap.  371.  to  take  effect  April  17,  1001. 

Anid  bv  chap.  025,  Laws  1905.    Took  effect  May  20,  1905. 

TITLE  VI 
OF  CRIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER  OF  THK  8TATK,. 

Section  42.  Actincr  in  a  i^ublic  oflice  without  having  qualified. 

43.  Act.s  of  olhccr  defn  to,  not  affected. 

44.  Givint^  or  offering  biilK-s. 

45.  AskinL^  or  rcceivin.ir  bribes. 

46.  Atlenipling  to  prevent  officers  from  performing  duty. 

47.  Hesi.sting  officers. 

48.  Taking,  etc.,  unlawful  fees  or  reward  for  performiHf  or  omi^ 

ling  official  acts,  etc.,  felony.     Punishment. 
4Sft.  Comptroller  not  to  Ik?  interested  in  tax  sales. 
4Sfj.  Pris-n  officers  not  to  be  interested  in  prison  contracts. 
4Bc.    Appraiser  taking  fee  or  reward. 

49.  Asking  or  takng  reward  for  omitting  or  delaying  official  acta 
60.     Taking  fees  fnr  services  not  renden  d. 

51 .  Taking  unlawful  reward  as  fee  in  extradition  cases. 

52.  C''»rrupt  bargain  for  api>ointments.  etc. 
5:{.     Same. 

54.     Sellip^  ri::ht  to  official  ^uwcrs. 
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Suction  55.  Such  appointment  avoided  by  conviction. 

56.  Intrusion  into  public  office. 

57.  Officer  refusing  lo  surrender  to  successor. 

58.  Administrative  officers. 

This  title  relates  to  crimes  against  the  executive  power  of  the  state,  and  pre- 
scribes the  punishment  for  giving  and  offering  bribes,  or  for  asking  ur  receiv- 
ing of  brib^  by  executive  and  administrative  officers.  People  v.  Jaehne,  8  St. 
Rep.,  li;   103  N.  Y..  190;  4  N.  Y.  Cr.,  478. 

§  43.  Acting  in  a  public  office  without  baring  qualified^ 

— A  person  who  executes  any  of  the  functions  of  a  public  ollice 
without  having  taken  and  duly  filed  the  required  oath  of  oihce^ 
or  without  having  executed  ancl  duly  filed  the  required  security^ 
is  guilty  of  a  misdemeanor,  as  prescribed  by  law. 

Amended  by  chap.  692  of  1893. 

This  amendment  substituted  for  the  words,  "and  in  addition  to  the  punish- 
meut  prescritMMi  therefor,  he  forfeits  his  right  to  the  ollice,"  the  words,  **  as. 
prescribed  by  law." 

De  facto. — The  omission  of  a  duly  elected  commissioner  of  highways  U> 
execute  and  file  an  ofticinl  bond,  does  not  render  his  othcial  acts  void  in  such 
a  sense  as  to  make  him  liable  as  a  trespasser  tlierefor.  Foot  v.  Stiles,  57  N. 
Y.,  399.  Until,  in  and  by  a  direct  judicial  or  other  authorized  proceeding, 
the  forfeiture  is  judic  ally  declared,  he  is  rightfully  in  ollice,  at  least  so  fur  as^ 
the  rights  of  third  parties  are  concerned,  and  the  question  cannot  be  raised 
collaterally.     Id. 

In  People  ex  rel.  Bush  v.  Thornton.  25  Hun.  456,  it  was  held  that  the  in- 
ability of  a  |>erson,  receiving  the  certificate  of  election,  to  take  truthfully  the 
oath  of  office  does  not  disqualify  him  from  holding  it. 

An  ofl3cer  de  facto  indicted  for  malfeasance  in  office  is  estopped  from  object- 
ing that  he  is  not  such  dejure.  People  v.  Church,  3  N.  Y.  Cr.,  57;  1  llow.^ 
N.  S  .  366. 

Failure  to  take  oath. — A  failure  to  take  the  oath  does  not  create  a  vacancy, 
but  only  furnishes  a  cause  for  forfeiture  to  be  declared  in  a  proper  procee«Hng. 
People  ex  rel.  Willson  v.  Trustees,  etc.,  59  Hun.  204;  36  St.  Rep.,  318;  13  N. 
Y.  Supp..  447;  aflf'd,  without  opinion  in  128  N.  Y.,  657. 

Removal  apon  conviction  —There  are  a  number  of  cases  specified  in  the 
Penal  Code,  where  removal  from  office  follows  a  conviction  of  a  public  officer 
for  a  crime.  People  t.  Meakim,  44  St.  Hep.,  751;  8  N.  Y.  Cr.,  410;  133  N. 
Y.,  221;  aff'g  61  Hun,  327;  40  St.  Rep.,  686.  See  further  sections  45,  53,  54, 
72,  707  and  708.  pont. 

§43.  Acts  of  officer  de  facto  not  affected. — The  last  sec- 
tion must  not  be  construed  to  affect  the  validity  of  acts  done  by 
a  person  exercising  the  functions  of  a  public  office  in  fact,  where 
other  persons  tlian  himself  are  interested  in  maintaining  the 
validity  of  such  acts. 

Who  a  de  facto  officer. — A  person  elected  to  an  office  who  neglects  to  ijive 
security  and  take  the  official  oath  is.  nevertheless,  a  de  facto  officer.  Greenlcaf 
r.  Low,  4  Denio,  168. 

To  constitute  a  person  an  officer  de  facto,  a  more  claim  to  be  such  officer  and 
exercising  the  duties  of  the  office  are  not  suHicient.  Rochester  ct  Genosee 
Valley  Railroad  v.  Clarke  National  Bank.  60  Barb.,  284.  lie  is  one  who  exe"- 
cises  the  duties  of  an  office  under  color  of  right,  by  virtue  of  an  appointment 
or  election  to  such  office.  Id.  There  must  Ix*  at  least  a  presumption  that  he 
it  rightfully  in  office.    Id. 

One  who  receives  an  appointment  to  office  from  a  proper  authority  is  an 
officer  defaeto,  though  his  appointment  is  informal.  Hamlin  t.  Dingman,  5^ 
liana.,  M. 
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In  Older  that  there  may  be  an  officer  de  facto,  there  must  actually  exist  tbo 
office  into  which  lie  can  intrude.  People  ex  rel.  Sinkler  t>.  Terry,  42  Hun, 
273;  5  8t.  Utp.,  120;  revd,  108  N.  Y.  1;  12  St.  Rep.,  773. 

The  facts  in  People  ex  rel.  iSiuklcr  r.  Terry,  108  N.  Y..  1;  12  St.  Rep.,  773, 
Avcre  held  to  sufficiently  establish  that  the  |x;rsou  acting  as  a  magistratewas  an 
officer  de  facto. 

Acts  of  such  officers. — The  geneial  rule  with  respect  to  de  facto  officers  ia 
that  the  office  is  so  lar  void  as  to  prevent  the  officer  from  asserting  it  to  his 
own  advantage  at  the  expense  or  to  the  iojury  of  another,  but  is  valid  so  far 
as  to  protect  third  ])arties  from  injury.  Adams  v.  Tator,  6  St.  Rep.,  359;  42 
Hun,  384;  People  ex  rel.  Hopson  r.  Hoj)son,  1  Denio,  574;  Weeks  t>.  Ellis,  2 
Barb.  320;  Matter  of  Kendall.  85  N.  Y.,  802.  In  other  words,  the  office  is 
void  as  to  himself,  but  valid  as  to  strangers.     Id. 

An  officer  de  facto  cannot  sue  as  such,  but  to  maintain  an  action  he  must 
also  be  an  officer  dejure.  Horlon  t.  Parsons,  37  Hun,  42;  aff*g  Hortonu.  Car- 
riuL^ton,  1  How.  h.  S.,  124;  People  v.  Nostrand,  46  N.  Y.,  875. 

Village  trustees  de  facto  are  capable  of  levying  an  assessment.  Dowa  v. 
Irvington,  13  Abb.  N.  C,  102. 

The  validity  of  contracts,  made  by  a  de  facto  trustee  of  a  school  district,  can- 
not be  disputed  by  his  successor  in  office  on  the  ground  that  his  predecessor 
was  disqunlitted.     Morrison  t?.  Sayre,  40  Hun,  465. 

The  acts  of  a  mere  officer  de  facto,  though  his  office  affords  no  protection  to 
hiuiself,  are  valid  as  to  the  public  and  third  persons.  Hamlin  v.  Dingman,  5 
Lans.,  61. 

In  proceedings  by  mandamus  to  compKjl  a  highway  commissioner  to  lay  out 
^  road,  the  fact  that  the  original  defendant  was  not  a  commissioner  dejure,  but 
only  de  facto,  will  not  defeat  the  proceeding,  where  there  is  no  question  as  to 
the  title  of  the  substituted  detendant.  People  ex  rel.  Wells  v.  Brown,  47  Hun, 
459;  14  St.  Rep..  457. 

Strict  proof. — Where  a  criminal  endeavors  to  escape  punishment  on  the 
allegation  that  the  prson  acting  as  a  magistrate  was  not  elected  because  of 
-jome  alleged  technical  defect  in  the  ballots  though  he  received  a  majority  of 
all  the  votes,  he  should  be  held  to  strict  proof  of  all  the  material  facts.  People 
ex  rel.  Sinkler  v.  Terry,  108  N.  Y.,  1;  12  St.  Uep.,  773. 

See  further  Merritt  t.  Village  of  Portchester,  71  N.  Y.,  809;  Matter  of  Ken- 
dall. 85  id.,  302. 

§  44.  Giying  or  offering  bribes.— A  person  who  gives  or 

offers  a  bribe  to  any  executive  officer  of  this  state  with  intent  to 
influence  him  in  respect  to  any  act,  decision,  vote,  opinion,  or 
other  proceeding  as  such  officer,  is  punishable  by  imprisonment 
in  a  state  ))rison  not  exceeding  ten  years,  or  by  a  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both. 

This  section  relates  to  the  bribery  of  an  executive  officer.  People  v.  Sharp, 
12  St.  Rep  ,  217;  107  N.  Y.,  439;  5  N.  Y.  Cr.,  572. 

§  45.  Asking  or  receiying  bribes. — An  executive  officer,  or 
person  elected  or  appointed  to  an  executive  office,  who  asks,  re- 
ceives or  agrees  to  receive  any  bribe,  upon  an  agreement  or  under- 
standing that  his  vote,  opinion  or  action  upon  any  matter  then 
pending  or  which  may  by  law  be  brought  before  him  in  his  offi- 
cial cai)acity,  shall  be  influenced  thereby,  is  punishable  by  impris- 
onment in  a  state  prison  not  exceeding  ten  years,  or  by  a  fine  not 
exceeding  ?i\ii^  thousand  dollars,  or  by  both  ;  and,  in  addition 
thereto,  forfeits  his  oilice  and  is  forever  disqualified  from  holding 
nnv  public  ofiice  umler  this  state. 
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See  notes  nnder  section  42,  ante. 

People  V.  Meakim,  133  N.  Y.,  2121;  U  St.  Rep.,  7S1;  8N.  T.,  Cr.,  410;  afTg 
€1  Hun,  327;  40  St.  Rep.,  686. 

§  46.  Attempting  to  preyent  officers  from  performing 

duty. — ^A  person  who  attempts,  bj  means  of  any  threat  or  vio- 
lence, to  deter  or  prevent  an  executive  officer  from  performing 
any  duty  imposed  upon  such  officer  by  law,  is  guilty  of  a  mis* 
demeanor. 

See  sections  61,  62.  63  and  127  past. 

The  reference  to  this  section  in  People  «.  Palmer,  5  N.  T.  Cr.,  110,  shonld 
be  to  section  36,  ante. 

The  crime  of  intimidating  an  officer  involves  the  question  of  intent.  Smith 
«.  Botens,  36  St.  Rep.,  55;  18  N.  Y.  Supp.,  223.  The  word  <*  intent"  is  clearly 
implied  in  this  section.    Id. 

See  People  c.  HaU.  31  Hun,  404;  2  N.  Y.  Cr.,  134. 

§  47.  Besisting  officers. — A  person  who  knowingly  resists 
by  the  use  of  force  or  violence,  any  executive  officer,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  misdemeanor. 

See  section  124,  post, 

§  48.  Taking,  etc.^  unlawful  fees  or  reward  for  per- 
forming or  omitting  official  acts^  etc.,  felony.  Punish- 
ment.— A  public  officer,  or  a  deputy,  clerk,  assistant  or  other 
subordinate  of  a  public  officer,  or  any  person  appointed  or  em- 
ployed by  or  in  the  office  of  a  public  officer,  who  shall  in  any 
manner  act  for  or  in  behalf  of  any  such  officer,  who  asks  or  re- 
ceives, or  consents  or  agrees  to  receive,  any  emolument,  gratuity 
or  reward,  or  any  promise  of  emolument,  gratuity  or  reward,  or 
any  money,  property  or  thing  of  value  or  of  personal  advantage, 
except  such  as  may  be  authorized  by  law  for  doing  or  omitting  to 
do  any  official  act,  or  for  performing  or  omitting  to  perform,  or 
for  having  performed  or  omitted  to  perform  any  act  whatsoever 
directly  or  indirectly  related  to  any  matter  in  respect  to  which  any 
duty  or  discretion  is  by  or  in  pursuance  of  law  imposed  upon  or 
vested  in  him,  or  may  be  exercised  by  him  by  virtue  of  his  office, 
or  appointment  or  employment,  or  his  actual  relation  to  the  mat- 
ter, shall  be  guilty  of  a  felony,  punishable  by  imprisonment  for 
not  more  than  ten  years,  or  by  a  fine  of  not  more  than  four  thou- 
sand dollars,  or  both. 

Am'd  by  chap.  386  of  1890. 

This  amendment  substituted  the  present,  for  the  original,  section,  upon  the 
flame  subject. 

See  section  Wt,po$t:  section  1122  of  Code  of  Civil  Procedure. 

A  constable,  who  takes  fees  beyond  the  amount  allowed  by  law,  is  indictable 
as  for  a  misdemeanor.    Parker  v.  Newland,  1  Hill,  87. 

§  48a.  Comptroller  not  to  be  interested  in  tax  sales. — 

The  comptroller,  or  any  person  employed  in  his  office,  who  shall 
be  directly  or  indirectly  mterested  in  any  tax  sale  made  by  such 
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comptroller,  or  in  the  title  acquired  by  such  sale,  or  in  any  money 
paid  or  to  be  paid  for  the  redemption  of  any  lands  sold  lor  taxes 
or  on  the  cancellation  of  any  tax  sale ;  or  any  person  who  shall 
pay  or  give  to  the  state  comptroller,  or  to  any  employe  in  hia 
office,  any  compensation,  reward  or  promise  thereof  for  any  ser- 
vice or  services  performed  or  to  be  performed  in  regard  to  such 
sale,  redemption,  cancellation  or  such  tax  title,  is  guilty  of  a  mis- 
demeanor. A  sale  in  violation  of  this  section  is  void. 
This  section  was  added  by  chap.  672  of  1893. 

§  48b.  Prison  officers  not  to  be  interested  in  prison  con- 
tracts.— A  superintendent  of  state  prisons,  or  agent,  warden  or 
other  officer,  keeper  or  guard,  employed  at  either  of  the  prisons, 
who 

1.  Shall  be  directly  or  indirectly  interested  in  any  contract^ 
purchase  or  sale,  for,  by,  or  on  account  of  such  prison ;  or 

2.  Accepts  a  present  from  a  contractor  or  contractor's  agent, 
directly  or  indirectly,  or  employs  the  labor  of  a  convict  or  another 

Eerson  employed  in  such  prison  on  any  work  for  the  private 
enefit  of  such  superintendent,  officer,  keeper  or  guard,  is  guilty 
of  a  misdemeanor,  except  that  the  agent  and  warden  shall  be  en- 
titled to  employ  prisoners  for  necessary  household  service. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  Oc- 
tober 1.  1893. 

§  48c.  Appraiser  taking  fee  or  reward. — An  appraiser 
appointed  by  virtue  of  the  taxable  transfers  law,  who  takes  any 
fee  or  reward  from  an  executor,  administrator,  trustee,  legatee^ 
next  of  kin,  or  heir  of  any  decedent,  or  from  any  other  person 
liable  to  pay  such  tax,  or  any  portion  thereof,  is  guilty  of  a  mis- 
demeanor. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  October 
1,  1893. 

§  49.  Taking  reward  for  omitting  or  delaying  official 
acts. — An  executive  officer  who  asks  or  receives  any  emolu- 
ment, gratuity  or  reward,  or  any  promise  of  any  emolument^ 
gratuity  or  reward,  for  omitting  or  deferring  the  performance 
of  any  official  duty,  is  guilty  of  a  misdemeanor. 

§  50.  Taking  fees  for  services  not  rendered  — An  execu- 
tive officer  who  asks  or  receives  any  fee  or  compensation  for  any 
official  service  which  has  not  been  actually  rendered,  except  in 
cases  of  charges  for  prospective  costs,  or  of  fees  demandable  in 
advance  in  the  cases  allowed  by  law,  is  guilty  of  a  misdemeanor. 

See  section  48,  ante, 

§  51.  Taking  unlawful  reward  as  fee  in  extradition 
eases. — An  officer  of  this  state  who  asks  or  receives  any  fee  or 
compensation  of  any  kind  for  any  service  rendered  or  expense  in- 
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i^arred  in  procuring  from  the  governor  of  this  state  a  demaud 
apon  the  executive  authority  of  a  state  or  territory  of  the  United 
Stilted,  or  of  a  foreign  government,  for  the  surrender  of  a  fugitive 
from  justice ;  or  for  any  service  rendered  or  expense  incurred 
ia  procuring  tlie  surrender  of  such  fugitive,  or  of  conveying  him 
to  this  state  or  for  detaining  him  therein,  except  upon  an  employ- 
ment by  the  governor  of  this  state,  is  guilty  of  a  misdemeanor. 

Amende  i  by  chap.  384  of  1882. 

This  amendment  was  made  before  the  Code  took  effect. 

See  sections  836  and  837  of  Code  of  Criminal  Procedure. 

The  case  jf  People  ex  rel.  Gardenier  v.  Board  of  Supervisors,  17  St.  Hep., 
^7;  2  N.  Y.  Supp..  351,  was  reversed  in  56  Hun,  20;  29  bt  liep..  457;  8  N.  Y. 
Supp.,  752. 

Object. — The  purpose  of  this  section,  evidently,  was  to  prevent  abuses  by 
officers  of  the  state  in  seeking  requisitions  from  the  governor  and  in  extradi- 
lion  proceedings  instituted  by  it.  People  ex  rel.  Gardenier  v.  Board,  etCi, 
131  X.  Y.,  1;  45  St.  Rep.,  316;  afTg  56  Hun,  20;  29  St.  Rep.,  457;  8  N.  Y. 
Supp. .  752. 

A  district  attorney  is  forbidden  from  taking  compensation  for  any  thing  done 
in  procuring  from  tne  governor  a  demand  for  the  return  of  a  fugitive.  People 
ex  rel.  Gardenier.  v.  Board,  etc.,  56  Hun.  20;  29  St.  Rep., "457;  8  N.  Y. 
Supp.,  752;  rev'g2  id.,  353;  17  St.  Rep..  987,  and  aff'd  in  134  N.  Y.,  1;  45  St. 
Rep.,  317. 

Applicatton. — This  se  ;tion,  so  far  as  it  relates  to  procuring  from  the  gov- 
ernor a  demand  upon  other  executive  authority  for  the  surrender  of  fugitives 
from  justice,  has  reference  legitimately  to  interstate  extradition  only.  People 
ex  rel.  Gardenier  v.  Board,  etc.,  134  N.  Y.,  1;  45  St.  liep.,  316;  aff'g  66  Hun, 
20;  29  St.  Rep.,  457;  8  N.  Y.  Supp.,  752. 

By  the  repeal  of  sections  836  and  837  of  the  Code  of  Criminal  Procedure,  and 
the  substitution  of  the  provisions  of  this  section,  the  inhibition,  in  respect  to 
incurring  expense  seems  still  to  be  confined  to  cases  in  which  the  demand  for 
the  surrender  of  the  fugitive  may  be  and  is  made  by  the  governor,  and  to  ex- 
pea.ses  incurred  in  the  proceeding  in  that  manner  instituted     Id. 

§  S9.  Offering  reward  for  appointments^  etc.— A  person 

wbo  gives  or  offers  to  give,  any  gratuity  or  reward,  in  considera- 
tion that  himself  or  any  other  person  shall  be  appointed  to  a  pub- 
lic office,or  to  a  clerkship,  deputation,  or  other  subordinate  position, 
in  such  an  office,  or  shall  be  permitted  to  exercise,  perform  or  dis- 
charge any  prerogatives  or  duties,  or  to  receive  any  emoluments, 
of  such  an  office,  is  guilty  of  a  misdemeanor. 

Depatj  sheriff. — An  agreement  by  a  deputy  sheriff  to  allow  to  his  princi- 
pal a  sum  in  gross  not  payable  out  of  the  profits  of  the  office,  and  which  may, 
therefore,  exceed  such  profits,  is  a  violation  of  the  statute.  Tappan  v.  Brown, 
9  Wend.,  175;  Becker  v.  Ten  Eyck,  6  Paige,  68. 

When  the  sheriff,  on  appointing  a  deputy,  takes  an  agreement  for  the  pay- 
ment of  a  gross  sum,  which  is  not  to  come  out  of  the  profits  of  the  office,  the 
contract  is  void.  Mott  r  Robbins,  1  Hill.  21;  Beckt  r  v.  Ton  Eyck,  6  Paige, 
68.  But  where  he  reserves  a  part  of  the  fees  of  the  office,  or  a  sum  certain, 
which  is  to  come  out  of  the  profits,  the  contract  is  valid.     Id. 

But  where  a  deputy,  who  is  by  law  entitled  to  certain  fees  by  virtue  of  his 
office,  agrees  to  give  a  portion  of  such  fees  to  the  principal,  ir.  is  a  purchase  of 
the  office.  Becier  v.  Ten  Eyck,  6  Paige,  68  ;  Tappan  r.  Brown,  9  Wend., 
175- 

Rlral  candidates. — Where  two  persons,  who  have  applied  for  appoint- 
ment for  the  same  office,  agree  that,  in  consideration  of  the  withdrawal  and 
aid  hy  one  in  procuring  the  appointment  of  the  other,  the  fees  and  emoluments 
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of  tlie  office  shall  be  divided  between  them,  such  contract  is  illegal  and  void. 
Gray  o.  Hook,  4  N.  Y.,  449.  All  agreements  by  which  one  persuu  engages  to 
pay  another  for  his  aid  or  influence  in  procuring  an  appointment  to  office,  are, 
it  iteems,  void.    Id. 

An  agieement  made  between  rival  candidates  for  the  same  office,  whercbv 
one  was  to  withdraw  and  run  for  another  office,  and  llie  other  was  to  pay  iJi 
his  pjist  and  luture  expenses,  is  illegal  and  void.  Robinson  v.  Kalbfleisch.  Q 
T.  <fc  C.  212.  A  subsequent  direction  by  the  latter  to  expend  money  in  fur- 
theiance  of  such  candidacy,  and  a  promise  to  pay  therefor,  are  also  void.     Id. 

§  53.  Corrupt  bargain  for  appointments^  etc.— A  person 
wlio  asks  or  receives,  or  agrees  to  receive,  any  gratuity  or  reward, 
or  any  promise  thereof,  for  appointing  another  person,  or  procur- 
ing for  another  person  an  appointment,  to  a  public  office  or  to  a 
clerkship,  deputation,  or  other  subordinate  position  in  such  an 
office,  is  guilty  of  a  misdemeanor.  If  the  person  so  offending  is 
a  public  officer,  a  conviction  also  forfeits  liis  office. 

See  notes  imder  preceding  section. 
See  noies  under  section  42,  ante 

See  People  v.  Meakim,  133  N.  Y.,  221;  44  St.  Rep..  752;  8  N.  Y.  Cr.,  420: 
aflf'g  61  Hun,  327;  40  St.  Rep..  688;  15  N.  Y.  Supp.,  918. 

§  54.  Selling  right  to  ofiBcial  powers. — A  public  officer 
wbo,,for  any  reward,  consideration  or  gratuity,  paid  or  agreed  to 
be  paid,  directly  or  indirectly,  grants  to  another  the  right  or  au- 
thority to  discharge  any  functions  of  his  office,  or  permits  another 
to  make  appointments  or  perform  any  of  its  duties,  is  guilty  of  a 
misdemeanor,  and  a  conviction  for  the  same  forfeits  his  office  and 
disqualifies  him  forever  from  holding  any  office  whatever  under 
this  state. 

See  notes  under  sections  42  and  52,  afite. 

See  People  v.  Meakim,  188  N.  Y..  221;  44  St.  Rep.,  752;  8  N.  Y.  Cr.,  420; 
ftff'g  61  Hun,  827;  40  St.  Rep.,  688;  15  N.  Y.  Supp.,  918. 

§  S5.  Sach  appointment  avoided  by  conviction. — A  grant, 

appointment,  or  deputation,  made  contrary  to  the  provisions  of 
either  of  the  last  two  sections,  is  avoided  and  annulled  by  a  con- 
viction for  the  violation  of  either  of  those  sections,  in  respect  to 
such  grant,  appointment,  or  deputation ;  but  any  official  act  done 
before  conviction,  is  unaffected  by  the  conviction. 

§  56.  Intrusion  into  public  ofllce. — A  person  who  willfully 
intrudes  himself  into  a  public  office,  to  whicli  he  has  not  been 
duly  elected  or  appointed,  or  who,  having  been  an  executive  or 
administrative  officer,  willfully  exercises  any  of  the  functions  of 
his  office,  after  his  right  to  do  so  has  ceased,  is  guilty  of  a  misde- 
meanor. 

See  section  1498  of  Code  of  Civil  Procedure. 

The  reference  to  section  56  in  People  tv  Maschkc,  2  N.  Y.  Or.,  806,  fiote, 
abould  be  to  s&nie  section  of  Code  of  Criminal  Procedure. 

§  57.  Officer  refusing  to  surrender  to  suecessor. — A  per- 
son who,   having  been  an  executive  or   administnitive  officer^ 
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"WTongf ally  refuses  to  surrender  the  oflBcial  seal,  or  any  books  or 
papers  appertaining  to  his  office,  upon  the  demand  of  his  lawful 
successor,  is  guiltj  of  a  misdemeanor. 

ReTised  Statutes. —The  Revised  Statutes  applied  <Hily  to  those  cases  where 
there  was  no  dispute  as  to  the  title  grounded  upon  any  reasonable  foundation. 
People  ex  rel.  Smith  t>.  Barrett,  29  St.  Rep..  159;  8  N.  Y.  Supp.,  tt77.  lU 
operation  could  not  be  defeated  by  a  party  alleging  that  there  was  a  dispute, 
aod  even  fortifying  his  claim  by  the  opinion  of  counsel.     Id. 

Where  a  person,  after  the  legal  appointment  of  his  successor,  refused  to  de- 
liver up  the  official  books  and  papers,  a  proper  case,  under  the  Revised  Statutes, 
was  made  out  for  the  issuing  of  a  warmnt.     Matter  of  Whiting,  2  Barb.,  518. 

The  delivery  of  official  books  and  papers  should  not  be  compelled,  unless 
the  applicant's  tide  to  the  office  is  clear  and  free  from  reasonable  doubt. 
People  f?.  Stevens,  5  Hill,  616. 

§  «58.  Admlnistratire  officers. — The  various  provisions  of 
this  chapter  whu;h  relate  to  executive  officers  apply  to  admini- 
strative officers,  in  the  same  manner  as  if  admmistrative  and 
executive  officers  were  both  mentioned. 


TITLE  VII. 

OF  CRIMBS  AGAINST  TOE  LEGISLATIVE  POWER. 

SscnoM  59.  Preventing  the  meeting  or  organization  of  either  branch  of  the 

legislature. 

60.  Disturbing  the  legislature  while  in  session. 

61.  Compelling  aijoiirnment. 

62.  Intimidating  a  member  of  the  legislature. 

63.  Compelling  either  house  to  perform  or  omit  any  official  act. 

64.  Altering  draft  of  bill. 

65.  Alterinsc  engrossed  copy. 

66.  Briberj^  of  members  of' legislature. 

67.  Receiving  bribes  by  members  of  legislature. 

68.  Witnesses  refusing  to  attend  before  the  legislature  or  legislative 

committees. 

69.  Refusing  to  testify. 

70.  Members  of  the  legislature  liable  to  forfeiture  of  office. 

This  title  relates  to  crimes  against  the  legislative  power  of  the  state,  and  con- 
tains provisions  for  the  punishment  of  bril^ry  of  members  of  the  legislature. 
People  V.  Jaehne,  3  St.  Rep.,  11;  108  N.  Y.,  190;  4  N.  Y.  Cr.,  478. 

§  S9,    Preventing  meeting  or  organization  of  eitlier 
branch  of  the  legislature. — A  pei-son  who  willfully  and  by 

force  or  fraud  prevents  the  legislature  of  this  state,  or  either  of  the 
houses  composing  it,  or  any  of  the  members  thereof,  from  meeting 
or  organizing,  is  punishable  by  imprisonment  in  a  state  prison  not 
less  than  five  years  nor  more  than  ten  years,  or  by  a  fine  of  not 
less  than  five  hundred  dollars  nor  more  than  two  thousand  dol- 
Jars,  or  by  both. 

§  HO.  Disturbing  legislature  while  in  session.— A  person 
who  willfully  disturbs  the  legislature  of  this  state,  or  either  of  the 
houses  composing  it,  while  in  session,  or  wlio  commits  any  dis- 
orderly conuuct  m  the  immediate  view  and  presence  of  either 


S8  Penal  Code 

house  of  the  legislature,  tending  to  interrupt  its  proceedinga  or 
impair  the  respect  due  to  its  authority,  is  guilty  of  a  misdemeanor. 

§61.  Compelling  adjournment. — A  person  who  willfully 
and  by  force  or  fraud  compels  or  attempts  to  compel  the  legisla- 
ture of  this  state,  or  eitlier  of  the  houses  composing  it,  to  adjourn 
or  disperse,  is  punishable  by  imprisonment  in  a  state  prison  not 
less  than  five  nor  more  than  ten  years,  or  by  a  fine  of  not  less 
than  five  hundred  dollai-s,  nor  more  than  two  thousand  dollars,  or 
by  both. 

§  63.  Intimidating  a  member  of  the  legislature. — A  per- 
son who  willfully,  by  intimidation  or  otherwise,  prevents  any 
member  of  the  legislature  of  this  state,  from  attending  any  session 
of  the  house  of  which  he  is  a  member,  or  of  any  committee 
thereof,  or  from  giving  his  vote  upon  any  question  which  may 
come  before  such  house,  or  from  performing  any  other  official  act, 
is  guilty  of  a  misdemeanor. 

§  63.  Compelling  either  house  to  perform  or  omit  any 

olncial  act. — A  person  who  willfully  compels  or  attempts  to 
compel  either  of  the  houses  composing  the  legislature  of  this 
state  to  pass,  amend,  or  reject  any  bill,  or  resolution,  or  to  grant 
or  refuse  any  petition,  or  to  perform  or  omit  to  perform  any  other 
official  act,  is  punishable  by  imprisonment  in  a  state  prison  not 
less  than  five  nor  more  than  ten  years,  or  by  a  fine  of  not  less 
than  five  hundred  doUai's  nor  more  than  two  thousand  dollars,  or 
by  both. 

§64.  Altering  draft  of  bill. — A  person  who  fraudulently 
alters  the  draft  of  any  bill  or  resolution  which  has  been  presented 
to  eitlier  of  the  houses  composing  the  legislature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted  by 
either  house,  or  certified  by  the  presiding  officer  of  either  house, 
in  language  different  from  that  intended  by  such  house,  is  guilty 
of  felony. 

§  65.  Altering  engrossed  copy. — A  person  who  fraudu- 
lently alters  the  engrossed  copy  or  enrollment  of  any  bill  which 
has  been  passed  by  the  legislature  of  this  state,  with  intent  to  pro- 
cure it  to  be  approved  by  the  governor  or  certified  by  the  secre- 
tary of  state,  or  printed  or  published  by  the  printer  of  the  statutes 
in  language  different  from  that  in  which  it  was  passed  by  the 
legislature,  is  guilty  of  a  felony. 

§  66.  Bribery  of  members  of  the  legislature.— A  person 
who  gives  or  offers,  or  causes  to  be  given  or  offered,  a  bribe,  or 
any  money,  property,  or  value  of  any  kind,  or  any  promise  or 
agreement  then^for,  to  a  member  of  the  legislature,  or  attempts, 
directly  or  indirectly,  by  menace,  deceit,   suppression  of  truth,  or 
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other  corrupt  means,  to  influence  a  member  to  give  or  withhold 
\\\s  vote,  or  to  absent  himself  from  the  house  of  which  he  is  a 
member,  or  from  any  committee  thereof,  is  punishable  by  im- 
prisonment for  not  moi-e  than  ten  years,  or  by  a  fine  of  not  more 
than  five  thousand  dollars,  or  both. 

See  sectioDs  1,  2  and  3.  Art.  15  of  State  ConstitutioD. 
Tliis  section  relates  to  the  bribery  of  members  of  tlie  legislature.    People  v. 
fiharp,  107  N.  Y.,  439;  6  N.  Y.  Cr.,  572;  12  St.  Rep..  217. 

§  67.  Beceiying  bribes  by  members  of  legislature.— A 

member  of  either  of  the  houses  composing  the  legislature  of  this 
«iaie,  who  asks,  receives,  or  agrees  to  receive  any  bribe  upon  any 
understanding  that  his  official  vote,  opinion,  judgment  or  action 
«hall  be  influenced  thereby,  or  shall   be  given  in  any  particular 
manner  or  upon  any  particular  side  of  any  question  or  matter 
upon  which  he  may  be  required   to  act  in  his  official  capacity,  or 
•  who  gives  or  offers  or  promises  to  give  any  official  vote  in  con- 
sideration that  another  member  of  the  legislature  shall  give  any 
such  vote,  either  upon  the  same  or  another  question,  is  punishable 
by  imprisonment  in  a  state  prison  not  exceeding  ten  years,  or  by 
fine  not  exceeding  five  thousand  dollars,  or  both. 

See  sections  1,  2  aod  8,  Art.  15  of  State  Constitution. 

§68.  Witnesses  refusing  to  attend  before  the  legislature 
or  legislative  committees. — A  person  who,  being  duly  sum- 
moned to  attend  as  a  witness  before  either  house  of  the  legislature, 
or  any  committee  thereof,  authorized  to  summon  witnesses,  refuses 
orneglects  without  lawful  excuse  to  attend  pursuant  to  such  sum- 
mons, is  guilty  of  a  misdemeanor. 

Thecaac  of  People  v.  Sharp,  46  Hun,  491;  10  St.  Rep.,  522,  waa  reversed  in 
lWx\.  Y..427;  12  St.  Rep.,  217. 

This  section  is  a  re-enactment  of  the  common  law.  People  «.  Sharp,  9  St. 
Rep..  162. 

This  and  the  following  section  does  not  exclude  the  operation  of  section  79, 
Vo^'   People  9.  Sharp,  107  N   Y..  489;  5  N.  Y.  Cr.,  569;  12  St.  Rep.,  217. 

To  refuse  to  attend  before  a  legislative  committee  renders  the  witness  guilty 
ou misdemeanor.    People  v.  Sharp,  107  N.  Y.,  439;  5  N.  Y.  Cr.,  580;  12  St. 

§••.  Refusing  to  testify,— A  person  who  bein^  present 
oefore  either  house  of  the  legislature  or  any  committee  thereof 
authorized  to  summon  witnesses,  willfully  refuses  to  be  sworn  or 
affirmed,  or  to  answer  any  material  and  projier  question,  or  to 
V^mce  upon  reasonable  notice,  any  material  and  proper  books, 
papers  or  documents  in  his  possession  or  under  his  control,  is  guilty 
^^  a  misdemeanor. 

The  case  of  People  v.  Sharp,  5  N.  Y.  Cr.,  465;  45  Hun.  491;  10  St.  Rep., 
^was  reversed  in  107  N.  Y.,  439;  5  N.  Y.  Cr..  569;  12  St.  Rop..  207. 

Th- rase  of  Matter  of  McDonald,  2  N.  Y.  Cr.,  82.  wax  reversed  in  People  ex 
J^l  McDonald  c.  Keeler,  2N  Y.  Cr.,  141.  which  was  itself  reversed,  on  appeai 
»the court  of  appeals,  in  99  N.  Y.,  474;  3  N.  Y.  Cr.,  348. 


40  Penal  Code 

Re  enaetment.^This  section  re  enacts  the  common  law.  People  «.  Sharp,. 
9  St.  Rep.,  162. 

Contempt. — The  Penal  Code  has  not  taken  from  the  legislature  all  power  to 
punish  for  contempt.  Matter  of  McDonald,  32  Hun,  589,  note;  2  N.  Y.  Cr.,  82. 
This  case,  under  the  name  of  People  ex  rel.  McDonald  v.  Eeeler,  was  reversed  id 
82  Hun,  563.  The  court  of  appeals  reversed  the  genertd  term  decision  and 
affirmed  the  order  of  the  court  of  oyer  and  terminer,  except  in  so  far  as  it 
remanded  the  relati^r  to  the  custodjp*  of  the  sheriff. 

A  refusal  to  testify  before  a  legislative  committee  renders  a  witness  guilty 
of  a  misdemeanor.  People  v.  Sharp,  107  N.  Y.,  439;  5  N.  Y.  Cr.,  580;  12  St. 
Rep.,  217;  rev'g,  10  St.  Rep..  522. 

The  provisions  of  the  Revised  Statutes  relative  to  contumacious  witnesses 
were  not  superseded  nor  abrogated  by  the  Penal  Code.  People  ex  rel.  McDon- 
ald V.  Keeler,  99  N.  Y.,  474;  3  N.  Y.  Cr.,  353. 

Where  the  testimony  of  the  witness  is  sought  to  be  taken  in  a  proper 
case,  and  if  the  inquiry  docs  not  relate  to  pnviloe^ed  matter,  and  is  called 
for  by  a  proper  subpoena  ditces  tecum,  he  is  bound  to  answer,  and  the  leg- 
islative committee,  before  which  he  is  summoned,  may  enforce  obedience  to 
Its  order  by  proceedings  for  contempt.  People  ex  rel.  Sabold  v.  Webb,  23  St. 
Bep.,  824;  5  N.  Y.  Supp.,  855. 

§  70.  Members  of  the  legislature  to  forfeit  oflBce.— The 

conviction  of  a  member  of  the  l^islature  of  either  of  the  crimes 
defined  in  this  chapter,  involves  as  a  consequence  in  addition  to 
the  punishment  prescribed  by  this  Code,  a  forfeiture  of  his  office ; 
and  disqualifies  liim  from  ever  afterwards  holding  any  office 
under  this  state. 

TITLE  VIII. 

OF  CRIBfBS  AGAINST  PUBLIC  JUBTICS. 

Chapter       I.  Bribery  and  corruption. 

II.  Rescues. 

III.  Escapes  and  aiding  therein. 

IV.  Forging,  stealing,  mutilating  and  falsifying  Judicial  and  public 

reco^s  and  documents. 
V.  Perjury  and  subornation  of  perjury. 
VI.  Falsifying  evidence. 
VII.  Other  offenses  against  public  justice. 
VIU.  Conspiracy. 

CHAPTER  L 

Bribery  and  Corruption, 

Section  71 .  Bribery  of  a  judicial  ofBcer. 
72.  Officer  accepting  bribe. 
78.  Juror,  etc.,  promising  verdict. 

74.  Juror,  etc.,  accepting  bribes. 

75.  Embracery. 

76.  Misconduct  of  officers  at  drawing  of  Jurors. 

77.  Misconduct  of  officer  having  charge  of  juried. 

78.  Certain  punishments. 

79.  Offender  a  competent  witness,  etc 

80.  Bril)ery  of  witnesses. 

81.  Definition  of  "jurors." 

§  Tl,  Bribery  of  a  Judicial  officer. — ^A  person  who  gives 
or  offers,  or  causes  to  be  given  or  offered,  a  bribe,  or  any  money, 
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property,  or  value  of  any  kind,  or  any  promise  or  agreement 
therefor,  to  a  judicial  officer,  juror,  referee,  arbitrator,  appraiser, 
or  assessor,  or  other  person  authorized  b^  law  to  hear  or  deter- 
mine any  question,  matter,  cause,  proceeding,  or  controversy,  with 
intent  to  influence  his  action,  vote,  opinion,  or  decision  thereupon, 
is  punishable  by  imprisonment  for  not  more  than  ten  years,  or  by 
a  fine  of  not  more  than  five  thousand  dollars,  or  both. 

Object— This  section  relates  to  the  bribery  of  a  judicial  oflacer.  People  v^ 
Sharp.  12  St.  Rep.,  217;  107  N.  Y..  489;  5  N.  Y.  Cr.,  672. 

This  section  prescribes  the  offense  of  giving  or  offering  a  bribe  to  a  judicial 
officer  and  certain  other  persons  enumerated,  connected  either  with  the  admini* 
atratioQ  of  justice,  or  who  exercises  quasi  judicial  functions.  People  t'^ 
Jachne,  3  St.  Rep.,  11;  103  N.  Y.,  190;  4  N.  Y.  Cr..  478. 

§  79,  OflBeor  accepting  bribe. — A  judicial  officer,  a  person 
who  executes  any  of  the  functions  of  a  public  office  not  desig- 
nated in  Titles  VI  and  VII  of  this  Code,  or  a  person  employed 
by  or  acting  for  the  state,  or  for  any  public  officer  in  the  business 
of  the  state,  who  asks,  receives,  or  agrees  to  receive  a  bribe,  or 
any  money,  property,  or  value  of  any  kind,  or  any  promise  or 
agreement  therefor,  upon  any  agreement  or  understanding  that 
his  vote,  opinion,  judgment,  action,  decision,  or  other  official  pro- 
ceeding, shall  be  influenced  thereby,  or  that  he  will  do  or  omit 
any  act  or  proceeding,  or  in  any  way  neglect  or  violate  any 
official  duty,  is  punishable  by  imprisonment  for  not  more  than 
ten  years,  or  by  fine  of  not  more  than  five  thousand  dollars,  or 
both.  A  conviction  also  forfeits  any  office  held  by  the  offender, 
and  forever  disqualifies  him  from  holding  any  public  office  under 
the  state. 

See  notes  under  section  42,  ante. 

^Pplication.^This  section  relates  to  the  accepting  of  a  bribe  by  a  judicial 
officer.    People  v.  Sharp.  107  KY.,  439;  5  N.  Y.  Cr.,  572;  12  St.  Rep..  217. 

This  section  supersedes  section  58  of  the  Consolidation  Act.  Jaehiie  v, 
People,  6  N.  Y.  Cr.,  240;  3  St.  Rep..  11;  People  v.  O'Neil.  109  N.  Y.,  262;  6 
N.7.Cr,51;  14  St.  Rep..  829. 

Section  58  of  the  Consolidation  Act  is  superseded  by  this  section.  People  v. 
J*ehne,  8  St.  Rep.,  11;  108  N.  Y.,  188;  4  N.  Y.  Cr.,  478. 

This  section  repealed  section  100  of  the  New  York  City  Charter  of  1873. 
People  V.  O'Neil,  109  N.  Y..  261;  6  N.  Y.  Cr.,  51;  14  St.  Rep.,  829. 

.The  section  applies  in  general  to  the  offense  of  bribery  committed  by  muni- 
apal officers.    People  v.  Jaehne,  103  N.   Y.,  192;  4  N.  Y.  Cr.,  526;  8  St. 

The  specification  of  judicial  officers  in  this  section  is  followed  by  words  of 
ihe  most  comprehensive  meaning,  intended  apparently  to  include,  in  this  final 
pwvision  all  public  officers  within  this  state,  of  whatever  character  or  grade, 
not  included  within  the  previous  titles.     Id. 

thP^^  crime  of  bribery  committed  by  a  member  of  the  common  council  of 
^i^^J  of  New  York,  is  defined  and  made  punishable  by  this  section.     Id. 

This  section  Is  not  retrospective  in  its  terms,  and  is  to  be  construed  as  i)ros- 
gcUveonly.    People  v.  O^NeU,  109  N.  Y.,  261;  6  N.  Y.  Cr.,  51;  14  St.  Rep., 


vT^wction  is  prospective  merely,  and  can  operate  only  upon  the  crime  of 
yojiy  committed  after  the  Penal  Code  took  effect.  Jaehne  v.  People,  6  N. 
^' Cr.,  240;  8  St.  Rep. » 11. 


42  Penal  Code 

See  People  v.  Meakim,  133  N.  Y.,  221;  44  St.  Rep..  752;  8  N.  Y.  Cr.,  42( 
aff'g  61  Hun,  327;  40  St.  liep.,  686;  16  N.  Y.  8upp.,918;  People  c.  Rid 
mond,  5  N.  Y.  Cr.,  97. 

§  73.  Juror^  etc.,  promising  verdict — A  juror,  or  a  pei 
Bon  drawn  or  summoned  to  attend  as  a  juror,  or  a  person  chosei 
arbitrator,  or  appointed  referee,  who  either, 

1.  Makes  any  y)romise  or  agre^nent  to  give  a  verdict,  judg 
ment,  report,  award,  or  decision,  for  or  against  any  party  ;  or 

2.  Willfully  receives  any  communication,  book,  paper,  instru 
ment,  or  information,  relating  to  a  cause  or  matter  pending  befor 
liim,  except  according  to  the  regular  coui-se  of  proceeding  ujx)] 
the  trial  or  hearing  of  that  cause  or  matter; 

Is  guilty  of  a  misdemeanor. 

A  violation,  by  a  juror,  of  the  restraints  provided  in  this  section  does  nc 
constitute  a  contempt  of  court.  People  ex  rel.  Munsell  v.  Court,  etc.  8  1^ 
Y.  Cr.,  215;  36  Hun.  279. 

Outside  of  the  criminal  contempts  enumerated  in  section  143,  pout,  there  ar 
very  many  offenses  of  a  general  character  which  could  not  be  so  punished,  bu 
were  reached  by  making  them  misdemeanoi*s  and  giving  the  culprit  a  trial  hi 
fore  a  jury.  People  ex  rel.  Munsell  v.  Court,  etc.,  101  N.  Y.,  245;  4  N.  "X 
Cr.,  75. 

§  74.  Jaror^  etc,  accepting  bribes. — A  juror,  referee,  ai 

bitrator,  appraiser,  or  assessor  or  other  person,  authorized  by  la\ 

to  hear  or  determine  any  question,  matter,  cause,  controversy  o 

proceeding,  who  asks,  receives,  or  agrees  to  receive,  any  monej 

property,  or  value  of  any  kind,  or  any  promise  or  agree  ment  there 

for,  upon  any  agreement  or  understanding  that  his  vote,  opinion 

action,  judgment  or  decision,  shall  be  influenced  thereby,  is  pun 

ishable  by  imprisonment  for  not  more  than  ten  years,  or  by  a  fin 

of  not  more  than  five  thousand  dollars,  or  both. 

See  section  1193  of  Code  of  Civil  Procedure. 

This  section  relates  to  bribing  a  juror.    People  v.  Sharp,  107  N.  Y.,  439; 
N.  Y.  Cr.,  572;  12  St.  Rep.,  217. 

§  75.   Embracery. — A  person  who  influences  or  attempts  t 

influence  improperly,  a  juror  in  a  civil  or  criminal  action  or  pro 

ceeding,  or  one  drawn  or  summoned  to  attend  as  such  a  juror,  o 

one  chosen  an  arbitrator,  or  appointed  a  referee,  in  respect  to  hi 

verdict,  judgment,  report,  award  or  decision  in  any  cause  or  mat 

ter  pending,  or  about  to  be  brought  before  him,  in  any  case,  or  ii 

any  manner  not  included  in  the  last  two  sections,  is  guilty  of  i 

misdemeanor. 

See  section  1122  of  Code  of  Civil  Procedure. 
See  People  v.  Sellick.  4  N.  Y.  Cr.,  331. 

§  76.  Misconduct  of  officers  at  drawing  of  jurors  and  th< 
Formation  of  a  jury. — A  person  authorized  bv  law  to  assist  a 
the  drawing  or  empanel  inir  of  a  rand  or  trial  jurors  to  attend  i 
court,  or  a  term  of  a  court,  or  to  try  any  cause  or  issue,  or  to  as 
sist  in  the  formation  of  a  jury,  who  either 

1.  Designedly  puts,  or  con^jcnts  to  the  putting,  upon  a  list  0: 
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jurors  as  having  been  drawn,  any  name  which  was  not  lawfully 
drawn  for  that  purpose ;  or 

2.  Designedly  omits  to  place  on  such  a  list  any  name  which 
was  lawfully  drawn ;  or 

3.  Designedly  signs  or  certifies  a  list  of  such  jurors  as  hav- 
ing been  drawn  wliich  was  not  lawfully  drawn ;  or 

4.  Designedly  withdraws  from  the  box,  or  other  receptacle 
for  the  ballots  containing  the  names  of  such  jurors,  any  paper 
or  ballot  lawfully  placed  or  belonging  there  and  containing  the 
name  of  a  juror,  or  omits  to  place  in  such  box  or  receptacle 
any  name  lawfully  drawn  or  desiirnated,  or  places  in  such  box 
or  receptacle  a  paper  or  ballot  containing  the  name  of  a  person 
not  lawfully  drawn  and  designated  as  a  juror;  or 

5.  In  the  drawing  of  such  jurors,  does  any  act  which  is  un- 
fair, partial  or  improper  in  any  other  respect ;  or 

6.  Who  violates  any  of  the  provisions  of  section  eleven  hun- 
dred and  sixty-three,  eleven  hundred  and  sixty-four,  or  eleven 
hundred  and  sixtv-five  of  the  code  of  civil  procedure; 

Is  guilty  of  a  misdemeanor. 

Am'd  ch.  692.  Laws  1905.    Took  effect  June  2,  1905. 
SJee  section  1122  of  Code  of  Civil  Procedure. 

§77.  Mlscondnct  of  officers  haying  charge  of  Juries.-^ 

An  officer  to  whose  charge  any  jury  are  committed  by  a  court  or 
magistrate,  who  negligently  or  willfully  permits  them,  or  any  of 
thera,  without  leave  of  the  court  or  magistrate, 

1.  To  receive  any  conminnicatiou  from  any  person ; 

2.  To  make  any  communication  to  any  pereon ; 

3.  To  obtain  or  receive  any  book  or  paper,  or  refreshment;  or, 

4.  To  leave  the  jury  room; 
Is  guilty  of  a  misdemeanor. 

§  78.  Certain  punishments. — A  person  who  gives  or  offers, 
or  causes  to  be  given  or  offered,  a  bribe,  or  any  money,  property, 
or  value  of  any  kind,  or  any  promise  or  agreement  therefor,  to  a 
person  executing  any  of  the  functions  of  a  public  officer,  other 
than  one  of  the  officers  or  persons  designated  in  Title  VI.  Title 
VII,  and  section  71  of  Title  VIII  of  this  Code,  with  intent  to  in- 
fluence him  in  respect  to  any  act,  decision,  vote,  or  other  pro- 
ceeding, in  the  exercise  of  his  powers  or  functions,  is  punishable 
by  imprisonment  for  not  more  than  ten  years,  or  by  a  fine  of  not 
more  than  five  thousand  dollars,  or  both. 

See  notes  under  next  section. 

See  section  418,  po%i. 

Object. — This  section  supplements  section  72,  ante,  and  prescribes  tin 
offense  of  giving  or  offering  a  bribe  to  a  person  executing  the  functions  of  a 
public  office    People  tj.  Jaehne,  103  N.Y.,  191;  4  N.Y.  Cr.,  478;  3  St.  Rep.,  11. 

The  provisions  of  this  section  are  so  modified  by  section  712.  post,  as  not  to 
forbid  such  evidence  from  being  proved  against  the  witness  upon  any  charge 
of  perjury  committed  on  such  examination.  People  tJ.  Sharp,  107  N,  Y.,  439", 
6N.  y.  Cr.,  512:  12  St.  Rep.,  217. 

See  People  «.  Richmond.  5  N.  Y.  Cr.,  97. 
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§  79.  Offender  a  competent  witness,  etc. — A  person  of- 
fending against  any  provision  of  any  foregoing  sections  of  this 
Code  relating  to  bribery  is  a  competent  witness  against  another 
person  so  offending,  and  may  be  compelled  to  attend  and  testify 
upon  any  trial,  hearing,  proceeding,  or  investigation,  in  the  same 
manner  as  any  other  pei'son.  But  the  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceeding,  civil  or  criminal, 
against  the  person  so  testifying.  A  pei-son  so  testifying  to  tlie 
giving  of  a  bribe  which  has  been  accepted,  shall  not  thereafter  be 
liable  to  indictment,  prosecution,  or  punishment  for  that  bribery, 
and  may  plead  or  prove  the  giving  of  testimony  accordingly,  in 
bar  of  such  an  indictment  or  prosecution. 

See  section  712,  post. 

The  ease  of  People  tJ.  Sharp,  45  Hun,  487,  489,  491;  10  St.  Rep.,  522,  was 
reversed  in  107  N.  Y.,  427;  5  N.  Y.  Cr.,  569;  12  St.  Rep..  217. 

See  note  in  People  v.  Everhardt,  2  Silv.  (Ct.  App.),  526. 

Constitational. — This  section  is  not  unconstitutional  in  its  compulsory 
provisions.  People  v.  Sharp,  107  N.  Y..  4ii9;  5  N.  Y.  Cr.,  569;  12  St.  Rep., 
217: 

Legislatire  committee. — Under  this  section,  every  question  may  be  asked 
in  an  investigation  before  a  senate  committee,  which  is  pertinent  to  the  sub- 
ject matter.  Id  Its  operation  is  not  excluded  by  the  provisions  of  sections  68 
and  69,  ante.    Id. 

The  appearance  and  testimony  of  a  witness  before  a  legislative  committee 
arc  compulsory.    Id. 

This  section  embraces  investigations  as  to  corporations  or  boards,  etc.,  be- 
fore a  legislative  committee.     Id. 

Testimony  given  before  senate  committee  is  privileged  and  cannot  be  used 
against  the  witness  on  the  trial  of  an  indictment  for  bribery.     Id. 

This  section  includes  witnesses  giving  testimony  on  the  subject  of  brib- 
ery before  the  legislature  or  a  legislative  committee.  People  v.  Sharp,  9  St. 
Rep..  165. 

Grand  jury. — Where  the  defendant  was  subpoenaed  and  testified  before 
the  grand  jury,  his  testimony  cannot  be  used  in  finding  an  indictment 
against  him.  People  v.  Spencer,  48  St.  Rep..  804;  66  Hun,  150,  1;  21  N.  Y. 
tiupp.,  83. 

§  80.  Bribery  of  witnesses. — A  person  who  is,  or  is  about 
to  be,  a  witness  upon  a  trial,  hearing,  or  other  proceeding,  before 
any  court  or  any  officer  authorized  to  hear  eviaence  or  take  testi- 
mony, who  receives,  or  agrees  or  offers  to  receive,  a  bribe,  upon 
any  agreement  or  understanding  that  his  testimony  shall  be  influ- 
enced thereby,  or  that  he  will  absent  himself  from  the  trial,  hear- 
ing or  other  proceeding,  is  guilty  of  a  felony. 

See  section  118,  post. 

§  81.  Definition  of  ^^ jurors.''— The  word  "juror,"  as  used 
in  tins  chapter  includes  a  talesman,  and  extends  to  jurors  in  all 
couits  whether  of  record  or  not  of  record,  and  in  special  proceed- 
ings, and  before  any  officer  authorized  to  impanel  a  jury  in  any 
case  or  proceeding 
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CHAPTER  IL 

Betcues, 
ikcnoN  82.  Rescue  of  prisoner. 

83.  Taking,  etc..  property  in  officer's  custody. 

Section  83.  llescue  of  pr  J80uer.— A  person  who,  by  force 
or  fraud,  rescues  a  prisoner  from  lawful  custody,  or  from  an  officer 
or  other  person  having  him  in  lawful  custody,  is  guilty  of  a 
felony,  if  the  prisoner  was  b^Id  upon  a  charge,  commitment,  ar- 
rest, conviction,  or  sentence  of  felony  ;  and  if  the  prisoner  was 
held  upon  a  charge,  arrest,  commitment,  conviction,  or  sentence 
for  misdemeanor,  the  rescuer  is  guilty  of  a  misdemeanor. 

8ee  subd.  4  of  section  14,  and  section  587  of  Code  of  Civil  Procedure. 

A  defendant  was  not  indictable  under  the  former  statute,  where  it  did  not 
appear  that  the  prisoner  was  committed  under  any  distinct  and  certain  charge 
of  felony.     Peoples.  Washburn.  10  John.,  160. 

In  People  v.  Tompkins,  9  Johns.,  70,  it  was  held  that  lying  in  wait  near 
a  jail,  by  agreement  wi:h  a  prisoner,  and  carrying  him  away,  was  not  an 
offense  against  the  former  statute,  but  a  misdemeanor  at  common  law. 
Whe  her  such  offense  is  within  this  section,  quare.  So,  it  was  held,  in 
People  9.  Rose,  12  John.,  889.  that  a  person  confined  in  jail,  who  attempted 
to  escape,  by  breaking  the  prison,  in  consequence  of  which  a  fellow  pris- 
oner, confined  for  felony,  escaped  froni  jail,  was  guilty  of  an  offense  against 
the  former  statute,  and  might  be  punished  with  imprisonment  in  state  prison. 

§  83.  Taking^  ete.^  property  in  officer's  custody.— A  per- 
son wlio  takes  from  the  custody  of  an  officei  or  other  person,  per- 
sonal property,  in  charge  of  the  latter,  under  any  process  of  law, 
or  who  willfully  injures  or  destroys  such  property,  is  guilty  of  a 
misdemeanor. 

See  subd.  4  of  section  14  and  section  587  of  Code  of  Civil  Procedure. 


CHAPTER  III. 

Escapes,  and  Aiding  Therein, 

SscnoN  84.  Escaping  prisoner  may  be  recaptured. 

85.  Prisoner  escaping. 

86.  Attempt  to  escape  from  state  prison. 

87.  Aiding  escape. 

88.  Same. 

89.  Officer  suffering  escape. 

90.  Id.,  forfeits  oflTce. 

91.  Concealing  escaped  prisoner. 

92.  Definition  of  prison. 
98.  Definitlou  of  prisoner. 

§  84.  Escaping  prisoner  mav  be  recaptured. — A  prisoner, 
in  custody  under  sentence  of  imprisonment  for  any  crime,  who 
escapes  from  custody,  may  he  i*ecaptmvd  and  imprisoned  for  a 
term  equal  to  that  portion  of  his  ori<rinal  term  of  imprisonment 
^hich  remained  unexpired  u|x>n  the  <hiy  of  his  escai>e. 

See  section  186  of  Code  of  Criminal  Procedure. 
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In  cases  where,  before  the  expiration  of  a  term  of  imprisonment,  the  prisoner 
escapes,  no  new  award  of  execution  is  necessary.  Haggerty  v.  People,  58  N. 
Y.,  478.  He  may  be  retaken  at  any  time,  and  confined  under  the  authority  of 
the  original  judgment  nntil  his  term  has  been  accomplished.    Id. 

§  SS.  Prisoner  escaping. — A  prisoner  who,  being  confined 
in  a  prison,  or  being  in  lawfnl  custody  of  an  officer  or  other  per- 
son, by  force  or  fraud  escapes  from  such  prison  or  custody,  is- 
guilty  of  felony  if  such  custody  or  confinement  is  upon  a  Charge, 
arrest,  commitment,  or  conviction  for  a  felony ;  and  of  a  misde- 
meanor if  such  custody  or  confinement  is  upon  a  chaise,  arrest,, 
commitment  or  conviction  for  a  misdemeanor. 

See  notes  under  section  92,  past 

Rights  of  escaped  prisoner. — An  escaped  prisoner  cannot  take  any  action, 
before  the  court.  People  v.  Genet,  59  N.  Y.,  80;  Eeenan  d.  O'Brien,  23  St. 
Rep.,  478;  53  Hun,  30;  McMonagle  v.  Conkey,  14  id.,  326;  Matter  of  O'Byme^ 
65  id.,  438;  29  St.  Rep.,  116. 

Homicide  while  attempting^  to  escape. — A  charge  that  the  homicide  was 
committed,  while  the  defendant  was  attempting  to  escape  from  jail  where  he 
Was  confined  upon  a  charge  of  felony,  if  sustained  by  proof,  renders  the  kill- 
ing the  crime  of  murder  In  Uie  first  degree,  without  regard  to  the  degree  of 
deliberation  or  premeditation  exercised  in  its  commission.  People  v,  Johnson^ 
110  N.  Y.,  141;  16  St.  Rep.,  846. 

See  People  v,  Johnson,  46  Hun,  670;  13  St.  Rep.,  48. 

§  86.  Attempt  to  escape  from  state  prison. — A  prisoner 
confined  in  a  state  prison  for  a  term  less  than  for  life,  who  at- 
tempts  by  force  or  fraud,  although  unsuccessfully,  to  escape  from* 
such  prison,  is  guilty  of  felony. 

§  87.  Aiding  escape. — A  person  who,  with  intent  to  effect  or 
facilitate  the  escape  of  a  prisoner,  whether  the  escape  is  effected 
or  attempted  or  not,  enters  a  prison,  or  conveys  to  a  prisoner  any 
information,  or  sends  into  a  prison  any  disguise,  instrument,, 
weapon,  or  other  thing,  is  guilty  of  felony,  if  the  prisoner  is  held 
upon  a  charge,  arrest,  commitment,  or  conviction  for  a  felony ;  and 
of  a  misdemeanor,  if  the  prisoner  is  held  upon  a  charge,  arrest^ 
commitment,  or  conviction  for  a  misdemeanor. 

See  notes  under  section  82,  ante, 

§  88.  Aiding  escape. — A  person  who  aids  or  assists  a  pris- 
oner in  escaping,  or  attempting  to  escape,  from  the  lawful  custody 
of  a  sheriff,  or  other  officer  or  person,  is  guilty  of  a  misdemeanor^ 
if  the  prisoner  is  held  under  arrest,  commitment  or  conviction  for 
a  misdemeanor,  or  upon  a  charge  thereof ;  and  of  a  felony,  if  the 
prisoner  is  held  under  an  arrest,  commitment,  or  conviction  for  a 
felony,  or  upon  a  charge  thereof. 

Bee  notes  under  section  82.  ante. 

§  89.  Officer  suffering  eseape. — A  sheriff,  or  other  officer 
or  person,  who  allows  a  prisoner,  lawfully  in  his  custody,  in  an^ 
action  or  proceeding,  civil  or  criminal,  or  in  any  prison  under  his^ 
charge  or  control,  to  escape  or  go  at  large,  except  as  permitted  hy 
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,  or  connives  at  or  assists  such  escape,  or  omits  an  act  or 
duty  whereby  such  escape  is  occasioned,  or  contributed  to,  or  as- 
sisted, is 

1.  If  he  corruptly  and  willfully  allows,  connives  at,  or  assists 
the  escape,  guilty  of  a  felony  ; 

2.  In  any  other  case,  is  guilty  of  a  misdemeanor. 

SeevectioQ  58,  ante;  sectioos  114  and  115,  past. 

What  aroouiil^  to  an  escape  from  civil  process.  Lovell  v.  Orser,  1  Boaw.^ 
S49;  LiUlefield  v.  Brown.  1  Wend.,  898;  Kellogg  v,  Gilbert,  10  John.,  220; 
Olmstead  v.  Raymond,  6  id.,  62;  Stone  v.  Woods,  5  id.,  182. 

§  90.  Officer  saifering  escape^  forfeits  office.— An  officer 

who  is  convicted  of  the  offense  specified  in  the  firet  subdivision  of 
the  last  section,  forfeits  his  office,  and  is  forever  disqualified,  to 
hold  any  office,  or  place  of  trust,  honor  or  profit,  under  the  consti- 
tution or  laws  of  this  state. 

§  91 .  Concealing  escaped  prisoner.— A  person  who  know- 
ingly or  willfully  conceals,  or  harbors  for  the  purpose  of  conceal- 
ment, a  person  who  has  escaped  or  is  escaping  from  custody,  is 
guilty  of  a  felony  if  the  prisoner  is  held  upon  a  charge  or  convic- 
tion of  felony,  and  of  a  misdemeanor  if  the  person  is  neld  upon  a 
charge  or  conviction  of  misdemeanor, 

§  99.   Definition  of  prison.— The  term  "  prison,"  as  used  in 

this  chapter,  means  any  place  designated  by  law  for  the  keeping 

of  persons  held  in  custody  under  process  oi  law,  or  under  lawful 

arrest 

The  common  jail  is  a  prison  within  the  meaning  of  section  85.  ante.  People 
t.  Johnson,  13  St.  Rep..  48;  7  N.  Y.  Cr.,  402;  27  W.  Dig.,  619;  aff'd,  16  St. 
Rep.,  846;  110  N.  Y..134. 

§  98.  Definition  of  prisoner. — The  term  "  prisoner,"  as  used 
in  this  chapter,  means  any  person  held  in  custody  under  process 
of  law,  or  under  lawful  arrest 


CHAPTER  IV. 


Forging^  Stealing,  Mutilating  and  FaUifyinf]  Judicial  and  Public  Records  and 

Documents. 

Section  94.  Injury,  etc.,  to  public  record. 

95.  Offering  false  or  forged  instruments  to  be  filed  or  recorded. 

§  94;  Injary,  etc.,  to  public  record. — A  person  who,  will- 
fully and  unlawfully  removes,  mutilates,  destroys,  conceals  or  ob- 
literates a  record,  map,  book,  paper,  document,  or  other  thing, 
filed  or  deposited  in  a  public  office  or  with  any  public  officer  by 
authority  of  law,  is  punishable  by  imprisonment  for  not  more  than 
five  years,  or  by  a  fine  of  not  more  than  five  hundred  dollars  or 
by  botL 
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What  incladed. — This  section  makes  provision  for  all  cases  of  injury  to 
returns,  whether  copies  or  originals.  People  «.  Wise,  8  N.  Y.  Cr.,  8U9;  2 
How.  N.  8.,  92. 

In  order  to  bring  a  case  within  this  section,  it  must  appear  that  the  instru- 
ment mutilated  was  tiled  or  deposited  with  the  defendant,  as  a  public  officer, 
by  authority  of  law^.     Id. 

The  section  does  not  denounce  the  mutilation  of  every  paper,  but  only  where 
4 he  paper  is  tiled  or  deposited  ' '  by  authority  of  law."    Id. 

'I  his  section  does  not  cover  the  case  of  a  messenger,  who  may  not,  in  certain 
cases,  be  a  public  officer,  but  may  be  a  mere  servant  or  emplo\'e  of  a  public 
officer.     Id  •^ 

This  section  includes  not  only  papers  and  documents  placed  in  a  public  office, 
or  with  a  public  officer,  for  permanent  care  and  preservation,  but  also  those 
placed  there  for  temporary  use  or  custody.  People  tJ.  Peck,  22  N.  Y.  Supp., 
576;  67  Hun,  564;  51  St.  Rep.,  475. 

Tl)e  statistics  required  to  be  gathered  by  the  commissioner  of  labor  statistics, 
including  answers  to  circulars  on  that  subject,  are  papers  deposited  with  a 
public  officer,  by  authority  of  law,  within  this  section.    Id. 

The  willful  and  unlawful  destruction  of  such  papers  is  a  violation  thereof. 
Id. 

Not  every  paper  that  comes  into  a  public  office  in  the  performance  of  the 
duties  of  the  officer,  who  h.»s  charge  of  the  office,  is  within  this  section.  Peo- 
ple V.  Peck,  52  St.  Rep.,  913;  138  N.  Y.,  897.  But  papers,  wh  ch  a  public 
officer  is  required  to  obtain  in  the  discharge  of  his  official  duties,  which  have 
public  importance  and  are  of  permanent  v^ue  and  may  serve  a  useful  purpose, 
are,  after  they  have  been  deposited  ia  his  office  or  with  him,  under  its  protec- 
tion.    Id. 

A  defense,  upon  the  trial  of  an  indictment  for  destroying  them,  that  they  are 
the  private  papers  of  the  person  sending  them,  or  that  the  information  thus 
communicated  was  confidentially  disclosed,  cannot  be  sustained.     Id. 

Indictment. — The  indictment  under  this  section  need  not  negative  the  ex- 
istence of  circumstances  under  which  it  would  be  lawful  for  the  commissioner 
of  statistics  to  d&stroy  public  documents  in  his  possession.  Id.  This  is  matter 
of  defense,  to  be  established  at  the  trial.     Id. 

§  05.  Offering  false  or  forged  instraments  to  be  filed  or 

recorded. — A  person  who  knowingly  procures  or  offers  any  false 
or  forged  instrument  to  be  filed,  registered  or  recorded  in  any 
public  office  within  this  state,  which  instrument,  if  genuine,  might 
oe  filed  or  registered  or  recorded  under  any  law  of  this  state  or  of 
the  United  States,  is  guilty  of  felony. 
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§M.  Perjary. — A  pei-son  who  swears  or  affirm^  that  be  will 
truly  testify,  declai-e,  depose,  or  certify,  or  that  any  testimony, 
declaration,  deposition,  certificate,  affidavit  or  other  writing  by 
him  subscribed,  is  true,  in  an  action,  or  a  special  proceeding,  or 
upon  any  hearing,  or  inquiry,  or  on  any  occasion  in  wliicli  an 
outli  is  required  by  law,  or  is  necessary  for  the  prosecution  or  de- 
fense of  a  private  right,  or  for  the  ends  ot  public  justice,  or  may 
lawfully  be  adrainistei"ed,  and  who  in  such  action  or  proceeding, 
or  on  such  hearing,  inquiry  or  other  occasion,  willfully  and  know- 
ingly testifies,  declares,  deposes,  or  certifies  falsely,  in  any  material 
matter,  or  states  in  his  testimony,  declaration,  deposition,  affidavit, 
or  certificate,  any  material  matter  to  be  true  which  he  knows  to 
be  false,  is  guilty  of  perjury. 

See  sections  842-849,  inclusive,  of  Code  of  Civil  Procedure, 

If  a  person  swears  falsely  in  respect  to  any  fact  relevant  to  the  issue  being 
tried,  he  is  guiltv  of  perjury,  though  the  case  failed  from  defect  of  proof  of 
another  fact,  and  though  the  other  fact  alleged  had  no  existence.  People  v. 
Grimshaw.  2  N.  Y.  Or..  894;  33  Hun,  509;  20  W.  Dig..  110;  Wood  v.  People, 
69N.  Y.,  117. 

Oath  without  knowledge.— In  order  to  fasten  the  giiilt  of  perjury  on  one 
who  swears  to  an  atlidavit  of  which  he  docs  not  know  the  contents,  he  must 
have  known,  at  the  time  he  verified  it.  that  he  diJ  not  know  its  contents,  and 
he  must  have  willingly  made  it  knowing  that  he  knew  nothing  about  its  con- 
tents or  the  facts  alleged.    Byrnes  v.  Byrnes.  102  N.  Y.,  9. 

An  unqualified  statement  of  that  which  one  docs  not  know  to  be  tmc  is 
equivalent  to  a  statement  of  that  which  he  k^.ows  to  l>e  false.  Kane  v.  City  of 
Brooklyn.  24  Sl  liep..  539;  114  N.  Y.,  591;  see  section  101,  post. 

To  justify  a  conviction  of  perjury  under  this  section,  it  must  be  shown  that 
the  falsity  of  the  testimony  was  known  to  the  witness  at  the  time  it  was  piven. 
Peoples.  Dishler,  88  Hun,  179;  4  N.  Y.  Cr.,  190.  If  he  testifies  under  an 
honest  mistake  and  belief,  he  is  not  guilty  of  perjury.    Id. 

CUim  against  eltj— False  stat^  ments  corruptly  made  in  an  afUdiivit  to  a 
ckim  against  a  city,  which  was  not  used  before  the  common  council  to  pro- 
cure the  audit  of  the  claim,  do  not  constitute  the  crime  of  perjury,  under  this 
waion.     People  v.  Allen,  9  St.  Rep.,  624. 

Credibility.— Perjury  may  be  assigned  upon  false  testimony,  going  to  the 
credit  of  a  witness.     People  r.  Courtney.  94  N.  Y.,  494;  1  N.  Y.  Cr.,  585. 

Police  cominissioiiers. — Where  the  information  sought  by  a  question  put 
to  a  witness  is  legal  and  proper  to  aid  the  police  commissioners  in  determining 
the  moral  fitness  of  an  applicant  for  a  position,  a  f  dsc  answer  thereto  is  per- 
jury.   People  V.  Link,  6  N.  Y.  Cr.,  185;  4  N.  Y.  Supp..  435. 

Report.— Where  a  report  is  made  under  section  279,  chapter  409  of  1882, 
*nd  the  defendant  knowing  such  report  to  be  false,  willfully  and  corruptly 
makes  a  false  affidavit  verifnng  it,  this  constitutes  perjurv  uniicr  this  section. 
People  r.  Ostrander.  45  St.  Rep  ,  557;  64  Hun,  :W5;  19  N^  Y.  Supp.,  827. 

It  is  not  necessary  to  state  the  facts  sworn  to  in  the  affidavit  of  verification 
itself.    Id. 

SherilTs  aceonnt. — An  oath  can  be  lawfully  administered  to  verify  and 
sustain  a  sheriff's  nccount  of  the  names  of  persons  confined  in  jail  and  num- 
ber and  time  for  which  they  were  supported,  and  when  so  Hdmiuistercd  it  is  a 
iieposition.  declaration,  atfiaavit  or  certificate  necessary  to  the  prosecution  or 
defense  of  a  private  right.     People  r.  Bowe,  3  N.  Y.  Cr.,  149;  34  Hun,  528. 

A  false  oath  to  such  account  is  perjury.     Id. 

Tax  sale. — This  section  is  broad  enough  in  its  provisions  to  subject  a  wit- 
W8*or  deponent  to  the  pains  and  penalties  of  i>erjur3',  for  swearini;  falsely  on 
■  licaring  or  inquiry  before  the  comptroller,  on  an  applicati'>n  to  canc(  1  u  tax 
•ale,  etc.     People  ex  rel.  Ostrander  ©.  Chapin,  105  N.  Y.,  317 ;  7  St.  Hep.,  .09 
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§  07.  Irregalarities  in  the  mode  of  administering  oaths. 

— ^It  is  no  defense  to  a  prosecution  for  perjury  that  an  oath  wa« 
administered  or  taken  in  an  irregular  manner.  The  term  "  oath/ 
inckides  an  affirmation,  and  every  other  mode  authorized  by  la^ 
of  attesting  the  truth  of  that  which  is  stated. 

See  sections  842-849,  inclusive,  of  Code  of  Civil  Procedure. 

Essentials  of  valid  oath.— To  make  a  valid  oath,  for  the  falsity  of  whicl 
perjury  will  lie,  there  must  be  in  some  form,  in  the  presence  of  an  officer  au 
thorizeid  to  administer  it,  an  unequivocal  and  present  act,  by  which  the  affian 
consciously  takes  upon  himself  the  obligation  of  an  oath.  O'Reiley  t.  People 
86  N.  Y.,  161.  The  mere  deliven^  of  an  affidavit,  signed  by  the  person  present 
iug  it,  to  the  officer  for  his  certincate,  is  not  such  an  act.    Id. 

The  cerlidcate  of  the  officer  is  not  the  oath.  O'Reiley  v.  People,  86  N.  Y. 
161.  It  presupposes  an  oath  already  taken,  of  which  fact  it  but  furnishes  th( 
evidence.    Id.    It  is  not  conclusive  but  may  be  nbulted.    Id. 

There  must  be  proof  of  the  oath  taken,  independent  of  the  official  certifi 
cate,  signature,  seal  and  jurat.    Case  v.  People,  76  N.Y.,  242. 

Where  the  officer  certifies  a  signed  affidavit,  without  the  appearance  of  the 
signer,  no  perjury  is  committed.    Id. 

De  facto  ofiicer. — A  challenged  voter,  who  swears  falsely  before  a  de  faeU 
board  of  inspectors,  is  liable  to  the  same  punishment  as  though  the  oath  had 
been  administed  by  inspectors  de  jure.    People  v.  Cook,  8  N.  Y.,  89. 

§  98.  Incompetency  of  witness^  no  defense  for  perjury. 

— It  is  no  defense  to  a  prosecution  for  perjury  that  the  defendant 
was  not  competent  to  give  the  testimony,  deposition  or  certificate 
of  which  falsehood  is  alleged.  It  is  sufficient  that  he  actually 
was  permitted  to  give  such  testimony  or  make  such  deposition  or 
certificate. 

Incompent  as  witness.— A  witness,  who  testifies  falsely  as  to  a  material 
fact,  is  ^uilt^of  perjury,  though  he  is  not  a  competent  witness  in  the  case,  and 
is  especially  inadmissible  to  prove  the  particular  fact  to  which  he  testifies. 
Chamberlain  «.  People,  28  N.  Y.,  85. 

This  section  was  enacted  to  preserve  and  maintain  the  general  rule  that, 
though  a  person  is  not  a  legal  and  competent  witness  in  a  case,  if  he  is  actually 
admitted  by  the  court  and  testifies,  he  commits  perjury  when  what  he  testifies 
to  is  willfully  false.  People  v.  Bowe,  84  Hun,  528;  8  N.  Y.  Cr.,  159  It  in- 
eludes  not  only  evidence  given  in  the  course  of  legal  proceedings,  but  oaths 
taken  under  due  authority  of  law.    Id. 

Under  this  section,  where  an  oath  may  be  taken,  the  party  or  person  who 
takes  it,  even  though  it  is  not  given  in  the  course  of  legal  proceedings,  cannot 
protect  himself  against  criminal  accountability,  by  alleging  his  incompetency 
to  give  the  deposition  or  certificate,  of  which  the  falsehood  is  alleged.     Id. 

See  People  v.  Trumpbour,  64  Hun,  847;  45  St.  Kep.,  563. 

§  99.  Witness'  knowledge  of  materiality  of  his  testi- 
mony not  necessary. — It  is  no  defense  to  a  prosecution  for  per- 
jury that  the  defendant  did  not  know  the  materiality  of  the  false 
statement  made  by  him:  or  that  it  did  not  in  fact  aflect  the  pro- 
ceeding in  or  for  which  it  was  made.  It  is  sufficient  that  it  was 
material,  and  might  have  aflected  such  proceeding. 

See  notes  under  sections  96  and  97,  ante. 

Failnre  of  case. — Failure  of  case  supported  by  perjury  is  no  defense. 
Wood  V.  People.  59  N.  Y.,  117. 
If  a  witness  swears  falsely  in  respect  to  any  fact  or  circumstance  which  is 
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material  as  part  of  the  entire  issue,  be  is  guilty  of  perjury,  though  the  case  fails 
from  defect  of  proof  of  another  essential  fact.    Id. 

Itterialitj. — It  is  necessary  that  the  false  statement  tends  directly  to  prove 
the  issue.  la.  If  circumstantially  material,  or,  if  it  tends  to  support  and 
gi?e  credit  to  the  witness  in  respect  to  the  main  fact,  it  is  perjury.    Id. 

§  100.  Making  of  deposition,  etc.^  when  deemed  com- 
plete.— The  making  of  a  deposition  or  certificate  is  deemed  to  be 
complete,  within  the  provisions  of  this  chapter,  from  the  time 
when  it  is  delivered  by  the  defendant  to  any  other  person  with 
intent  that  it  be  uttered  or  published  as  true. 

An  ttflBdavit,  neither  required  by  law,  nor  necessary  for  the  prosecution  or 
defense  of  a  private  right,  or  for  tlie  ends  of  public  justice,  is  not  complete 
within  this  section.     People  v.  Allen,  9  St.  Rep.,  625. 

See  Kane  v.  City  of  Brooklyn.  114  N.  Y.,  (i91;  24  St.  Rep.,  539. 

§  101.  statement  of  that  which  one  does  not  know  to  be 

trae.— An  unqualified  statement  of  that  which  one  does  not 
know  to  be  true,  is  equivalent  to  a  statement  of  that  which  he 
knows  to  be  false. 

This  provision  is  new.    People  v.  Dishler,  38  Hun,  176;  4  N.  Y.  Cr.,  190. 

Withoat  knowledgre. — It  is  undouhtedly  perjury  for  one  knowingly  and 
willfully  to  swear  to  a  fact  as  true  about  which  he  knows  nothing.  Byrnes  v. 
Byrnes.  102  N.  Y.  9. 

In  People  v.  McKinney,  8  Park.,  610,  it  was  held  that  a  person  might  commit 
perjury  by  testifying  to  something  true  in  fact,  though  he  did  not  know 
whether  or  not  it  was  true. 

§  103.  Summary  committal  of  witnesses  who  have  com- 
mitted perjury, — Where  it  appears  probable  to  a  court  of  record 
that  a  person,  who  has  testified  before  it  in  an  action  or  proceed- 
ing in  that  court,  has  committed  perjury  in  any  testimony  so 
given,  the  court  may  immediately  commit  him,  by  an  order  or 
process  for  that  purpose,  to  prison,  or  take  a  recognizance,  with 
sureties,  for  his  appearing  and  answering  to  an  indictment  for 
perjury. 

Where  a  witness  testifies  to  a  palpable  untruth,  in  the  presence  of  the  court, 
the  power  of  the  court  to  order  him  into  custody  for  perjury,  is  undoubted. 
Linsday  v.  People,  (57  Barb.,  561.  To  do  so  or  to  direct  other  proceedings  to 
be  taken  to  punish  him  for  the  perjury,  is  discretionary.    Id. 

§  lOS.  Witnesses  necessary  to  prove  perjury,  may  be 
bound  oyer  to  appear • — In  a  case  specified  in  the  last  section, 
the  court  may  bind  over  witnesses  to  establish  the  perjury,  to  ap- 
pear at  the  proper  court  to  testify  before  a  grand  jury,  and  also 
upon  the  trial,  in  case  an  indictment  is  found  for  the  perjury.  It 
must  cause  immediate  notice  of  any  such  commitment  or  recog- 
nizance, with  the  names  of  the  witnesses  so  bound  over,  to  be 
given  to  the  district  attorney  of  the  county. 

Two  witnesses. — Formerly  the  testimony  of  two  witnesses  was  requisite  to 
aooD?iction,  but  the  rule  has  been  relaxed.  People  c.  Stone,  82  Hun,  41;  2 
N.  Y.  Cr.,  446.  What  is  now  required  is  evidence  sulficient  to  counterbalance 
the  oath  of  the  defendant,  and  the  legal  presumption  of  his  innocence.    Id. 
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§  104.  Documents  necessary  to  prore  perjury  may  b^ 
detained. — In  such  a  case,  if  a  paper  or  document,  produced  by 
either  party,  is  deemed  by  the  court  necessary  to  be  used  in  the 
prosecution  for  the  penury,  the  court  may  detain  the  same,  and 
direct  it  to  be  delivered  to  the  district  attorney. 

§  105.  Subornation  of  perjury  defined. — A  person,  who 
willfully  procures  or  induces  another  to  commit  perjury,  is  guilty 
of  subornation  of  perjury. 

See  sectiou.291  of  Code  of  Criminal  Procedure. 

Indictment. — Under  the  provisions  of  the  Revised  Statutes,  it  is  not  essen- 
tial to  the  validity  of  an  indictment  for  the  offense  that  it  should  aver  that  the 
accused  incited  or  solicited  tlie  other  person  to  commit  perjury.  Stratton  «. 
People,  81  N.  Y.,  629.  An  averment  of  an  offer  of  a  valuable  consideration 
for  the  purpose  specified  is  sufficient.    Id. 

Proof. — The  evidence  of  the  perjured  party  unsupported  is  not  sufficient  to 
convict  the  defendant  of  subornation  of  perjury.  Stratton  v.  People,  81  N. 
Y..  629;  People  v.  Moett.  28  Hun.  68. 

What  not. — An  attorney  who,  for  the  purpose  of  procuring  depositions  of 
several  witnesses,  sent  money  in  advance  to  them,  together  with  false  answers 
to  the  interrogatories  annexed  to  the  commission  though  he  did  not  know  that 
they  were  false,  was  held  not  to  be  guilty  of  subornation  of  perjury.  Matter 
of  Eldridge,  82  N.  Y.,  161;  9  W.  Dig.,  6. 

§  106.  Perjury  and  subornation  thereof,  how  punished. 

Perjury  and  subornation  of  perjury  are  each  punishable  as  fol- 
lows: 

1.  When  the  perjury  is  committed  upon  the  trial  of  an  indict- 
ment for  felony,  by  imprisonment  for  a  term  not  exceeding  twenty 
years. 

2.  In  any  other  case,  by  imprisonment  for  a  term  not  exceed- 
ing ten  years. 

Am'd  by  chap.  «62  of  1892. 

This  amendment  fixed  a  maximum  of  punishment  under  each  sabdivisioiL 
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Falsifying  Evidence. 


Bbotion  107.  Oflfering  false  evidence. 

108.  Deceiving  a  witness, 

109.  Preparing  false  evidence. 

110.  Destroying  evidence. 

111.  Pre-cntiug  or  dissuading  witnesses  from  attending. 

112.  Inducing  another  to  commit  perjury. 
118.  Bribing  witnesses. 

§  107.  Offering  false  eyidence. — A  person  who,  upon  any 
trial,  hearing,  inquiry,  investigation  or  other  proceeding  author- 
ized by  law,  offei-s  or  procures  to  be  offered  in  evidence  or  to  be 
used  on  a  motion,  as  genuine,  a  book,  paper,  document,  record  or 
other  instrument  in  writing,  knowing  the  same  to  have  been 
forged  or  fraudulently  altered,  is  guilty  of  felony. 
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Am'd  by  chap.  878  of  1890. 

This  amendment  inserted  in  the  original  section,  after  the  word  "evidence," 
the  words  **  or  to  be  used  on  a  motion." 

§  108.  Deceiying  a  witness. — A  pei-son  who  practices  any 
[rand  or  deceit,  or  knowingly  makes  or  exhibits  any  false  state- 
ment, representation,  token  or  writing,  to  any  witness  or  person 
about  to  be  called  as  a  witness,  upon  any  trial,  proceeding,  inquiry 
or  investigation  whatever,  conducted  by  authority  of  law,  wita 
intent  to  affect  the  testimony  of  such  witness,  is  guilty  of  a  misde- 
meanor. 

See  notes  under  section  105,  ante. 

§  109.  Preparing  false  eridence. — A  person  who  fraudu- 
lently makes  or  prepares  any  false  record,  instrument  in  writing, 
or  other  matter  or  thing,  with  intent  to  produce  it,  or  allow  it  to- 
be  produced  in  evidence,  or  on  a  motion,  as  genuine,  upon  any 
trial,  hearing,  investigation,  inquiry  or  other  proceeding,  author- 
ized by  law,  is  guilty  of  a  felony. 

Am'd  by  chap.  378  of  1890. 

This  amendment  inserted,  after  the  word  **  evidence  "  in  the  original  section, 
the  words  "  or  on  a  motion." 

§  110.  Destroying  evidence.-— A  person  who,  knowing  that, 
a  book,  paper,  record,  instrument  in  writing,  or  other  matter  or 
thing,  is  or  may  be  required  in  evidence,  or  on  a  motion,  upon 
any  trial,  hearing,  inquiry,  investigation,  or  other  proceeding,  au- 
thorized by  law,  willfully  destroys  the  same,  with  intent  thereby 
to  prevent  the  same  from  being  produced,  is  guilty  of  a  misde- 
meanor. 

Am'd  by  chap.  878  of  1890. 

This  amendment  inserted,  after  the  word  "  evidence  "  in  the  original  section^, 
the  words  ••  or  on  a  motion." 
See  Collyer  r.  Collyer,  50  Hun,  424;  21  St.  Rep.,  119;  3  N.  Y.  Supp.,  311. 

§  It  1.  Preventing  or  dissuading  witnesses  from  attend- 
ing.— A  person  who  willfully  prevents  or  dissuades  any  ])erson 
who  has  been  duly  summoned  or  subpoenaed  as  a  witness,  from 
attending,  pursuant  to  the  summons  or  subpajna,  is  guilty  of  a 
misdemeanor. 

It  is  a  misdemeanor  for  a  person  to  prevent  or  dissuade  a  witness  from  at- 
tending court.  Morse  t.  Grirake,  18  Civ.  Pro.,  40;  27  St.  Rep.,  266;  8  N.  Y. 
8upp.,  2. 

§  lia.  Inducing  another  to  commit  perjury.— A  person 

who,  without  giving,  oflfering  or  promising  a  bribe,  incites  or  at- 
tempts to  procure  another  to  commit  perjury,  or  to  give  false  tes- 
timony as  a  witness,  though  no  perjury  is  committed  or  false- 
testimony  given,  or  to  withhold  true  testimony,  is  guilty  of  a 
misdemeanor. 
See  notes  under  section  106,  ante. 
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P  1 13.  Bribing  witnesses. — A  person  who  gives  or  ofifers  or 
promises  to  give,  to  any  witness  or  pei-son  about  to  be  culled  as  a 
witness,  any  bribe,  upon  any  understanding  or  agreement  that  the 
testimony  of  such  witness  shall  be  thereby  influenced,  or  who 
attempts  by  any  other  means  fraudulently  to  induce  any  witness 
to  give  false  testimony  or  to  withhold  true  testimony,  is  guilty  of 
a  felony. 
8ee  note  under  section  80,  ante. 


CHAPTER  VIL 

Other  Offenses  against  Public  Justice, 

Bectiox  114.  Injury  to  records  and  misappropriation  l)y  ministerial  officen. 

115.  Permitting  escapes,  and  other  unlawful  acts,  committed  bjmin^ 

isterial  officers. 

116.  Neglecting  or  refusing  lo  execute  process. 

117.  General  provision  as  to  neglect  of  public  officers. 
117a.Negkct  of  county  officer  to  make  report. 

118.  Delaying  to  take  person  arrested  for  crime  before  a  magistrate. 

119.  Making  arrests,  etc.,  without  lawful  authority. 

120.  Misconduct  in  executing  search  warrant. 

121.  Refusing  to  aid  officer  in  making  an  arrest. 
132.  Refusing  to  make  an  arrest. 

123.  Resisting  execution  of  process;  places  declared  in  insurrectioiu 

124.  Resisting  i)ublic*officer  in  the  discharge  of  his  duty, 
12.).  Compounding  crimes. 

126.  Conviction  oi  primary  offender,  etc. 

127.  Inlim  dating,  etc.,  public  officer. 

128.  Suppressing  evidence. 

129.  Buying  lands  in  suit. 

130.  Buying  pretended  titles. 

131.  Mortgage  of  lauds  under  adverse  possession  not  prohibited. 

132.  Common  barratry  defined. 

133.  Declared  a  misdemeanor. 

134.  Wbat  proof  is  required. 

135.  Interest. 

136.  Buying  demands  for  suit  by  an  attorney. 

137.  Buying  demands  by  a  justice  or  constable,  for  suit  before  a  ]u» 

lice.  * 

138.  Officers  inducing  suits  to  be  brought. 

139.  Forfeiture  of  office. 

140.  Receiving  claims  in  what  cases  allowable. 

141.  Applicalion  of  previous  sections. 

142.  Witness'  privilege  restricted. 

143.  Criminal  contempts. 

144.  Grand  juror  acting  after  challenge  bas  been  allowed. 

145.  Ii)spection  of  depositions  on  examination,  to  whom  allowed. 

146.  Disclosure  of  depositions  returned  by  grand  jury  with  presentr 

ment. 

147.  Racing  near  a  court. 

148.  Misconduct  by  attorneys. 

149.  Permitting  attorney's  name  to  be  used. 

150.  In  what  cases  lawful. 

isi.  Production  of  pretended  heir. 

152.  Substituting  one  child  for  another. 

153.  Importing  foreign  convicts. 

164.  Omission  of  duty  by  public  officer. 
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Sicnoi  154a.  Falsely  making  enrolled  person  exempt. 

155.  Punishment  for  commission  of  prohibited  acts. 

156.  Disclosing  fact  of  indictment  having  been  found. 

157.  Grand  juror  disclosing  what  transpired  before  the  grand  Juiy* 
157a.  Stenographer  disclosing  evidence  taken  before  grand  Jury. 

158.  Instituting  suit  in  false  name. 

159.  Maliciously  procuring  search  warrant 

160.  Unauthorized  communications  with  prisoners  prohibited. 

161.  Neglect  to  return  names  of  constables. 

162.  Falsely  certifyiog.etc.,  as  to  deeds. 

163.  Other  false  certificates. 

164.  Penalty  for  recording,  etc. ,  without  acknowledgement. 

165.  False  auditing  and  i>aying  claims. 

166.  False  auditing  and  paying  claims. 

167.  False  auditing  and  paying  claims 

§  114.  Injury  to  records  and  misappropriation  by  min* 
Isterial  officers. — A  sheriflf,  coroner,  clerk  of  a  court,  constable 
or  other  ministerial  officer,  and  every  deputy  or  subordinate  of 
any  ministerial  officer,  who  either : 

1.  Mutilates,  destroys,  conceals,  erases,  obliterates  or  falsifies 
any  record  or  paper  appertaining  to  his  office ;  or, 

2.  Fraudulently  appropriates  to  his  own  use  or  to  the  use  of 
another  person,  or  secretes  with  intent  to  appropriate  to  such  use, 
any  money,  evidence  of  debt  or  other  property  intrusted  to  him 
in  virtue  of  his  office, 

Is  guilty  of  felony. 

Hee  sections  58  and  94,  ante  ;  sections  470  and  472,  post 
The  value  of   the  paper,  etc.,  is  of  no  importance.     Ayres  v.  Covill,  18 
Barb.,  263.    But  it  must  be  a  record  or  paper  appertaining  to  the  office. 

§113.  Permitting  escapes  and  other  unlawful  acts, 
committed  by  ministerial  officers. — A  sheriff,  coroner,  clerk 
of  a  couit,  constable,  or  other  ministerial  officer,  and  every  deputy 
or  subordinate  ot  any  ministerial  officer,  who  either: 

1.  Receives  any  gratuity  or  reward,  or  any  security  or  promise 
of  one,  to  procure,  assist,  connive  at  or  permit  any  prisoner  in 
his  custody  to  escape,  whether  such  escape  is  attempted  or  not; 
or, 

2.  Commits  any  unlawful  act  tending  to  hinder  justice, 
Is  guilty  of  misdemeanor. 

See  sections  58,  89  and  90,  ante, 

§116.  Neglecting  or  refusing  to  execute  process. — An 

officer  who,  in  violation  of  a  duty  imposed  upon  him  by  law  ta 

receive  a  person  into  his  official  custody,  or  into  a  prison  under 

his  charge,  willfully  neglects  or  refuses  so  to  do,  is  guilty  of  a 

misdemeanor. 

See  section  1&4  fx)st. 

See  Smith  v,  Boten8,'36  St.  Rep.,  55;  18  N.  Y.  Supp.,  224. 

§117.  General  provision  as  to  neglect,  etc.— A  public 

officer,  or  person  holding  a  public  trust  or  employment,  upon 
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whom  any  duty  is  enjoined  by  law,  who  willfully  neglects  to  per* 
form  the  duty,  is  guilty  of  a  misdemeanor.  Tbis  and  the  preced- 
ing section  do  not  apply  to  cases  of  official  acts  or  omissions  the 
prevention  or  punishment  of  which  is  otherwise  specially  pro- 
vided by  statute. 

See  sections  154,  471  and  084,  fwat. 

The  reference  to  section  1175  of  this  Code,  in  People  ex  rel.  Wright  v.  Com- 
mon Council,  etc.,  2  How.  N.  S.,  68;  16  Abb.  N.  C,  114,  is  to  the  above  sec- 
tion. 

Otherwise  Bpeciall  j  provided.— The  prevention  or  punishment,  contem- 
plated in  the  last  clause  of  this  section,  must  be  otherwise  specially  provided 
by  statute  for  a  particular  case.  People  v.  Meakim,  44  St.  Kep.,  752;  8  N.  Y. 
Cr.,  409;  133  N.  Y.,  221;  aff'g  61  Hun,  327;  40  St.  Kep.,  688;  15  N.  Y.  Supp., 
918. 

Bar.— The  remedy  provided  in  section  2090  of  the  Code  of  Civil  Procedure 
is  no  bar  to  an  indictment  under  this  section.  Id.  But  the  punishment  by 
way  of  fine,  which  may  be  imposed  in  the  former  proceeding,  would  be  takeu 
into  account  by  the  court  in  measuring  its  punishment  upon  a  conviction  of 
the  same  person  for  a  misdemeanor  under  this  section.    Id. 

A  determination  made  in  a  civil  proceeding  to  remove  a  public  oiTlcer  for 
neglect  or  malfeasance  in  office  is  not,  in  any  proper  sense,  a  conviction  of 
such  officer  of  a  crime.    Id. 

When  grail tv. — Tlie  refusal  of  officers,  empowci-ed  to  administer  oaths„. 
when  requested,  subjects  them  to  indictment  for  misdemeanor.    People  r. 
Brooks,  1  Denio,  457.    The  neglect,  if  intentional,  is  willful.    Id. 

No  public  officer  has  been  invested  with  the  discretion  to  omii  to  carry  into 
effect  a  law  of  the  state  for  the  reason  that  he  may  not  approve  of  its  object  or 
policy,  or  for  any  other  reason.  People  ex  rel.  Wright  v.  Common  Council, 
etc.,  2  How.  N.  S..  68;  16  Abb.  N.  C.  114. 

Wlien  not  guilty. — When  boartl  of  education  not  liable  for  neglect  of  offi- 
cial duty.    Williams  r.  People,  15  W.  Dig.,  871. 

By  the  excise  law  of  1892.  special  provisions  are  made  for  the  punishment  of 
the  commissioners  ff>r  a  willful  neglect  of  duty  by  them.  People  v.  Meakim,. 
8  N.  Y.  Cr.,  420;  133  N.  Y.,  221;  44  St.  Rep.,  762;  aff'g  61  Hun,  327;  40  St. 
Rep.,  688;  15  N.  Y.  Supp..  918. 

A  refusal  of  the  excise  commissioners  to  act  upon  a  verbal  charge  against  a 
licensee  is  not  a  violation  of  duty  under  the  new  act  of  189!^    Id. 

See  People  v,  Meakim,  21  N.  i .  Supp.,  1104. 

§  1 17a.  Neglect  of  eonntv  oflHcer  to  make  report.— A  county  officer  of 
an  officer  whose  salary  is  paid  by  the  county,  who  neglects  or  refuses  to  make 
a  report  under  oath  to  the  board  of  supervisors  of  such  county  on  any  subjects 
or  matters  connectetl  with  the  dulie.'^  of  his  office,  whenever  required  by  reso- 
lution of  such  board,  is  guilty  of  a  misdemeanor. 

This  section  was  added  by  chap.  69:J  of  1893,  and  will  go  into  effect  October 
1,  1893. 

§  117b.  Neglect  of  duty  by  saperintendeut  or  overseer  of  tlie  poor. 

— The  county  superintendents  of  the  jX)or,  or  any  overscH?r  of  the  poor,  whose 

duty  it  shall  be  toprovide  for  the  sup|X)rt  of  any  bastard  and  the  sustenance 
of  its  mother,  who  shall  neglect  to  perform  such  duty,  shall  be  guilty  of  a  mis- 
demeanor, and  shall,  on  conviction,  be  liable  to  a  tine  of  two  hundred  and  fifty 
dollars,  or  to  imprisonment  not  exceeding  one  year,  or  by  both  such  tine  and 
imprisonment. 

Added  by  chap.  550  of  1896.    In  effect,  September  1,  1896. 

^118.  Delay  to  take  person  arrested  for  crime  before  a  magistrate. 

— A  public  ollicer  or  othei^person  having  arrested  any  person  upon  a  criminal 
charge,  who  willfully  and  wrongfully  delays  to  take  such  person  Injfore  a. 
magistrate  having  jurisdiction  to  take  his  examination,  is  guilty  of  a  misde- 
meanor. 

See  section  556,  post;  section  165  of  Code  of  Criminal  Procedure. 
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1 119.  Appointment  of  special  deputy  sheiffs,  peace 
officers,  etc.  Exercising  functions  of  such  officers  and 
making  arrsts^  etc.^  without  authority.— No  sheriff  of  a 
county,  mayor  of  a  city,  or  oflScials,  or  person  authorized  by  law 
to  appoint  special  deputy  sheriffs,  special  constables,  marshals, 
policemen,  or  other  peace  officers  in  this  state,  to  preserve  the 
public  peace  or  quell  public  disturbance,  shall  hereafter,  at  the  in- 
stance of  any  agent,  society,  association  or  corporation,  or  other- 
wise, appoint  as  such  special  deputy,  special  constable,  marshal, 
policeman,  or  other  peace  officer,  any  pei-son  who  shall  not  be  a 
citizen  of  the  United  States  and  a  resident  of  the  state  of  New 
York,  and  entitled  to  vote  therein  at  the  time  of  his  appointment, 
and  a  resident  of  the  same  county  as  the  mayor  or  sheriff  or  other 
official  making  such  appointment;  and  no  person  shall  assume  or 
exercise  the  functions,  powers,  duties  or  privileges  incident  and  be- 
longing to  the  office  of  special  deputy  sheriff,  special  constables; 
marshal  or  policemen,  or  other  peace  officer,  without  having  first 
received  his  appointment  in  writing  from  the  authority  lawfully 
appointing  him.  Any  person  or  persons  who  shall,  in  this  state, 
without  due  authority,  exercise,  or  attempt  to  exercise  the  func- 
tions of,  or  hold  himself  out  to  any  one  as  a  deputy  sheriff,  mar- 
shal, or  policeman,  constable  or  peace  officer,  or  any  public  officer, 
or  person  pretending  to  be  a  public  officer,  who,  unlawfully,  un- 
der the  pretense  or  color  of  any  process,  arrests  any  person  or  de- 
tains him  against  his  will,  or  seizes  or  levies  upon  any  property, 
or  dispossesses  any  one  of  any  lands  or  tenements  without  a  regu- 
lar process  therefor,  or  any  person  who  knowingly  violates  any 
other  provision  of  this  section,  is  guilty  of  a  misdemeanor.  But 
nothing  herein  contained  shall  be  deemed  to  affect,  repeal  or 
abridge  the  powers  authorized  to  be  exercised  under  sections  one 
hundred  and  two,  one  hundred  and  four,  one  hundred  and  sixty- 
nine,  one  hundred  and  eighty-three,  eight  hundred  and  ninety-five, 
eight  hundred  and  ninety-six  and  eight  hundred  and  ninety-seven 
of  the  Code  of  Criminal  Procedure;  or  under  chapter  three  hun- 
dred and  forty-six  of  the  laws  of  eighteen  hundred  and  sixty- 
three,  as  amended  by  chapter  two  hundred  and  fifty-nine  of  the 
laws  of  eighteen  hundred  and  sixty -six,  and  chapter  one  hundred 
and  ninety-three,  of  the  laws  of  eigliteen  hundred  and  seventy- 
five;  or  under  chapter  two  hnndred  and  twenty-three  of  the  laws 
of  eighteen  hnndred  and  eighty;  or  under  chapter  five  hundred 
and  twenty-seven  of  the  laws  of  eighteen  hundred  and  seventy- 
three;  or  under  chapter  two  hundred  and  five  of  the  laws  of 
eighteen  hundred  ana  seventy-five;  but  nil  places  kept  for  sum- 
mer resorts  and  the  grounds  of  racing  associations  in  the  counties 
of  New  York,  Kings  and  Westchester,  are  hereby  exempted  from 

the  provisions  of  this  act 

Amended  by  diap.  884  of  1882L 
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This  ameDdment  was  made  before  Code  went  into  effect. 
Amended  by  chap.  272  of  1892. 

This  amendment  substituted  the  present  for  the  former  section. 
See  section  556,  post;  section  l8a  of  Code  of  Criminal  Procedure. 

§  ISO.  Misconduct  in  execating  search  warrant.— 

oflicer,  who,  in  executing  a  search  warrant,  willfully  exceeds 
authority,  or  exercises  it  with  unnecessary  severity,  is  guilty  *: 
misdemeanor. 

See  sections  159  and  556,  post. 

An  officer,  under  a  legal  warrant  to  search  for  stolen  goods,  may.  afl 
demand  and  refusal,  break  open  the  outer  or  other  door.  Bell  c.  Clapi 
John.,  2ti3. 

§  131.  Refusing  to  aid  officer  in  malcing  arrest. — A 

son,  who,  after  having  been  lawfully  commanded  to  aid  an  ofl 
in  arresting  any  person,  or  in  retaking  any  person  who  has 
caT)ed  from  legal  custody,  or  in  executing  any  legal  process,  \ 
fully  neglects  or  refuses  to  aid  such  officer,  is  guilty  of  a  mL 
meanor. 

§  139.  Refusing  to  make  an  arrest. — A  person,  who,  a 

having  been  lawfully  commanded  by  any  magistrate  to  arrest 
other  person,  willfully  neglects  or  refuses  so  to  do,  is  guilty  c 
misdemeanor. 

§  133.  Resisting  execution  of  process  in  places  decla 
in  insurrection. — A  person,  who,  after  proclamation  issued 
the  governor  declaring  a  county  to  be  in  a  state  of  insurrect 
resists  or  aids  in  resisting  the  execution  of  process  in  such  cou; 
or  who  aids  or  attempts  the  rescue  or  escape  of  another  from  1 
ful  custody  or  confinement  in  such  county,  or  who  resists  or  \ 
in  resisting  a  force  ordered  out  by  the  governor  to  quell  or  s 
press  an  insurrection,  is  guilty  of  a  felony. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  Code  went  into  effect. 

§  134.  Resisting  public  officer  in  the  discliarge  of 

flllty, — A  person,  who,  in  any  case  or  under  any  circumstar 
not  otherwise  specially  provided  for,  willfully  resists,  delays 
obstructs  a  public  officer  in  discharging,  or  attempting  to 
charge,  a  duty  of  his  office,  is  guilty  of  a  misdemeanor. 
See  section  47,  ante, 

§  135.  Compounding  crimes. — A  person  who  takes  mor 
or  other  property,  gratuity  or  reward,  or  an  agreement  or  pron 
therefor,  upon  an  agreement  or  understanding,  express  or  impl 
to  compound  or  conceal  a  crime,  or  a  violation  of  statute,  o 
abstain  from,  discontinue  or  delay,  a  prosecution  therefor,  oi 
withhold  any  evidence  thereof,  except  in  a  case  where  a  com] 
mise  is  allowed  by  law,  is  guilty  : 
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1.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison, 
for  not  more  than  five  years,  where  the  agreement  or  understand- 
ing relates  to  a  felony  punishable  by  death,  or  by  imprisonment 
in  a  state  prison  for  life ; 

2.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  three  yeare,  where  the  agreement  or  understand- 
ing relates  to  another  felony  ; 

3.  Of  a  misdemeanor,  punishable  by  imprisonment  in  a 
county  jail  for  not  more  than  one  year,  or  by  fine  of  not  more 
than  two  hundre<l  and  fifty  dollars,  or  both,  where  the  agreement 
or  understanding  relates  to  a  misdemeanor,  or  to  a  violation 
of  a  statute  for  which  a  pecuniary  penalty  or  forfeiture  is  pre- 
scribed. 

See  sections  664-666  of  Code  of  Criminal  Procedure. 
Compoundinis:  a  crime  is  itself  criminal.    Devoe  v.  Davis,  8  St  Rep.»  727. 
Who  not  grniltj. — There  can  be  no  culpability  in  this  respect  in  a  party 
who  does  not  know  that  the  consideration  of   the  contract,  or  of  the  pay- 
ment of  the  money,  is  the  compounding  of  a  felony.     Id. 

The  person  injured  by  the  criminal  act  of  another,  in  his  personal  prop- 
ertv.  may  take  from  the  wrongdoer  compensation  for  the  wrong.  Conderman 
«.  Trenchard.  58  Barb.,  170. 

But  he  must  not  enter  into  any  agreement  to  prevent  or  stifle  a  prosecution 
for  the  crime.     Id. 

A  pariy  defraudfd  has  a  fieht,  fairly  and  without  fraud,  to  state  to  his 
debtor  tliat  the  latter  has  committed  a  crime,  in  order  to  induce  him  to  pay 
what  he  oujjhi,  and  is  able,  to  pay;  and,  in  case  the  debtor  yields  and  pays, 
the  transaction  does  not  amount  to  compounding  a  felony.  Kissock  v.  House, 
83  Hun,  36. 

The  holder  of  forged  paper,  for  which  he  has  paid  value,  is  under  no  legal 
obligation  to  refuse  jmyment  and  hold  such  paper  for  the  benefit  of  the  public 
prosecutor.    Id. 

Rweirer. — The  offense  of  compounding  a  crime  is  undoubtedly  confined 
to  the  party  receiving  the  money  or  property.  Daimouth  t?,  Bennett,  J 5 
Barb.,  542. 

It  is  the  taking  or  receiving,  and  not  the  payment,  of  the  money,  that  constl- 
totes  the  oflfense.     Id. 

This  section  declares  the  party  receiving  the  money,  under  such  circumstan- 
ces, the  criminal.    Id. 

Concealment. — The  prohibition  of  the  section  extends  beyond  the  mere 
agreement  to  prosecute,  and  subjects  to  punishment  those  who  conceal  the 
crime,  or  agree  to  conceal  evidence.  Conderman  v.  Trenchard,  58 Barb.,  169; 
8.  C;  Same  v.  Hicks,  8  Lans.,  111. 

§  1S6.  Conriction  of  primary  offender,  etc. — Upon  the 
trial  of  an  indictment  for  compK)undiiig  a  crime,  it  is  not  neces- 
sary to  prove  that  any  person  has  been  convicted  of  the  crime  or 
violation  of  statute,  in  relation  to  which  an  iigieement  or  under- 
standing herein  prohibited  was  made. 

See  section  82,  ante. 

In  such  case,  the  acquittal  of  the  person  clinrged  with  the  crime  is  not  a  bar 
to  a  conviction.     People  v.  Buckland,  13  Wend.,  592. 

§  147.  Intimidating,  etc.,  public  officer.— A  person  who 
directly  or  indirectly  addresses  any  threat  or  intimidation  to  a 
public  officer,  or  to  a  juror,  referee,  arbitrator,  appraiser,  or  asses- 
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sor,  or  to  any  other  person,  authorized  by  law  to  hear  and  deter 
mine  any  controversy  or  matter,  with  intent  to  induce  him,  con- 
trary to  his  duty,  to  do  or  make,  or  to  omit  or  delay,  any  act,  de- 
cision or  determination,  is  guilty  of  a  misdemeanor. 

See  sections  61 »  62  and  63,  ante;  section  464,  post 

It  is  a  misdemeanor  to  address  a  threat  to  a  public  officer,  with  intent  to  in- 
duce him,  contrary  to  his  duty,  to  omit  any  act.  Smith  v.  Botens,  86  St  Rep., 
64;  13  N.  Y.  Supp.,  223. 

The  crime  of  intimidating  an  officer  involves  the  question  of  intent.  Id. 
The  word  *'  intent "  is  expressly  used  in  this  section.    Id. 

Whether  this  section  is  intended  to  apply  to  executive  officers,  quwre.    Id. 

§  laS.  Suppressing  evidence.— A  person  who  maliciously 

f)ractices  any  deceit  or  fraud,  or  uses  any  threat,  menace  or  vio- 
ence,  with  intent  to  prevent  any  party  to  an  action  or  proceeding 
from  obtaining  or  producing  therein,  any  book,  paper,  or  other 
thing  which  might  be  evidence,  or  from  procuring  the  attendance 
or  testimony  of  any  witness  therein,  or  with  intent  to  prevent  any 
person  having  in  his  possession  any  book,  paper,  or  other  thing 
which  might  be  evidence  in  such  suit  or  proceeding,  or  prevent 
any  person  being  cognizant  of  any  fact  material  thereto  from  pro- 
ducing or  disclosing  the  same,  is  guilty  of  a  misdemeanor. 

See  sections  110  and  111,  ante, 

§  139.  Buying  lands  in  suit. — A  person  who  takes  a  con- 
veyance of  any  lands  or  tenements,  or  of  any  interest  or  estate 
therein,  from  any  person  not  being  in  the  possession  thereof,  while 
such  lands  or  tenements  are  the  subject  of  controversy,  by  suit  in 
any  court,  knowing  the  pendency  of  such  suit  and  that  the  grantor 
was  not  in  possession  of  such  lands  or  tenements,  is  guilty  of  a 
misdemeanor. 

Application. — The  former  statute  did  not  apply  to  judicial  sales.  Tuttle  v, 
Jackson,  6  Wend,,  213;  Webb  v.  Wcndon,  21  id.,  98;  Truax  v.  Thorn.  2 
Barb.,  156;  nor  to  sales  by  decree  of  competent  court.  Id.;  Pepper  v.  Haight, 
20  Barb..  429. 

The  statute  of  champerty  was  not  applicable  to  cases  of  disputed  boundaiy 
lines.     Allen  v.  Welch,  18  Hun,  226. 

Where  the  land  has  never  been  the  subject  of  controversy  by  suit  in  anr 
court,  and  the  ^antor  had  the  actual  title,  the  ffrant  is  not  condemned  by  thu 
and  the  following  section.  Danziger  v.  Boyd,  120  N.  Yt,  629;  80  St.  Kep., 
898;  2  Silv.  (Ct.  App.),  574. 

Knowledgre. — To  render  purchaser  liable,  he  must  have  knowledge  of  the 
pendency  of  the  action.  Preston  v.  Hunt,  7  Wend.,  53;  Etheridge  v.  Crom- 
well, 8  id.,  629;  Hassenfrate  r.  Kelly,  13  id.,  466. 

§  130.  Buying  pretended  titles. — A  person  who  buys  or 
sells,  or  in  any  manner  procures,  or  takes  or  makes  any  covenant 
or  promise  to  convey  any  right,  or  title  real  or  pretenaed,  to  any 
lands  or  tenements,  unless  the  grantor  thereof  or  the  person  mak- 
ing such  covenant  or  promise  has  been  in  possession,  or  he  and 
tliose  by  whom  he  claims,  have  been  in  possession  of  the  same  or 
of  the  reversion  and  remainder  thereof,  or  have  taken  the  rents 
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w\i  profits  thereof  for  the  space  of  one  year  before  such  covenant 
orpvomise  made,  is  guilty  of  a  misdemeanor. 

li^  notes  under  section  120,  ante. 

To  briug  a  case  within  a  statute,  tiie  possession  of  another  must  be  actual 
«id  not  constructive.     Dawley  v.  Brown,  79  N.  Y.,  890. 

§  131.  Mortgage  of  lands  under  adrerse  possession  not 

prohibited* — Tlie  last  two  sections  shall  not  be  construed  to  pre- 
vent any  person  having  a  just  title  to  lands  in  the  adverse  pos- 
session of  another,  from  executing  a  mortgage  upon  such  lands, 
nor  shall  said  sections  apply  to  any  conveyance  or  release  of 
lands  or  tenements  to  any  pei'son  in  the  lawful  possession 
thereof. 

Am'd  by  chap.  282  of  1888. 

This  amendment  extended  the  provisions  of  the  former  section  to  convey- 
ance or  release. 

§  133.  Common  barratry  defined. — Common  barratry  is 
the  practice  of  exciting  groundless  judicial  proceedings. 

§  133.  Declared  a  misdemeanor.— Common  barratry  is  a 
misdemeanor. 

§  1 34.  What  proof  is  required. — No  person  can  be  convicted 
of  common  barratry,  except  upon  proof  that  he  has  excited  actions 
or  legal  proceedings,  in  at  least  three  instances,  and  with  a  cor- 
rupt or  malicious  intent  to  vex  and  annoy. 

This  offense  consists  in  the  practice  or  habit  of  stirring  up  litigation.  Voo^ 
hees«.  Dorr,  51  Barb.,  587.  A  single  instance  is  insufficient.  Id.  A  definite 
number  is  required  by  this  section. 

m 

§  13S.  Interest. — Upon  a  prosecution  for  common  barratry, 
the  fact  that  the  defendant  was  himself  a  party  in  interest  or  upon 
the  recoril  to  any  action  or  legal  proceeding  complained  of,  is  not 
a  defense. 

§  136.  Buying  demands  for  suit  by  an  attorney. — An  at- 

tornev  or  counselor  who  violates  section  73  of  the  Code  of  Civil 
Procedure,  relating  to  buying  demands,  or  section  74  of  the  Code 
of  Civil  Procedure,  relating  to  certain  promises  and  gifts,  is  guilty 
of  a  misdemeanor. 

See  sections  73,  74  and  75  of  Code  of  Civil  Procediiie. 

What  is. — The  aim  of  statute  was  to  prevent  attorneys  from  purchasing 
claims  for  the  express  purpose  of  instituting  siiiis  thereon  and  thus  oppressing 
debtors  and  makmg  costs.  Wetmore  v.  Hegenian.  88  N.  Y..  73.  It  is  not  vio- 
lated, if.  at  the  time  of  the  purchase,  the  suit  is  pending  anci  being  prosecutod 
by  the  attorneys.     Id 

To  constitute  the  offense,  the  primsry  purpose  must  be  to  bring  suit,  and 
*ueh  intent  must  not  be  merelv  incidental  and  continirent.  Moses  r.  MeDivitt, 
^"iX-Y..  «2;  8  Abb.  N.  C,  47;  W«  st  v.  Kurtz.  15  Civ.  Pro..  42f>:  19  St.  Rep., 
^3    The  purchase  must  be  made  for  the  ex])ress  purpose  of  brinpinc  suit.  Id. 

When  the  purpose  of  such  purcha.se  is  to  bring  an  action,  and  is  induced  by 
the  procurement  of  an  attorney,  it  comes  within  the  prohibiti^jn  of  section  73 
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0t»eq.  of  the  Code  of  Civil  Procedure,  whether  the  transfer  is  taken  in  his  name 
or  that  of  another  person.    Browning  v.  Marvin,  100  N.  T.,  148. 

The  statute  covers  purchases  made  at  judicial  sales  had  under  the  direction 
of  an  officer  of  the  court.  Mann  v.  FairchiJd,  2  Keyes,  108;  Ramsey  «.  GouM. 
67  Barb.,  398;  Voorhees  v.  Dorr.  51  id.,  587;  Wood  v.  Perry,  1  id.,  114;  Barry 
«.  Whitney,  8  Sandf.,  696;  Hall  v.  Gird,  7  Hill,  586;  Arden  v.  Patterson,  & 
John.  Ch.,  44. 

Buying  with  an  intent  to  sue,  though  only  in  a  certain  contingency,  violatea 
the  statute.    Moses  v.  McDivitt,  2  Abb.  N.  C,  47. 

The  intent  must  be  shown.    Williams  v.  Matthews,  8  Cow.,  252. 

What  not.— The  statute  was  not  intended  to  prevent  a  purchase  for  an  hon- 
est purpose  of  protecting  some  other  important  right  of  the  assignee.  Baldwin 
V.  Latson,  2  Barb.,  806. 

It  does  not  forbid  buying  a  judgment  for  the  purpose  of  collecting  it  by  ex- 
ecution. Warner  v.  Payne,  8  Barb.  Ch.,  680;  Brotherson  v.  Consalus,  26  How., 
218. 

An  attorney  may  purchase  bonds,  etc.,  for  investment,  or  for  profit,  or  for 
the  protection  of  other  interests,  and  the  purchase  is  not  made  illegal  by  an  in- 
tent to  bring  suit,  if  necessary,  for  collection.  Moses  «.  McDivitt,  88  2f,Y,,  62;. 
West  tJ.  Kurtz,  15  Civ.  Pro.,  426;  19  St.  Rep.,  803. 

An  attorney  may  stipulate  with  his  client  for  any  agreed  compensation,  and 
may  make  it  absolute  or  contingent,  but  he  cannot  advance,  or  agree  to  ad* 
vance,  the  money  needed  to  carry  on  a  prosecution  as  an  inducement  to  thcr 

5 lacing  of  a  claim  in  his  hands  for  prosecution.  Coughlin  v.  N.Y.  C.  <&  H.  R. 
I.  R.  Co.,71N.Y.,443. 

The  mere  fact  of  the  purchase  of  a  bond,  mortgage,  etc.,  by  an  attorney,  is. 
not  evidence  of  a  purchase  with  the  intent  and  for  the  purpose  of  brineinf  an 
action  thereon.  West  v.  Kurtz,  15  Civ.  Pro.,  426;  19  St.  Rep.,  808;  HaU  v. 
Bartlctt,  9  Barb.,  297;  Bristol  «.  Dann,  12  Wend.,  142. 

A  contract  b^  an  attorney  to  advance  money,  employ  counsel  and  render 
services  in  ohtaming  damages  for  pc.  sonal  injuries,  is  void  under  section  74  of 
Code  of  Civil  Procedure.     Oishei  v.  Lawrence,  40  St.  Rep.,  660. 

Advances  by  an  attorney  to  a  client,  made  long  after  the  commence- 
ment of  the  action,  and  from  motives  of  humanity,  are  not  within  the  statute. 
Bristol  V.  Dann,  11  Wend.,  142. 

Where  a  party  is  induced  by  an  attorney  to  purchase  a  mortgage  as  an  in- 
vestment, the  provisions  of  section  73  of  the  Code  of  Civil  Procedure  do  not 
apply,  if  the  attorney  was  in  no  w«y  interested  in  the  purchase  so  that  he 
mijjht  foreclose  it.     Stephens  v.  Humphreys,  39  St.  Rep.,  134. 

It  is  not  material  whether  he  bought  with  an  idea  to  foreclose.     Id. 

Foreclosure  by  advertisement. — The  statute  extends  to  suits  in  equity, 
but  foreclosure  by  advert i.«5ement  is  not  a  suit.  Hall  r.  Bartlett,  9  Barb.„ 
297;  Baldwin  v.  Latson,  2  id.,  300;  Mann  t.  Fairchild,  2  Keyes,  106;  Warrea 
t7.  Helmer,  8  How.,  419,    See  Hall  v.  Gird,  7  Hill,  586. 

Justice^s  court. — The  former  provision  was  not  applicable  to  a  demand 
purchased  with  the  intent  of  prosecuting  it  in  a  justice's  court.  Goodell  v.. 
People,  5  Paik.,  206. 

See  Hoag  v.  Weston,  1  St.  Rep.,  585;  10  Civ.  Pro.,  95. 

§  137.  Buying  demands  by  a  justice  or  constable  for 

suit  before  justice. — A  justice  of  the  pence  or  a  constable  wlio^ 
directly  or  indirectly,  buys  or  is  interested  in  buying  anytliing  in 
action,  for  tlie  purpose  of  comnriencing  a  suit  thereon  before  a  jus- 
tice, is  guilty  of  a  misdemeanor. 

A  justice  of  the  peace  is  not  prohibited  from  buying  claims  for  the  purpoJ?e- 
of  prosecution  in  the  supreme  court.    Hoag  v,  Weston,  1  St.  Rep.,  585;  10  Civ. 
Pro.,  95. 

§138.  Offleers  inducing  guits  to  be  brought— A  justice 

of  the  peace  or  constiible,  who,  directly  or  indirectly,  gives,  or 
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^imaes  to  give,  any  valuable  consideration  to  any  person  as  an 
iw^wcement  to  bring,  or  in  consideration  of  having  brought,  a  suit 
tJtiereon  before  a  justice,  is  guilty  of  a  misdemeanor. 

Kmended  by  chap.  884  of  1882. 

Tbts  ameadment  was  made  before  Code  went  into  effect. 

See  Euag  o.  Weston,  1  St.  Rep.»  585;  10  Civ.  Pro.,  95. 

§  189.  Forfeiture  of  office. — A  person  convicted  of  a  viola- 
latioQ  of  any  of  the  three  preceding  sections,  in  addition  to  the 
punishment,  by  fine  and  imprisonment,  prescribed  therefor  by  this 
Code,  forfeits  his  office. 

SeeHoag  v.  Weston,  1  St.  Rep.»  685;  10  Civ.  Pro.,  95. 

§140.  Seceiylng  claims^  in  what  cases   allowable. — 

Nothing  in  the  four  preceding  sections  shall  be  construed  to  pro- 
hibit the  receiving  in  payment  of  anything  in  action  for  any  estate^ 
real  or  personal,  or  for  any  service  of  an  attorney  or  counselor 
actually  rendered,  or  for  a  debt  antecedently  contracted ;  or  the 
bnjing  or  receiving  of  anything  in  action  for  the  purpose  of 
remittance,  and  without  any  intent  to  violate  the  precedmg  sec- 
tions. 

See  notes  under  section  180,  ante, 

Yfh%i  not  prohibited. — The  purchase  of  the  stock  of  a  corporation  by  an 
ittorney  is  not  a  violation  of  the  statute.  Ramsey  v.  Qould,  57  Barb.,  898;  S 
Abb.  N.  8.,  17. 

It  is  not  one  of  the  securities  or  evidences  of  debt  mentioned,  nor  a  cliose  in 
action,  within  the  meaning  of  the  statute.    Id. 

A  purchase  made  by  an  attorney  for  the  purpose  of  securing  a  debt,  and  with 
no  intent  to  evade  the  statute,  is  not  unlawful.  Watson's  Executors  v,  McLareu» 
19  Wend.,  557;  Baldwin  v.  Latson,  2  Barb.,  Ch.,  806. 

Under  the  former  statute,  an  attorney  was  not  prohibited  from  rFceiving  a 
promissory  note  for  property  sold;  for  services  rendered;  for  an  antecedent 
debt;  or  for  the  purp(^  of  remittance,  if  without  any  intent  to  evade  or  violate 
the  act    People  v,  Walbridge,  8  Wend.,  129. 

§141.  Application  of  prreioas  sections. — The  provisions 
of  sections  136,  138  and  140,  relative  to  the  buying  of  claims  by 
an  attorney,  counselor,  justice  of  the  peace  or  constable,  with  in- 
tent to  prosecute  them,  or  to  the  lending  or  advancing  of  money 
by  an  attorney  or  counselor  in  consideration  of  a  claim  being  de- 
livered for  collection,  apply  to  every  case  of  such  buying  a  claim, 
or  lending  or  advancing  money,  by  any  person  prosecuting  in  per* 
8on  an  action  or  legal  proceedmg. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  Code  went  into  effect. 

§  143.  Witness*  priyilege  restricted.— No  person  shall 
be  excused  from  testifying,  in  any  civil  action  or  legal  proceed- 
ing, to  any  facts  showing  that  a  thing  in  action  has  been  bought, 
Bolder  received  contrary  to  law,  upon  the  ground  that  his  testi- 
Diony  might  tend  to  convict  him  of  a  crime.     But  no  evidenco 
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derived  from  the  examination  of  such  person  shall  be  received 
-agaiHst  him  upon  a  criminal  prosecution. 
See  seclion  712,  arUe, 

§  143.  Criminal  contempts. — ^A  person  who  commits  a 
contempt  of  court,  of  any  one  of  the  following  kinds,  is  guilty  of 
a  ni  isdemeanor : 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  committed 
during  the  sittinof  of  the  court,  in  its  immediate  view  and  presence, 
xmd  directly  tending  to  interrupt  its  proceedings  or  to  impair  the 
respect  due  to  its  authority ; 

2.  Behavior  of  the  like  character,  committed  in  the  presence  of 
41  referee  or  referees,  while  actually  engaged  in  a  trial  or  hearing, 
pursuant  to  the  order  of  the  court,  or  in  the  presence  of  a  jury, 
while  actually  sitting  for  the  trial  of  a  cause,  or  upon  an  inquest 
or  other  proceeding  authorized  by  law ; 

3.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  the  proceedings  of  a  court,  jury,  or  referee ; 

4.  Willful  disouedience  to  the  lawful  process  or  other  mandate 
of  a  court; 

5.  Resistance  willfully  offered  to  its  lawful  process  or  other 
mandate ; 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witness, 
or,  after  being  sworn,  to  answer  any  legal  and  proper  interroga- 
toi  y ; 

7.  Publication  of  a  false  or  grossly  inaccurate  report  of  its  pro- 
ceed ings.  But  no  pei-son  can  be  punished  as  provided  in  this 
section,  for  publishing  a  true,  full,  and  fair  rejX)rt  of  a  trial,  argu- 
tuent,  decision,  or  other  proceeding  had  in  court 

See  sections  247,  680  and  681,  past. 

The  case  of  People  ex  rel.  Mt-Donald  v.  Keeler,  2  N.  Y.  Cr.,  141;  88  Hun, 
^92,  was  reversed  in  99  N.  Y..  474;  8  N.  Y.  Cr..  848. 

The  case  of  People  v.  Sharp,  45  Hun,  498;  10  Kt.  Rep.,  622,  was  reversed  in 
107  N.  Y.,  427;  12  St.  Rep.,  217. 

Subd.  4  of  this  section  embodies  the  provisions  of  subd.  8,  secUon  10  of  2  R. 
fi..278. 

Application. — This  section  does  not  include  a  process  issued  merely  by  the 
.act  of  tlie  district  attorney,  without  any  direct  action  or  determination  by  the 
court.     Sherwin  v.  People,  100  N.  Y.,  851;  3  N.  Y.  Cr.,  538. 

>Vhat  Is. — One  who  disobeys  the  lawful  order  of  the  court,  not  only  offends 
against  the  dignity  of  the  particular  tribunal,  but  also  against  the  public  law. 
People  ex  rel.  Sherwin  v.  Mead.  92  N.  Y.,  420. 

The  contumacious  and  unlawful  refusal  of  a  witness  to  answer  legal  and 
proper  questions  may  be  punished  criminally.  People  ex  rel.  Joix«  v,  David- 
son, 35  Hun,  471. 

Where  a  witness,  summoned  before  a  grand  jury,  declined  to  answer,  and 
subsequently  repeated  the  refusal  before  the  court,  it  was  held  to  be  a  con- 
tempt in  the  presence  of  the  court.  People  ex  rel.  Hackley  r.  Kelly,  24  N. 
Y.,  74. 

A  reporter  of  a  newspaper,  who,  intending  to  overhear  the  deliberations  of 
the  jury,  conceals  himself  in  a  jury-room,  is  guilty  of  a  criminal  contempt.  Peo- 
«x  rel.  Choate  r.  Barrett,  56  Tiuix,  856;  30  St.  Kep„  728;  9  N.  Y.  Supp.,  827. 

What  not. — An  acl,  which  is  not  a  private  contempt,  and  is  not  enumerated 
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«moDg  criminal  contempts,  is  not  a  contempt  at  all,  though  it  may  be,  and 
Yery  often  is,  punishable  as  a  misdemeanor.  People  ex  rel.  Munsell  v.  Court, 
etc..  101  N.  Y..  245;  4  N.  Y.  Cr.,  75;  3  How.  N.  6.,  417. 

By  this  section,  certain  acts  which  are  denominated  contempts  in  section  8 
of  Code  of  Civil  Procedure,  are  declared  to  be,  and  are  made  punishable  a% 
misdemeanors.  People  v.  Meakim,  44  St.  Rep.,  758:  8  N.Y.  Cr.,  414;  183  N. 
Y..  225:  afTg.  61  Hun,  827;  40  8t.  Kep.,  688;  15  N.  Y.  bupp.,  918. 

See  King  r.  Flynn,  37  Hun,  335. 

§  144.  Grand  Jaror  acting  after  challenge   has  been 

allowed. — A  grand  juror  who,  with  knowledge  that  a  challenge, 
interposed  against  him  by  a  defendant,  has  been  allowed,  is  pres- 
ent at  or  takes  part  or  attempts  to  take  part  in  the  consideration 
of  the  charge  a^inst  the  defendant  who  interposed  the  challenge, 
or  the  deliberations  of  the  grand  jury  thereon,  is  guilty  of  a  mis- 
demeanor. 

See  sections  242  and  243  of  Code  of  Criniinal  Procedure. 

§  14S.  Inspection  of  depositions  on  examinations^  to 
irnom  allowed. — A  magistrate  or  clerk  of  any  magistrate  who 
willfully  permits  any  deposition  taken  on  an  examination  of  a  de- 
fendant before  such  magistrate,  and  remaining  in  the  custody  of 
such  magistrate  or  clerk  to  be  inspected  by  any  person,  except  a 
judge  of  a  court  having  jurisdiction  of  the  offense,  the  attorney- 
general,  the  district  attorney  of  the  county  and  his  assistants,  the 
complainant  and  his  counsel,  and  the  defendant  and  his  counsel, 
is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  145  of  1888. 

This  amendment  extended  the  right  of  inspection  to  the  complainant  and 
his  counsel. 
See  section  206  of  Code  of  Criminal  Procedure. 
See  Smith  v.  Botens,  d6St.  Rep.,  55;  13  N.  Y.  Supp.,  224. 

§  146.  Disclosure  of  depositions  returned  by  grand  Jury 
with  presentment. — A  clerk  of  any  court  who  willfully  per- 
mits any  deposition  returned  by  a  grand  jury  and  filed  witn  such 
clerk,  to  be  inspected  by  any  person,  except  the  coui*t,  the  depu- 
ties or  assistants  of  sucn  clerk,  and  the  district  attorney  and  his 
assistants,  until  after  the  arrest  of  the  defendant,  is  guilty  of  a 
misdemeanor. 

See  section  206  of  Code  of  CrimiDal  Procedure. 

See  Smith  v.  Botens,  36  St.  Rep.,  55;  13  N.  Y.  Supp..  224. 

§  147.    Racing  near  a  court. — A  person  concerned  in  any 

racing,  running  or  other  trial  of  speed  between  hoi-ses  or  otlier 

aDimals,  within  one  mile  of  the  place  where  a  court  is  actually 

sitting,  is  guilty  of  a  misdemeanor ;  but  nothing  in  this  section 

shall  apply  to  or  afiect  trials  of  speed   between    horses  or  other 

animals  upon  the  grounds  of  a  county  agricultural  society  during 

the  days  on  which  the  fairs  of  such  society  are  held. 

Am'd  by  chap.  109  of  1900.     In  effect  Sept   1.  1900. 
8ee  section  57  of  Code  of  Criminal  Procedure. 

§  148.  Miscondnct  by  attorneys.— An  attorney  or  counselor 
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1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to  any  deceit  or 
collusion,  with  intent  to  deceive  the  court  or  any  party,  as  prohibited  by 
section  seventy  of  the  Code  of  Civil  Procedure;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his  own  gain;  or, 
willfully  receives  any  money  or  allowance  for  or  on  account  of  any  money 
which  he  has  not  laid  out,  or  become  answerable  for,  as  prohibited  by  sec- 
tion seventy-one  of  the  Code  of  Civil  Procedure, 

Is  guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment  pre- 
scribed therefor  by  this  Code,  he  forfeits  to  the  party  injured  treble  dam* 
ages,  to  be  recovered  in  a  civil  action. 

See  sections  136  and  139,  ante;  sections  670  and  671,  post. 
See  Smith  v.  Botens,  36  St.  Rep.,  55;  13  N.  Y.  Supp.,  224. 

Misleading^  Court.-An  attorney  who  knowingly  misleads  the  court  or  a 
party,  is  guilty  of  a  criminal  deceit  under  the  statute.  Looflf  v,  Lawton,  H 
Hun,  588. 

It  is  not  necessary  that  his  acts  should  be  such  as  to  constitute  a  com- 
mon law  or  statutory  cheat.     Id. 

What  not  included.-The  offense  created  by  the  two  subdivisions  of  this 
section  does  not  include  the  act  of  obtaining  money  or  property  by  the 
attornev  bv  false  or  fraudulent  representations.  People  v,  Reavey,  39  Hun,. 
364 ;  4  N.  Y.  Cr.,  23. 

§  148a.AdTertiBin£^toproenrediTorceB.-Whoever  prints,  publishes, 
distributes  or  circulates,  or  causes  to  be  printed,  published,  distributed  or 
circulated  any  circular,  pamphlet,  card,  hand  bill,  advertisement,  printed 
paper,  book,  newspaper  or  notice  of  any  kind  offering  to  procure  or  to  aid 
in  procuring  any  divorce,  or  the  severance,  dissolution,  or  annulment  of 
any  marriage,  or  offering  to  engage,  appear  or  act  as  attorney  or  counsel 
in  any  suit  for  alimony  or  divorce  or  the  severance,  dissolution  or  annul- 
ment of  any  marriage,  either  in  this  state  or  elsewhere,  is  guilty  of  a  mis*, 
demeanor.  This  act  shall  not  apply  to  the  printing  or  publishing  of  any, 
notice  or  advertisement  required  or  authorized  by  any  law  of  this  state. 

Add-'d  by  ch.  203,  Laws  1902.    To  take  effect  September  1,  1902. 

§  i49»  Permitting  attorney's  name  to  be  used. — If  an  attor- 
ney knowingly  permits  any  person,  not  being  his  general  law  partner  or  a 
clerk  in  his  office,  to  sue  out  any  process  or  to  prosecute  or  defend  any 
action  in  his  name,  except  as  authorized  by  the  next  section,  such  attorney, 
and  every  person  who  shall  so  use  his  name,  is  guilty  of  a  misdemeanor. 

Who  fifoiity.-The  attorney  incurs  the  penalty,  if  he  knowingly  permits 
such  use  of  his  name.     Yorks  v.  Peck,  31  Barb.,  353. 

Every  other  person  than  those  falling  within  the  exception,  incurs  it  by 
the  use  of  the  name  for  such  purpose,  whether  or  not  tlie  attorney^  know- 
ingly permits  it.     Id. 

Subpoena. — A  Bubpoena  to  testify  is  a  process.  Yorks  v.  Peck,  81 
Barb.,  352 

§  150.  tn  what  eases  lawful. — ^Whenever  an  action  or  proceeding  is 
authorized  bj'  law  to  be  prosecuted  or  defended  in  the  name  of  the  people, 
or  of  any  public  officer,  Iward  of  officers,  or  municipal  corporation,  on  behalf 
of  another  party,  the  attorney-general,  or  district  attorney,  or  attorney  of 
such  public  oflicer  or  board  or  corporation  may  permit  any  proceeding 
therein,  to  be  taken  in  his  name  by  an  attorney  to  be  chosen  by  the  party 
in  interest. 

§  151,  Froduetion  oi  pretended  heir. — A  person  who  fraud- 
ulently produces  an  infant,  falsely  pretending  it  to  have  l)een 
born  of  a  parent  who*e  child  is  or  would  be  entitled  to  in- 
herit real  property,  or  to  receive  a  share  of  personal  prop- 
erty, with  intent  to  intercept  the  inheritance  of  such  real  property,  or 
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the  distribution  of  such  personal  property,  or  to  defraud  any  per- 
son out  of  the  same,  or  any  interest  therein;  or  who,  with  intent 
frjuJulently  to  obtain  any  property,  falsely  represents  himself  of 
another  to  oe  a  person  entitled  to  an  interest  or  share  in  the  estate 
of  a  deceased  person,  either  as  executor,  administrator,  husband, 
wife,  heir,  legatee,  devisee,  next  of  kin,  or  relative  of  such  de- 
ceased person  ;  is  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  ten  yeai-a 

What  constitutes  the  offense  of  fraudulently  producing  an  infant,  falsely 
pretending  it  to  have  been  born  of  parents,  whose  child  would  be  entitled  to 
inherit  property,  with  the  intent  of  intercepting  the  estate,  discussed.  People 
V.  Cunningham,  3  Park.,  520;  rev'd,  on  other  grounds,  in  id.,  631. 

§  133.  Sabstituting  one  child  for  another. — A  person,  to 
whom  a  child  has  been  confided  for  nursing,  education,  or  any 
other  purpose,  who,  with  intent  to  deceive  a  parent,  guardian  or 
relative  oi  the  child,  substitutes  or  produces  to  such  parent,  guar- 
dian or  relative,  another  child  or  person,  in  place  or  the  child  so 
confided,  is  punishable  by  imprisonment  in  a  state  prison  for  not 
more  than  seven  years. 

§  133.  Importing  foreign  eonyicts. — An  owner,  master  or 
commander  of  any  vessel  arriving  from  a  foreign  country,  who 
knowingly  lands  or  permits  to  land  at  any  port,  city,  harbor, 
or  place  within  this  state,  any  passenger,  seaman  or  other  per- 
son who  is  a  foreign  convict  of  any  crime  which,  if  committed 
within  this  state,  would  be  punishable  therein,  without  giving 
notice  thereof  to  the  mayor  of  such  city,  or  other  principal 
municipal  officer  of  such  port  oi  place,  is  guilty  of  a  misde- 
meanor. 

See  section  440,  po»t;  section  674  of  Code  of  Criminal  Procedure. 

§  154.  Omission  of  dnty  by  public  officers. — Where  any 
duty  is  or  shall  be  enjoined  by  law  upon  any  public  officer,  or 
upon  any  person  holding  a  public  trust  or  employment,  every 
willful  omission  to  perform  such  duty,  where  no  special  j)rovision 
shall  have  been  made  for  the  punishment  of  such  delinquency,  is 
punishable  as  a  misdemeanor. 

See  sections  116  and  117,  ante;  section  684,  post. 

The  case  of  People  v.  Long  Island  \i.  R.  Co.,  58  Hun,  413;  34  St.  Rep.,  716; 
\l  N.  Y.  Supp..  413:  was  affirmed  in  134  N.  Y.,  506;  47  8t.  Rep..  650. 

Comini8sioners  of  excise. — A  willful  disrcgnnl  of  their  duties  by  com- 
missioners of  excise,  in  granting  or  refusing  licenses  under  the  excise  law,  sub- 
jects them  to  indictment.  People  v.  Norton,  7  Barb.,  477. 
Commissioner  of  highways. — As  to  In-eaeh  of  duty  on  the  part  of  a  high- 
way commiasioner.  see  Clark  v.  Miller,  47  Barb.,  38;  Bartlelt  v.  Crozier,  17 
John..  439. 

Comnion  carrier. — A  corporation,  holding  the  employment  of  a  common 
carrier,  is  within  the  provisions  of  this  section.  People  v.  Long  I.  R.  R.  Co., 
47 St.  Rep..  660;  134  N.  Y.,  509;  aff'g,  58  Hun,  412;  12  N.  Y.  Supp.,  42;  84 
8t  Rep..  716. 
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Inspector  of  election. — The  removal  of  aa  iDspector  of  election,  under 
Bectiou  18  of  1872,  without  a  previous  written  notice,  save  in  the  excepted 
cases,  was  held  to  be  a  misdemeanor.     Gardner  v.  People,  62  N.  Y.,  299. 

Motive. — Where  the  act  tlius  prohibited  is  intentionally  done,  it  is  a  mis- 
demeanor irrespective  of  the  motive  or  intent.  Gardner  v.  People,  62  N.  Y.. 
299. 

Acting  in  good  faith  and  under  legal  advice,  is  no  defense.    Id. 

A  mistake  of  law  does  not  excuse  the  doing  of  a  prohibited  act.     Id. 

Order. — As  chap.  439  of  1884  prescribes  no  penalty  for  disobedience  of  any 
order  made  pursuant  to  its  provision,  and  provides  no  method  for  its  enforce- 
ment, obedience  to  any  order  so  made,  imposing  a  duty  upon  any  public 
officer,  or  any  person  or  corporation  holding  a  public  trust  or  employment, 
must  be  enforced  under  this  section.  People  v.  Long  L  R.  R.  Co.,  58  Hun, 
414;  34  St.  Rep.,  716. 

Overseer  of  poor. — A  willful  neglect,  by  an  overseer  of  the  poor,  of  the 
duty  as  to  rendering  an  account  of  moneys  received,  is  a  misdemeanor.  Matter 
of  Pickett,  65  How..  491. 

Refasal  to  administer  oath. — A  refusal  by  officers,  before  whom  oathi 
and  affidavits  may  be  taken,  to  administer  the  same  when  requested,  subjecta 
Uiem  to  an  indictment  for  a  misdemeanor.     People  v.  Brooks,  1  Denio,  457. 

To  make  such  neclcct  willful,  within  the  meaning  of  the  statute,  it  is  only 
necessary  that  it  shall  appear  to  be  intentional.    Id. 

It  is  no  defense  that  the  officer  believed  that  he  was  not  bound  to  do  the  act, 
and  was  not  gnilty  of  bad  faith  in  refusing.    Id. 

Supervisor. —  A  supervisor  is  punishable  by  indictment,  if  ne  wickedly 
abuses  or  fraudulently  exceeds  his  powers.  People  v.  Stocking,  50  Barb.,  578; 
82  How.,  49. 

What  not. — "What  is  not  an  omission  to  perform  his  duty  by  a  public  officer, 
•within  the  meaning  of  this  section.  People  v,  Ryall,  58  Hun,  236;  84  St.  Rep., 
204;  11  N.  Y.  Supp.,  828. 

§  lS4a.  Falsely  marking  enrolled  person  exempt. — A 

county  clerk  who  marks  "exempt"  any  ])crson  enrolled  as  liable 
to  military  duty,  whom  he  knows  not  to  be  exempt,  is  guilty  of 
a  misdemeanor. 

This  section  was  added  by  chap.  692  of  1893,  aud  will  go  into  effect  Octo- 
l)er  1,  1803. 

§  155.  i'ouimission  of  prohibited  acts. — Where  the  per- 
formance of  any  act  is  ])rohibited  by  a  statute,  and  no  j^enalty 
for  the  violation  of  such  statute  is  imposed  in  any  statute,  the 
doing  such  act  is  a  misdemeanor. 

Pee  notes  under  preceding  section. 

See  section  471.  ]f(>s(. 

An  offense  against  the  provisions  of  section  13  of  the  former  excise  law  was 
held  to  be  a  misdemeanor  punishable  as  prescribed  in  section  40  of  2  R.  S., 
697,  fixing  a  punishment  for  misdemeanors  not  otherwise  provided  for.  Foote 
V.  People,  56  N.  Y..  3n. 

§  156.  Disclosingfactof  indictment  haying  been  found. 

^A  jndtre,  gran^l  juror,  district  attorney,  clerk,  or  other  ofDcer, 
\vho,  except  in  the  due  discharge  of  his  official  duty,  discloses, 
before  an  accused  person  is  in  custody,  the  fact  of  an  indictment 
having  been  found  or  ordered  against  him,  is  guilty  of  a  misde- 
meanor. 

See  subd.  13,  section  56  of  Code  of  Criminal  Procedure. 
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§  157.  Grand  juror  disclosing  what  transpired  before  the 

grand  jury. — A  grand  juror  wno  except  when  lawfully  re- 
quired by  a  court  6r  officer  willfully  discloses,  either 

1.  Any  evidence  adduced  before  the  grand  jury;  or 

2.  Any  thing  which  he  himself  or  any  other  member  of  the 
grand  jury  said,  or  in  what  manner  he  or  any  other  grand 
juror  voted,  upon  any  matter  before  them ; 

Is  guilty  of  a  misdemeanor. 

See  sections  265  and  266  of  Code  of  Criminal  Procedure. 
See  Smitli  v,  Botens,  36  St.  Rep.,  55;  13  N.  Y.  Supp.,  224. 

§  157a.  Stenographer  disclosing  evidence  taken  befpre 
grand  jury. — A  stenographer  appointed  to  take  testimony 
given  before  a  grand  jury  who  permits  any  person  other  than 
the  district  attorney  to  take  a  copy  of  such  testimony  or  of  any 
portion  thereof  or  to  read  the  same  or  any  portion  thereof,  ex- 
cept on  the  written  order  of  the  court,  is  guilty  of  a  misde- 
meanor. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  eflFect 
October  1,  1893. 

I  158.  Instituting  suit  in  false  name. — A  person  who  in- 
stitutes or  prosecutes  an  action  or  other  proceeding  in  the 
name  of  another  without  his  consent  and  contrary  to  the 
statutes,  is  guilty  of  a  misdemeanor,  punishable  by  imprison- 
ment not  exceeding  six  months. 

See  section  1900  of  Code  of  Civil  Procedure. 

§  159.  Maliciously  procuring  search  warrant. — A  person  who 
maliciously,  and  without  probable  cause,  procures  a  search 
•warrant  to  be  issued  and  executed,  is  guilty  of  a  misdemeanor. 

See  section  120,  ante;  fourth  amend,  to  Federal  Constitution. 

§  160.  Communication  with  prisoners  prohibited. — A  per- 
son who. 

I.  Not  being  authorized  by  law  visits  any  state  prison,  re- 
formatory, penitentiary,  county  jail  or  other  place  for  the  de- 
tention of  persons  convicted  of  crime  or  communicates  with 
any  prisoner  therein  without  the  consent  of  the  agent  or 
warden,  superintendent,  keeper,  sheriff  or  other  person  hav- 
ing charge  thereof  or  without  such  consent  brings  into  or 
conveys  out  of  a  state  prison,  reformatory,  penitentiary, 
county  jail  or  other  place  for  the  detention  of  persons  con- 
victed of  crime,  any  letter,  information  or  writing  to  or  from 
any  prisoner  or 

2.  Conveys  into  or  takes  from  such  prison,  reformatory, 
penitentiary,  county  jail  or  other  place  for  the  detention  of 
persons  convicted  of  crime,  or  who  personallv  or  through  any 
other  person  or  persons  gives,  sells,  furnishes  or  otherwise 
delivers' to  any  prisoner  or  prisoners  in  custody  any  drucr» 
liquor  or  any  article  prohibited  by  law  or  by  the  rules  of  the 
superintendent,  keeper,  sheriff,  board  of  managers  or  other 
person,  or  ofHcial  having  charge  or  control  thereof;  is  guilty 
of  a  misdem^^^or. 

An  jimwded  bv  L.   1903.  chap.   333.      Tn  pffeot  Spnt.   1.   1903. 
8««  mhd.  14,  section  56  of  Code  of  Criminal  Procedure. 

8  161.  Ncfirlect'to  return  names  of  constables. — A  town  cVetk 
^bo  mWvDjr  omits  to  return  to  the  county  cl'^rk  the  name 
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of  a  person  who  lias  qualified  as  constable,  pursuant  to  law,  is 
punishable  by  a  fine  not  exceeding  ten  dollara. 

§  I6«.  Falsely  certifjing,  etc.,  as  to  deeds.— An  officer 

autliorized  by  law  to  reconi  a  conveyance  of  real  property,  or  of 
any  other  instrument,  which  by  law  may  be  recorded,  who  know- 
ingly and  fidsely  certifies  that  such  a  conveyance  or  instrument 
has  been  recorded,  is  guilty  of  a  felony. 

§  103.  Other  false  certificates. — A  public  officer  who, 
being  authorized  by  law  to  make  or  give  a  certificate  or  other 
writing,  knowingly  makes  and  delivers  as  true  such  a  certificate 
or  writing,  containing  any  statement  which  he  knows  to  be  false, 
in  a  case  where  the  punishment  thereof  is  not  expressly  providetl 
by  law,  is  guilty  of  a  misdemeanor. 

§  164.  Penalty  for  recording,  etc.,  witliout  acknowledg- 
ment.— A  public  officer  authorized  to  file  or  record  any  instru- 
ment or  conveyance  of,  or  aflecting  property  which  is  duly  proved 
or  acknowledged,  who  knowingly  files  or  records  any  such  instru- 
ment or  conveyance  which  is  not  accompanied  by  a  certificate, 
according  to  law,  of  the  proof  or  acknowledgment,  is  guilty  of  a 
misdemeanor. 

A  county  clerk  may  properly  refuse  to  record  a  deed  which  is  not  legally 
acknowleged. People  v.  Brown,  7  Wend.,  493. 

§  165.  False  auditing  and  paying  claims. — A  public  offi- 
cer, or  a  person  holding  or  discharging  the  dutias  of  any  officeW 
place  of  trust  under  the  state,  or  in  any  county,  town,  city  or  vil- 
lage, a  part  of  whose  duties  is  to  audit,  allow  or  pay,  or  take  part 
in  auditing,  allowing,  or  paying  claims  or  demands  upon  thestate, 
or  such  county,  town,  city  or  village,  who  knowingly  audits, 
allows  or  i>ays,  or  directly  or  indirectly  consents  to,  or  in  any  way 
connives  at  the  auditing,  allowance  or  payment  of  any  claim  or 
demand,  against  the  state,  or  such  county,  town,  city  or  village, 
which  is  false  or  fraudulent,  or  contains  charges,  items  or  claims 
which  are  false  or  fraudulent,  is  guilty  of  felony,  punishable  by 
imprisonment  for  a  term  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  by  both. 

Amended  by  chap.  662  of  1892. 

This  auK-iufment  fixed  Uie  maximum,  and  omitted  the  minimum,  punish- 
ment. 

See  pcction  672,  post. 

A  supervisor  who,  while  acting  as  a  member  of  the  board,  knowingly, 
corruptly,  unlawfully  and  partially  votes  that  an  account,  presented  against 
tlie  county,  be  allowed,  is  guilty  of  a  misdemeanor.  People  v.  Stocking, 
50  Barb.,  573.  It  is  not  essential  that  the  i)onnl  should  have  jurisdiction  of 
the  ^ui)ject-matter  upon  which  it  acts.  LI.  If  the  ollicer  wickedly  abuses, 
or  fraudulently  exceeds,  his  powers,  he  is  punishable.  Id.  It  is  not  nieces- 
sary  that  any  injurious  effects  should  result  to  individuals  from  his  miscon* 
Juct.     Id. 
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§  166.  False  aaditing  and  paying  claims.— A  person  who, 
T)eiDg  or  acting  as  a  public  officer  or  otherwise,  by  willfully  audit- 
ing or  paying,  or  consenting  to  or  conniving  at,  the  auditing  or 
pyment  of  a  false  or  fraudulent  claim  or  demand,  or,  by  any 
other  means,  wrongfully  obtains,  receives,  converts,  disposes  of  or 
pays  out,  or  aids  or  abets  another  in  obtaining,  receiving,  cowrert- 
ing,  disposing  of  or  paying  out,  any  money  or  property  held, 
owned  or  in  the  possession  of  the  state,  or  of  any  city,  county  or 
village,  or  other  public  corporation,  or  any  board,  department, 
agency,  trustee,  agent  or  officer  thereof,  is  guilty  of  a  felony,  pun- 
ishable by  imprisonment  for  not  less  than  three  nor  more  than  five 
years,  or  by  a  fine  not  exceeding  five  times  the  amount  or  value 
of  the  money  or  the  property  converted,  paid  out,  lost  or  disposed 
of  by  means  of  the  act  done  or  abetted  by  such  person,  or  by  both 
such  imprisonment  and  fine.  The  amount  of  any  such  fine,  when 
paid  or  collected,  shall  be  paid  to  the  treasury  of  the  corporation 
or  body  injured.  A  conviction  under  this  section  forfeits  any 
office  held  by  the  offender,  and  renders  him  incapable  thereafter 
of  holding  any  office  or  place  of  trust. 

See  sections  672,  post. 

§  167.  False  aaditing  and  paying  claims. — A  transfer  in 
whole  or  in  part  of  any  deposit  with  any  bank  or  other  deposit- 
ary, or  of  any  credit,  claim  or  demand  upon  such  depositary, 
whereby  the  right,  title  or  possession  of  the  owner  or  holder  of 
such  deposit,  or  of  any  custodian  thereof,  is  impaired  or  affected, 
isacoaversion  thereof  under  the  last  section. 


CHAPTER  YIIL 

CoTi^raey. 

8KnoK  168.     Conspiracy  defined. 

169.  Conspiracies  against  peace,  etc. 

170.  No  other  conspiracies  punishable 

171.  Overt  act,  when  necessary. 
171a.  Coercion  by  employers. 

§  168.  Conspiracy  defined. — If  two  or  more  persons  con- 
spire, either 

1.  To  commit  a  crime ;  or 

2.  Falsely  and    maliciously  to  indite  another  for  a  crime,  or 

to  procure  another  to  be  complained  of  or  arrested  for  a  crime  ; 
or 

8.  Falsely  to  institute  or  maintain  an  action  or  special  proceed- 
i^;  or 

4.  To  cheat  and  defraud  another  out  of  property  by  any  means 
^Wch  are  in  themselves  criminal,  or  which,  if  executea,  would 
amount  to  a  cheat,  or  to  obtain  money  or  any  other  property  by 
^pretenses;  or 
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5.  To  prevent  another  fi*ora  exercising  a  lawful  trade  or  calling 
or  doing  any  other  lawful  act,  b^  force,  threats,  intimidation,  oj 
by  interfering  or  threatening  to  interfere  with  tools,  implements 
or  property,  belonging  to  or  used  by  another,  or  with  the  use  o] 
employment  thereof  j  or 

6.  To  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce,  or  for  the  perversion  or  obstruc 
tion  of  justice,  or  of  the  due  administration  of  the  laws; 

Each  of  them  is  guilty  of  a  misdemeanor. 

See  sections  170,  658  and  678,  past. 

See  note  on  Strikes  and  Boycotts  in  4  N.  Y.  Cr..  861. 

See  note  on  Strikes.  Boycott,  etc.,  24  Abb.  N.  C.  260. 

Ee-enactment.— The  provision  of  subd.  6,  section  8,  of  2  R.  8.,  692,  ii 
contained  in  subd.  6  of  this  section  of  the  Code.  Leonard  v.  Poole,  114  N 
Y.,  377;  23  St.  Rep..  753. 

The  word  ''cheat,"  as  used  in  subd.  4  of  this  section,  retains  the  meanim 
it  possessed  at  common  law.  People  v,  Olson,  39  St.  Rep.,  297;  15  N.  T 
Bupp.,  778,  9. 

Appointment  to  office. — An  agreement  between  two  parties  that,  in  con 
rideration  of  one  of  them  securing  the  other's  appointment  to  a  public  office 
the  latter  would  place  his  resignation  in  the  former's  hands,  when  reouested 
make  no  appointment  of  subordinates  in  the  office  without  his  approval ;  mak( 
such  removals  therein  as  he  might  suggest  and  request;  and  transact  the  busi 
ness  of  the  office  as  he  might  direct,  amounts  to  a  conspiracy  for  the  perver 
sion  or  obstruction  of  justice,  and  of  the  due  administration  of  the  laws.  Peo 
pie  V,  Squire,  20  Abb.  N.  C,  369;  6  N.  Y..  Cr.,  264;  1  St.  Rep.,  685. 

What  necessary. — To  constitute  guilt,  there  must  be  both  a  wrongful  aci 
and  a  criminal  intent.  People  v.  Flack,  125  N.  Y.,  834;  84  St.  Rep.,  728;  i 
N.  Y.  Cr.,  88. 

The  criminal  intent  is  a  question  for  the  jury.    Id. 

To  make  an  agreement  between  two  or  more  persons  to  do  an  act,  innocent 
In  itself,  a  criminal  conspiracy,  it  is  not  enough  that  it  appears  that  the  act, 
which  was  the  object  of  the  acreement,  was  prohibited.  People  v.  Powell,  6J 
N.  Y.,  88;  People  «.  Flack,  125 id.,  333;  84  St.  Rep.,  726;  8  N.  Y.  Cr.,  88. 

The  mere  fact  that  the  conspiracy  has  for  its  object  the  doing  of  an  act 
which  may  be  unlawful,  followed  by  the  doing  of  such  act,  does  not  constitute 
the  crime  of  conspiracy,  unless  the  jury  find  that  the  parties  were  actuated  b> 
a  criminal  intent.    Id. 

The  actual  criminal  or  wrongful  purpose  must  accompany  the  agreement, 
and  if  that  is  absent,  the  crime  of  conspiracy  has  not  been  committed.    Id. 

It  does  not  constitute  a  conspiracy  under  our  statutes  for  persons  to  combine 
together  to  commit  a  trespass  upon  or  to  destroy  another's  property.  People 
tJ.  Everest.  51  Ilun,  25;  20  St.  Rep.,  461;  3  N.  Y.  Supp.,  614,  7. 

The  unlawful  agreement  constitutes  the  gist  of  the  offense.    Id. 

An  agreement  between  a  labor  organization  and  an  association  of  manufac- 
turers that  no  manufacturer  belonging  to  an  association  shall  employ  any 
person  who  is  not  a  member  of  the  labor  organization,  or  to  retain  for  a  longer 
time  than  four  weeks  any  employee  who  refuses  to  join  the  labor  organization, 
is  a  conspiracy.     Curran  v.  Galen,  22  N.  Y.  Supp.,  826. 

Not  criminal.— Subdivisions  5  and  6  of  this  section  are  limited  by  sectioD 
170,  post.    People  ex  rel.  Gill  v.  Smith,  5  N.  Y.  Cr.,  512  ;  10  St.  Rep.,  780. 

But  such  limitation  only  goes  to  the  extent  of  legalizing  the  peaceable  and 
onleriy  strike  when  resorted' to  in  good  faith  for  the  authorized  purposes.    Id. 

Peacenble  withdrawal  from  employment,  commonly  called  a  strike,  how- 
ever extensive,  for  the  purpose  of  obtaining  an  advance  of  the  rate  of  wages, 
or  maintaining  such  rate,  is  not  an  offense  against  the  provisions  of  this  sec- 
tion.   Id. 

All  meetings  and  combinations  of  workmen,  which  seek,  by  all  peacea^  U' 
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neam,  an  increase  of  wages,  and  are  not  disdngulshed  by  violence  or  threato, 
tre lawful.    People  ex  ret  Oill  v.  Walsh.  6  N.  Y.  Cr.,  292;  15  8t.  Rep.,  17. 

But  a  combination  to  drive  out,  and  prevent  from  working  in  a  certain  dis- 
trict, an  objectionable  person,  is  a  criminal  conspiracy.     Id. 

Bojeott— Boycotting  is  a  misdemeanor,  both  at  common  law  and  under 
this  section..  Old  Dominion  S.  8.  Co.  v,  McKenna,  18  Abb.,  N.  8.,  281. 

It  is  a  criminal  offense  for  two  or  more  persons  corruptly  and  maliciously  to 
confederate  together  to  deprive  another  of  his  liberty  or  property ;  or  to  injure 
other  workmen  by  adopting  means  to  deprive  them  of  their  employment.  State 
r.01idden.6N.  Y.  Cr.,  321. 

The  fact  that  the  conspiracy  has  a  lawful  end  in  view,  is  no  legal  excuse  for 
the  employment  of  criminal  means.    Id. 

Where  a  number  of  men  combine  together  to  injure,  and  thereby  to  prevent 
the  exerdae  of  a  lawful  (^ing,  by  congre^ting  near  the  doors  of  the  person 
to  be  injured,  by  printing  circulars  descriptive  of  the  supposed  grievances, 
and  by  distributing  the  same  near  and  about  his  doors  to  the  customers  and 
passers-by,  and  the  effect  of  such  overt  acts  is  to  intimidate  and  thereby  warn 
off  his  customers  and  the  general  public  who  might  otherwise  patronize  him, 
and  to  intimidate  such  f^rson  hiniself,  those  who  conspire  and  participate  in 
the  overt  acts,  are  guilty  of  the  crime  of  conspiracy  under  subdivision  5  of  this 
section.  People  v,  Eostka,  4N.  T.  Cr.,  429.  See  People  «.  Wilzig,  4  N.  Y. 
Cr..408. 

£TerT  attempt  by  force,  threat  or  intimidation  to  deter  or  control  an  em- 
I^yer  in  the  oetermination  of  whom  he  will  employ  or  what  wages  he  will 
pay,  is  an  act  of  wrong  and  oppression.  Crump  i^.  Commonwealth,  4  N.  Y. 
i>.,  M2.    Every  combination  for  such  a  purpose  Is  an  unlawful  conspiracy. 

Indifiduals  who,  by  unlawful  combinations,  seek  to  interfere  with  the  trade, 
business  or  occupation  of  others,  with  a  view  of  injuring  or  embarrassing 
them  in  the  prosecution  of  such  trade  or  business  are  subject  to  the  penalties 
of  the  criminal  law.  Thomas  v.  Musical  M.  P.  Union,  121  N.  Y.,  50;  80  St. 
Rep.,  564. 

To  constitute  intimidation,  it  is  not  necessary  that  there  should  be  any  overt 
act  of  violence,  or  any  direct  threat  by  word  of  mouth.  People  v.  Wilzig,  4 
N.  Y.  Cr.,  408.  It  is  enough  if  the  attitude  of  those  engaged  in  the  overt  act 
is  intimidating.  Id.  This  noav  be  shown  by  their  numl^rs,  methods,  placard, 
circolars  and  devices.  Id.  What  constitutes  intimidation  within  the  meaning 
of  the  law.    Id. 

The  unlawful  purpose  may  be  also  evidenced  by  force,  threats  or  intimida- 
tion to  prevent  another  from  exercising  a  lawful  trade  or  calling.  People  ex 
rel.  Gni  V.  Smitii,  5  N.  Y.  Cr.,  512;  10  St.  Rep..  780. 

Combination. — A  combination  to  control  prices  is  illegal.  People  v.  Shel- 
don, 50  St.  Rep.,  281. 

An  association  of  manufacturers  of  wire  cloth  formed  for  the  avowed  pur- 
pose of  regulating  the  price  of  the  commodity,  each  of  the  members  stipulut- 
log,  under  a  heavy  penalty,  that  he  will  not  sell  at  less  than  a  specified  rate, 
was  held  in  Dewitt  Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co.,  14  N.  Y. 
Supp.,  277,  to  be  contrary  to  public  policy  and  illegal. 

An  a£:Teement,  association,  combination  or  arrangement,  or  whatever  else 
it  may  Be  called,  having  for  its  objects  the  removal  of  competition  and  the  ad- 
Tancement  of  prices  of  the  necessaries  of  life,  violates  subdivision  6  of  this 
section.  People  v.  North  R.  S.  R.  Co..  54  Hun,  380;  27  St.  Rep.,  284;  7  N. 
Y.  Sapp.,  411. 

A  consolidation  of  manufacturing  corporations,  save  in  the  manner  and  as 
proTided  by  statute,  and  whether  made  directly,  or  indirectly  through  the 
laediam  of  a  trust,  is  unlawful  and  injurious  to  the  public  interests.  People 
t  Korth  R.  8.  R.  Co..  121  N.  Y.,  582;  31  St.  Rep.,  781. 

If  two  or  more  persons  conspire  to  commit  any  act  injurious  to  trade  or 
conunerce,  each  of  them  is  guilty  of  a  misdemeanor.    Leonard  v,  Poole,  114 
K.  Y.,  877;  23  St.  Rep.,  758. 
flee  People  «.  Snaith,  57  Hun,  884;  82  St.  Rep.,  569;  10  N.  Y.  Supp.,  590; 
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People  f).  Sheldon,  21  id.,  859;  50  St.  Rep.,  231;  People  v  Crotty,  30  St.  Rep., 
46;  9  N.  Y.  Supp.,  988;  People  v.  Lenhardt,  4  N.  Y.  Cr.,  326. 

See  chapter  716  of  1893,  preventing  monopolies  in  articles  of  general 
necessity. 

§169.  Conspiracies  against  peace^  etc — If  two  or  more 
persons,  being  out  of  this  state,  conspire  to  commit  any  act  against 
the  peace  of  this  state,  the  commission  or  attempted  commission 
of  which,  within  this  state,  would  be  treason  against  the  state,  they 
are  punishable  by  imprisonment  in  a  state  prison  not  exceeding 
ten  yeara 

§  170.  No  other  conspiracies  punishable. — No  conspiracy 
is  punishable  criminally  unless  it  is  one  of  those  enumerated  in  the 
last  two  sections,  and  the  orderly  and  peaceable  assembling  or  co- 
operations of  persons  employed  in  any  calling,  trade,  or  handicraft, 
for  the  purpose  of  obtaining  an  advance  in  tlie  rate  of  wages  or 
compensation,  or  of  maintaining  such  rate,  is  not  a  conspiracy. 

Amended  by  chap.  384  of  1882. 

This  amendment  was  made  before  Code  went  into  effect. 

See  section  168,  ante  ;  sections  673  and  675,  post. 

The  case  of  People  t?.  Barondess.  61  Hun,  577  ;  8  N.  Y.  Cr.,  234 ;  41  St 
Rep.,  659;  16  N.  Y.  Supp.,  439,  was  reversed  in  8  N.  Y.  Cr„  876;  46  8t 
Rep..  248. 

This  section  embodies  subd.  6,  section  8.  chap.  1,  title  6,  part  4  of  Revised 
Statutes.    See  chap.  19  of  1870. 

Section  168,  ante,  and  this  section  are  entirely  harmonious.  People  ex  rel. 
Gill  tJ.  Smith,  5  N.  Y.  Cr.,  512 ;  10  St.  Rep.  730. 

Object. — This  section  is  a  weapon  in  aid,  not  of  compulsory  organization, 
but  of  voluntary  co-operation.      Id. 

Liinitajtion. — This  section  does  not  authorize  a  combination  of  individuals 
to  compefT  by  means  condemned  in  section  168,  ante,  all  workingmen  to  join 
the  CO- operative  forces,  or  to  punish  those  who  are  supposed  to  be  inimical 
thereto.    Id. 

What  is  permitted  by  this  section  cannot  be  a  conspiracy  to  commit  an  act 
iniurious  to  trade  or  commerce,  nor  to  prevent  another  from  exercising  a  law- 
ful trade  or  calling  by  force,  threats  and  intimidation.  Id.  But  what  is  not 
permitted  by  this  section  mav  constitute  a  conspiracy  and  be  punishable  under 
subds.  5  and  6  of  section  16S,  ante. 

See  Reynolds  v.  Everett,  67  Hun,  304;  50 St.  Rep.  896;  22  N.  Y.  Supp., 
818;  Rogers n.  Evaits,  17  Id.,  267;  Master  Stevedore  Assn  «.  Walsh,  2 Daly,  1. 

§  171.  Oyert  act,  when  necessary. — No  agreement  except 
to  commit  a  felony  upon  the  person  of  another,  or  to  commit  ar- 
son or  burglary,  amounts  to  a  conspiracy,  unless  some  act  besides 
such  agreement  be  done  to  effect  the  object  thereof,  by  one  or 
more  of  the  parties  to  such  agreement 

See  section  720,  post. 

Overt  act  necessary. — To  constitute  the  crime  of  conspiracy,  there  must 
be  both  an  agreement  and  an  overt  act  to  effect  the  object  of  the  agreement, 
except  where  the  conspiracv  is  to  commit  certain  felonies  specified.  People  t. 
Flack,  125  N.  Y..  333;  34  St.  Rep.,  727;  8  N.  Y.  Cr.,  88. 

The  entering  into  the  confederation  merely,  save  in  the  excepted  cases,  is  not 
an  indictable  offense,  unless  some  overt  act,  besides  such  agreement,  is  done  to 
effect  the  object  thereof.  People  t.  Everest,  51  Hun,  29;  20  St.  Rep.,  405;  8 
N.  Y.  Supp.,  617. 
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§  171b.  Depriving  members  of  national  guard  of  employ 
ment. — A  person  who,  either  by  himself  or  with  another,  wil 
fully  deprives  a  member  of  the  national  guard  of  his  employ 
ment,  or  prevents  his  being  employed  by  himself  or  another 
or  obstructs  or  annoys  said  member  of  said  national  guard,  o 
his  employer,  in  respect  of  his  trade,  business,  or  employ 
ment,  because  said  member  of  said  national  guard  is  sue! 
member,  or  dissuades  any  person  from  enlistment  in  the  sai* 
national  guard  by  threat  of  injury  to  him  in  case  he  shall  s 
enlist,  in  respect  of  his  employment,  trade,  or  business,  i 
guilty  of  a  misdemeanor. 

Added  by  L.  1903,  chap.  349.     In  effect  Sept.  1,  1903. 

§  zyzc.  Discrimination  against  members  of  national  guard 
— No  association  or  corporation,  constituted  or  organized  fo 
the  purpose  ot  promoting  the  success  of  the  trade,  employ 
ment,  or  business  of  the  members  thereof,  shall  by  any  con 
stitution,  rule,  by-law,  resolution,  vote,  or  regulation,  dis 
criminate  against  any  member  of  the  national  guard  of  the 
state  of  New  York,  because  of  such  membership  in  resped 
of  the  eligibility  of  such  member  of  the  said  national  guarc 
to  membership  in  such  association  or  corporation,  or  in  re 
spect  of  his  right  to  retain  said  last  mentioned  membership 
it  being  the  purpose  of  th'S  section  and  the  section  immedi 
ately  preceding  to  protecc  a  member  of  the  said  nationa 
guard  from  disadvantage  in  his  means  of  livelihood  an( 
liberty  therein  but  not  to  give  him  any  preference  or  advan 
ta'ge  on  account  of  his  membership  of  said  national  guard 
A  person  who  aids  in  enforcing  any  such  provisions  against  j 
member  of  the  said  national  guard  with  the  intent  to  dis 
criminate  against  him  because  of  such  membership,  is  guilt; 
of  a  misdemeanor. 

Added  by  L.  1903,  chap.  349.     In  effect  Sept.  1.  1903»  . 
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An  iDdictment  for  conspiracy  will  be  set  aside,  unless  the  grand  Jury  had 
before  them  proof,  not  only  of  the  overt  acts  of  the  defendants,  but  also  of  an 
illegal  combination  amounting  to  a  conspiracy  under  which  the  overt  acts 
n-ere  committed.  People  v.  Brickner,  8  N.  Y.  Cr.,  217;  15  N.  Y.  Supp., 
531,2. 

A  failure  to  show  an  overt  act  on  the  part  of  an  alleged  conspirator  is  not 
material,  if  it  is  made  to  appear  that  he  entered  into  a  conspiracy  of  which  the 
overt  acts  were  the  result.     People  v.  Brickner,  8  N.  Y.  Cr.,  224. 

Ad  application  for  appointment  to  the  office,  made  in  pursuance  of  the  con* 
spiracy,  and  a  letter  made,  signed  and  delivered  to  the  co-conspirator,  embodv- 
iog  the  agreement,  constitute  sufficient  overt  acts.  People  v.  Squire,  20  Abb. 
N.  C.  375-  6  N  Y.  Cr.   264. 

See  Reynolds  k  Everett,  67  Hun,  304;  50  St.  Rep.,  896;  22  N.  Y.  Supp.,  813. 

§171a.  Coercion  by  employers, — Any  person  or  persons, 
employer  or  employers  of  labor,  and  any  person  or  peraons  of  any 
corporation  or  corporations  on  behalf  of  such  corporation  or  cor- 
porations, who  shall  hereafter  coerce  or  compel  any  person  or  per- 
sons, employe  or  employes,  laborer  or  mechanic,  to  enter  into  an 
^reement,  either  written  or  verbal  from  such  person,  persons,  em- 
ploye, laborer  or  mechanic,  not  to  join  or  become  a  member  of 
inj  labor  organization,  as  a  condition  of  such  person  or  persons 
securing  employment,  or  continuing  in  the  employment  of  any 
such  person  or  persons,  employer  or  employers,  corporation  or 
corporations,  shall  be  deemed  guilty  of  a  misdemeanor.  The  pen- 
alty for  such  misdemeanor  shall  be  imprisonment  in  a  penal  in- 
stitution for  not  more  than  six  months,  or  by  a  fine  of  not  more 
than  two  hundred  dollars,  or  by  both  such  fine  and  imprisonment 

This  seolion  was  added  by  chap.  688  of  1887. 

It  is  a  misdemeanor  for  an  employer  to  require,  as  a  condition  of  a  person's 
^tering  or  remaining  in  his  employ  that  he  shall  not  become  a  member  of  any 
iabor  oreanizalion.    Curran  v.  Galen,  22  N.  Y.  Supp.,  827;  52  St.  Rep.,  479. 

Reynolds  v.  Everett.  22  N.  Y.  Supp.,  818;  50  St.  Rep.,  896;  Master  Steve- 
dores' Ass'n  «.  Walsh,  2  Daly,  1. 
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76  Penal  Code 

§  173.  Suicide  defined. — Suicide  is  the  intentional  taking  ot 
one's  own  life. 

No  crime. — Suicide,  or  the  successful  attempt  to  commit  it,  is  not  made  a. 
criae  by  the  Code.  Darrow  v.  Family  Fund  Society,  42  Hun,  245;  3  St. 
Rep.,  745. 

Suicide  is  not  a  violation  of,  or  an  attempt  to  violate,  any  cdminal  law. 
Freeman  v.  National  B.  Society,  5  St.  Rep.,  82 

§  173.  No  forfeiture  Imposed  for  suicide. — Although  sui- 
cide is  deemed  a  grave  public  wrong,  yet  from  the  impossibility 
of  reaching  the  successful  perpetrator,  no  forfeiture  is  imposed. 

See  section  710,  post. 

Suicide  is  not  a  crime  in  ta.s  state.  Darrow  v.  Family  Fund  Society,  115 
N.  Y..  542;  27  St.  Rep.,  476;  aflf'g  42  Hun,  247;  3  St.  Rep.,  745.  See  Freemao- 
V.  Nat.  Ben.  Soc.,  5  St.  Rep.,  82. 

§  174.  Attempting  suicide. — A  person  who,  with  intent  to 
take  his  own  life,  commits  upon  himself  any  act  dangerous  to 
human. life,  or  which,  if  committed  upon  or  towards  another 
person  and  followed  by  death  as  a  consequence,  would  render  th^ 
perpetrator  chargeable  with  homicide,  is  guilty  of  attempting  sui- 
cide. 

The  attempt  to  commit  suicide  is  made  a  crime  by  this  section.  Darrow^ 
t».  Family  Fund  Society,  116  N.  Y.,  542;  27  St.  Rep.,  476;  aflf'g  42  Hun, 
247;  3  St.  Rep.,  745. 

§  175.  Aiding  suicide. — A  person  who  willfully,  in  any 
manner,  advises,  encourages,  abets  or  assists  another  person  in 
taking  the  latters  life,  is  guilty  of  manslaughter  in  the  first 
degree. 

In  Commonwealth  v.  Bowen,  2  Wh.  Cr.  Cas.,  226;  18  Mass.,  856,  it  was 
held  that  a  party,  who  advises  another  to  commit  suicide,  whereby  the  latter 
does  so,  is  guilty  of  murder.  Under  this  section,  the  adviser  would  be  guilty 
of  manslaughter  in  the  first  degree. 

InRegina  v.  Jessup,  10  Crim.  L.  Mag..  862,  it  was  held  that,  where  two 
persons  enter  into  an  agreement  to  commit  suicide  together,  but  only  one  of 
them  dies  from  the  use  of  the  means  employed  to  produce  death,  the  survivor 
was  guilty  of  murder. 

§170.  Abetting  an  attempt  at  suicide.  —  A  person  who 
willfully,  in  any  manner,  encourages,  advises,  assists  or  abets 
another  person  in  attempting  to  take  the  latter's  life,  is  guilty  of 
a  felony. 

See  notes  under  preceding  section. 

§  177.  Incapacity  of  person  aided,  no  defense.— It  is  not 

a  defense  to  a  prosecution  under  either  of  the  last  two  sections^ 
that  the  person  who  took,  or  attempted  to  take,  his  own  life,  was^ 
not  a  person  deemed  capable  of  committing  crime. 

Suicide  is  competent  evidence  upon  the  issue  of  insanity,  but  is  not  pr& 
sumptive  evidence  of  it.  Matter  of  Card,  28  St.  Rep.,  ,')29;  8  N.  Y.  Supp^ 
297. 
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§  178.  Panishment  of  attempting  saieide.— Every  peraoi^ 
guilty  of  attempting  suicide  is  guilty  of  felony,  punishable  hy 
imprisonment  in  a  state  prison  not  exceeding  two  years,  or  by  »^ 
fine  not  exceeding  one  thousand  dollars,  or  both. 

This  section  presumes  sanity.    Matter  of  Card,  28  St.  Rep.,  52»;  8  N.  Y. 

8upp.,  m. 

So.  io  Covie  V.  Commonweallh.  100  Penn.  St.,  578,  it  was  held  that  an  at- 
tempt at  suicide  raises  nopresumption  of  insanity. 

io^  ^^  ^'F^^^^y  ^°^  Society,  116  N.  Y.,  548,  27  St.  Rep.,  476;  aff'g. 
42  Hud,  247;  3  St.  Rep.,  745.  y»»^ 
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201.  Liability  of  persons  making  or  keeping  gunpowder  contrary  t9- 

law. 
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205.  Same. 

§179.  Homicide  defined. — Homicide  is  the  killing  of  onor 
human  being  by  the  act,  procurement  or  omission  of  another. 

When  crime. — The  Code  makes  the  killing  of  a  human  being  a  crime  only' 
when  it  is  neither  justifiable  nor  excusable.  People  t?.  Hill,  19  St.  Rep.,  672 r 
49  Hun,  432;  3  N.  Y.  Supp.,  564. 

Presumption. — All  homicide  is  presumed  to  be  malicious.  People  v.  Con- 
loy.  97  N.  Y.,  75;  2  N.  Y.  Cr.,  665. 

But  there  is  no  legal  presumption  arising  from  the  mere  proof  of  the  com* 
mission  of  a  homicide.    Id. 

The  mere  fact  of  killing  proves  homicide,  but  it  does  not  prove  whether  the 
homicide  is  a  crime  or  is  justifiable  or  excusable.  Peoples.  Downs,  56  Hun,. 
9;  29  St.  Rep.,  121;  7  N.  N.  Y.  Cr.,  485. 

Bnrden. — The  burden  rests  upon  the  prosecution  to  establish  every  essen- 
tial element  of  the  crime.    People  r.  Hill,  49  Hun,  432;  19  St.  Rep.,  672;  S- 
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N.  Y;  Sapp.,  564,  The  proof  of  the  existence  of  certain  elements  of  the  crime 
iloes  not  relieve  the  prosecution  of  the  obligation  to  establish  the  other  esBea- 
tials.     Id. 

See  People  «.  Webster.  52  St.  Rep.,  240;  22  N.  Y.  Supp.,  641. 

§  1 80.  Different  kinds  of  homicide.—Homicide  is  either 

1.  Murder; 

2.  Manslaughter; 

3.  Excusable  homicide ;  or, 

4.  Justifiable  homicida 

Inference  of  intent. — The  intent  of  the  homicide  must  ordinarily  be  in- 
ferred from  the  nature  and  surroundings  of  the  act.  People  v.  Beckwlth,  8  St. 
Hep.,  104;  108  N.  Y.,  867;  5  N.  Y.  Cr.,  229. 

Less  degrree. — A  man  cannot  be  convicted  of  a  less  degree  of  crime,  simply 
because  a  iurv  doubt  whether  he  committed  the  greater.  People  v.  DoTvns,  56 
Hun.  11;  29  St.  Rep.,  121;  7  N.  Y.  Cr.,  487. 

See  People  v.  Hill,  49  Hun,  482;  19  St.  Rep.,  672;  8  N.  Y.  Supp..  564. 

§  181.  What  proof  of  death  and  killing  required.— 

1^0  person  can  be  convicted  of  murder  or  manslaughter,  unless 
the  death  of  the  person  alleged  to  have  been  killed  and  the  fact  of 
tilling  by  the  defendant  as  alleged  are  each  established  as  inde- 
pendent facts ;  the  former  by  direct  proof  and  the  latter  beyond  a 
reasonable  doubt 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  Code  went  into  effect. 

The  case  of  People  v.  Palmer,  46  Hun,  480;  11  St.  Rep.,  817;  was  reversed 
in  109  N.  Y.,  110;  15  St.  Rep..  78. 

This  section,  as  enacted  in  1881,  d'd  not  contain  the  words  **  the  former  by 
<iirect  proof,  and  the  latter;"  these  were  added  by  the  amendment  of  1883. 
People  ».  Beckwith,  7  N.  Y.  Cr.,  148;  10  St.  Rep.,  97;  45  Hun,  422. 

Re-enactment. — The  sole  scope  and  purpose  of  this  section  was  to  declare, 
in  explicit  terms,  the  existing  mle  of  the  common  law.  People  v.  Palmer,  109 
:N.  Y.,  118;  15  St.  Rep.,  78. 

Rale  of  evidence. — This  section  is  a  rule  of  evidence  applicable  upon  a 
trial  to  all  cases  within  its  terms,  and  is  not  dependent  upon  the  time  of  the 
commission  of  the  offense,  whether  before  or  after  the  taking  effect  of  this 
Code.     Peoples.  Beckwith,  lOS  N.  Y.,  72;  7  N.  Y.  Cr.,  164;  12  St.  Re^.,795. 

Corpas  delicti. — By  the  corpus  delicti,  has  always  been  meant  the  existence 
of  a  criminal  fact.     People  v.  Palmer.  1*  9  N.  Y.,  118;  15  St.  Rep  .  78. 

Identity  is  not  included  in  the  cm'puB  delicti,  but  is  left  open  to  indirect  or 
circumstantial  evidence.    Id. 

The  corpus  delicti  may  be  completely  established,  and  the  need  of  direct 
proof  satisfied,  before  the  question  of  identity  is  reached.    Id. 

There  can  be  no  conviction  unless  the  proof  shows  the  fact  of  the  death  of 
the  person  alleged  to  have  been  killed,  and  the  fact  of  killing  by  defendant  afl 
alleged.     People  v.  Minisci,  12  St.  Rep.,  727. 

Proof. — This  section  does  not  require  direct  proof  of  the  identity  of  the 
Tictim.  but  only  of  the  death.  People  t>.  Palmer,  109  N.  Y.,  110;  15  St. 
Rep.  78. 

This  section  requires  direct  proof,  not  only  of  the  death,  but  also  of  the 
Identiticaiion  of  the  dead  body,  found  or  produced,  with  the  person  named  in 
the  indictment  as  the  person  killed.  People  v.  Beckwith,  45  Hun,  424;  7  N. 
Y.  Cr.,  149;  10  St.  Rep.,  97.  Direct  proof  does  not  exclude  the  points  and 
features  of  resemblance  and  circumstances  tending  to  establish  identity.    Id. 

The  death  of  the  person  must  be  established  by  positive  evidence,  but  the 
fact  of  the  killing  by  the  defendant  may  be  proved  by  circumstantial  evidence. 
People  c.  McGonegal,  42  St.   Rep.,  811;  17  N.  Y.   Supp.,  151.    But  the  evi- 
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deooe  must  be  of  such  a  character  as  to  establish  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt.    Id. 

The  identity  of  the  siain,  and  the  agency  of  the  slayer,  may  be  established 
by  circumstantial  evidence,  which  convinces  the  conscience  of  the  jury.  Peo- 
ple p  Palmer.  109  N.  Y..  114;  15  St.  Rep..  78. 

There  roust  be  some  other  evidence  of  the  corpus  delicti  besides  the  confes- 
sion of  the  defendant.  People  9.  Deacons,  10  St.  Rep..  626;  109  N.  Y.,  878; 
section  395  of  Code  of  Criminal  Procedure. 

Where  the  deceased  was  found,  on  the  floor  of  one  of  the  rooms  of  her 
bouse,  lying  on  her  back,  almost  naked,  and  cjuite  dead,  with  several  of  her 
ribs  broken,  it  was  held  that  there  was  sufficient  proof  of  the  co-pus  delicti. 
People  V.  Wright,  49  St.  Rep..  74. 

Barden. — The  prosecution  is  bound  to  prove  all  the  facts  constituting  the 
crime  with  which  the  prisoner  is  charged,  and  the  burden  rests  upon  the  peo- 
ple, from  the  beginning  to  the  end  of  the  trial,  to  establish.  l)eyond  a  reason- 
able doubt,  every  fact  essential  to  conviction.  People  v.  Fish.  125  N.  Y., 
153;  8  N.  Y.  Cr..  148,  84  St.  Rep.,  848. 

§  1 83,  Common-law  petit  treason  is  homicide. — The  rules 

of  the  common  law,  distinguishing  the  killing  of  a  master  by  his 
servant,  and  of  a  husband  by  his  wife,  as  petit  treason,  are  abol- 
ished ;  and  those  homicides  are  punishable,  when  not  justifiable 
or  excusable,  as  prescribed  by  this  Code. 

§183.  Murder  in  first  degree  defined.— The  killing  of  a 
human  being,  unless  it  is  excusable  or  justifiable,  is  murder  in  the 
first  degree,  when  committed  either 

From  a  deliberate  and  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  another ;  or 

By  an  act  imminently  dangerous  to  others,  and  evincing  a  de- 
praved mind,  regardless  of  human  life,  although  without  a  pre- 
meditated design  to  effect  the  death  of  any  individual ;  or  without 
a  design  to  effect  death,  by  a  person  engaged  in  the  commission 
of,  or  in  an  attempt  to  commit  a  felony,  either  upon  or  affecting 
theperson  killed  or  otherwise ;  or 

When  perpetrated  in  committing  the  crime  of  arson  in  the  first 
degree. 

Amended  by  chap.  884  of  1892. 

This  ameD(UDent  was  made  before  Code  went  into  operation. 

See  sections  17  to  28.  ante. 

This  section  substantially  embodies  chap.  644  of  1878. 

neliberation  and  premeditation.— The  terms  "deliberation  and  pre- 
meditation "  are  not  the  creation  of  this  Code,  but  were  considered  essen- 
tial elements  of  the  crime  at  common  law.     People  v.  Conroy.  97  N.  Y.,  76. 

Where  the  indictment  is  in  the  common  law  form,  and  charges  that  de- 
fendant killed  his  wife  "  willfully,  feloniously,  and  of  malice  aforethought,'* 
and  does  not  charge  that  the  killing  was  done,  in  the  statutory  language. 
**  from  a  deliberate  and  premeditated  design  to  eflfect"  her  death,  it  is  proper 
to  prove  any  fact  which  will  show  defendant  guilty  of  murder  as  defined  in 
an?  portion  of  the  statute.    People  v.  Osmond,  51  St.  Hep.,  729. 

whatever  is  done  with  premeditation  and  deliberation  must  be  done  in- 
tentionally. People  «.  Fish,  125  N.  Y.,  154;  8  N.  Y.  Cr.,  145;  34  St.  Rep., 
848. 

Murder  in  the  first  degree  is  the  intentional  killing  of  a  human  being  with 
deliberation  and  prem^itation.  People  v.  Kelly.  35  Hun,  302,  3  K.  Y» 
Cr..85. 
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All  that  the  law  requires  is  this:  That  there  should  be  some  reflect'on  and 
thought,  that  precede  the  blow.  People  v.  Hawkins,  16  St.  Rep.,  359;  109  N. 
T.,  411.  If  there  are  a  choice  and  determination  us  the  result  of  such  mental 
actions,  there  is  sufficient  deliberation  within  the  law.    Id. 

If  the  defendant  entertained  the  resolve  that  he  would  kill  the  deceased,  if 
he  could  not  consummate  an  arrangement  with  him,  tlie  act  of  killing  in  pur- 
suance of  such  resolve  is  murder  in  the  first  degree.  People  v.  Walworth,  4 
N.  y.  Cr..  355. 

In  order  to  constitute  murder  in  the  first  degree,  there  must  be  some  amount 
or  kind  of  deliberation  and  premeditation,  antecedent  to  the  act,  which  inten- 
tionally effects  the  death.    People  v.  Conroy,  38  Hun,  119;  2  N.  Y.  Cr..  247. 

Of  this  antecedent  deliberation  and  premeditation,  the  intent  alone  is  not 
sufficient  evidence.    Id. 

If  the  design  to  kill  is  present,  the  offense  is  murder  in  one  of  its  degrees. 
People  *.  Beckwith,  3  St.  Rep.,  104;  103  N.  Y.,  366;  5  N.  Y.  Cr.,  228. 

A  killing  with  a  design  to  effect  death,  but  not  with  deliberation  and  pre- 
meditation, is  nothing  more  than  murder  in  the  second  degree.  People  v.  Con- 
roy. 2  N.  Y.  Cr.,  248;  33  Hun.  119. 

Something  more  than  the  actual  presence  of  intention  formed  at  the  Instant 
of  the  striking  of  the  blow  or  firing  of  the  shot,  is  necessary.  People  v.  Wal- 
worth, 4  N.  Y.  Cr.,  855. 

There  must  be  a  deliberate  and  premeditated  design  to  effect  death,  distin- 
guishable from  a  suddenly  formed  intention  without  deliberation  and  premedi- 
tation.   Id. 

Length  of  time. — If  a  choice  is  made  as  the  result  of  thought,  however 
short  the  struggle  between  the  intention  and  the  act,  it  is  sufficient  to  charac- 
terize the  crime  as  deliberate  and  premeditated  murder.  People  v.  Leighton, 
88  N.  Y.,  117. 

The  intention  to  kill  must  precede  the  act  by  some  appreciable  space  of 
time;  but  the  time  need  not  be  long.    People  v.  Majone,  91  N.  Y.,  211. 

It  is  enough  that  the  intention  precedes  the  act,  though  the  latter  fol- 
lows immediately.  People  v.  Conroy,  97  N.  Y.,  76;  People  v.  Clark,  7  id., 
898. 

The  time  for  deliberation  and  premeditation  need  not  be  long  and  may  be 
short.    People  v,  Beckwith,  3  St.  Rep.,  104;  108  N.  Y.,  868;  5  N.  Y.  Cr.,  230. 

If  it  furnishes  room  and  opportunity  for  reflection,  and  the  facts  show  that 
such  reflection  existed,  and  Uie  mind  was  busy  with  its  design  and  made  the 
choice  with  full  chance  to  choose  otherwise,  the  condition  of  the  statute  is  ful- 
filled.   Id. 

No  particular  time  is  prescribed  by  law  within  which  deliberation  and  pre- 
meditation must  occur,  to  constitute  murder  in  the  first  degree.  People  r. 
Druse.  5  N.  Y.  Cr..  14;  People  v.  Majone,  1  id.,  86;  People  v.  Magano.  id., 
411;  People  v.  Conroy,  2  id.,  565;  People  v.  Kiernan,  8  id..  247;  4  id.,  88. 

If  the  time  is  long  enough  for  choice  to  kill  or  not  to  kill,  and  for  the  for- 
nvation  of  the  purpose  to  kill,  it  is  sufficient.     People  v.  Druse,  ant^. 

The  act  which  causes  the  death  must  be  deliberate  in  the  sense  that  it  was 
not  committed  under  the  influence  of  a  sud(lcn  and  uncontrollable  impulse, 
produced  by  a  proximate  cause,  and  it  must  be  premeditated  in  the  sense  that 
an  intention  to  inflict  the  injury  must  have  preceded  the  doin^  of  the  act.     Id. 

Time  to  form  the  purpose  of  killing:,  to  announce  such  intention  and  to 
carry  it  into  effect,  is  time  enough  for  deliberation  and  premeditation.  People 
V.  Kiernan.  101  N.  Y.,  618;  4  N.  Y.  Cr.,  94;  People  v.  Leighton.  88  N.  Y., 
117;  People  v.  Majone.  91  id.,  211;  1  N.  Y.  Cr.,  94;  People  r.  Conroy,  97  N. 
Y.,75;  2N.  Y.  Cr..  565. 

Motive. — It  is  not  necessary  to  prove  a  motive  in  order  to  sustain  an  in- 
dictment for  murder.    People  v.  Trezza.  125  N.  Y..  740;  36  St.  Rep.,  149. 

It  is  not  incumbent  upon  the  prosecution  to  prove  the  motive  for  a  crime  in 
any  case.     People  r.  Fish.  125  N.  Y.,  146:  S  N.  Y.  Cr.,  1^6;  34  St.  Rep.,  843. 

Evidence  or  premeditation,  etc.— What  facts  show  premeditation  and 
deliberation.  People  v.  Beckwith,  12  St.  Rep.,  795;  108  N.  Y.,  68;  7  N.  Y. 
Cr.,  146. 
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The  fact  that,  after  an  affray  has  apparently  terminated,  the  defendant, 
after  an  opportunity  to  reflect  upon  his  course  of  action,  arms  himself  with 
a  new  and  dangerous  weapon  and  seeks  his  adversary  with  the  obvious  inten- 
tion of  continuing  the  affray,  is  vepj'  persuasive  proof  of  a  deliberate  and 
determined  purpose.  People  v,  Kelly,  2  Sel.  (Ct.  App.),  238;  113  N.  Y.,  649; 
7  N.  Y.  Cr,  48;  22  St.  Rep.,  973. 

No  strict  rule  can  be  laid  down  by  the  courts  as  to  the  character  or  amount 
of  evidence  necessary  to  show  the  existence  of  a  deliberate  and  premeditated 
design  to  effect  death.     People  t?.  Walworth.  4  N.  Y.  Cr.,  855. 

What  evidence  of  premeditation  and  deliberation  must  be  given  to  author- 
ize a  subniission  of  such  question  to  the  jury.  People  v.  Conroy,  33  Hun, 
119:2N.Y.  Cr.,  247. 

Mo  i?e.  preparation,  lyine  in  wait  for  opportunity,  and  a  fatal  execution  of 
the  murderous  purpose  under  circumstances  of  g»-eat  atrocity,  establish  a  de- 
liberately planned  and  premeditated  murder.  People  v.  Lewis,  7  N.  Y. 
Cr..  140. 

Threats  and  preparation  prior  to  the  shooting  are  sufficient  evidence  of 
premeditation  and  deliberation.  People  v.  Otto,  4  N.  Y.  Cr.,  156;  101  N. 
v..  690. 

It  was  held,  in  People  v.  Jefferson,  2  N.  Y.  Cr.,  240,  that  there  was  suffl- 
cient  evidence  of  deliberate  and  premeditated  design  to  effect  death,  to  con- 
stitute murder  in  the  first  degree. 

The  evidence  in  People  v.  Beckwith.  12  St.  Rep..  795;  108  N.  Y.,  67.  was 
held  to  sufficiently  show  that  the  crime  was  committed  with  a  deliberate  and 
premeditated  design  to  effect  death. 

The  facts  and  circumstances,  in  People  t?.Vnn  Brunt,  1  Silv.  (Ct.  App.\  586; 
108  N.  Y..  656;  11  St.  Rep..  60,  were  held  sufficient  to  establish  reflection  and 
deliberation  in  the  commission  of  the  homicide. 

In  People  v.  Cometti.  92  N.  Y..  85;  1  N.  Y.  Cr.,  803;  the  case  was  held  to 
be  one  of  deliberate  and  premeditated  murder. 

Motive,  deliberation,' premeditation  and  intent  to  kill  were  held  to  be  con- 
clusively proved  in  People  v.  Roehl,  52  St.  Rep..  147. 

If  a  police  officer,  without  giving  notice  of  an  intention  to  make  an  arrest, 
strikes  or  attempts  to  strike  the  defendant,  or  to  take  him  into  custody,  the 
latter  has  no  right  to  resist,  and  if  in  so  doing,  he  kills  the  officer,  he  is  guilty 
of  murder  in  the  first  degree,  when  deliberately  and  designedly  committeo. 
People  V.  Carlton,  115  N.  Y..  623;  26  St.  Rep.,  436. 

A  premeditated  and  deliberate  intention  to  kill  deceased  is  shown  by  evi- 
dence that  defendant  was  jealous  of  d.  ceased  on  account  ot  a  supposed  inti- 
macy between  deceased  and  defendant's  mistress;  that  defendant  had  made 
threats  to  kill  him;  and  that  on  meeting  deceased  he  began  the  encounter  and 
struck  him  repeatedly  with  a  deadly  weapon,  while  during  the  whole  time 
deceased  was  attempting  to  escape.    People  v.  Martell,  51  St.  Rep.,  679. 

(Jaestion  for  jurr. — The  alleged  deliberate  and  premeditated  design  is  a 
question  of  fact  for  the  jury.     People  r.  Walworth,  4  N,  Y.  Cr..  355. 

Commissioii  of  felony.— Subdivision  3  of  this  section  includes  the  com- 
mission or  the  attempt  to  commit  a  felony  upon  or  affecting  the  |>erson  killed. 
People  V.  Sweeney.  41  Hun,  340;  4  N.  Y.  Cr..  283. 

A  party  who,  while  attempting  to  commit  a  felony,  causes  the  death  of 
aoother.  is  guilty  of  the  crime  of  murder  in  the  first  degree.  People  v.  John- 
8on.  110  N.  Y.,  134;  16  St.  Rep.,  846. 

It  was  intended  to  make  the  killing  of  any  human  being,  while  engaged  in 
the  commission  of  any  felony,  murder  in  the  first  degree,  whether  the  felony 
was  committed  upon,  or  aftected.  any  person  or  concerned  property  only. 
People.r,  Greenwall,  115  N.  Y.,  523;  7'N.  Y.  Cr..  810;  26, St.  H-p..  227. 

A  conviction  of  murder  in  the  first  decree,  under  an  indictment  drawn  in  the 
common  law  form,  is  sustained  by  proof  of  a  killins:  in  the  perpetration  of  a 
felony.  People  v.  Giblin,  24  St.  Rep.,  592;  115  N.YT.  190;  7  N.  Y.  Cr.,  132; 
People  f.  Conroy.  97  N.  Y.,  62;  2  N.  Y.  Cr.,  508;  People  v.  Willett.  1  Su 
Rep:,  384;  102  N.  Y.,  254;  4  N.  Y.  Cr.,  200. 
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The  le^lature,  by  this  section,  intended  to  make  killing  effected  by  a  party 
engaged  in  the  commission  of  a  felony  upon  the  person  killed,  murder  in  the 
first  degree,  notwithstanding  that  the  act  which  produced  death  was  without 
any  intent  to  kill.    People  v.  Cole,  2  N.  Y.  Cr.,  118. 

Deliberation,  premedition  or  intent  to  kill  is  not  a  necessary  higredient  of 
the  crime  of  murder  in  the  first  degree,  where  the  homicide  was  committed 
while  engaged  in  the  commission  of  a  felony.  People  v,  Kelly,  85  Hun,  808; 
8  N.  Y.  Cr.,  35. 

When  a  killing  by  one  engaged  in  committing  an  assault  in  the  second 
degree,  constitutes  murder  in  the  first  degreee.  People  v.  Sweeney,  41  Hun, 
840;  4  N.  Y.  Cr.,  283. 

A  person  who,  while  engaged  in  the  commission  of  the  crime  of  rape, 
causes,  by  means  of  the  force  and  violence  employed  by  him  for  the  purpose 
of  accomplishing  his  object,  the  death  of  the  female,  is  guilty  of  murder  in  the 
first  degree.  Buel  v.People,  78  N.Y.,  492.  This  is  so.  though  he  did  not  intend 
to  kill.  Id.  In  such  cases,  the  intention  is  of  no  consequence. .  Id.  Thia 
case  was  decided  under  the  Revised  Statutes,  which  did  not  contain  the  clause 
"  without  a  design  to  effect  death  " 

A  homicide,  committed  while  engaged  in  a  felonious  taking  of  property,  is 
murder  in  the  first  degree,  though  perpetrated  without  a  design  to  effect  death. 
People  V.  Petmecky,  2  N.  Y.  Cr.,  457. 

Though  the  indictment  charges  the  defendant  specifically  and  only  with  the 
intention  to  murder  his  wife,  if  he  intended  to  kill  another  and  kill«l  his  wife, 
he  is  just  as  much  guilty  of  murder  as  though  he  had  intended  to  kill  her. 
People  V.  Osmond,  51  St.  Rep.,  727;  138  N.  Y.,  80. 

Excuse. — Provocation  by  an  anwy  controversy  of  words  alone,  however 
aggravating  they  may  have  been,  do  not  excuse  from  the  consequences  of  a 
fatal  assault.  People  v.  Kelly,  2  Silv.  (Ct.  App.),  287;  118  N.  Y.,  649;  7  N.  Y. 
Cr.,  48;  22  St.  Rep.,  978. 

Knowledge. — To  convict  of  murder  by  poisoning,  there  must  be  shown 
knowledge  by  defendant  of  the  poisonous  character  of  the  substance  which  pro- 
duced the  death.    People  v.  Stokes,  2  N.  Y.  Cr. ,  885. 

Knowledge  that  the  article  was  not  entirely  harmless  is  not  sufficient.    Id. 

Indictment. — The  various  statutory  changes  in  the  definition  of  what  may 
constitute  the  crime  of  murder  have  not  affected,  and  have  not  been  held  to 
affect,  the  ordinary  common  law  counts  in  indictments  for  murder.  People  9. 
Giblin.  24  St.  Rep..  592;  115  N.  Y.,  196;  7  N.  Y.  Cr..  182. 

See  People  v.  Hill,  49  Hun,  422;  19  St.  Rep.,  672;  3  N.  Y.  Supp.,  664;  Peo- 
ple V.  Chacon,  8  N.  Y.  Cr.,  424. 

§  188a.  Murder  in  the  first  degree.— A  person  who  willfully,  by  loosen- 
ing, reraovinc:  or  displacing  a  rail,  or  by  any  other  interference,  wrecks,  de- 
strovs  or  so  injures  any  car,  tender,  locomotive  or  railway  train,  or  part  thereof, 
while  moving  upon  any  railway  in  this  state,  whether  operated  by  steam,  elec- 
tricity or  other  motive  power,  as  to  thereby  cause  the  death  of  a  human  being, 
is  guilty  of  murder  in  the  first  degree,  and  punishable  accordingly. 

Added  bv  ch.  548  of  1897. 

g  1S4.  Id.;  second  degree.— Such  killing  of  a  human  being  is  murder  in 
the  second  degree,  when  committed  with  a  design  to  effect  the  death  of  the 
person  killed,  or  of  another,  but  without  deliberation  and  premeditation. 

Beflnition. — The  statute  does  not  require  that  the  intention  should  be  the 
result  of  pre-deliberation,  but  it  mav  be  formed  upon  the  instant  and  be  the 
result  of  that  instantaneous  action  of  the  mind  when,  from  some  cause  arising 
upon  the  moment,  the  thought  of  killing  flashes  into  the  mind,  and  the  act 
follows  the  thought.     People  v.  Walworth,  4  N.  Y.  Cr.,  855. 

A  killing  with  a  tiesign  to  effect  death,  but  without  deliberation  and  pre- 
meditation, is  murder  in  the  second  degree.  People  v.  Conroy,  83  Hun,  119; 
2  N.  Y.  Cr.,  247. 

In  order  to  establish  murder  in  the  second  degree,  it  is  necessary  that  there 
should  be  at  the  time  of  the  commission  of  the  act,  an  intent  to  kill.  People  v. 
Walworth,  4  N.  Y.  Cr..  355. 

Murder  in  the  second  degree  is  the  intentional  killing  of  a  human  being 
without  deliberation  and  premeditation.  People  v.  Kelly,  85  Hun,  802;  3  N. 
Y.  Cr.   35. 

See  People  r.  Hill.  49  Hun,  432;  19  St.  Rep.,  672;  3  N.  Y.  Supp.,  664;  Peo- 
ple V.  Cole,  2  N.  Y.  Cr.,  113. 
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§  183.  Dael  fought  out  of  this  state.— A  person  who,  by 
previous  appointment  made  within  the  state,  fights  a  dael  without 
the  state,  and  in  so  doing  inflicts  a  wound  upon  his  antagonist,, 
whereof  the  person  injured  dies;  or  who  engages  or  participates  in 
SQchadael,  as  a  second  or  assistant  to  either  party,  is  guilty  of 
murder  in  the  second  degree,  and  may  be  indicted,  tried  and  con- 
victed in  any  county  of  this  state. 

See  section  16,  ante;  sections  289,  240  and  676  post;  section  188  of  Code  of 
Crimioal  Procedure. 

§  1841.  Panishment  of  murder  in  first  degree.  —  Murder 
in  the  first  degree  is  punishable  by  deatL 
See  sections  491  to  509  of  Code  of  Criminal  Procedure. 

§  187,  Murder  in  second  degree,  how  punished.— Murder 

in  the  second  degree  is  punishable  by  imprisonment  for  the  offend* 
er's  natural  life. 

§  188.  Manslaughter  defined. — In  a  case  other  than  one  of 
those  specified  in  the  sections  188,  184  and  185,  homicide,  not- 
being  justifiable  or  excusable,  is  manslaughter. 

Wkit  is. — The  acts  which  constitute  manslaughter,  are  by  the  sections  de- 
fioiog  that  crime,  other  homicides  than  those  mentioned  in  the  previous  sec- 
tioDs  defining  murder.    People  v.  Cole,  2  N.  Y.  Cr..  118. 

Manslaughter  may  be  committed  by  acts  of  a  person  who  at  the  time  had 
DO  inteot  to  wound  or  inflict  grievous  bodily  harm.    Id. 

Manslaughter  is  marked  by  the  important  characteristic  that  there  is  no  de* 
m  to  kill.  People  «.  Beckwith,  3  St.  Rep.,  104;  103  N.  Y.,  866;  5  N.  Y.  Cr., 
228.  If  such  purpose  is  present,  the  offense  is  murder  in  one  of  its  degrees. 
Id. 

A  police  officer  who,  while  engaged  in  making  an  arrest,  without  intent  or 
design  to  effect  death,  conduct^  the  affair  with  such  culpable  negligence  as 
to  kill  the  person  he  sought  to  apprehend,  is  guilty  of  manslaughter.  People 
f.  McCarthy,  110  N.  Y..  816;  18  St.  Rep.,  267. 

See  People  v,  HiU,  49  Hun,  432;  19  St.  Rep.,  672;  8  N.  Y.,  Supp.,  664. 

§  189.  In  the  first  degree. — Such  homicide  is  manslaughter 
in  the  first  degree,  when  committed  without  a  design  to  effect 
death,  either 

1.  By  a  person  engaged  in  committing,  or  attempting  to  com- 
mit, a  misdemeanor,  affecting  the  person  or  property,  either  of  th& 
person  killed,  or  of  another ;  or 

2.  In  the  heat  of  passion,  but  in  a  cruel  and  unusual  manner, 
or  by  means  of  a  dangerous  weapon. 

Deflnition. — This  section  and  section  198  deflne  and  divide  the  crime  of 
manslaughter  into  two  degrees.  People  v.  Rego,  36  Hun,  180;  8  N.  Y.  Cr., 
276. 

First  degree. — ^The  producing  of  the  death  of  an  infant  child,  while  en- 
gaged in  committing  Uie  misdemeanor  defined  by  section  288,  post,  constitutes 
uie  crime  of  manslaughter  in  the  first  degree.  People  v.  McDonald,  8  St. 
Bep,,  494;  49  Hun,  68;  1  N.  Y.  Supp..  704 

Where  the  death  was  caused  by  the  defendant,  while  he  was  engai^ed  in 
the  commissiOD  of  an  assault  and  battery  upon  the  deceased,  he  is  guilty  of 
manslaughter  in  the  first  degree.    People  v.  McKeon,  31  Uun,  451. 
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Under  this  section,  a  conviction  may  properly  be  had  on  testimony  that  de- 
ceased and  defendant  had  a  struggle  on  the  sidewalk,  and  that  deceased  bad 
liold  of  defendant  and  struck  him,  without  any  weapon,  and  that  defendant 
returned  the  blows  by  shooting  deceased.  People  v.  Kennedy,  22  N.  Y.  Supp., 
:269:  51  St.  Rep.,  818. 

Dangerous  weapon. — A  revolver  is  a  deadly  weanon.  People  v.  Carlton, 
115  N.  Y.,  624;  26  St.  Rep..  434. 

See  People  v.  Webster,  52  St.  Rep.,  240;  22  N.  Y.  Supp.,  641. 

§  190.  Killing  unborn  quick  child.~The  willful  killing  of 
^n  unborn  quick  child,  by  any  injury  committed  upon  the  person 
of  the  mother  of  such  child,  is  manslaughter  in  the  first  degree. 

See  section  294,  post. 

The  willful  killing  of  an  unborn  child  is  not  manslaughter  except  as  made 
«o  bv  statute.     Evans  v.  People,  49  N.  Y.,  88. 

The  child  is  not  the  subject  of  manslaughter,  under  this  section,  until  it  has 
^*  quickened."    Id. 

§  101.  Id.;  by  administering  drugs^  etc.— A  person  who 
provides,  suT)plies  or  administers  to  a  woman,  whether  pregnant 
or  not,  or  who  prescribes  for,  or  advises  or  procures  a  woman  to 
take  any  medicine,  drug  or  substance,  or  who  uses  or  employs,  or 
causes  to  be  used  or  employed,  any  instrument  or  other  means, 
with  intent  thereby  to  procure  the  miscarriage  of  a  woman,  unless 
the  same  is  necessary  to  preserve  her  life,  in  case  the  death  of  the 
woman,  or  of  any  quick  child  of  which  she  is  pregnant,  is  thereby 
produced,  is  guilty  of  manslaughter  in  the  first  degree. 

See  sections  294,  297  and  318,  jwat. 

If  a  defendant  seeks  to  excuse  himself  from  the  charge  of  having  committed 
«n  abortion,  it  is  essential  that  he  establish  the  fact  that  the  same  was  neces- 
isary  to  preserve  the  life  of  the  deceased.  People  v.  McGonegal,  42  St.  Rep., 
313. 

It  is  not  for  the  people  to  prove  the  negative.    Id. 

§  ltf3.  Manslaughter,  first   degree,   how   punished.— 

Manslaughter  in  the  first  degree  is  punishable  by  imprisonment 

for  a  term  not  exceeding  twenty  years. 

Amended  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

§  193.  Manslaughter,  second  degree.— Such  homicide  is 
manslaughter  in  the  second  degree,  when  committed  without  a 
design  to  effect  death,  either 

1.  By  a  person  committing  or  attempting  to  commit  a  trespass, 
or  other  invasion  of  a  private  right,  either  of  the  person  killed,  or 
of  another,  not  amounting  to  a  crime;  or 

2.  In  the  heat  of  passion,  but  not  by  a  dangerous  weapon  or  by 
the  use  of  means  either  cruel  or  unusual ;  or 

3.  By  any  act,  procurement  or  culpable  negligence  of  any  per- 
son, which,  according  to  the  provisions  of  this  chapter,  does  not 
<;onstituie  the  crime  of  murder  in  the  first  or  second  degree,  nor 
manslaughter  in  the  first  degree. 

Amended  by  chap.  23  of  1887. 
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This  amendment  substituted  the  word  "dangerous"  for  the  word  "deadly,** 
k  subd.  2  of  the  section. 

See  sections  195  and  202.  po$t. 

Offleer.— When  an  officer,  who  shoots  and  kills  an  innocent  person  who 
runs  away  from  him,  in  the  night  time,  and  does  not  stop  when  called  upon  to 
do  so,  is  guilty  of  this  offense.  People  t^.  McCarthy,  47  Hun,  491;  14  St. 
itep.,415. 

Sobd 8— In  order  to  constitute  tlie  crime  of  manslaughter  in  the  second 
degree,  under  subd.  8  of  this  section,  the  jury  must  find  that  the  defendant, 
by  some  act  of  culpable  negligence  procur^  the  killing  of  the  deceased.  Peo- 
ple c.  Buddensieck.  4  N.  Y.  C'r.,  266;  1  St.  Rep.,  436;  3  id.,  664. 

Culpable  negligence  is  such  a  careless  act  or  omission  by  a  person  as  endan- 
gers the  personal  safety  or  life  of  another,  and  which,  by  the  exercise  of  rea- 
soDAble  attention  and  exertion,  could  be  avoided.    Id. 

A  person  who,  by  culpable  neeligence,  acts  and  omissions  in  the  selection 
sod  use  of  materials  for,  and  in  the  construction  of,  a  buildmg  which  he  was 
erecting,  kills  and  occasions  the  death  of  a  human  being,  is  guilty  of  man- 
slaughter in  the  second  degree.  People  v.  Buddensieck,  103  N.  Y.,  487;  5  N. 
Y.  Cr.,70;  8  St  Rep.,  664. 

If  there  is  a  neglect  of  duty  under  circumstances  where  a  jury  can  say  that 
^ch  ni'gligence  was  wrongful,  it  becomes  a  crime  if,  in  consequence  oi  that 
"wrongful  negligence,  some  human  being  is  killed.  People  fi.  Melius,  1  N.  Y. 
€r.  & 

It  is  no  excuse  that  the  negligence  of  an  employe  of  a  corporation,  who  is 
indicted  for  manslaughter  by  culpable  negligence  causing  death,  arose  from 
his  obedience  to  the  instructions  of  his  official  superior,  which  were  in  violation 
of  the  ruleis  of  the  corporation.    Id. 

Cxeiue.— Where  a  party  is  himself  the  cause  of  the  assault  made  upon  him, 
snd  he  intentionally  provokes  it,  he  cannot  excuse  himself  for  inflicting  need- 
less violence  upon  the  person  of  the  assailant.  People  v  McOrath,  18  St. 
Rep.,  859;  47  Hun,  826t  6  N.  Y.  Cr.,  158. 

See  People  v.  Uego,  86  Hun,  130 

§  1»4.  Women  taking  drogs^  etc. — A  woman  aaick  with 
child,  who  takes  or  uses,  or  submits  to  the  use  of  any  drug,  med- 
icine, or  substance,  or  any  instrument  or  other  means  with  intent 
to  produce  her  own  miscarriage,  unless  the  same  is  necessary  to 
preserve  her  own  life,  or  that  of  the  child  whereof  she  is  preg- 
nant, if  the  death  of  such  child  is  thereby  produced,  is  guilty  of 
manslaughter  in  the  second  degrea 

See  sections  294,  295  and  818,  post, 

§  195.  Negligent  use  of  machinery •— A  person  who,  by 
*ny  act  of  negligence  or  misconduct  in  a  business  or  employment 
in  which  he  is  engaged,  or  in  the  use  or  management  of  any 
machinery,  animals,  or  property  of  any  kind,  intruste<l  to  his 
<sare,  or  under  his  control,  or  by  any  unlawful,  negligent  or 
reckless  act,  not  specified  by  or  coming  within  the  foregoing 
provisions  of  this  cnapter,  or  the  provisions  of  some  other  statute, 
occasions  the  death  of  a  human  oeing,  is  guilty  of  manslaughter 
in  the  second  degree 

See  subd.  8  of  section  198,  ante:  section  196.  post. 

The  offense  Is  made  out,  when  the  death  of  the  person  has  been  produced  by 
the  iDexcasable  or  culpable  negligence  of  the  party  charged.  People  v.  Bucl- 
dentieck,  4  N.  Y.  Cr.,  268;  1  St.  Rep.,  436;  8  id., 664. 
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The  want  of  care  on  the  part  of  the  deceased  will  not.  it  ieems.  exonerate 
from  guilt  thedefendant,  if  the  former's  death  was  caused  by  the  latter's  cul- 
pable negligence.    Id. 

§  190.  Owner  of  animals. — If  the  owner  of  a  miscbevous^ 
animal,  knowing  its  propensities,  willfully  suflfers  it  to  go  at  large, 
or  keeps  it  without  ordinary  care,  and  the  animal,  while  so  at 
large,  and  not  confined,  kills  a  human  being,  who  has  taken 
all  the  precautions  which  the  circumstances  permitted,  to  avoid 
the  animal,  the  owner  is  guilty  of  manslaugn.ter  in  the  second 
degree. 

See  section  195,  ante;  subd.  11  of  section  640,  past, 

§197.  Killing   by .  OTerloading  passenger  vessels. — A 

person   navigating  a  vessel    for  gain,   who   willfully   or  negli- 

f[ently  receives  so  many  passengers  or  such  a  quantity  of  other 
ading  on  board  the  vessel,  that,  by  means  thereof,  the  vessel 
sinks,  or  is  overset  or  injured,  ana  thereby  a  human  being  is 
drowned,  or  otherwise  killed,  is  guilty  of  manslaughter  in  the  sec- 
ond degrea 

See  section  859,  post, 

§  198.  Liability  of  persons  in  charge  of  steamboats.— A 

person  having  charge  of  a  steamboat  used  for  the  conveyance  of 
passengers,  or  of  a  boiler  or  engine  thereof,  who,  from  ignorance, 
recklessness  or  gross  neglect,  or  for  the  purpose  of  excelling  any 
other  boat  in  speed,  creates,  or  allows  to  be  created,  such  an  un- 
due quantity  of  steam  as  to  burst  the  boiler,  or  other  apparatus 
in  which  it  is  generated  or  contained,  or  to  break  any  apparatus 
or  machinery  connected  therewith,  whereby  the  death  of  a  numan 
being  is  occasioned,  is  guilty  of  manslaughter  in  the  second  de- 
degree. 

See  sections  860,  861  and  862,  post, 

§  199.  Liability  of  persons  having  charge  of  steam  en- 
gines.— An  engineer  or  other  person,  having  charge  of  a  steam 
boiler,  steam  engine,  or  other  apparatus  for  generating  or  applying 
steam,  employea  in  a  boat  or  railway,  or  in  a  manufactory,  or  in 
any  mechanical  works,  who  willfully,  or  from  ignorance  or  gross 
neglect,  creates,  or  allows  to  be  created,  such  an  undue  quantity 
of  steam  as  to  burst  the  boiler,  engine  or  apparatus,  or  to  cause 
any  other  accident,  whereby  the  death  of  a  human  being  is  pro- 
duced, is  guilty  of  manslaughter  in  the  second  degree. 

See  sections  860,  861,  862  and  424,  post, 

§  300.  Liability  of  physicians. — ^^A  physician  or  surgeon,  or 
person  practicing  as  such,  who,  being  in  a  state  of  intoxication, 
without  a  design  to  effect  death,  administers  a  poisonous  drug  or 
medicine,  or  does  any  other  act  as  a  physician  or  surgeon,  to  an- 
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other  person,  which  produces  the  death  of  the  latter,  is  guilty  of 
manslaughter  in  the  second  degree. 

See  section  857,  poiL 

§  901.  Liability  of  person  making  or  keeping  gunpowder 
contrary  to  law. — A  person  who  makes  or  keeps  gunpowder  or 
any  other  explosive  substance  within  a  city  or  village,  in  any 
quantity  or  manner  prohibited  by  law,  or  by  ordinance  of  the  city 
or  village,  if  any  explosion  thereof  occurs,  whereby  the  death  of 
a  human  being  is  occasioned,  is  guilty  of  manslaughter  in  the 
second  d^ree. 

See  sections  389,  636  and  645,  post. 

§  303.  Manslaughter,  second  degree. — Manslaughter  in 
the  second  degree  is  punishable  by  imprisonment  for  a  term  not 
exceeding  fifteen  years,  or  by  a  fine  of  not  more  than  one  thou- 
sand dollars,  or  by  both 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  imprisonment. 

§90S.  Homicide^  when  excusable. — Homicide  is  excus- 
able when  committed  by  accident  and  misfortune,  in  lawfully 
correcting  a  child  or  servant,  or  in  doing  any  other  lawful  act,  by 
lawful  means,  with  ordinary  caution,  and  without  any  unlawful 
intent. 

See  subd.  4  of  section  223,  post, 

^hen  not  excasabie. — There  is  no  rule  which  authorizes  one  person  to 
shoot  another,  because  the  latter  is  about  to  strike  him  with  a  club,  unless  he 
bas  reason  to  fear  for  his  life,  or  the  infliction  of  great  bodily  harm.  People 
t.  Carlton,  115  N.  Y„  624;  26  St.  Rep.,  436. 

The  killing  of  a  police  officer  who,  without  givinc;  any  notice  of  an  inten- 
tion to  arrest,  strikes  or  attempts  to  strike  the  defendant,  or  to  take  him  into 
custody,  is  neither  justifiable  nor  excusable  homicide.     Id. 

When  aggravating  language  induces  a  personal  conflict  of  strength  between 
persons  of  comparatively  equal  ability  to  inflict  injury,  the  seizure  of  a  dan- 
gerous weai)on,  accidentily  near,  by  one  of  the  parties,  and  a  blow  given  in  the 
heat  of  passion,  may  be  regarded  by  the  iury  as  excusable.  People  v.  Kelly, 
22 St.  Rep..  969;  2  Silv.  (Ct.  App.),  237;  113  N.  Y.  649;  7  N.  Y.  Cr.,  48. 

But  this  rule  does  not  apply,  where  the  parties  are  unequal  in  strength  and 
the  assaulting  party  has  no  reason  to  apprehend  physical  injury  from  the  other 
Pwty.    Id. 

§SW4.  Jastifiable  homicide. — Homicide  is  justifiable  when 
committed  by  a  public  officer,  or  a  person  acting  by  liis  command 
^nd  in  bis  aid  and  assistance,  either 

1.  In  obedience  to  the  judgment  of  a  competent  court ;  or 

2.  Necessarily,  in  overcoming  actual  resistence  to  the  execution 
^f  the  legal  process,  mandate  or  order  of  a  court  or  officer,  or  in 
^he  discharge  of  a  legal  duty ;  or 

3.  Necessarily,  in  retaking  a  prisoner  who  has  committed,  or 
^  been  arrest^i  for,  orconvicted  of  a  felony,  and  who  has  escaped 
^fhs  been  rescued,  or  in  arresting  a  person  who  has  committed 
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a  felony  and  is  fleeing  from  justice;  or  in  attempting  by  lawf 
ways  and  means  to  appreliend  a  person  for  a  felony  actually  cor. 
mitted,  or  in  lawfully  suppressing  a  riot,  or  in  lawfully  preservir 
the  peace. 

See  notes  under  preceding  section. 

Justifiable.— It  is  only  in  the  last  extremity  that  the  hght  to  use  a  deadi 

L^apon.  under  any  circumstances,  arises.     People  t.  Carlton,  115  N.  Y.,  6^5 

-St.  Hep.,  436;  People  r.  Sullivan,  7  N.  Y..  89(J. 

The  dittitulty  of  defining,  with  absolute  precision,  when  a  public  officer 
justified  in  resorting  to  a  deadly  weapon  even  when  in  the  discharge  of  h; 
duty,  considered  by  the  court.    People  r.  McCarthy,  14  St.  Rep., 415;  47  Hui 
491. 

Invitation  to  the  interview  and  antecedent  threats  as  bearing  upon  the  que* 
tion  of  justification,  considered.     People  r.  Walworth,  4  N.  Y.  Cr.,  355. 

When. — The  killing  of  another  is  justifiable  homicide,  if  there  is  reasonabl 
ground  to  apprehend,  at  the  time  of  the  act,  a  design  on  the  part  of  the  fersoi 
killed  to  commit  a  felony,  or  to  do  some  great  jwrsonal  injury,  and  for  be 
lieving  that  such  design  will  be  accomplished.  People  t\  Walworth,  4  N.  Y 
Cr.,  855. 

The  homicide  in  People  r.  Pallister,  51  St.  Rep.,  727,  was  held,  under  thi 
facts,  not  to  be  justifiable. 

Burden. — If  an  excuse  exists  for  the  taking  of  life,  or  doing  the  act  whid 
caused  death,  the  defendant  is  bound  to  show  it.  People  t.  McCarthy,  18  St 
Rep..  267;  HON.  Y..  816. 

The  burden  of  justifying  the  use  of  a  deadly  weapon  is  on  the  defendant 
Id. 

The  burden  does  not  rest  upon  the  prisoner  to  establish,  even  to  a  reasonabl 
probability,  the  truth  of  an  affirmative  defense.  People  t.  Willett,  36  Hui 
511;  3N.  Y.  Cr.,  334. 

He  is  entitled  to  a  reasonable  doubt  of  his  guilt  ujwn  the  whole  evidena 
Id. 

This  is  true  as  to  the  degree  of  the  crime  and  as  to  every  essential  requisit 
of  that  degree.     Id. 

The  burden,  in  all  these  respects,  is  never  shifted  from  the  prosecution  tolh 
prisoner.    Id. 

§  305.  Justifiable  homicide.— Ilornicide  is  also  justifiabi 
when  committed,  either 

1.  In  the  lawful  defense  of  the  slayer,  or  of  his  or  her  husbanc 
wife,  parent,  child,  brother,  sister,  master  or  servant,  or  of  an^ 
other  person  in  liis  j^resence  or  com|)any,  when  there  is  reasonabl 
ground  to  apprehend  a  design  on  the  part  of  the  pei-son  slain  t 
commit  a  felony,  or  to  do  some  great  pei*sonal  injury  to  th 
slayer,  or  to  any  such  person,  and  there  is  imminent  aanger  c 
such  design  being  accomplished  ;  or 

2.  In  the  actual  resistance  of  an  attempt  to  commit  a  felon; 
upon  the  slayer,  in  his  presence,  or  upon  or  in  a  dwelling  or  othc 
place  of  abode  in  which  he  is. 

See  sections  26  and  208,  ante;  section  223,  post. 

See  note  on  self-defense  in  6  N.  Y.  Cr.,  119. 

Defenie. — The  clause  "  in  lawful  defense  of  the  wife  *'  means  in  defendlD 
her  against  the  danger  of  a  felonv  or  of  great  personal  injur-.  People  \ 
Downs,  56  Hun,  11;  29  St.  Rep.,  121;  7  N.  Y.  Cr.,  487;  8  N.  Y".  Supp.,  ^ 
Where  the  injury  has  been  done  and  a  further  attack  on  her  is  not  to  be  a] 
preheaded,  the  homicide  is  not  justifiable.    Id. 

This  section  relates  to  a  transaction  occurring  in  respect  to  parties  present  i 
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the  lime  and  place  of  its  occurrence.  People  v.  Walworth,  4  N.  Y.  Cr.,  879. 
It  has  00  application  to  a  case  where  there  is  an  allegation  of  danger  to  an  ab- 
Kot  person.    Id. 

Where  a  person  is  assaulted  by  another  who  attempts  to  take  his  life  or  in- 
flict great  bodily  injury,  and  the  assailed  can  secure  safety  by  retreat,  it  is  not 
oecessarv  to  take  the  life  of  the  assailant  to  prevent  the  consummation  of  the 
felony  attempted.  People  v.  Druse,  »  St.  Rep.,  617;  108  N.  Y.,  655;  5  N.  Y. 
Cr..  10. 

To  establish  the  defense  of  justifiable  homicide,  it  is  the  duty  of  one  en- 
gaged in  a  quarrel  to  avoid  the  attack  and  not  become  the  aggressor  unless 
other  means  are  unavailable;  at  most,  to  use  only  such  force  as  is  necessary  to 
ppeTent  injury  to  himself.    People  v,  Kennedy,  51  St.  Rep..  818. 

See  People  v.  Carlton.  115  N.  Y.,  628;  26  St.  Rep.,  436;  People  v.  Webster, 
58  id.,  d41;  22  N.  Y.  Supp.,  642. 


CHAPTER  IIL 

Maiming, 


SEcnoN  206.  Maiming  defined. 

807.  Maiming  one's  self  to  escape  performance  of  a  duty. 

206.  Maiming  one's  self  to  obtain  alms. 

200.  What  injury  may  constitute  maiming. 

210.  Subsequent  recovery  of  injured  person,  when  a  defense. 

§  906.  Maiming  defined.— A  person  who  willfully,  with  in- 
tent to  commit  felony,  or  to  injure,  disfigure,  or  disable,  inflicts 
upon  the  person  of  another  an  injury  which, 

1.  Seriously  disfigures  his  pereon  by  any  mutilation  thereof ; 
or 

2.  Destroys,  or  disables  any  member  or  organ  of  his  body  ;  or 

3.  Seriously  diminishes  his  physical  vigor  by  the  injury  of  any 
member  or  organ ; 

Is  guilty  of  maiming,  and  is  punishable  by  imprisonment  for  a 
term  not  exceeding  fifteen  years.  The  infliction  of  the  injury  is 
presumptive  evidence  of  the  intent 

Am'd  by  chap.  662  of  1892. 

This  amendment  removed  the  minimum  limit  of  punishment. 

The  former  statutes,  and  authorities  under  them,  defining  the  crime  of  may- 
hem, are  collated  and  discussed  in  Foster  v.  People,  50  N.  Y.,  598. 

Application. — This  section  does  not  limit  \U  application  to  the  entire  des- 
tructioo  of  a  member.     Burke  v.  People,  4  Hun,  484. 

Premeditation. — The  injury  must  be  done  on  purpose,  that  is,  with  pre- 
meditation.   Id. 

It  must  not  be  the  result  of  an  unexpected ,  instantaneous  encounter,  or  of 
the  heat  of  sudden  passion,  or  of  the  excitement  produced  by  the  fear  of  bodily 
kann.    Id. 

In  Oofifrey  v.  People,  63  N.  Y.,  207,  it  was  held  that  the  existence  of  a  pre- 
laeditated  design  could  not  be  found  simply  from  proof  of  the  commission  of 
the  act  itself.  But  this  section  makes  the  infliction  of  the  injury  presumptive 
evidence  of  the  intent. 

The  maiming  must  be  the  result  of  premeditation  and  design.  Tully  v.  Peo- 
ple. 67  N.  Y..  20. 

The  design  must  precede  the  conflict,  and  not  originate  with  and  grow  out 
of  it.    Id. 

This  case,  as  well  as  Godfrey  v.  People,  ante,  and  Burke  v.  People,  ante, 
^^  decided  under  the  Revised  Statutes,  which  contained  the  phrase,  "  from 
pmneditated  design." 
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There  must  be  a  design  or  intention  existing  and  a  purpose  to  do  the  ▼erv' 
act,  and  this  must  be  the  result  of  premeditation.  Qodfrey  «.  People,  63  K. 
Y..  211. 

Where  the  act  is  done  in  the  heat  of  a  casual  and  sudden  affray,  without 
any  proof  of  premeditation,  the  case  is  not  brought  within  the  section.    Id. 

Member.— The  ear  is  a  member  of  the  human  face.  Burke  v.  People,  4 
Hun,  4^. 

§  307.  Maiming  one's  self  to  escape  the  performance  or 

a  duty. — A  person  who,  with  design  to  disable  himself  from 
performing  a  legal  duty,  existing  or  anticipated,  inflicts  upon  him- 
self an  injury,  whereby  he  is  so  disabled,  is  guilty  of  a  felony. 

§  a08.  Maiming  one's  self  to  obtain  alms. — A  person  who 
inflicts  upon  himself  an  injury,  such  as  if  inflicted  upon  another 
would  constitute  maiming,  with  intent  to  avail  himself  of  sucli 
injury,  in  order  to  excite  sympathy,  or  to  obtain  alms  or  any  char- 
itable relief,  is  guilty  of  a  felony. 

§  309.  What  injury  may  constitute  maiming. — To  con- 
stitute maiming,  it  is  immaterial  by  what  means  or  instrument,  or 
in  what  manner  the  injury  was  inflicted. 

§810.  Subsequent  recorery  of  iigured  person^  when  a 

defense. — When  it  appears,  upon  a  trial  for  maiming  another 
pei-son,  that  the  pei-son  has,  before  the  time  of  trial,  so  far  re- 
covered from  the  wound  that  he  is  no  longer  by  it  disfigured 
in  personal  appearance,  or  disabled  in  any  member  or  organ  of 
his  body,  or  affected  in  physical  vigor,  no  conviction  for  maim- 
ing can  be  had ;  but  the  defendant  may  be  convicted  of  assault 
in  any  degree. 

CHAPTER  IV. 

KidnapptTig. 

Section  211.  Kidnapping  defined. 

212.  Indictment,  where  triable. 

213.  Effect  of  consent  of  iujured  person. 

214.  Selling  services  of  person. 

215.  Kemoving  from  this  state  persons  held  to  servioe  in  another 

state. 

216.  Penalty  imposed  on  judicial  officers. 

§  31 1.  Kidnapping  defined. — A  person  who  willfully, 

1.  Seizes,  confines,  inveigles  or  kidnaps  another,  with  intent  to 
cause  him,  without  authority  of  law,  to  be  secretly  confined  or 
imprisoned  within  this  state,  or  to  be  sent  out  of  the  state,  or  to 
be  sold  as  a  slave,  or  in  any  way  held  to  service  or  kept  or  de- 
tained  against  his  will ;  or 

2.  Leads,  takes,  entices  away,  or  detains  a  child  under  the  age 
of  si.xteen  years,  with  intent  to  keep  or  conceal  it  from  its  parent, 
guardian  or  other  person  having  the  lawful  care  or  control  tnereof, 
or  to  extort  or  obtain  money  or  reward  for  the  return  or  disposi- 
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tion  of  the  cLild,  or  with  intent  to  steal  any  article  about  or  on  tbQ 
person  of  the  child;  or 

3.  Abducts,  entices  or,  by  force  or  fraud,  unlawfully  takes  or 
carries  away  another,  at  or  from  a  place  without  the  state,  or 
procares,  advises,  aids  or  abets  such  an  abduction,  enticing,  tak- 
ing or  carrying  away,  and  afterwards  sends,  brings,  has  or  keeps 
«uch  person,  or  causes  him  to  be  kept  or  secreted  within  thip 
state; 

Is  gailty  of  kidnapping,  and  is  punishable  by  imprisonment  foi 
not  more  than  fifteen  years. 

Am'd  by  chap.  145  of  1888. 

This  amendment  substituted,  in  subd.  2  of  the  original  section,  the  word 
*' sixteen"  for  the  word  **  twelve." 

See  section  282.  poit. 

Esseatials.— Th:  re  are  two  elements,  which  must  be  found  in  the  conduct 
of  the  defendant,  to  constitute  the  offense  under  the  first  subdivision:  (1) 
Seizure,  confinement  or  kidnapping,  which  ordinarily  imply  actual  force  or 
inveiglement.  People  v.  DeLeon,  1U9  N.  Y.,  229;  8  N.  Y.  Cr.  78;  14  St.  Rep., 
W7;  (2)  On  •  of  the  several  purposes  specified  therein.    Id. 

What  facts  authorize  a  conviction  under  subdivision  1  of  this  section.  Id. 
People  V.  DeLeon,  47  Hun,  808;  8  N.  Y.  Cr.,  71;  13  St.  Rep.,  588. 

"To  inveigle. "—The  word  ** inveigle"  is  defined  in  People©.  DeLeon, 

Tlie  words  **  to  inveigle  "  were  desired  to  provide  for  cases,  where  a  person, 
by  improper  device,  is  Induced  or  enticed  by  another  to  leave  the  state  to  pro- 
mote some  unlawful  scheme  of  the  latter.    Id. 

In  People  r.  De  Leon.  109  N.  Y..  461;  8  N.  Y.  Cr.,  77;  14  St.  Rep.,  847,  it 
was  held  that  the  defendant  had  inveigled  the  complainant,  within  the  mean- 
ing of  the  first  subdivision  of  this  section,  when  he  procured  her  consent  to  go 
to  Panama,  upon  the  pretense  that  honest  employment  had  been  secured  for 
her  there,  while,  in  fact,  his  secret  design  was  that  she  should  become  an 
inmate  of  a  brothel. 

An  inveiglement,  in  the  ordinary  sense  of  the  word,  implies  the  acquiring  of 
power  over  another  by  means  of  deceptive  or  evil  practices,  not  accompanied 
bv  actual  force.  Id.  But  every  deceptive  or  evil  practice  does  not  constitute 
an  inveiglement.  People  v.'  Fitzpatrick,  57  Hun,  461 ;  82  St.  Rep.,  1013;  8  N. 
Y.  Cr.  §5. 

A  person  who,  hj  false  and  delusive  promises,  as  to  obtaining  work  at  a 
fpecified  compensation  at  a  distant  place,  induces  another  to  ^o  out  of  the  state, 
is  not  guilty  under  this  section,  though  he  had  reason  to  believe  that  such  rep- 
lantations would  not  prove  to  be  true.    Id. 

"Against  his  will."— The  phrase  "against  his  will."  in  the  first  subdivi- 
sion, is  defined  in  People  v,  De  Leon,  109  N.  Y..  229,  230;  8  N.  Y.  Cr.,  79,  80; 
14St.  Rep..847. 

"Secretly." — The  imprisonment  or  confinement  must  be  shown  to  have 
hetn  done  "  secretly."  People  t.  Camp.,  51  St.  Rep.,  35;  66  Ilun,  532,  3;  21 
JT.  Y.  Supp..  742. 

"  Without  authority  of  law." — Under  this  section,  the  seizure  and  con- 
Hoemcnt  must  be  shown  to  have  been  '*  without  authority  of  law."  Id.  The 
words  "  without  authority  of  law  "  have  no  reference  to  **  due  process  of  law." 
Id. 

What  is. — Under  the  Revised  Statutes,  it  was  held,  in  Hadden  c.  People, 
55  N.  Y.,  378,  that  procuring  the  intoxication  of  a  sailor  with  the  design  of 
getting  him  on  shipboard  without  his  consent,  and  taking  him  on  l)oard  in 
tliat  oondition  was  kidnapping.    This  statute  is  similar  to  this  section  of  the 

Code. 

What  not. — A  father  who.  honestly  believing  that  his  daughter  is  insane, 
takes  measures  to  have  her  placed  in  an  insane  asylum,  cannot  be  lieltl  guilty 


92  '      Penal  Code 

of  kidnapping  merely  because  he  did  not  exercise  that  care  and  discretioii 
*which  a  jury  may  say  an  ordinarily  prudent  person  should  exercise.  People 
V.  Camp,  51  St.  Kep.,  83. 

Malice  and  negligence  must  not  be  confounded  together.  Id.  The  former 
arises  from  an  evil  purpose,  the  latter  from  a  failure  of  purpose;  the  former  i» 
imputable  to  a  defect  of  the  heart,  the  latter  to  a  defect  of  Intellect.    Id. 

See  People  v.  Navagh;  People  ex  rel.  Navagh  v.  Prink,  41  Hun,  191;  4  N» 
Y.  Cr.,  295;  4  St.  Rep.,  162. 

§  aia.  Indictment^  where  triable.— An  indictment  for  kid- 
napping  may  be  tried  either  in  the  county  in  which  the  offense 
was  committed,  or  in  any  county  through  or  in  which  the 
person  kidnapped  or  confined  was  taken  or  kept,  while  under  con- 
finement or  restraint 

§813.  Effect  of  consent  of  injured  person.— Upon  atrial 

for  a  violation  of  this  chapter,  the  consent  thereto  of  the  person 
kidnapped  or  confined  shall  not  be  a  defense,  unless  it  appear 
satisfactorily  to  the  jury  that  such  pei-son  was  above  the  age  of 
twelve  years,  and  that  the  consent  was  not  extorted  by  threats  or 
duress. 

Application. — This  section  is  not  applicable  to  cases  of  inveiglement. 
People  V.  De  Leon.  47  Hun,  312;  8  N.  Y.  Cr.,  76;  18  St.  Rep..  688. 

This  section  relates  to  a  consent  to  the  very  purpose  of  the  defendant.  People 
«.  De  Leon,  109  N.  Y.,  230;  8  N.  Y.  Cr.,  80;  14  St.  Rep.,  847. 

Fraud. — A  consent  procured  by  fraud  is  no  consent.  People  «.  De  Leon^ 
47  Hun,  313;  8  N.  Y.  Cr.,  76;  13  St.  Rep..  588. 

Defense. — Where  there  is  an  alleged  seizure  or  any  force,  the  consent  will 
be  an  answer,  unless  obtained  by  threat  or  duress.    Id. 

§814.  Selling  seryices  of  person.— A  pei-son  who,  within 
this  state  or  elsewhere,  soils  or  in  any  manner  transfers,  for  any 
term,  the  services  or  labor  of  any  pei*son  who  has  been  forcibly 
taken,  inveigled,  or  kidnapped  in  or  from  this  state,  is  punishable 
by  imprisonment  in  a  state  prison  Dot  exceeding  ten  years. 

§  315.  RemoTing  from  this  state  persons  held  to  serrice 

in  another  state. — A  person  claiming  that  he  or  another  is  en- 
titled to  the  services  of  a  person  alleged  to  be  held  to  labor  or 
service  in  a  state  or  territory  of  the  United  States  who,  except  as- 
authorized  by  special  statute,  takes,  or  removes,  or  willfully  doea 
any  act  tending  towards  removing  from  this  state  any  such  per- 
son, is  guilty  of  felony,  punisable  by  imprisonment  in  the  state 
prison  not  exceeding  ten  years,  and  by  a  penalty  of  five  hundred 
dollars,  recoverable  in  a  civil  action  by  the  party  aggrieved. 

§  ai6.  Penalty  imposed  on  judicial  officers.— A  judge,  or 
other  }>ublic  officer  of  this  state  who  grants  or  issues  any  warrant,, 
certificate  or  other  process,  in  any  proceeding  for  the  removal 
from  this  state  of  any  person  claimed  as  held  to  labor  or  service 
in  a  state  or  territory  of  the  United  States,  except  in  pursuance 
of  the  statute  of  this  state,  is  guilty  of  a  misdemeanor ;   and  in. 
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addition  to  the  punishment  therefor  prescribed  by  law,  he  for 
five  hundred  dollars  to  the  party  aggrieved,  recoverable  in  a  \ 
action. 

CHAPTER  V. 

AisauUs, 

Section  217.  Assault  in  the  first  degree  defined. 
318.  Assault  in  second  degree. 
21U.  Id. ;  in  third  degree. 
230.  Assault  in  first  degree,  how  punished. 

221.  Id.;  in  second  degree. 

222.  Id. ;  in  third  degree. 

223.  Use  of  force  or  violence,  declared  not  unlawful,  etc. 

§917.  Assault  in  first  degree  defined.— A  person  ^ 
with  an  intent  to  kill  a  human  being,  or  to  commit  a  felony  i: 
the  person  or  property  of  the  one  assaulted,  or  of  another, 

1.  Assaults  another  with  a  loaded  fire-arm,  or  any  other  de; 
weapon,  or  by  any  other  means  or  force  likely  to  produce  death 

2.  Administers  to  or  causes  to  be  administered  to  or  taken 
another,  poison,  or  any  other  destructive  or  noxious  thing,  s- 
to  endanger  the  life  of  such  other ; 

Is  guilty  of  assault  in  the  first  degree. 

Snbd.  1.— What  will  constitute  an  assault  with  a  loaded  fire  arm,  oi 
deadly  weapon,  has  not  been  declared  or  defined  by  this  or  any  otLer  se 
of  the  Peoal  Code.  People  v.  Ryan,  55  Hun,  216;  27  St.  Rep.,  918;  8  I^ 
Supp..  242. 

A  pistol  is  a  fire  arm.    People  v.  Whedon,  2  N.  Y.  Cr  ,  320. 

An  assault  with  intent  to  kill  with  a  loaded  pistol,  which  fails  to  eo  c 
an  assault  in  the  first  de)?ree.  People  v.  Ryan,  55  Hun,  215;  7  N.  Y.  Cr., 
27  St.  Rep.,  917;  Slatterly  v.  People,  58  N.*  Y..  354. 

The  act  of  discharging  a  pistol  "  at,  towards  and  acainst"  another,  wit 
tent  to  kill  him.  is  an  offense  within  the  provisions  ot  this  section.  Peo] 
Whedon.  2  N.  Y.  Cr..320. 

Snbd  2. — The  character  of  the  crime  is  not  lessened  because,  by  meai 
an  unskillful  administration,  death  does  not  ensue.  People  r.  Burgess,  1 
Bep.,  21:  45  Hun,  159;  5  N.  Y.  Cr.,  519. 

It  is  not  necessary  to  prove  that,  by  the  administration  of  the  poison 
was  endangered,     id. 

Under  the  former  statute,  this  element  of  proof  was  not  essential.     Id. 

Intent. — To  constitute  this  offense,  there  must  be  an  intent  to  kill.  P 
1?.  Terrell,  33  St.  Rep..  370,  11  N.  Y.  Supp.,  365. 

Conviction  of  assault  in  the  first  degree  depends  on  the  intent  to  kill. 
pie  r.  Sullivan.  4  N.  Y.  Cr.,  197* 

Actaal. — To  consummate  this  offense,  the  law  requires  that  the  as 
shall  be  actually  made.  People  v.  O  Connell.  6u  Hun,  113;  38  St.  Rep., 
14  N.  Y.  Supp.,  485,  7. 

Felony. — The  assault  defined  in  this  section,  i.s  a  felony.  People  v.  Mas< 
2N.  Y.  Cr.,  306.  note 

See  People  t?.  Dartmore,  15  St.  Rep.,  839;  48  Hun.  322;  2  N.  Y.  Supp, 
Hatter  of  Gray,  2  N.  Y.  Cr.,  303. 

§318.  Assault,  in  second  degree.— A  person  who,  u 
circumstances  not  amounting  to  the  crime  specified  in  the 
section, 
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1.  With  intent  to  injure,  unlawfully  administers  to,  or  causes 
to  be  administered  to,  or  taken  by,  another,  poison,  or  any  other 
destructive  or  noxious  thing,  or  any  drug  or  medicine  the  use  of 
which  is  dangerous  to  life  or  health  ;  or 

2.  With  intent  thereby  to  enable  or  assist  himself  or  any 
'Other  person  to  commit  any  crime,  administera  to  or  causes  to 
be  administered  to,  or  taken  by  another,  chloroform,  ether, 
laudanum,  or  any  other  intoxicating  narcotic,  or  anaesthetic 
iigent;  or 

8.  Willfully  and  wrongfully  wounds  or  inflicts  grievous  bodily 
harm  upon  another,  either  with  or  without  a  weapon;  or 

4.  Willfully  and  wrongfully  assaults  another  oy  the  use  of  a 
-weapon,  or  other  instrument  or  thing  likely  to  produce  a  grievous 
bodily  harm ;  or 

5.  Assaults  another  with  intent  to  commit  a  felony,  or  to  pre- 
vent or  resist  the  execution  of  any  lawful  process  or  mandate  of 
any  court  or  officer,  or  the  lawful  apprehension  or  detention  of 
Limself,  or  of  any  other  person ; 

Is  guilty  of  assault  in  the  second  degree. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  Code  went  into  operation. 

See  sections  278,  858  and  447,  post. 

Intent. — To  constitute  a  criminal  assault,  an  intent  to  do  bodily  harm,  or 
hj  violence  to  insult,  is  requisite.     People  v.  Sullivan,  4  N.  Y.  Cr.,  197. 

There  must  be  an  intention,  coupled  with  the  present  ability  of  usinj?  actual 
Tiolence  against  the  person.  People  v.  Ryan.  55  Hun,  215;  7  N.  Y.  Cr.,  450; 
27  St.   Rep..  917;  8  N.  Y.  Supp.,  244,  370;  Hays  v.  People,  1  Hill,  351. 

This  section  does  not  take  from  the  crime  of  assault  in  the  second  degree, 
the  necessity  for  intent.  People  v.  Sullivan,  4  N.  Y.  Cr.,  199.  In  addition  to 
the  intent  to  do  bodily  harm,  the  intent  must  exist  to  use  for  that  purpose  the 
weapon,  other  instrument  or  thing.     Id. 

To  authorize  a  conviction  of  assault  in  the  second  degree,  an  intention, 
•coupled  with  present  ability,  of  using  actual  violence  against  the  person  must 
he  shown.     People  v.  Terrell.  33  St.  Rep.,  370;  11  N.  YT  Supp.,  865. 

This  offense  does  not  require  an  intent  to  kill,  nor  even  the  use  of  a  loaded 
:fire  arm.  People  v.  Ryan,  55  Hun,  220;  7  N.  Y.  Cr.,  455;  27  St.  Rep.,  917; 
^  N.  Y.  Supp..  244,  370.  All  that  is  demanded  is  the  willful  and  wrongful  use 
of  a  weapon  likely  to  produce  grievous  bodily  harm.    Id. 

Under  this  section  there  must  be  an  absence  of  intent  to  kill.  People  v. 
Terrell,  33  St.  Rep.,  370;  11  N.  Y.  Supp..  365.  Such  intent  makes  thedis- 
tinction  between  the  first  and  second  degrees  of  assault.    Id. 

Snbd.  4.— The  intent  to  shoot  off  and  discharge  the  weapon  has  not  been 
required  to  create  the  offense  described  in  subdivision  4,  of  this  section.  Peo- 
le  V.  Connor,  25  St.  Rep.,  138;  53  Hun,  353;  7  N.  Y.  Cr.,  470;  6  N.  Y. 
upp.,  220. 

Pointing  a  loaded  gun  toward  a  person,  and  threatening  to  shoot  if  he  come 
near,  constitute  assault.     People  r.  Morehouse,  25  St.  Rep.,  294. 

A  person  who,  while  running  through  the  street  with  an  open  jack  knife  in 
his  hand,  made  several  lunges  with  it  at  an  officer  who  was  attempting  to  stop 
iiim,  is  guilty  of  an  assault  within  subd.  4  of  this  section.  People  v.  Murray, 
54  Hun.  407;  27  St.  Rep..  84;  7  N.  Y.  Supp.,  548. 

Striking  a  person  upon  the  head  wiih  a  pistol,  thereby  inflicting  severe  inju- 
ries, is  sufficient  to  create  an  a.ssnuU  in  the  second  degree,  under  subds.  3  and 
-4  of  this  section.     People  v.  Irving,  2  N.  Y.  Cr..  49;  31  Hun,  615. 

Subd.  5. — Inasmuch  as  a  police  officer  may  arrest,  in  the  night  time,  without 
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A  warrant,  a  person  whom  he  believes  to  have  committed  a  felony,  a  partj  who 
in  aiding  Rucn  prisoner  to  escape,  assaults  the  officer,  violates  subd.  6  of  this 
section    People  v.  Ryan,  28  St.  Rep.,  490;  8  N.  Y.  Supp.,  310. 

The  word  •'intent,  in  subdivision  5  of  this  section,  applies  to  every  part 
thereof,  and  the  assault  must  be  committed  with  the  intent  specified,  in  order 
to  constitute  the  offense  described.  People  v.  Cooper,  8  N.Y.  Cr.,  118.  There 
must  be,  Id  addition  to  an  actual  assault,  the  intent  to  do  one  of  the  other 
unlaixrful  acts  mentioned  in  the  subdivision.     Id. 

Ad  intent  to  commit  a  felony  is  a  necessary  feature  of  an  assault  in  the  sec- 
ond degree  under  subd  5  of  this  section.  People  v.  Aldrich,  38  St.  Rep., 
'Ids ;  11  N.Y.  Supp.,  465,  6. 

An  assault  with  intent  to  commit  rape  is  accomplished  by  a  felonious  assault 
made  upon  the  person  of  a  female,  with  a  preconceived  intent  to  have  sexual 
connection  with  her  against  her  will,  by  the  use  of  absolute  force.  People  t, 
Clarlt.3N.  Y.  Cr.,  280. 

An  attempt  at  sexual  intercourse  with  a  female,  where  there  is  no  violence, 
tl)r.ndoned  as  soon  as  she  refuses  and  resists,  is  not  an  assault  with  intent  to 
commit  rape.    Id. 

A  conviction  for  assault  with  intent  to  commit  a  rape  is  not  proper,  where 
full  commission  of  rape  is  proved.  People  v.  Aldrich,  33  St.  Rep.,  792;  UN, 
Y.  Supp.,  485. 

Felony. — The  assault  defined  in  this  section  is  a  felony.  People  v,  Maschke, 
2.\.  Y.  Cr.,  306.  note. 

See  People  v,  Dartmore,  15  St.  Rep.,  839;  48  Hun,  822;  2  N.  Y.  Supp.,  311; 
People  V.  Sweeney,  41  Hun,  840;  4  N.  Y.  Cr.,  283;  People  v.  Cole,  2  id.,  112; 
Matter  of  Gray,  id.,  808i  People  «.  Hartley,  51  St.  Rep.,  804. 

§  919.  Id.;  In  third  degree. — A  person  who  commits  an 
a&dault,  or  an  assault  and  battery,  not  such  as  is  specified  in  the 
foregoing  sections  of  this  chapter,  is  guilty  of  an  assault  in  tlie 
third  degree. 

The  reference  to  this  section,  In  People  ex  rel.  Brown  v.  Carpenter,  123  N. 
Y.,  640.  is  intended  to  be  to  section  291  of  this  Code. 

Bodilr  harm. — One  receives  bodily  harm  in  a  legal  sense,  when  another 
touches  his  person  against  his  will  with  physical  force,  intentionally  hostile 
and  aggressive,  or  projects  such  force  against  his  person.  People  v,  Moore,  20 
8t.  Rep.,  1:  50  Hun.  358. 

What  not  sufficient. — Without  the  intent  to  commit  something  besides  an. 
assault,  the  crime  is  an  assault  in  the  third  degree.  People  v.  Cooper,  8  N.  Y. 
Cr.,  119. 

An  assault,  not  committed  with  criminal  intent,  does  not  constitute  a  crime. 
People  V.  Hale.  1  N.  Y.  Cr.,  536;  18  W.  Dig  ,  213. 

The  taking  hold  of  a  person's  arm,  in  the  cofidenrc  of  existing  friendship, 
trusting  to  a  license  acquired  by  a  supposed  mutual  kind  feeling,  doing  no  in- 
jury, with  no  intent  to  do  a  wrong,  by  insult  or  otherwise,  is  not  au  offense 
uoder  this  section.    Id. 

Assault  and  battery. — A  charge  of  assault  and  battery  is  equivalent  to  a 
charge  of  assault  in  the  third  degree.  Matter  of  Bray,  34  St.  Rep.,  642;  12  N. 
Y.  Supp.,  867. 

A  simple  assault  and  battery  is  an  assault  in  the  third  degree.  Matter  of 
<Jray,2N.  Y.  Cr.,803. 

An  assault  and  battery,  however,  may  be  committed  under  such  circumstan- 
ces as  to  amount  to  a  graver  crime  tliau  an  assault  in  the  third  degree.     Id. 

The  misdemeanor  of  assault  and  battery,  when  attacked  collaterally,  will  be 
presumed  to  be  the  same  offense  as  is  designated,  in  this  section  as  au  assault 
ID  the  third  degree.    People  v.  Maschke,  2  N.  Y.  Cr.,  168.  ' 

Indeeent  assault. — What  sufficient  to  establish  an  indecent  assault  and 
battery  in  case  of  young  girls.     People  ex  rel.  Engel  v.  Court,  etc.,  18  Hun, 

W).  ' 

The  assent  of  a  cVil,  even  of  tender  years,  is  a  defense  to  a  charge  of  inde- 
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cent  assault,  where  there  is  no  pretens3  of  rape,  attempt  at  rape  or  illicit  inter- 
course.    People  V.  Parsons,  2  N.  Y.  Cr..  117. 

Misdemeanor. — The  degree  of  assault  defined  in  this  section,  is  a  misde- 
meanor.    People  V,  Maschke,  2  N.  Y.  Cr.,  806,  note. 

Complaint. — A  complaint,  which  describes  the  offense  as  "maliciously  and 
unlawfully  beating  the  complainant,"  hy  kickinsr  him  in  the  head,  bodv  and 
face  without  provocation,  is  Vood,  and  will  support  a  conviction  of  assault  in 
the  third  degree.    People  v,  Parker,  69  Hun.  130. 

The  name  given  to  the  offense  is  not  material.     Id. 

§  330.  Assault^  first  degree,  how  punished. — Assault  in 
the  first  degree  is  punishable  by  imprisonment  for  a  term  not  ex- 
ceeding ten  yeai-s. 

Am*d  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

All  the  authorities,  defining  the  punishment  for  assault  in  the  first  degree, 
prior  to  tlie  amendment  of  1892  to  this  section,  are  now  misleading  upon  this 
point. 

This  section  was  amended  by  chap.  662  of  1892,  subsequent  to  the  decision 
of  the  case  of  People  v.  O'Connell,  60  Hun,  113;  88  St.  Rep.,  108;  14  N.  Y. 
8upp.,  485. 

§  331.  Assault,  second  degree. — Assault  in  the  second  de- 
gree is  punishable  by  imprisonment  in  a  penitentiary  or  state 
prison  for  a  term  not  exceeding  five  years,  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  both. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  imprisonment. 

See  section  5,  ante. 

Since  the  decision  of  People  t>.  Sweeney,  41  Hun,  840;  4  N.  Y.  Cr.,  283, 
this  section  has  been  amended  so  as  to  limit  the  imprisonment  to  a  term  not 
exceeding  five  years. 

The  cases  under  this  section,  decided  prior  to  the  amendment  of  1892  to  this 
section,  erroneously  state  the  existing  punishment  for  assault  in  the  second  de- 
gree. 

See  People  v.  Tenell,  83  St.  Rep.,  369;  11  N.  Y.  Supp.,  365;  People  t;.  Cole, 
ti  N.  Y.  Cr.,  112. 

§  333.  Id.;  in  third  degree. — Assault  in  the  third  degree  is 
punishable  by  imprisonment  for  not  more  than  one  year,  or  by  a 
fine  of  not  more  than  five  hundred  dollars,  or  both. 

See  section  15,  ante;  subd.  2,  section  56  of  Code  of  Criminal  Procedure. 

Application. —This  section  api)lies  to  a  case  where  a  prisoner  is  convicted 
of  assault  in  the  third  degree  in  a  court  of  sessions  or  court  of  oyer  and  termi- 
ner, but  not  in  a  court  of  special  sessions.  Matter  of  Bray,  34  St.  Rep.,  642; 
12  S.  Y.  Supp..  367. 

Fine. — The  imposition  of  a  fine  mav  be  in  addition  to  the  sentence  of  im- 
prisonment. People!?.  Sutton,  2  Sil.\Sup.  Ct.),  575;  24  St.  Rep.,  726;  6  N. 
Y.  Supp..  96. 

Imprisonment.  —  Imprisonment  for  a«;snult  in  the  third  degree,  it  seems 
cannot  be  in  state  prison.  People  ex  rel.  Devoe  v.  Kellv,  32  Hun,  539;  2  N. 
Y,  Cr..  432;  19  W.  Dig..  205 

Misdemeanors. — The  punishment  for  assault  in  the  third  degree  is  identical 
with  that  provided  for  the  punishment  of  misilemeanors.  Id.  Same  case,  97 
N.  Y..  212.     See  section  15,  ante. 

Section  708,  post. — The  difference  between  this  section  and  section  703» 
post,  pointed  out.     People  ex  rel.  Devoe  v.  Kelly,  ante. 

See  People  v.  Cooper,  4  N.  Y.  Cr.,  119. 
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3S3.  Use  of  force  or  violence,  declared  not  nnlawfnl, 

etc.— To  use  or  attempt,  or  oflfer  to  use,  force  or  violence  upon  or 
towards  the  person  of  another  is  not  unlawful  in  the  following 
cases: 

1.  When  necessarily  committed  by  a  public  officer  in  the  per- 
formance of  a  legal  duty ;  or  by  any  other  person  assisting  him 
or  acting  by  bis  direction ; 

2.  When  necessarily  committed  by  any  pei'son  in  arresting  one 
who  has  committed  a  felony,  and  delivering  him  to  a  public  offi- 
cer competent  to  receive  him  in  custody  ; 

3.  Wnen  committed  either  by  the  party  about  to  be  injured  or 
by  another  person  in  his  aid  or  defense,  in  preventing  or  attempt- 
ing to  prevent  an  offense  against  his  person,  or  a  trespass  or  other 
unlawful  interference  with  real  or  personal  property  in  his  lawful 
possession,  if  the  force  or  violence  used  is  not  more  than  sufficient 
to  prevent  such  offense  ; 

4.  When  committed  by  a  parent  or  the  authorized  agent  of  any 
parent,  or  by  any  guardian,  master,  or  teacher,  in  the  exercise  of 
a  lawful  authority  to  restrain  or  correct  his  child,  ward,  appren- 
tice or  scholar,  and  the  force  or  violence  used  is  reasonable  iu 
manner  and  moderate  in  degree ; 

6.  When  committed  by  a  carrier  of  passengers,  or  the  author- 
ized agents  or  servants  of  such  carrier,  or  by  any  person  a^^sisting 
them,  at  their  request,  in  expelling  from  a  carriage,  railway  car, 
vessel  or  other  vehicle  a  passenger  who  refuses  to  obey  a  lawful 
«ind  reasonable  regulation  prescribed  for  the  conduct  of  passengers, 
if  such  vehicle  has  first  been  stopped  and  the  force  or  violence 
used  is  not  more  than  sufficient  to  expel  the  offending  passenger, 
^ith  a  reasonable  regard  to  his  personal  safety ; 

6.  When  committed  by  any  person  in  preventing  an  idiot,  luna- 
tic, insane  pei-son,  or  other  person  of  unsound  mind,  including 
persons  temporarily  or  partially  deprived  of  reason,  from  com- 
mitting an  act  dangerous  to  himself  or  to  another,  or  in  enforcing 
such  restraint  as  is  necessary  for  the  protection  of  his  person  or 
for  his  restoration  to  health,  during  such  period  only  as  shall  be 
necessary  to  obtain  legal  authority  for  the  restraint  or  custody  of 
liis  person. 

8ee  sections  26,  203  and  205,  anU;  section  877,  post;  sections  83,  168  and  183 
of  Code  of  Criminal  Procedure. 

Arrest  — A  party,  either  witli  or  without  process,  may  use  whatever  force 
"necessary  to  arrest  an  offender.  People  t.  Adler,  3  Park.  249.  If  the  offense 
«  not  committed  or  attempted  in  his  presence,  it  must  be  a  felony.  See  section 
183  of  Code  of  Criminal  Procedure. 

If  a  felony  has  been  committed,  an  officer  will  be  justified,  even  though  he 
^e  the  life  of  the  offender,  in  arresting  him  or  preventing  his  escape,  pro- 
vided there  is  an  absolute  necessity  for  his  doing  so.  Conraddy  r.  People,  ft 
I*Mk,240. 

It  is  not  80  in  case  of  an  arrest  for  a  misdemeanor,    id. 
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In  case  of  no  warrant,  even  an  officer  cannot,  upon  his  own  belief  of  the 
commission  of  a  felony,  take  the  offender's  life  to  prevent  his  escape,  but,  to 
justify,  must  show  the  fact  of  the  felony.    Id. 

Parent. — A  parent  may  use  sufficient  force,  to  maintain  a  wholesome  and 
proper  restraint  over  a  child.  Hernandez  v.  Carnobeli,  4  Duer,  642;  10  How., 
488. 

Master. — A  master  may  do  likewise  in  case  of  a  servant.  People  v.  Shef- 
3ein,  1  Wheeler  Cr.  Cas.,  512;  People  v.  Phillips,  id.,  156. 

Passenger. — Excessive  force  cannot  be  used  in  ejecting  a  passenger  from  a 
car,  though  there  was  lawful  cause  for  his  expulsion.  Higgins  v.  Watervliet 
Turnpike  Co..  46  N.  Y.,  23. 

A  passenger,  who  refuses  to  pay  his  fare,  may  be  expelled.from  the  car,  but 
not  when  the  car  is  in  motion.  Sandford  v.  Eighth  Ave.  R.  R.  Co.,  28  N.  Y., 
343.    See  Pease  v.  D.,  L.  &  W.  R.  R:  Co.,  101  N.  Y.,  367. 

Priest — A  Roman  Catholic  priest,  having  charge  of  a  parish  under  his 
bishop,  in  whom  is  the  legal  title,  has  the  right  to  regulate  the  price  and  occu- 
pancy of  pews,  and  to  eject  the  church  parisnioners  who  refuse  to  comply  with 
the  regulations.     Crowley  v.  Miller.  19  W.  Dig.,  262. 

Protection  of  property. — So,  a  party  may  protect  property  in  his  lawful 
custody,  even  to  killing  a  person  attempting  to  commit  a  felony.  Ruloff  e. 
People,  45  N.  Y.,  213;  Gyre  v.  Culver,  47  Barb.,  692;  Carey  v.  People,  46  id., 
262;  Harrington  v.  People,  6  id.,  6u7. 

Self  defense. — A  party  assailed  may,  even  to  the  killing  of  his  assailant, 
use  sufficient  force  to  defend  himself.    People  tJ.  Shorter,  2  S.  Y.,  193. 

To  authorize  a  person  to  use  a  weapon  in  self  defense,  it  is  sufficient  to  show 
a  reasonable  ground  for  apprehending  a  design  to  take  his  life  or  to  do  him 
some  great  bodily  harm,  and  that  the  danger  was  immment  that  such  design 
would  be  accomplished,  though  it  might  afterward  turn  out  that  such  ap- 
pearances were  false,  and  there  was  not.  in  fact,  any  such  design  or  anv 
dantrer  that  it  would  be  accomplished.  Evers  v.  People,  3  Hun,  716;  aff'd, 
63  N.  Y.,  625.  See,  also.  People  v.  Sullivan.  7  id..  396;  People  t>.  Lamb.  2 
Keyes,  360;  54  Barb.,  342;  Patterson  v.  People.  40  id..  626;  People  v.  Cole,  4 
Park.,  35;  People  a.  Austin,  1  Park.,  154;  Shorter  v.  People,  2  IH.  Y.,  193. 


CHAPTER  VL 

Bobbery. 


Section  224.  Robbery  defined. 

225.  How  force  or  fear  must  be  employed. 

226.  Degree  of  force  immaterial. 

227.  Taking  property  secretly. 

228.  Robbery  in  first  degree. 
221;.  Id.;  second  degree. 

230.  Id. ;  third  degree. 

231.  Robbery,  first  degree,  how  jpunished. 

232.  Robbery,  second  degree. 

233.  Id.;  in  third  degree. 

§  394.  Robbery  defined.— Robbery  is  the  unlawful  taking 
of  pei'sonal  property,  from  the  person  or  in  the  presence  of  an- 
other, against  his  will,  by  means  of  force  or  violence,  or  fear  of 
injury,  immediate  or  future,  to  his  person  or  property,  or  the  per- 
son or  property  of  a  relative  or  member  of  his  family,  or  of  any 
one  in  nis  company  at  the  time  of  the  robbery. 

The  case  of  People  c.  Barondess,  8  N.  Y.  Cr..  234;  41  St.  Rep.,  659;  61 
Hun,  576;  16  N.  Y.  Supp.,  438,  was  reversed  in  45  St.  Rep.,  248;  8  N  T.  Cr., 

zn. 

Fear. — ^Fear  is  not  a  necessary  element  of  the  crime,  but  may  be  an  element 
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which  eoes  to  make  up  the  crime.  People  v.  Glynn,  27  8t.  Rep.,  27;  54  Hun» 
S38.  Neither  fear  or  violence  enters  into  the  first  part  of  the  definition.    Id. 

Force.— The  removal  of  the  property,  from  the  presence  of  another,  with 
force  or  violence,  constitutes  robbery.  Id.  The  owner  or  person,  in  whose 
presence  it  is  removed,  need  not  know,  at  the  time,  of  its  removal.     Id. 

The  mere  snatching  of  property  from  the  hand  of  a  person  will  not  consti> 
tute  robbery.  McClosk^  «.  People,  5  Park,  299;  People  v.  Hall,  6  id..  642. 
The  violence  must  be  sufficient  to  force  the  person  to  part  with  his  property » 
ntt  only  against  his  will,  bat  in  spite  of  his  resistance.    Id. 

The  violence  conteniplated  means  more  than  simple  assault  and  battery. 
People  e.  McGinty,  24  Hun,  64.    In  this  case,  the  term  **  violence  "  was  defined. 

The  violence  may  include  restraint  of  the  person,  as  in  Mahoney  v.  People* 
3  Hun,  302,  where  the  complainant  was  held  around  his  neck  and  by  his 
arms. 

The  felonious  taking  of  a  key  from  a  person  against  his  will  and  in  his 
presence,  by  violence  and  by  putting  him  in  fear  of  immediate  injury  to  his 
person,  establishes  the  crime  of  robbery  in  the  first  degree.  Hope  v.  People, 
83N.Y..418;11  W.  Dig.,  386. 

Extortion. — To  extort  personal  property  from  another  by  means  of  threats 
of  an  unfounded  charge,  known  to  the  defendant  to  be  groundless,  is  robbery. 
People  V.  McDaniels,  1  Park,  198. 

Oirner— It  is  not  necessary  that  the  one,  from  whose  person  or  in  whose 
presence  the  property  is  taken,  should  be  the  actual  owner  thereof.  Brooks  v. 
People,  49  N.  Y.,  4Sfe.    As  against  the  robber,  he  is  deemed  the  owner.     Id. 


335.  How  force  or  fear  must  be  employed. — To  consti- 
tute robbery,  the  force  or  fear  must  be  employed  either  to  obtain 
or  retain  possession  of  the  property  or  to  prevent  or  overcome  re- 
sistance to  the  taking.  If  employed  merely  as  a  means  of  escape 
it  does  not  constitute  robbery. 

See  Dotes  under  preceding  section. 

Where  the  thief  has  procured  the  possession  of  the  property,  without  force 
or  violence,  the  removal  from  his  preseoce  by  means  of  force  or  violence,  con- 
stitutes the  crime  of  robbery.     People  v.  McGflvnu,  27  St.  Rep.,  27;  54  Ilun,  334. 

See  People  v,  Foley,  9  St.  Rep.,  35;  27  W.  £)ig.,  217. 

§  936.  Degree  of  force  immaterial. — When  force  is  em- 
ployed in  either  of  the  ways  specified  in  the  last  section,  the  de» 
gree  of  force  employed  is  immaterial. 

This  section  changed  the  rule  as  to  the  amount  of  force  or  violence  required 
to  constitute  this  offense. 

When  the  property  is  taken  by  force,  the  degree  of  force  is  immaterial. 
People  c.  Foley,  9  St  Rep.,  35;  27  W.  Dig.,  217.  This  is  the  rule  now,  what- 
ever it  may  have  been  herelofore.    Id. 

§  997.  Taking  property  secretly,  not  robbery.— The  tak- 
ing of  property  from  the  person  of  another  is  robbery,  when  it 
appears  that  although  the  taking  was  fully  completed  without  his 
knowledge,  such  knowledge  was  prevented  by  the  use  of  force 
or  fear. 

SecTutly  picking  a  pocket  is  not  robbery.     Norris'  ctise,  6  City  H.  Rec,  86. 

It  was  held  in  People  v.  Hall,  6  Park.,  651.  that  snatching  a  thing  from  a 
person  was  not  robbery.  But  see  section  226.  afite.  The  violence  must  be 
actual  and  not  constructive,  and  such  an  amount  must  be  employed  as  shall 
<^^?rcome  the  free  agency  or  power  of  resistance  of  the  person  despoiled.  Id. 
1*bi8  rale  does  not  apply  to  that  class  of  cases  where  property  is  taken  by  puV 
ting  a  person  in  fear.    Id.    McCloskey  v.  People,  5  Park.,  299. 
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§  «98.  Robbery  in  first  degree. — An  unlawful  taking  or 
compulsion,  if  accomplished  by  force  or  fear,  in  a  case  specified 
in  the  foregoing  sections  of  this  chapter,  is  robbery  in  the  first 
■degree,  when  committed  by  a  person, 

1.  Being  armed  with  a  dangerous  weapon  ;  or 

2.  Being  aided  by  an  accomplice  actually  present ;  or 

3.  When  the  offender  inflicts  grievous  bodily  harm  or  injury 
upon  the  person  from  whose  possession,  or  in  whose  presence,  the 
property  is  taken,  or  u[>on  the  wife,  husband,  servant,  child,  or 
inmate  of  the  family  of  such  person,  or  any  one  in  his  company 
«it  the  time,  in  order  to  accomplish  the  robbery. 

See  People  v.  Mclanery,  4  St.  Rep.,  598;  5  X.  Y.  Cr.,  47;  People  v.  Joyce, 
4  id..  842. 

§  299.  Id. ;  second  degree.— Such  unlawful  taking  or  com- 
pulsion  when  accomplished  by  force  or  fear,  in  a  case  specified  in 
the  foregoing  sections  of  this  chapter,  but  not  under  circumstances 
amounting  to  robbery  in  the  first  degree,  is  robbery  in  the  second 
degree,  when  accomplished  either 

1.  By  tlie  use  of  violence ;  or 

2.  By  putting  the  person  robbed  in  fear  of  immediate  injury  to 
liis  j)erson  or  that  of  some  one  in  his  company. 

See  People  t.  Holfelder,  5  St.  Rep.,  488;  5  N.  Y.  Cr.,  179. 

§330.  Id.:  third  degree. — A  pei-son  who  robs  another, 
tinder  circumstances  not  amounting  to  robbery  in  the  first  or  sec- 
ond degree,  is  guilty  of  robbery  in  the  third  degree. 

§331.  Robbery,  first  degree,  how  punished.— Robbery 

in  the  fii'st  degree  is  punishable  by  imprisonment  for  a  terra  not 

exceeding  twenty  years. 

Am'd  by  chapter  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

§  333.  Robbery,  second  degree.— Robbery,  in  the  second 

<legree,  is  punishable  by  imprisomnent  for  a  term  not  exceeding 

lifteen  years. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

§  333  Id.;  ill  third  degree. — Robbery  in  the  third  degree  is 
punishable  by  imprisonment  for  not  more  than  ten  years. 


CHAPTER    VII. 

DueU  and  Challenges. 

eECTiON  234.  Duelling,  defined  and  how  punished. 

235.  Challenger,  al>ettor,  etc. 

236.  Challenge  defined, 

237.  Attempts  to  induce  a  challenge. 
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^ECnoK  238.  Posting  for  Dot  fighting. 
289.  Duel  outside  of  state. 

240.  Where  such  person  may  be  indicted  and  tried. 

241.  Witnesses.  ^ 

§  9S4.  Duelling  defined,  and  how  punished.  —  A  person 

i»ho  fights  a  duel  or  engages  in  any  combat  with  another,  with 
<leadly  weapons,  by  previous  agreement,  or  upon  a  previous  quar- 
rel, although  no  death  or  wound  ensues,  is  punishable  by  impris- 
onment for  a  term  not  exceeding  ten  yeai*s.  A  person  convicted 
under  this  section  is  thereafter  incapable  of  holuing,  or  of  being 
elected  or  appointed  to  any  office  or  place  of  .trust  or  emolument| 

m\\  or  military,  within  the  state.  . 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

See  section  486,  post. 

The  latter  clause  of  this  section  is  constitutional.    Barker  v.  People,  80 
Johns.,  457;  3  Cow.,  686. 


33S.  Challenger^  abettor^  etc. — A  person  who  challenges 
another  to  fight  a  duel,  or  who  sends  a  written  or  verbal  mes- 
sage, purporting  or  intended  to  be  a  challenge  to  fight  a  duel,  or 
an  invitation  to  a  combat  with  deadly  weapons,  or  who  accepts 
sach  a  challenge  or  message,  or  who  knowingly  carries  ordelivera 
sach  a  challenge  or  message,  or  who  is  present  at  the  time  ap- 
pointed for  such  a  duel  or  combat,  or  when  such  a  duel  or  com- 
bat is  fought,  either  as  second,  aid,  or  surgeon,  or  who  advises  or 
iibets,  or  gives  any  countenance  or  assistance  to  such  a  duel  or 
<iombat  upon  previous  agreement,  is  punishable  by  imprisonment 
for  not  more  than  seven  years. 


936.  Challenge  defined. — Any  word,  spoken  or  written, 
or  any  sign,  uttered  or  made  to  any  person,  expressing  or  imply- 
ing,  or  intended  to  express  or  imply,  a  desire,  request,  invkation, 
or  demand,  to  fight  a  duel,  or  to  meet  for  the  purpose  of  fighting 
^  duel,  is  deemed  a  challenge 
See  section  459,  post. 

§  S37.  Attempts  to  induce  a  challenge. — A  person  gi\ilty 

^f  sending  or  using  to  another  any  word  or  sign  whatever,  wita 
intent  to  provoke  or  induce  such  person  to  give  or  receive  a  chal- 
lenge to  fight  a  duel,  is  guilty  of  a  misdemeanor.         % 

§  288.  Posting  for  not  fighting. — A  person  who  posts  or 
advertises  another  for  not  fighting  a  duel,  or  for'  not  sending  or 
accepting  a  challenge  to  fight  a  duel,  or  who,  in  writing  or  in  print, 
OSes  reproachful  or  contemptuous  language  to  or  concerning  any 
<>ne,  for  not  sending  or  accepting  a  challenge  to  fight  a  duel,  or 
for  not  fighting  a  duel,  is  guilty  of  a  misdemeanor. 

§989.  Duel  outside  of  state. — A  person  who  leaves  this 
•tate  with  intent  to  elude  any  provision  of  this  chapter,  or  to 
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commit  any  act  without  this  state,  which  is  prohibited  by  this 
chapter,  or  who  being  a  resident  of  this  state,  does  any  act  with- 
out this  state  which  would  be  punishable  by  the  provisions  of 
this  chapter,  if  committed  within  this  state,  is  guilty  of  the  same 
offense,  and  subject  to  the  same  punishment,  as  if  the  act  had 
been  committed,  or  was  to  have  been  consummated  within  this^ 
state. 

See  section  188,  ante;  section  461,  post;  section  133  of  Code  of  Criminal  Pro- 
cedure. 

§  340.  Where  such  person  may  be  indicted  and  tried. — 

A  person  offending  against  any  provision  of  the  last  section,  may 
be  indicted  and  tried  in  any  county  within  this  state;  but  the  per- 
son so  offending  may  plead  a  former  conviction  or  acquittal  in 
another  state  or  country  for  the  same  offense ;  and  if  such  plea  is 
admitted  or  established,  it  shall  be  a  bar  to  further  proceedings 
against  him  for  such  offense. 
See  section  185,  ante, 

§341.  Witnesses. — A  person  offending  against  any  provi* 
Bion  of  this  chapter  is  a  competent  witness  against  any  other  persott 
offending  in  the  same  transaction,  and  must  not  be  excused  from 
testifying  or  answering  any  question,  upon  an  investigation  or  trial 
for  an  offense  under  this  chapter,  upon  the  ground  that  his  testi- 
mony might  tend  to  convict  him  of  a  crime.  But  evidence  given 
by  a  person  so  testifying,  cannot  be  received  against  him,  in  any 
criminal  action  or  proceeding. 

See  section  712,  past, 

CHAPTER  Vm. 

Libel, 
Section  242.  Libel  defined. 

243.  Libel  a  misdemeanor. 

244.  Malice  presumed.    Defense  to  prosecution. 

245.  Publication  defined. 

246.  Liability  of  editors  and  others. 

247.  Publishing  a  true  report  of  public  official  proceedini^ 

248.  Qualification  of  last  section. 

249.  Indictment  against  resident. 

250.  Libel  against  non-resident. 

251.  Indictment,  punishment  restricted. 

252.  Indictment,  power  of  court,  place  of  trial.    ^ 

253.  Privileged  communications. 

254.  Threatening  to  publish  libel. 

§  94S.  Libel  defined. — A  malicious  publication,  by  writ- 
ing, printing,  picture,  eflSgy,  sign,  or  otherwise  than  bj  mere 
speecn,  which  exposes  any  living  person,  or  the  memory  of  any 
person  deceased,  to  hatred,  contempt,  ridicule  or  obloquy,  or 
which  causes,  or  tends  to  cause,  any  person  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  any  person,  corpora- 
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tion  or  association  of  persons,  in  bis  or  their  business  or  occupa- 
tion, is  a  libel 

See  sectioQ  289  of  Code  of  CrimiDal  Procedure. 

I&nner  of  pablication. — Tlii^  section  shows  that  a  publication  may  be 
"  bv  mere  speech/*  but,  when  so  made,  it  is  not  indictable.  People  o.  Stark^ 
59llun.54;  85  St.  Rep..  152;  12  N.  Y.  Supp.,  690,  2. 

The  maDoer  of  the  publication  is  of  the  essence  of  the  crime.    Id. 

Libelous.— Publication  in  a  newspaper  to  the  effect  that  a  married  man  was 
tbreateDed  with  a  breach  of  promise  suit,  is  libelous  j)er  9e,  in  that  its  tendency 
is  to  disgrace  him  and  bring  him  into  ridicule  and  contempt.  Morey  o.  M.  «J. 
Assn,  aa  St  Rep.,  49;  123  N.  Y..  207. 

Matter,  which  tends  to  expose  one  to  public  hatred,  contempt  or  ridicule,  is 
libelous,  though  not  within  the  letter  of  the  statute.  Turton  r.  New  York  Re- 
corder Co.,  22  N.  Y.  Supp..  769. 

Words  affecting  a  man  injuriously  in  his  trade  or  occupation  may  be  libel- 
ous, though  they  convey  no  imputation  upon  his  character.  Moore  v.  Frances^ 
121 N.  Y..  205;  30  St.  Rep.,  467. 

Words  written  of  a  man  in  relation  to  his  business  or  occupation,  which 
will  have  a  tendency  to  hurt,  or  are  calculated  to  prejudice  him  therein,  are 
actionable,  though  they  charge  no  fraud  or  dishonesty  and  were  uttered  with- 
out actual  malice.     Id. 

Words  imputing  insanity  are  actionable  per  se,  when  written  of  one  occupy- 
a  position  of  trust  and  confidence,  in  relation  to  his  occupation.     Id. 

Ad  article  charging  a  woman  with  being  an  illegitimate  child,  is  libelous  per 
u.  Shelby  t.  Sun  P.  Ass'n.  38  Hun,  474;  aff'd  109  N.  Y'.,  611. 

A  publication  containing  statements  which  hold  a  person  up  to  scorn  or  rid- 
icule, aod  degrade  or  disgrace  him  in  the  eyes  of  men,  is  libelous  per  «f. 
Bergmann  v.  Jones.  94  N.  i.,  51. 

A  circular,  charging  plaintiff ,  among  other  things,  with  being  in  debt,  spend- 
ing trust  money  and  secreting  trust  assets,  with  improper  business  methods  and 
▼isionary  and  unsound  business  ideas,  with  being  a  treacherous  wretch  and 
^m%  a  shallow  head  and  unprincipled  heart,  is  libelous.  Carpenter  «.  Ham< 
mond,  1  St.  Rep  ,  551. 

Instance  of  a  libelous  circular.    People  v,  Clegg,  32  St.  Rep.,  701. 

Charging  a  malster  with  using  filthy  water  in  brewing.  White  r.  Delavan.l? 
Wend.,  49.  See  Turrell  v.  Dolloway,  id.,  426;  Fidler  v.  Delavan,  20  id.,  51; 
Ryckman  v.  Delavan,  25  id.,  186. 

9o,  charging  a  politician  with  corruption.    Powers  v.  Dubois,  17  "Wend.,  63. 

So.  charging  a  senator  with  corrupt  conduct  in  his  official  capacity,  though 
W)l  published  till  after  the  expiration  of  his  term  of  office.  Cramer  c.  Riggs. 
n  Wend.,  209. 

So,  charging  a  politician  with  corruptly  using  money.  Weed  v.  Fuller,  11 
wb..  203. 

So,  a  charge  of  smuggling.     Still  well  t?.  Barter.  19  Wend.,  487. 

So.  a  charge  of  blackmaiL  Edsall  v.  Brooks,  26  How.,  426;  17  Abb.,  221; 
«Bobt..  29;  Robertson  v.  Bennett,  44  Supr..  66. 

So,  a  charge  of  swindling.     Williams  v.  Godkin,  5  Daly,  499. 

So.  a  charge  of  dishonesty.     Taylor  t>.  Church,  1  E.  D.  Smith.  279. 

^  imputation  of  poverty,  if  so  alleged  as  to  excite  nothing  but  ridicule, 
^J  be  libelous.    Moffat  v.  Caldwell,  3  Hun,  26. 

.So.  an  imputation  of  insanity.  Perkins  t>.  Mitchell,  31  Barb.,  465;  South- 
^t.  Stevens.  10  Johns..  448. 

So.  an  imputation  of  drunkenness.    Sanderson  v.  Caldwell,  45  N.  Y.,  401. 

So,  to  charge  an  attomev  with  offering  himself  as  a  witness  in  order  to  di- 
IJS*  the  secrets  of  liis  client,  is  libelous.    Biggs  v.  Denniston,  3  Johns.  Cas.^ 

^.  actiargeof  kidnapping  another  and  bringing  him  into  slavery.  Nash 
•  Benedict.  25  Wend.,  645. 

'^^i-libelous. — Publication  by  mercantile  agency  was  held,  in  Kingsbury 
••  Bradstreet  Co.,  116  N.  Y.,  211;  26  St  Rep..  520,  not  to  be  libe  ous  ;)fr  ad. 
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Kor  is  a  report,  by  such  agency,  of  a  judgment  entered.  Woodruff  f>.  Suae, 
116  N.  Y..  217;  26  St.  Rep.,  523. 

A  charge  that  a  person,  at  a  time  and  place  mentioned,  met  the  wife  of  an- 
other and  **  committed  an  abomination  in  the  sight  of  the  Lord,"  is  not  libel- 
ous pf?;**^.     People  r.  Isaacs,  1  N.  Y.  Cr.,  153. 

Nature. — The  publication  of  a  libel  is  not  an  infamous  crime.  People  «. 
Parr.  42  Hun,  816;  5  N.  Y.  Cr.,  86. 

Clark  V.  Anderson.  11  N.  Y.  Supp.,  730;  83  St.  Rep.,  866. 

§  243.  Libel  a  misdemeanor. — A  person  who  publishes  a 
libel,  is  guilty  of  a  misdcmeauor. 

See  People  o.  Starke,  5D  Hun,  53;  35  St.  Rep.,  152;  12  N.  Y.  Supp.,  692. 

^  344.  Malice  presumed.    Defense  to  prosecution.—A 

publication  having  the  tendency  or  effect,  mentioned  in  section 
242,  is  to  be  deemed  malicious,  if  no  justification  or  excuse  there- 
for is  shown.  The  publication  is  justified  when  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends.  The  publication  is  excused  when  it  is 
honestly  made,  in  the  belief  of  its  truth  and  upon  reasonable 
grounds  for  this  belief,  and  consists  of  fair  comments  upon  the 
conduct  of  a  person  in  respect  of  public  affaii*s,  or  upon  a  thing 
w^hich  the  proprietor  thereof  offers  or  explains  to  the  public. 

See  section  8,  art.  1  of  State  Constitution. 

J  list  ill  call  on. — The  matter,  that  will  serve  to  miti^te  damages,  must  b0 
connected  with  or  bear  upon  the  defamatory  charge.  Hamilton  v.  Eno,  81  N. 
Y.,  128.  It  must  tend  to  prove  the  truth  of  the  charge,  or  to  show  that  there 
was  inducetl  iu  the  defendant  a  belief  of  th<i  truth  of  it.  Id.;  Bush  c.  Prosaer, 
11  N.  Y..  347;  Bisbey  r.  Shaw,  12  id  ,  67. 

The  qiiestion  of  good  faith  and  belief  in  the  truth  of  the  statement  is  for  the 
jurv.     Brooks  v.  liarison,  91  N.  Y.,  89;  Hamilton  t.  Eno,  81  id.,  122. 

Uumors  are  no  justification.     Powers  v.  Skinner,  1  Wend.,  451. 

That  the  article  was  copied  is  no  defense;  Hotchkiss  v.  Oliphant,  2  Hill,  610; 
nor  that  the  author's  name  wns  given.     Dole  v.  Lyon,  10  Johns.,  447. 

Giving  the  name  of  the  author  is  no  excuse.  Ropke  v,  Brooklyn  Dtily 
Eagle,  9  St.  Rep.,  712. 

lis  truth  must  be  established.    Ricer.  Withers,  9  Wend,  188. 

The  facts  in  Holmes  r.  Jones,  121  N.  Y.,  461;  31  St.  Rep.,  379,  were  held  to 
fuHv  justify  the  libel. 

Malice. — The  general  rule  is  that,  in  the  case  of  a  libelous  publication,  the 
law  implies  malice.     Byam  t?.  Collins,  19  St.  Rep.,  581;  111  N.  Y.,  150. 

In  case  of  a  privileged  communication,  plaintiff  must  prove  express  malice. 
Lovell  Co.  T.  Houghton.  116  N.  Y.,  520;  27  St.  Rep..  559. 

Distinct  charges,  not  privileged,  are  not  justified  by  proof  of  charges  which 
are  privileged  but  imply  malice.  Moore  v.  Man.  Nat.  B'k,  128  NT  Y.,  420; 
34  St.  Rep. ,  335. 

§  345.  Publication  defined.— To  sustain  a  charge  of  pab- 
lishing  a  libel,  it  is  not  neceasary  that  the  matter  compIaineSi  of 
should  have  been  seen  by  another.  It  is  enough  that  the  defendant 
knowingly  displayed  it,  or  parted  with  its  immediate  custody,  un- 
der circumstances  whicii  exposed  it  to  be  seen  or  understood  by 
another  person  than  himself. 

The  reference  to  this  section,  in  People  v.  Parr,  4  N.  Y.  Cr.,  546,  should  be 
to  section  !M3,  ante. 


Of  the  State  of  New  York.  105 

Piblicttion. — The  reading  of  a  libelous  letter  to  a  stranger,  before  send- 
ingii,  is  a  publication.     Snyoer  v.  Andrews,  6  Barb.,  43. 

Proof  of  publication  of  a  libelous  article  by  defendant  is  sufficient  to  pul 
him  upon  his  defense.     Marx  t.  P.  P.  Co.,  84  8t.  Rep..  316. 

When  the  presentation  of  a  pamphlet  to  the  governor,  by  a  person  appearing 
More  him  to  urge  him  to  approve  an  act  awaiting  his  signature  is  not  a  publi- 
cation of  the  matter  therein  contained.  Woods  v.  Wiman,  14  St.  Rep.,  526; 
47 Hun,  364.  This  case  was  reversed  in  84  St.  Rep.,  46;  122  N.  T.,  445,  on 
other  grounds. 

It  was  held,  in  Prescott  v.  Tousey,  50  Supr.,  12,  that  publication  was  not 
established  by  proof  that  defendant  sold  copies  of  the  newspaper  containing 
the  libel  without  proof  that  anybody  ever  saw  or  read  the  libel  in  any  of  the 
papers  so  sold.    But  see  this  section. 

§346.  Liability  of  editors  and  others.— Every  editor,  or 
proprietor  of  a  book,  newspaper  or  serial,  and  every  manager  of  a 
partnership  or  incorporated  association,  by  which  a  book,  news- 
paper or  serial  is  issued,  is  chargeable  with  the  publication  of  any 
matter  contained  in  such  book,  newspaper  or  serial.  But  in  every 
prosecution  for  libel  the  defendant  may  show  in  his  defense  that 
the  matter  complained  of  was  publishea  without  his  knowledge  or 
fault  and  against  his  wishes,  by  another  who  had  no  authority 
from  him  to  make  the  publication  and  whose  act  was  disavowed 
by  him  so  soon  as  known. 

§  3i7.  Pablishing  a  trne  report  of  pnblic  official  pro- 
ceedings.— A  prosecution  for  libel  cannot  be  maintained  against 
a  reporter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein,  of  a  fair  and  true  report  of  any  juaicial,  legis- 
lative or  other  public  and  official  proceeaing,  or  of  any  statement, 
speech,  argument  or  debate  in  the  course  of  the  same,  without 
proving  actual  malice  in  making  the  report 

See  section  143.  ante. 

PriTileirc^ — Legislative  or  judicial  proceedings  are  privileged.  Kelly  v, 
Tiintor,  48  How.,  270;  Thorn  v.  Blanchard,  5  Johns.,  508. 

The  transactions  embraced  in  the  purview  of  the  statute  are  such  as  resem- 
ble judicial  and  legislative  proceedings,  such  as  the  transactions  of  administra- 
tive boards  in  which  the  subjects  dealt  with  arc  liable  to  be  considered,  de- 
liberated upon,  discussed  and  determined.    Sanford  v.  Bennett,  24  N.  Y.,  26. 

The  statute  was  intended  to  embrace  all  the  cases  in  which  it  was  thought 
proper  to  protect  publications  connected  with  public  proceedings.     Id. 

The  publication  of  a  slander  uttered  by  a  murderer  at  the  time  of  his  execu- 
tion 18  not  privileged  under  this  section.    Id. 

§  S48.  Qnaliflcation  of  last  section,— The  last  section  does 
not  apply  to  a  libel  contained  in  the  heading  of  the  report,  or  in 
any  otner  matter  added  by  any  other  person  concerned  in  the 
publication;  or  in  the  report  of  any  thing  said  or  done  at  the  time 
aad  place  of  the  public  and  official  proceeding,  which  was  not  a 
part  thereof. 

No  libelous  matter  interspersed  or  connected  with  the  report  is  within  the 
privilege.     Sanford  v.  Bennett,  24  N.  Y.,  25. 

§  S49.  Indictment  against  resident. — An  indictment  for 
a  libel,  contained  in  a  newspaper  published  within   this  state, 
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against  a  resident  thereof,  may  be  found  either  in  the  county 
where  the  paper  was  published,  or  in  the  county  where  the  per- 
son libeled  resided  when  the  offense  was  committed.  In  the  latter 
case  the  defendant  is  entitled  to  an  order  of  the  supreme  court, 
directing  the  indictment  against  him  to  be  tried  in  the  county  in 
which  the  paper  was  printed  and  published,  upon  compliance 
with  the  following  conditions: 

1.  He  must  apply  for  the  order  within  thirty  day^  after  being 
committed  upon,  or  giving  bail  to  answer  the  mdictment; 

2.  He  must  execute  a  bond  to  the  complainant,  with  two  suffi- 
cient sureties,  approved  b^  the  judge  heanng  his  application,  in  a 
penal  sum  fixed  by  the  judge,  not  less  than  two  hundred  and 
fifty  nor  more  than  one  thousand  dollars,  conditioned  for  the  pay- 
ment, in  ca3e  the  defendant  is  convicted,  of  all  the  complainant's 
reasonable  expenses  in  going  to  and  from  his  place  of  residence 
and  the  place  of  trial,  and  in  attendance  upon  tiie  trial; 

3.  He  must,  within  ten  days  after  the  granting  of  the  order,  fih 
the  order  and  deposit  the  bond  with  the  clerk  of  the  county  ii 
which  the  indictment  is  pending. 

See  section  188  of  Code  of  Criminal  Procedure. 

§  3S0.  Libel  against  non-resident. — An  indictment  for  i 
libel  published  against  a  person  not  a  resident  of  this  state,  mus 
be  found  and  tried  in  the  county,  where  the  paper  containing  th- 
libel  purports  upon  its  face  to  be  published ;  or,  if  no  county  is  in 
dicated  upon  the  face  of  the  paper,  in  any  county  where  the  pnpe 
was  circulated. 

See  section  138  of  Code  of  Criminal  Procedure. 

§  3S1.  Indictment.    Punishment  restricted. — A  perso 

cannot  be  indicted  or  tried  for  the  publication  of  the  same  libe 
against  the  same  person,  in  more  than  one  county. 

See  section  188  of  Code  of  Criminal  Procedure. 

§  353.  Indictment.    Power  of  conrt^  place  of  trial.- 

Nothing  contained  in  this  chapter  shall  be  construed  to  abridge,  c 
in  any  manner  affect,  the  power  of  a  competent  court,  to  chanjc 
the  place  of  trial  of  an  indictment  for  libel,  in  the  same  manner  t 
may  lawfully  be  done,  in  respect  to  any  other  indictment 

§353.  Privileged  communications.  —  A   communicatio 

made  to  a  person  entitled  to,  or  interested  in,  the  communicatioi 

by  one  who  was  also  interested  in  or  entitled  to  make  it,  or  wh 

stood  in  such  a  relation  to  the  former  as  to  afford  a  reasonabi 

ground  for  supposing  his  motive  innocent,  is  presumed  not  to  b 

malicious,  and  is  called  a  privileged  communication. 

PriTileired  commanications.  —  Such  communications  are  exceptions  t 
the  rule  that  the  law  implies  malice  in  the  case  of  a  libelous  conununicatioo 
Byam  v.  Collins,  111  N.  Y.,  150;  19  St.  Rep.,  581. 
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Rale  as  to  privileged  commuDications,  stated.    Id. 

Privileged  communications  defined.  Lovell  Co.  v.  Houghton,  116  K.  Y.» 
620:  27  St.  Rep..  559. 

A  communication  to  the  governor  of  the  state,  giving  information  for  the 
purpose  of  influencing  his  action  on  a  bill,  which  has  passed  the  legislature,  is 
irima  facie  privileged.  Woods  r.  Wiman,  34  St.  Rep.,  46;  122  N.  Y.,  445. 
But  if  it  contains  defamatory  matter,  and  is  unnecessarily  published  to  others, 
ills  not  privileged.     Id. 

The  privilege  of  counsel  extends,  irrespective  of  motive,  to  all  matters  per- 
tinent to  the  controversy.  Marsh  v.  Ellsworth,  50  N.  Y.,  309.  It  is  otherwise, 
if  his  declarations  are  not  pertinent.  Gilbert  v.  People,  1  Denio,  41;  Star  «. 
Selden.  4  N.  Y..  91.  His  advice  to  client  is  privileged,  unless  express  malice 
is  shown.     Washburn  v.  Cook,  3  Denio,  110. 

An  agreement  between  persons  interested  in  a  prosecution,  wherein  they 
^tethat  they  have  been  *'  robbed  and  swindled  "  by  certain  parties,  and  cov- 
enant to  bear  equally  the  expenses  of  prosecuting  the  offenders  criminally,  is 
privileged.  Klinck  c.  Colb^,  46  N.  Y.,  427.  The  exhibition  of  the  paper  to 
an  age  it  of  one  of  the  parties  for  the  purpose  of  procuring  his  principal's  sig- 
nature, does  not  take  away  its  character.     Id. 

A  physician's  certificate  that  a  person  is  insane,  if  given  in  good  faith,  is 
pririleged.     Perkins  p.  Mitchell.  31  Barb.,  461. 

Communications  to  the  board  of  directors  of  a  charitable  institution,  as  to 
an  employe,  if  mtide  in  good  faiiii  and  without  malice,  are  privileged.  Hal- 
a  ead  c.  Nelson,  24  Hun,  395. 

Not  privileged. — To  accuse  a  public  oflScer  of  an  offense  is  not  privileged, 
Hamilton  v.  £iio.  81  N.  Y.,  116.  If  the  charge  is  false,  the  utierer  is  liable, 
however  good  his  motives.  Id.  While  his  ofiicial  acts  may  be  freely  criticised, 
the  occasion  w^ill  not  of  itself  excuse  an  attack  upon  his  character  and  motives. 
Id.    Nothing  but  the  truth  will  do  this.     Id. 

Barden. — It  rests  with  the  party  claiming  the  privilege  to  show  that  the 
case  is  brought  within  the  exception.  Byam  v.  Collins,  111  N.  Y.,  143;  19  St. 
Rep..  581. 

Wkether  a  libelous  communication  is  privileged,  is  a  question  of  law.  Id. 
When  it  is  held,  as  matter  of  law,  to  be  privileged,  the  burden  rests  upon  the 
plaintiff  to  establish,  as  matter  of  fact,  that  it  was  maliciously  made.     Id. 

Qoestion  of  law. — The  duty  of  determining  whether  communication  is,  or 
is  not,  privileged,  upon  uncontradicted  facts,  re?ts  with  the  court.  Lovell  Co. 
t.  Houffhton,  116  N.  Y.,  520;  27  St.  Rep.,  559. 

It  is  for  the  court  to  determine  whether  the  alleged  libel  was  a  privileged 
commmunication.  Hamilton  r  Euo,  81  N.  Y.,  116.  The  questions  of  good 
faith,  belief  in  the  truth  of  the  statement,  and  the  existence  of  actual  malice 
remain  for  the  jury.    Id. 

§354.  Threatening  to  publish  libel. — A  person  who  threat- 
ens another  with  the  publication  of  a  libel,  concerning  the  latter 
or  concerning  any  parent,  liusband,  wife,  child  or  otiier  member 
of  the  family  of  the  latter,  and  a  person  who  offers  to  prevent  the 
publication  of  a  libel  upon  another  person  upon  condition  of  the 
payment  of,  or  witli  intent  to  extort,  money  or  other  valuable  con- 
fiideratioa  from  any  person,  is  guilty  of  a  misdemeanor. 

See  sectioDS  558  and  558.  post. 

§  394a.  Furnishing  libelous  information.  —  Any  person 
who  willfally  states,  delivers  or  transmits  by  any  means  whatever 
to  any  manager,  editor,  publisher,  reporter  or  other  employee 
of  a  publisher  of  any  newspaper,  mngazine,  publication,  periodic 
cal  or  serial   any  statement  concermng  any   person  or  coriio^ 
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ration  whiob,  if  published  therein,  would  be  a  libdi  is  guilt 
4  misdemeanor. 


TITLE  X. 

OF  CRIMES  AGAINST  THE  PERSON  AND  AGAINST  PUBLIC  DECE 

AND  GOOD  MORALS. 

Chapter        I.  Crimes  against  religious  liberty  and  coDscience. 

II.  Rape»  abduction,  carnal  abuse  of  children,  and  seductio 

III.  Abandonment  and  neglect  of  children, 

IV.  Abortions  and  concealing  death  of  infant, 
y.  Bigamy,  incest  and  the  crime  against  nature. 

VI.  Violating  sepulture  and  the  remains  of  the  dead. 
VIL  Indecent  exposures,  obscene  exhibitions,  books  and  printi 

disorderly  houses. 
VIII.  Lotteries. 
IX.  Gaming. 
X.    Pawnbrokers. 

CHAPTER  L 

Qf  Orimes  against  Beligious  Liberty  and  Conwienee. 

Section  259.  The  Sabbath. 

260.  Sabbath  breaking. 

263.  Labor,  except  works  of  necessity  and  charity,  prohibits 

Sunday. 

264.  Defense  to  a  prosecution  for  work  on  first  day  of  the  week 

265.  Shooting,  etc.,  prohibited. 

266.  Trades,  manufactures,  and  mechanical  employments. 

267.  Sales  prohibited,  exceptions. 

268.  Serving  process. 

269.  Sabbath  breaking,  how  deemed  and  punished. 

270.  Commodities  exposed  for  sale  forfeited. 

271.  Remedy  for  maliciously  serving  process. 

272.  Compelling  adoption  of  a  form  of  belief. 

273.  Preventing  performance  of  religious  act, 

274.  Disturbing  religious  meetings. 

275.  Disturbing  religious  meetings;  definition  of  the  offeoae. 

276.  Processions  and  parades. 

277.  Performance  of  comedies,  etc.,  prohibited. 

§  3S5,  was  repealed  by  chap.  384  of  1882. 

§  3S6,  was  repealed  by  chap.  384  of  1882. 

§  asr,  was  repealed  by  chap.  384  of  1882. 

§  ass,  was  repealed  by  chap.  384  of  1882. 

§  a«9.  The  Sabbath.— The  first  day  of  the  week  beinj 

general  consent  set  apart  for  rest  and  religious  uses,  the  law 

hibits  the  doing  on  that  day  of  certain  acts  hereinafter  speci 

which  are  serious  interruptions  of  the  repose  and  religious  lil 

of  the  community. 

Power  of  lerislatare.— The  legislature  has  power  to  protect  the  Chri 
Sabbath  from  desecration  by  such  laws  as  it  may  deem  necessary.   Neuen 
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f.  DQr]rea,  68  N.  T.,  563.  It  is  the  sole  judge  of  the  acts  proper  to  be  prohib- 
ited, with  a  view  to  the  public  peace.  Id.  See  Lindenmulier  e.  People,  8S 
Barb..  548. 

Id  Uiis  state,  the  Sabbath  exists  as  a  day  of  rest  by  the  common  law;  all  that 
the  legislature  attempts  to  do,  is  to  regulate  its  observance.  Lindenmulier  v. 
People.  33  Barb. ,  548. 

Sp«ciflc  acts. — This  section  declares  that  the  acts  subsequently  specified  are 
flerious  interruptions  to  the  rights  of  others,  and,  therefore,  they  are  prohibited 
in  general.    Anonymous,  12  Abb.  N.  C.  456. 

The  specified  acts  are  declared  to  be  unlawful.  People  v.  Moses,  47  St.  Rep.» 
181;  65  Hun.  132;  8  N.  Y.  Cr.,  897. 

Tbe  question  is  not  left  to  the  individual  Judgment  of  courts,  witnesses  or 
jnrors.  Id. 

Proof  that  any  of  the  specified  acts  are  serious  interruptions  of  the  repose 
and  religious  liberty  of  the  community,  is  not  required.  People  v,  Moses,  47 
8l.  Rep.,  181;  65  Hun,  182;  8  N.  1.  Cr..  398. 

See  People  v,  Dennin,  85  Hun,  827;  8  N.  Y.  Cr.,  128. 

§  960.  Sabbath  breaking. — A  violation  of  the  foregoing 
prohibition  is  Sabbath  breaking. 

Sabbath  breaking.— A  violation  of  the  prohibitions  contained  in  sections 
SQSand  266,  part,  is  &bbath-breaking.    Anonymous.  12  Abb.  N.  C,  457. 

§  961  was  repealed  by  chap.  677  of  1892. 

See  lection  27  of  chap.  677  of  1892. 

§  969  was  repealed  by  chap.  858  of  1883. 

This  section  has  been  subsequently  referred  to  in  People  v.  Dennin,  85  Hun» 
828;  3  N.  Y.  Cr.,  128  ,  and  People  9.  Moses,  47  St.  Rep.,  181;  65  Hun,  182;  S 
N.  Y.  Cr..  398. 


963.  Labor^  except  works  of  necessity  and  charity^ 

prohibited  on  Sunday. — All  labor  on  Sunday  is  prohibited,  ex- 
cepting the  works  of  necessity  or  charity.  In  works  of  necessity 
or  charity  is  included  whatever  is  needful  during  the  day  for  the 
good  order,  health  or  comfort  of  the  community. 

Am'd  by  chap.  858  of  1883. 

The  amendment  of  1883  omits  the  word  "  servile,"  and  provides  that  "  all 
labor  on  Sunday  is  prohibited,  excepting  the  works  of  necessity  or  charity.'' 
It  added  the  last  sentence. 
See  sections  263,  265,  267  and  268,  past. 

Common  law. — At  common  law,  the  observance  of  the  Sabbath  was  a  duty 
of  imperfect  obligation.    Merritt  v.  Earle,  29  N.  Y..  122. 

Works  of  necessity,  etc. — The  authorities,  defining  the  meaning  of  the 
word  "servile."  as  used  in  the  section,  l)efore  amendment,  and  in  the  former 
statute,  are  no  longer  applicable.    Bilordeaux  v.  H.  B.  L.  Co.,  30  St.  Kep.^ 
•56;  9  N.  Y.  Supp.,  507.     '•  Work  of  necessity  or  charity"  is  now  the  test. 
Id. 

Neither  this  section  nor  section  266  past,  prohibits  works  of  necessity  from 
being  continued  or  performed  on  Sunday.  Manhattan  Iron  Works  Co.  u, 
French,  12  Abb.  N.  C.  449. 

Told  contracts. — A  contract  for  the  publication  of  an  advertisement  in  a> 
newspaper  to  be  issued  and  sold  on  Sunday,  is  void.    Smith  c.  Wilcox,  24  N. 
Y.,  353.     But  a  contract,  made  on  Sunday,  for  the  publication  of  an  adver- 
tissment  in  a  newspaper  published  on  the  ordinary  business  days  of  the  week 
k  not  prohibited.    Id. 

No  recovery  can  be  had  for  instructions  in  art  given  on  Sunday.    Bilor- 
deanx  v.  H.  B.  L.  Co..  30  St.  Rep..  657;  9  N.  Y.  Supp.,  507. 
To  invalidate  a  transaction,  the  contract  must  necessarily  require  the  act  to 
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be  performed  on  Sunday.  Merritti?.  Earle,  29  N.  Y.,  120;  Eoynton  v.  Page, 
13  Wend..  426;  Watts  t.  Van  Ness,  1  Hill,  76. 

Inter-state  commerce. — If  the  provisions  of  this  section  interfere  with  the 
inter-state  traffic  of  an  express  company,  they  are,  in  bo  far,  unconstitutional 
and  void.  Adams  Ex.  Co.  v.  Board,  etc.,  65  How.,  72.  A  different  rule  pre- 
vails where  the  state  is  the  initial  and  terminal  point.  Id.  Under  this  sec- 
tion, the  company  is  prohibited  from  tiausacting  its  ordinary  business,  or  re- 
ceiving and  delivering  merchandise  in  the  state  on  Sunday,  save  in  case  of 
perishable  articles  whose  delivery  is  essential  to  their  owners.     Id. 

The  provisions  of  the  Code,  in  so  far  as  they  authorize  an  interference  by 
the  police  with  the  inter-state  traffic  of  cimmon  carriers  are  repugnant  to 
subd.  3,  section  8,  art.  1  of  the  Federal  Constitution  and  void.  Dinsmore  v. 
N.  Y.  Board  of  Police,  12  Abb.  N.  C,  436. 

A  different  rule,  t^  seems,  prevails  where  the  state  is  both  the  initial  and  ter- 
minal point  of  commerce.  Dinsmore  v.  N.  Y.  Board  of  Police,  12  Abb.  N. 
C,  436. 

Hebrew. — There  is  no  exception  that  can  avail  the  Hebrew  citizen.  An- 
onymous, 12  Abb.  N.  C,  457. 

See  Barron  v.  Yost,  16  Daly,  441. 

§  304.  Defense  to  a  prosecntion  for  work  on  first  day  of 
the  week. — It  is  a  sufficient  defense  to  a  prosecution  for  work  or 
labor  on  the  first  day  of  the  week,  that  the  defendant  uniformly 
keeps  another  day  of  the  week  as  holy  time,  and  does  not  labor 
on  that  day,  and  that  the  labor  complained  of  was  done  in  such 
manner  as  not  to  intermpt  or  disturb  other  persons  in  observing 
the  firet  day  of  the  week  as  holy  time. 

Am'd  by  chap.  519  of  1885. 

Tills  amendment  substituted  the  words  "  work  or*'  for  the  word  "  eenrile." 

It  must  appear  that  the  accused  uniformly  keeps  another  day  holy,  and  that 
he  does  not  then  labor.     Anonymous,  12  Al)b.  K.  C,  457. 

This  does  not  protect  him  from  arrest.     Id. 

It  can  only  be  shown  as  a  defense  to  a  prosecution.     Id. 

The  act  of  1830,  in  relation  to  the  Seventh  Day  Baptists,  which  i/rohlbltsthe 
i^erviceand  execution  of  all  writs,  etc..  on  Saturday,  etc.,  does  not  affect  a 
judgment  rendered  against  such  person  on  that  day.  Maxson  v.  Annas,  1 
Denio,  204. 

§  3fttl.  Shooting,  etc.,  prohibited. — All  shooting,  hunting, 
iisliing,  playing,  horse  racing,  gaming  or  other  public  sports,  ex- 
•ercises  or  shows,  upon  the  first  day  of  the  week,  and  all  noise  dis- 
turbing the  peace  of  the  day,  are  prohibited. 

Am'd  by  chap.  358  of  1883. 

This  amendment  omitted  from  the  original  section,  the  word  "  pastimes," 
^fter  the  word  "exercises." 

To  constitute  the  crime,  the  act  need  not  disturb  the  repose  of  the  commu- 
nity. People  T.  Moses,  8  N.  Y.  Cr..  399;  65  Hun,  162;  47  St.  Rep.,  182;  20 
Is.  Y.  Supp..  10. 

While  only  i)ublic  sports,  exercises  and  pastimes  are  forbidden,  all  shooting, 
hunting  and  fishing,  etc.,  on  Sunday,  are  inhibited.  People  t.  Moses,  47  St. 
Pep..  181;  65  Hun,  162;  8  N.  Y.  Cr',  399;  People  v.  Dennin,  35  Hun,  827;  8 
N.  Y.  Cr.,  128. 

The  decision  in  People  r.  Dennin,  35  Hun,  327;  3  N.  Y.  Cr.,  128,  preceded 
on  this  distinction. 

Ball  playing,  on  private  erounds,  with  the  consent  of  the  owner,  where  there 
is  no  noise  or  disturbance,  is  not  an  offense  under  this  section.     Id. 

To  constitute  a  violation,  the  playing  must  seriously  interrupt  the  repose  of 
the  community,     id. 
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§  866.    Trm^es.  BuuiQ.Aetares  and  meeluuftleal  employments. 

—All  trades,  manufactures,  agricultural  or  mechanical  eniplo3rment9y 
upon  the  first  day  of  the  week  are  prohibited,  except  that  when  the  same 
are  works  of  necessity  they  may  be  performed  on  that  day  in  their  usual 
tnd  orderly  ma&ner,  so  as  not  to  interfere  with  the  repose  and  religious 
liberty  of  the  community. 

Am*d  by  chap.  358  of   1883. 

This  amendment  added  the  exception  contained  in  present  section. 

The  case  of  Landers  v.  Staten  I.  R.  Co.,  13  Abb.  K.  S.  355,  was  re- 
versed in  53  N.  Y.  450;   14  Abb.  N.  S.  346. 

Wsrks  of  nooemity.— The  smelting  of  iron  and  other  metallic  ores, 
which  cannot  be  interrupted  on  Sunday  without  irreparable  loss  and  dam- 
afre  to  property,  was  held,  in  Manhattan  Iron  Works  Co.  t?.  French,  12 
Abb.  N.  C.  448,  to  be  a  work  of  necessity. 

"Tending  lock"  on  the  canal  was  held,  in  People  v,  Lyons,  5  Hun,  643,  to 
imply  a  necessary  work. 

Not  a  noceooity.  —  Vending  cigars  is  not  a  work  of  necessity.    Anon^^- 
roous,  12  Abb.  N.  C.  458. 
Selling  ice  cream  is  not  a  work  of  necessity.    5  Law  Bulletin,  13. 
See  Anonymous,  12  Abb.  K.  C.  467. 

§  267*  Pnblie  traflle  — All  manner  of  pub]i(%  selling  or  offering  for  sale 
of  any  property  on  Sunday  is  prohibited,  except  that  articles  of  food 
may  be  sold  and  supplied  at  any  time  before  ten  o'clock  in  the  morning, 
and  except  also  that  meals  may  be  sold  to  be  eaten  on  the  premises  where 
sold  or  senred  elsewhere  by  caterers;  and  prepared  tobacco,  milk,  ice  and 
soda-water  in  places  other  than  where  spirituous  or  malt  liquors  or  wines 
are  kept  or  offered  for  sale,  and  fruit,  flowers,  confectionery,  newspapers, 
drugs,  medicines  and  surgical  appliances  may  be  sold  in  a  qiuiet  and 
orderly  manner  at  any  time  of  tiie  day.  The  provisions  of  this  section, 
howerer,  shall  not  be  construed  to  allow  or  permit  the  public  sale  or  ex- 
posing for  sale  or  delivery  of  uncooked  flesh  loods,  or  meats,  fresh  or  salt, 
at  any  hour  or  time  of  the  day. 

Am'*d  by  chap.  392,  Laws  1901.    Takes  effect  Sept  1,  1901. 

Am'd  by  chap,  648  of  1896.    In  effect  May  14, 1896. 

Am'd  by  chap.  9SB  of  1888. 

This  amendment  salMtituted  the  present  for  the  original  section  on  the  saint 
tubjkBCt,  enlarging  its  scope  very  materially. 

Tnis  section  has  been  extended  no  further  than  to  prohibit  the  public  sell- 
ing, or  offering  or  exposing  for  sale  publicly,  on  Sunday,  any  property,  with 
obtain  specified  exceptions.    O'Shea  v.  Eohn,  88  Hun,  115. 

The  prohibition  ox  this  section  is  not  applicable  to  a  private  contract  for 
the  sale  of  a  span  of  horses,  made  without  violating,  or  tending  to  violate, 
the  public  order  and  solemnity  of  the  day.  Batsford  «.  Every,  44  Barb..' 
tlS.  Such  a  contract  is  not  necessarily  a  public  exposure  of  property  on 
Sunday,  within  the  statute.  Id.  The  act  of  ''exposing  for  sale  publicly" 
was  eliminated  from  the  prohibition  of  the  section  by  the  amendment  of 
1868. 

§  368.  Serring  process* — All  service  of  legal  process  of  any 
kind  whatever,  upon  the  first  day  of  the  week,  is  prohibited,  ex- 
cept in  cases  of  oreach  of  the  peace,  or  apprehended  breach  of 
the  peace,  or  when  sued  out  for  the  apprehension  of  a  person 
charged  with  crime,  or  except  where  such  service  is  specially 
authorized  by  statute.  Service  of  any  process  upon  said  day 
except  as  herein  permitted  is  absolutely  void  for  any  and  every 
purpose  whatever. 
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Am'd  by  chap.  623  of  1892. 

This  amendment  added  the  last  provision  making  aach  service  abaohitelj 
▼old. 

See  section  2015  of  Ck>de  of  Civil  Procedure. 

A  Judgment  rendered  upon  such  service  is  confessedly  eoram  nanjudiee,  and 
void.    Hastings  v.  Farmer,  4  N.  Y.,  296. 

It  was  held,  in  Butler  v,  Eelsey,  15  Johns.,  177,  that  a  writ  of  Inquiiy  of 
damages  could  not  be  executed  on  Sunday. 

Process  can  be  neither  issued  nor  served  on  a  Sunday.  Van  Yechten  v,  P&d* 
dock,  12  John.,  178. 

§  360.  Sabbath  breaking^  how  deemed  and  punished.— 

Sabbath  breaking  is  a  misdemeanor,  punishable  by  a  fine  not  lesa 
than  five  dollars  and  not  more  than  ten  dollars,  or  by  imprison- 
ment  in  a  county  jail  not  exceeding  five  days,  or  by  both ;  but  for 
a  second  or  other  oflfense,  where  the  party  shall  nave  been  pre- 
viously convicted,  it  shall  be  punishable  by  a  fine  not  less  than  ten 
dollars  and  not  more  than  twenty  dollars,  and  by  imprisonment 
in  a  county  jail  not  less  than  five  nor  more  than  twenty  days. 

Am'd  by  chap.  685  of  1887. 

This  amendment  changed  the  minimum  imprisonment  from  "  one  "  to  "  five  " 
days,  and  added  the  provision  as  to  punishment  of  second  offense. 
See  Anonymous,  12  Abb.  N.  C,  457. 

§  370,  Commodities  exposed  for  sale  forfeited.—  In  ad- 
dition to  the  penalty  imposed  by  the  last  section,  all  property  and 
commodities  exposed  for  sale  on  the  first  day  of  the  week  in  vio- 
lation of  the  provisions  of  this  chapter  shall  be  forfeited.  Upon 
conviction  of  the  offender  by  a  .justice  of  the  peace  of  a  county, 
or  by  any  police  justice  or  magistrate,  or  by  a  mayor,  recorder  or 
alderman  of  a  city,  such  officer  shall  issue  a  warrant  for  the 
seizure  of  the  forfeited  articles,  which,  when  seized,  shall  be  sold 
on  one  day's  notice,  and  the  proceeds  paid  to  the  overseers  of  the 
poor,  for  the  use  of  the  poor  of  the  town  or  city. 

Am'd  by  chap.  358  of  1888. 

This  amendment  inserted  after  the  word  **  county/'  the  words  "  by  any  po- 
lice justice  or  magistrate,  or  by.  * 
See  Anonymous,  12  Abb.  if,  C,  457. 

§371.  Remedy  for  maliciously  serving  process.— Who- 
ever maliciously  procures  any  process  in  a  civil  action  to  be 
served  on  Saturday,  upon  any  person  who  keeps  Saturday  as  holy 
time,  and  does  not  labor  on  that  day,  or  serves  upon  him  any  pro- 
cess returnable  on  that  day,  or  maliciously  procures  any  civil  ac- 
tion, to  which  such  person  is  a  party,  to  be  adjourned  to  that  day 
for  trial,  is  guilty  of  a  misdemeanor. 

See  notes  under  section  264,  ante, 

§  373.  Compelling  adoption  of  a  form  of  belief. — An  at- 
tempt by  means  of  threats  or  violence,  to  compel  any  person  to 
adopt,  practice  or  profess  a  particular  form  of  religious  belief,  is  a 
misdemeanor. 
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See  pection  3,  Ait.  1  of  State  Constitution;  first  amendment  to  Federal  Con- 
st itutiou. 

§978.  Preventing  performance  of  religions  act. —  A 

person  who  willfully  prevents,  by  threats  or  violence,  anotlier  per- 
son from  performing  any  lawful  act  enjoined  upon  or  recom- 
menJeJ  to  such  person  by'  the  religion  which  he  professes,  is 
guilty  of  a  misdemeanor. 

§a74.  Disturbing  religions  meetings,  —  A  person  who 
"willfully  disturbs,  interrupts  or  disquiets  any  assemblage  of  peo- 
ple met  for  religious  worship,  by  any  of  the  acts  enumerated  in 
the  next  section,  is  guilty  of  a  misdemeanor. 

See  sections  448  and  650,  post. 

Common  law. — When  the  offense  of  disturbing  religious  meetings  was  in- 
dictable at  common  law.     People  r.  Crowley,  28  Hun,  412. 

It  was  held  in  this  case,  that  the  former  statute  did  not  take  away  the  remedy 
by  indictment  existing  at  common  law. 

When. — The  act  of  disturbance  is  within  the  statut  \  if  the  assemblage  has 
met  for  the  purposes  of  religious  worship.     Wall  v.  Lee,  34  N.  Y.,  150. 

The  religious  services  ne€«  not  be  in  actual  progress.     Id. 

Disturbance. — A  pewholder  cannot  use  his  pew  as  a  place  from  which  to 
interrogate  the  clergyman,  or  in  any  way  interrupt  the  services,  or  to  impede 
or  interfere  with  the  charitable  or  other  collections.     Id. 

Removal. — A  person  disturbing  a  religious  meeting  may  be  removed  by 
the  application  of  force  sutficient  for  that  purpose.     Id. 

To  justify  such  force  it  is  not  necessary  that  the  disturbance  should  be  will- 
ful.   Id. 

The  officers  of  a  religious  corporation  have  power  to  remove  disturbers  from 
the  meetings  of  the  church.    Beckett  v,  Lawrence,  7  Abb.  N.  S.,  403. 

§  37«S.  Distnrbing  religions  meetings  ;  definition  of  the 

otTense. — The  following  acts,  or  any  of  them,  except  as  permit- 
ted by  chapter  four  hundred  and  seventy -nine  of  the  laws  of 
eighteen  hundred  and  eighty -seven  or  the  acts  amendatory  thereof, 
constitute  a  disturbance  of  a  religious  meeting: 

1.  Uttering  any  profane  discourse,  committing  any  rude  or  in- 
decent act,  or  making  any  unnecessary  noise,  either  within  the 
place  where  such  meeting  is  held,  or  so  near  it  as  to  disturb  the 
order  and  solemnity  of  the  meeting. 

2.  Engaging  in,  or  promoting,  within  two  miles  of  the  place 
where  a  religious  meeting  is  held,  any  racing  of  animals  or  gamb- 
ling of  any  description  ;  or  elsewhere  than  in  a  city  or  village 
keeping  open  any  huckster  shop,  inn,  store  or  grocery,  in  any 
other  place  than  that  in  which  such  business  shall  have  usually 
been  carried"  on  :  or  elsewhere  than  in  a  city  exliibiting  witliin 
the  distance  aforesaid  any  shows  or  plays,  unless  the  same  shall 
have  betm  duly  licensed  by  the  proper  authorities. 

3.  Obstructing  in  any  manner  vviiliout  authority  of  law,  within 
the  like  distance,  free  passage  along  a  highway  to  the  place  of 
such  meeting. 

8 
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Am'd  by  chap.  203  of  1803. 

ThU  amendment  introduced  the  present  exception  Into  the  first  sentence,  ifnd 
added  the  last  provision  of  the  present  subd.  2.  It  will  go  into  effect  July  1. 
1898. 

See  notes  under  preceding  section. 

§  376.  Processions  and  parades. — All  processions  and  par- 
ades on  Sunday  in  any  city,  excepting  only  funeral  proceasions 
for  the  actual  burial  of  the  dead,  and  processions  to  and  from  a 
place  of  worship  in  connection  with  a  religious  service  there  cele- 
orated,  are  forbidden ;  and  in  such  excepted  cases  there  shall  be 
no  music,  fire- works,  discharge  of  cannon  or  fire-arms,  or  other 
disturbing  noisa  At  a  military  funeral,  and  at  the  burial  of  a 
national  guardsman  or  of  a  deceased  member  of  an  association  of 
veteran  soldiers,  or  of  a  disbanded  militia  regiment,  or  of  a  secret  fraternal 
society,  music  may  be  played  while  escorting  the  body,  but  not  within  one 
block  of  a  place  of  worship  where  service  is  then  celebrated. 

A  person  willfully  violating  any  provision  of  this  section  Is  punishable  by 
fine  not  exceeding  twenty  dollars,  or  imprisonment  not  exceeding  ten  days,  or 
by  both.     [Am'd  by  chap.  778  of  1895.    Took  effect  May  27,  1895.] 

Amended  bv  chap.  302  of  1883. 

This  amendment  inserted  after  the  words  "military  funeral,**  the  words 
"  and  at  the  burial  of  a  national  guardsman,  or  of  a  deceased  member  of  an 
association  of  veteran  soldiers,  and  members  of  the  old  guard  of  the  city  of 
New  York,  or  of  a  disbanded  militia  regiment/'  and  omitted  the  word  '*  how- 


ever." 


Am'd  by  chap.  358  of  1883. 

This  amendment  eliminated  from  the  amendment  of  chap.  302,  the  words 
••and  members  of  the  old  guard  of  the  city  of  New  York." 
This  amendment  inserted  tlie  words  **  or  of  a  secret  fraternal  society." 

§  377.  Performance  of  comedies^  etc.,  prohibited. — The 

performance  of  any  tragedy,  comedy,  opera,  ballet,  farce,  negro 
minstrelsy,  negro  or  other  dancing,  wrestling,  boxing  with  or 
without  gloves,  sparring  contest,  trial  of  strength,  or  any  part  or 
parts  therein,  or  any  circus,  equestrian,  or  dramatic  performance 
or  exercise,  or  any  performance  or  exercise  of  jugglers,  acrobats, 
club  performances  or  ropedancers,  on  the  first  day  of  the  week,  is 
forbidden ;  and  every  person  aiding  in  such  exhibition,  perform*- 
ance  or  exercise,  by  aavertisement,  posting  or  otherwise,  and  every 
owner  or  lessee  of  any  garden,  building  or  other  room,  place  or 
structure,  who  leases  or  lets  the  same  for  the  purpose  of  anv  such 
exhibition  or  performance  or  exercise,  or  who  assents  to  the  use 
of  the  same  for  any  such  purpose,  if  it  be  so  used,  is  guilty  of  a 
misdemeanor. 

In  addition  to  the  punishment  therefor  provided  by  statute, 
every  person  violating  this  section  is  subject  to  a  penalty  of  five 
hundred  dollars;  which  penalty  " The  Societv  for  the  Keforma- 
tion  of  Juvenile  Delinquents"  in  the  city  of  "Hew  York,  for  the 
use  of  that  society,  and  the  overseers  of  the  poor  in  any  other 
city  or  town,  for  the  use  of  the  poor,  are  authorized,  in  the  name 
of  the   people   of  thia  state,  to    recover.     Besides  this  penalty, 
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eveiy  such  exhibition,  performance  or  exercise,  of  itself,  annals- 
any  license  which  may  have   been  previously  obtained  by  the- 
manager,  superintendent,  agent,  owner  or  lessee,  using  or  letting 
such  building,  garden,  room,  place  or  other  structure,  or  consent- 
ing to  such  exhibition,  performance  or  exercise. 

Am'd  by  chap.  858  of  1888. 

This  amendment  extended  the  prohibition  of  the  original  section  so  as  to  in* 
elude  maoy  more  cases  within  its  provisions. 

The  act  of  1800,  prohibitinj?  certain  exhibitions  and  plays  within  the  city 
aod  county  of  New  YorlL,  on  Sunday,  was  held,  in  People  «.  Hoym,  20  How.» 
76,  to  be  constitutional  and  valid,  as  a  lawful  exercise  of  legislative  authority.. 
Neaendorff  v.  Duryea,  67  N.  Y.,  557. 
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Sape,  AhdueUon,  Carnal  Abtue  of  Ohildren^  and  Seduetiam 

SicnoN  278.  Rape  in  first  degree. 

379.  When  physical  ability  must  be  proved. 

280.  Penetration  sufficient 

281.  Ck)mpelling  women  to  marry.    How  punished. 

282.  Abduction  in  certain  cases,  defined. 
883.  No  conviction  on  certain  testimony. 

284.  Seduction  under  promise  of  marriage. 

285.  Subsequent' marriage. 

286.  No  conviction  on  certain  testimony. 

§978.  Rape  in  first  degree. — A  person  who  perpetrates  an» 
act  of  sexual  intercourse  with  a  female  not  his  wife,  against  her 
will  or  without  her  consent,  or, 

1.  When  through  idiocy,  imbecility  or  any  unsoundness  of 
roind,  either  temporary  or  permanent,  she  is  incapable  of  giving 
consent,  or,  by  reason  of  mental  or  physical  weakness,  or  imraa- 
turily,  or  any  bodily  ailment,  she  does  not  offer  resistance ;  or, 

2.  When  her  resistance  is  forcibly  overcome ;  or, 

3.  When  her  resistence  is  prevented  by  fear  of  immediate  and 
great  bodily  harm,  which  she  has  reasonable  cause  to  believe  will 
oe  inflicted  upon  her;  or 

i  When  her  resistance  is  prevented  by  stupor,  or  weakness  of 
Diind  produced  by  an  intoxicating,  or  narcotic  or  anaesthetic  agent; 
or,  when  she  is  known  by  the  defendant  to  be  in  such  state  of 
8tapor  or  weakness  of  mind  from  any  cause ;  or, 

5.  When  she  is,  at  the  time,  unconscious  of  the  nature  of  the 
^t,  and  this  is  known  to  the  defendant ;  or  when  she  is  in  cus- 
tody of  the  law,  or  of  any  officer  thereof,  or  in  any  place  of  lawful 
detention,  temporary  or  permanent,  is  guilty  of' rape  in  the  first 
^€gTee  and  punishaDle  by  imprisonment  for  not  more  than  twenty 
JfeauB^  A  person  who  perpetrates  an  act  of  sexual  intercourse 
^ith  a  female,  not  his  wife,  under  the  age  of  eighteen  years,  under 
circumstances  not  amounting  to  rape  in  the  first  degree,  is  guilty 
c^frape  in  the  second  degree,  and  punishable  with  imprisonment 
for  not  more  than  ten  years.     [To  take  effect,  September  1, 1895.] 
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Amended  bv  chap.  384  of  1882 

This  amendment  was  made  before  Code  went  into  effect. 

Am'd  by  chap.  698  of  1887. 

This  amendment  raised  the  age,  in  subd.  1,  from  *'  ten  "  to  "  sixteen." 

Am'd  by  chap.  8i5  of  1892. 

This  amendment  remodeled  and  enlarged  the  section  and  added  the  flna 
provision  as  to  rape  in  ihe  second  degree. 

See  latter  part  of  amending  act  of  1892  in  section  808.  post. 

The  reference  to  this  section  in  People  v,  Clark,  8  N.  Y.  Cr.,  210,  is  to  8am< 
section  of  Criminal  Code. 

Rape  and  an  assault  with  intent  to  commit  rape  are  distinct  crimes.  Peopl 
V,  Kerwan,  51  St.  Rep.,  800. 

ReTised  Statutes. — Under  the  Revised  Statutes,  if  the  female  was  over  th( 
age  of  ten  years,  a  ''forcible  ravishing"  constituted  the  crime.  People  t. 
Draper,  28  Hun,  1;  1  N.  Y.  Cr.,  151. 

If  under  that  age,  "  carnal  and  unlawful  knowledge  "  was  enough.    Id. 

Uuder  Code. — The  codiflers  undertook  to  make  a  comprehensive  definitioc 
of  the  crime,  including  all  of  the  cases  which  should  be  punishable  as  rape. 
People  V.  Connor,  126  N.  Y.,  281;  37  St.  Rep.,  25. 

Such  cases  as  come  within  the  definitions  of  this  section,  and  such  alone 
now  constitute  the  crime  of  rape. 

This  section  makes  the  crime  of  criminal  intercourse,  other  than  rape  equallj 
punishable  with  rape,  but  does  not  make  it  rape.  People  v.  Maxon,  57  ilun 
870;  32  St.  Rep.,  132;  10  N.  Y.  Supp.,  593.  This  decision  was  reuderet 
prior  to  amendment  of  chap.  325  of  1892. 

Fraud. — Where  the  defendant  accomplishes  his  alleged  purpose  by  fraud 
without  intending  to  u.se  force,  such  fraud  does  not  constitute  rape,  unless  th* 
evidence  shows  that  he  intended  to  use  force,  if  the  fraud  had  failed.  Walte 
«.  People,  50  B  rb.,  146.  This,  probably,  would  not  be  correct  in  case  th 
female  was  under  sixteen  years  ot  age. 

Fear. — Violence  by  the  accused,  fear  and  apprehension  on  the  part  of  th 
accuser,  and  actual  penetration  witliout  her  consent,  are  sufficient  under  thi 
section.     People  v.  Crowley,  4  N.  Y.  Cr.,  36. 

Resistance. — The  phrase  "  the  utmost  resistance  "  is  a  relative  one.  Peopl 
V.  Connor.  126  N.  Y.,  28>;  87  St.  Rep.,  26. 

The  extent  of  the  resistance  required  of  an  assaulted  female  is  governed  b 
the  circumstances  of  the  case,  and  the  grounds  which  she  has  for  apprehend 
ine  the  infliction  of  bodily  harm.    Id. 

Whatever  the  circumstances  mav  be,  there  must  be  the  greatest  effort  o 
which  she  is  capable  therein,  to  foilthe  pursuer  and  preserve  the  sancity  of  he 
person.     Id. 

When  the  submission  is  produced  by  the  fear  of  great  bodily  harm,  th 
necessity  of  showing  the  same  degree  of  resistance  required  in  otlier  cases  i 
now  unnecessarv.     Id. 

In  People  v.  bohring,  59  N.  Y.,  374,  it  was  held  that,  in  order  to  constitut 
the  crime  of  rape  of  a  female  over  ten  years  of  age.  when  it  appears  that  a 
the  time  of  the  alleged  offense  she  was  conscious,  had  the  possession  of  he 
natural,  mental  and  physical  powers,  was  not  overcome  by  numbers,  or  terr 
lied  by  threats,  or  in  such  place  and  position  that  resistance  would  have  bee 
useless,  it  must  also  be  made  to  appear  that  she  did  resist  to  the  extent  of  he 
ability  at  the  time  and  under  the  circumstances.  Since  this  decision,  the  Cod 
has  changed  the  term  from  ten  to  sixteen  years  of  age.  To  be  rape  in  the  firs 
degree,  the  resistance  to  be  overcome  is  the  same  In  all  ages  of  the  female 
But  any  sexuiil  intercourse  with  a  female,  not  the  wife,  who  is  under  sixteei 
years  of  age,  is  rape  in  the  second  degree. 

To  support  the  charge  of  raiHj,  where  the  woman  is  conscious  and  has  pos 
session  of  her  mental  and  physical  powers,  it  is  necessary  that  she  resist  to  th 
extent  of  her  ability  and  be  overcome  by  physical  force,  unless  she  is  by  threat 
terrified  into  submission,  or  is  in  a  place  and  so  situated  that  resistance  will  b 
useless.  People  v.  demons,  37  Hun,  581;  3  N.  Y.  Cr.,  566;  People  t.  Doh 
ring,  59  N.  Y.,  374. 
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If  the  female  is  orerpowered  by  force,  and  is  unable  for  want  of  strength  to 
actively  resist  any  longer,  or.  if  such  resistance  is  absolutely  useless,  the  crime 
naj  be  committai.     People  v.  Clemoos,  ante. 

Kesistance  to  the  extent  of  her  ability  is  the  test  of  rape.  People  «.  Connor, 
31  St  Rep.,  164. 

The  law,  while  exceedingly  strict  in  its  general  requirements,  furnishes  no 
primary  rule  on  the  data  of  resistance.  Id.  Each  case  must  rest  upon  its 
owD  peculiar  facts  and  circumstances.     Id. 

Whether  the  resistance  is  all  that  the  law  requires  in  such  cases,  is  not  a 
matter  of  law  but  one  of  fact  People  v.  Bowles,  8  N.  Y.  Cr.,  447;  Higgins 
f.  People,  58  N.  Y..  379. 

If  consent,  in  any  degree,  at  any  time  of  the  occasion,  be  yielded  by  the 
female,  the  crime  is  not  consummated;  but  the  yielding  to  overpowering  force 
may  be  submission  and  not  consent.  People  y.  demons,  87  Hun.  584;  8  N. 
T.Cr..568. 

Will  and  Consent. — In  order  to  constitute  the  crime  of  rape,  the  act  must 
be  committed  against  the  will  and  without  the  consent  of  the  female.  People  v. 
ilaxon,  57  Hun,  360:  10  N.  Y.  Supp.,  593;  32  St.  Rep.,  132. 

Any  criminal  sexual  intercourse,  which  is  not  committed  against  the  will 
sod  without  the  consent  of  the  female,  is  not  rape.    Id. 

The  connection  must  be  effected  against  the  will  and  consent  of  the  female. 
People  P.  Connor,  126  N.  Y.,  281 ;  87  St.  Rep..  25. 

But  such  consent  cannot  be  implied,  unless  the  case  is  brought  within 
the  meaning  of  some  of  the  conditions  named  in  the  statute.    Id. 

Consent. — Any  partial  or  voluntary  submission  to  an  assault  will  be  con- 
strued to  amount  to  a  consent.    Id. 

If  consent,  though  not  express,  enters  into  her  conduct,  there  is  no  rape. 
People*.  Dohriug,  59* N.  Y..  384. 

Id  Walter  v.  People,  50  Barb.,  146,  it  was  held  that,  where  resistance  is 
not  made  by  reason  of  a  representation  leading  the  female  to  believe  that  sex- 
ual penetration  of  her  body  was  necessary  for  her  recovery  from  disease, 
the  force  used  in  ordinary  sexual  intercourse  is  not  sufficient  to  constitute 
rape. 

Under  sixteen. — A  man  who  has  sexual  intercourse  with  a  female,  not  his 
'Wife,  under  sixteen  years  of  age,  commits  a  rape  upon  her.  People  r.  Con- 
nor, 81  St.  Rep.,  168. 

In  Singer  v.  People,  18  Hun,  418,  it  was  held  that,  where  an  assault  with 
intent  to  commit  rape  is  made  upon  a  female  child  under  the  age  of  ten  years, 
the  fact  that  she  assented  thereto  does  not  alter  the  nature  of  the  crime  or  di- 
mioi^  the  guilt  of  the  assailant.  But,  in  case  of  the  commission  of  rape  upon 
a  female  under  the  age  of  sixteen  years,  has  not  the  Code  changed  the  offense 
itom  rape  in  the  first  degree  to  rape  in  the  second  degree,  where  she  consented 
to  the  act? 

Indictment. — It  is  unnecessary  to  allege  in  the  indictment  tliat  the  female, 
on  whom  the  ofifense  was  committed,  was  of  the  age  of  sixteen  years  or  up- 
wards.   People  V.  Draper,  28  Hun,  1;  1  N.  Y.  Cr.,  141. 

Efideiice.     Disclosnres. — The  rule  as  to  disclosnre  is  founded  \ipou  the 
laws  of  human  nature,  which  induce  a  female  thus  outraged  to  complain  nt  the 
first  opportunity.     Higgins  v.  People,  58  N.  Y.,  877;  People  r.  0\Sullivan,  5 
8t  Rep.,  702;  KHN.Y.,  489. 
Such  is  the  natural  impulse  of  an  honest  female.     Id. 

The  omission  to  make  a  prompt  disclosure  of  the  improper  intercourse  mili- 
tates strongly  against  the  tesdmony  of  the  female.  Zopti  v.  Smith,  29  St.  Rep., 
251:  55  Hun,  651. 

The  rule  requires  that  the  disclosure  should  be  recent  and  made  at  the  first 
suitable  opportunity.     People  v.  O'Sullivan,  5  St.  Hep.,  702;  104  N.  Y..  4K9. 

There  may  be  circumstances  which  will  excuse  delay,  as  when  the  prosecu- 
trix is  under  the  physical  control  of  the  defendant;  when  she  is  nnioug  stran- 
gers and  there  is  no  one  in  whom  she  can  contide;  when  she  is  induced  to 
silence  by  threats,  and  is  so  far  within  his  power  or  reach  that  the  threats  may 
be  executed.    Id. 
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The  rule  admitting  disclosures  in  cases  of  rape  is  an  exception  to  the  geD> 
eral  rule  excluding  declarations  made  out  of  court,  and  is  confined  withio 
narrow  limits.  Id;  Baccio  v.  People,  41  N.  Y.,  265.  In  the  last  cited  case,  a 
<lela7  of  twenty-four  days  was  held,  under  the  circumstances,  not  to  be  suffi- 
ciently recent.     Id. 

A  disclosure  of  the  offense  by  the  complainant,  made  nearly  eleven  monthe 
after  the  commission  of  the  alleged  assault,  is  too  remote  to  be  received  in  e?i 
dence.     People  v.  O'Sullivan,  ajite. 

Any  considerable  delay  on  the  part  of  a  prosecutrix  to  make  complaint  of 
the  outrage  constituting  the  crime  of  rape,  is  a  circumstance  of  more  or  lesc 
weight,  depending  more  or  less  upon  the  surrounding  circumstances.  Id.; 
Higgins  V.  People,  58  N.  Y.,  377.  There  may  be  many  reasons  why  a  failure 
to  make  immediate  or  instant  outcry  should  not  discredit  the  witness.  Id. 
A  want  of  suitable  opportunity,  or  fear,  may  sometimes  excuse  or  justify  a 
delay.    Id.     There  can  be  no  iiou  rule  on  the  subject.    Id. 

Details,  ^ven  by  the  prosecutrix,  as  to  how  the  offense  was  committed  and 
by  whom,  is  not  competent  as  evidence  in  chief.  People  v.  Batterson,  18  St. 
Rep.,  845;  50  Hun,  46.  It  is  competent  to  show  the  condition  of  the  prosecu- 
trix mentally  or  othei*wise,  immediately  after  the  offense.    Id. 

Such  evidence  is  admissible  only  on  the  question  of  her  credibility  and  can 
be  received  only  when  she  has  testified  as  a  witness.  People  v.  demons,  3  N. 
Y.  Cr.,  570;  Baccio  r.  People,  41  N.  Y.,  265;  People  r.  McGee,  1  Denio,  19. 

It  may  be  shown  that  the  name  of  the  person  complained  of,  and  other  par 
ticulars,  were  mentioned  by  the  prosecutrix  to  the  witness.  People  v.  dem- 
ons, ante.    But  what  was  stated  in  those  respects  is  not  admissible.     Id. 

Chastity. — Evidence  of  the  character  of  tlie  prosecutrix  for  chastity  must 
be  confined  to  what  is  generally  said  of  her  by  those  among  whom  she  dwellf 
or  with  whom  she  is  chiefly  conversant.  Conkey  v.  People,  5  Park,  81;  1  Abb. 
Dec,  418. 

Lewd  conduct. — Evidence  of  previous  acts  of  lewdness  and  unchastity  bj 
the  complainant  with  other  men  was  held  admissible.  People  v,  Abbott,  IJ 
Wend.,  192.     See  Grossman  v.  Bradley,  53  Barb.,  125. 

In  People  v,  Jackson,  3  Park,  391,  it  was  held  that  evidence  of  specific  un- 
chaste conduct  of  the  prosecutrix,  whether  sought  to  be  proved  by  herself  oi 
otliers,  was  inadmissible. 

In  Woods  V.  People,  55  N.  Y.,  515,  it  was  held  that  evidence,  on  behalf  ol 
the  prisoner,  that  the  prosecutrix  was  in  the  habit  of  receiving  men  at  hei 
dwelling  for  the  purpose  of  promiscuous  intercourse  with  them  is  proper.  Sec 
Brennan  p.  People,  7  How.,  171. 

Threats. — Evidence  as  to  threats,  made  by  the  prosecutrix  several  dayi 
after  the  offense  had  been  committed,  that  she  would  commit  suicide,  is  inad- 
missible.    People  V.  Batterson,  18  St.  Rep.,  845;  60  Hun,  46. 

Similar  acts. — It  is  incompetent  to  prove  that  the  defendant  had  committed 
or  attempted  to  commit  a  rape  upon  any  other  woman.  People  v.  O'Sullivan, 
5  St.  Rep.,  702;  104  N.  Y.,  484.  But  it  is  competent  to  show  that  he  had  pre- 
viously declared  his  intention  to  commit  the  same  offense,  or  had  previously 
made  an  unsuccessful  attempt  to  do  so.     Id. 

§  379.  When  physical  ability  must  be  proved.— No  con- 
viction for  rape  can  be  )iad  against  one  who  was  under  tlie  age  of 
fourteen  yeai*s,  at  the  time  of  the  act  alleged,  unless  his  physical 
ability  to  accomplisii  ])enetration  is  proved  as  an  independent  fact, 
beyond  a  reasonable  doubt. 

The  reference  to  this  section,  in  People  v.  Clark.  8  N.  Y.  Cr.,  210,  211;  14 
N.  Y.  Supp.,  655;  is  to  same  section  of  Criminal  Code. 

A  person  under  fourteen  years  of  age  is  presumed  to  be  incapable  of  com- 
mitting the  crime  of  rape.  JPeople  r.  Randolph,  2  Park.,  176.  Such  presump- 
tion may  be  rebutted  by  proof  that  he  has  arrived  at  puberty.  Id.  The  proof 
of  his  capacity  must  be  clear.     Id. 
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§98*.  Penetration  sufficient.  —  Any  sexual  penetration, 
lowever slight,  is  sufficient  to  complete  the  crime. 

The  language  of  this  section  is  in  accord  with  the  rule  established  by  the 
authorities  in  the  country.  People  v.  Crowley,  1  St.  Rep..  888;  102  N. Y.,  234; 
4N.Y.Cr..  36. 

This  means  nothing  more  than  penetration  of  the  private  part  of  the  man 
iot<)  the  person  of  the  woman,  without  any  regard  to  the  extent  of  the  entry. 
People f. Crowley.  1  St  Rep.,  388;  102  N.  Y.,  234;  4  N.  Y.  Cr,  189. 

§981.  Compelling  woman  to  marry.  How  punished. — A 

Eerson  who  by  force,  menace  or  duress,  compels  a  woman  ngaiiist 
er  will  to  marry  him,  or  to  marry  an  y  otiier  [)ei-S()u,  or  to  be 
defiled,  is  punishable  by  imprisonment  lor  a  term  not  exceeding 
ten  years,  or  by  a  fine  of  not  more  than  one  thousand  dollara,  or 
by  both. 

Am'd  by  chapter  662  of  1892. 

This  an^ndment  removed  the  minimum  limit  of  imprisonment. 

8ee8ubd.  3  of  following  section. 

It  is  not  essenlial  that  personal  violence  should  be  used  in  the  unlawful  tak- 
ing. Beyer  r.  People,  86  N.  Y.,  373;  Schnicker  v.  People.  88  id..  194.  The 
atatiite  embraces  a  case  where  the  person  has  not  consented  to  be  taken  away 
for  her  own  defilement,  but,  contrary  to  her  will,  wishes  and  intention,  and 
without  her  knowledge  of  the  purpose  in  contemplation,  is  induced  to  go  with 
mother  for  a  lawful  object,  and  is  afterward,  in  accordance  with  the  original 
intent,  by  force,  menace  or  duress,  unlawfully  defiled.     Id. 

§389.  Abduction  in  certain  cases^  defined.— A  person 

who, 

1.  Takes,  receives,  employs,  harbora  or  uses,  or  causes  or  pro- 
cures to  be  taken,  received,  employed  or  harbored  or  used,  a 
female  under  the  ace  of  eighteen  years,  for  the  purpose  of  prosti- 
tution; or,  not  being  her  husband,  for  the  purpose  of  sexual 
intercourse;  or  without  the  consent  of  her  fatner,  mother,  guard- 
ian or  other  person  having  legal  charge  of  her  person,  for  the  pur- 
pose of  marriage ;  or, 

2.  Inveigles  or  entices  an  unmarried  female,  of  previous  chaste 
character,  into  a  house  of  ill-fame  or  of  assignation,  or  elsewhere, 
lor  the  purpose  of  prostitution  or  sexual  intercourse  ;  or, 

3.  Takes  or  detains  a  female  unlawfully  against  her  will,  with 
the  intent  to  compel  her,  by  force,  menaceor  duress,  to  marry  him, 
or  to  marry  any  other  person,  or  to  be  defiled  ;  or, 

4.  Being  parent,  guardian  or  other  person  having  legal  charge 
of  the  person  of  a  female  under  the  age  of  eighteen  years,  consents 
to  her  taking  or  detaining  by  any  person  for  the  purpose  of  pros- 
titution or  sexual  intercourse; 

Is  guilty  of  abductioo,  and  punishable  by  imprisonment  for  not  more 
tfcan  ten  years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by 
both. 

Am'd  Ijy  ch.  83,  Lawa  1902.    To  take  effect  September  1,  1902. 

Tbis  amMidment  made  every  taking  "for  the  purpose  of  prostitution  or 
"•wtl  iBtercourse"  an  offen«e,  and  attached  the  absence  of  consent  to  the 
oiarriage  prohibition  only.    It  also  added  subd.  4  of  the  present  section. 


120  Pexal  Code 

Am'd  by  chapter  31  of  1886. 

This  amendment  increased  tlic  acts  constituting  the  offense,  excepted,  ai 
"sexual  intercourse,"  the  husband,  and  removed  the  limitation  of  agefi 
Bubd.  2. 

See  preceding  section. 

The  case  of  People  v.  Piatt,  1  How.  N.  S.,  402,  was  affirmed  in  8  N, 
Cr.,  129;  36  Hun,  454,  but  the  latter  decision  was  reversed  in  4  N.  Y.  Cr., 
and  under  the  name  of  People  v.  Plalh,  in  100  N.  Y.,  590. 

See  note  in  People  v.  Everhurdt,  2  Silv.  (Ct.  App.).  516. 

Ingredients  or  offense.— This  section  declares  that  a  person  who  takes 
ceives,  harbors  or  uses  a  fennle  under  the  age  of  sixteen  years  for  tlie  pur] 
of  sexual  intercourse,  not  being  her  husband,  is  guilty  of  abduction.  Pe> 
V,  Sheppard,  44  Hun,  565;  5  K.  Y.  Cr.,  136;  9  St.  Rep.,  35. 

It  is  sufficient,  within  this  section,  iif  the  female  is  induced  by  defends 
request,  advice  or  persuasion,  to  go  from  the  place  where  he  met  her,  am 
accompany  or  meet  him  at  some  other  indicated  place,  with  the  intent 
purpose  there  to  accomplish  her  defilement.  People  v.  Seeley,  3  N.  Y. 
231;  87  Hun,  192;  2  How.  N.  S.,  105. 

To  constitute  the  offense,  as  this  section  reads  after  the  amendment  of  1 
it  is  not  necessary  that  the  girl  should  be  taken  from  her  parents  or  other 
todian  of  her  person.     Id. 

It  is  not  necessary  that  the  accused  should  in  any  case  use  any  force  or  j 
tice  any  fraud  or  deception.     Id. 

The  offense  maybe  accomplished  without  an  actual  manual  capture  ol 
female,  and  it  is  not  necessary  that  she  should  l>e  taken  against  her  will. 

If  the  female  is  taken  by  defendant  for  the  purpose  of  sexual  intercoi 
it  is  immaterial  whether  or  not  he  had  such  iniercourse  with  her.  Peop 
Stott.  4N.  Y.  Cr..  306. 

This  offense  is  quite  independent  of  the  fact  whether  there  is  actual  S€ 
tion,  fornication  or  forcible  intercourse.  People  t.  Stott,  5  N.-Y.  Cr.,  ( 
St.  Hep.,  736. 

The  commission  of  either  of  these  crimes  is  not  material  except  wher 
crime  is  merged  into  the  higher  felony  of  rape.     Id. 

The  offense  of  abduction  is  complete  whenever  a  female  under  sii 
yeai-s  is  taken,  etc.,  for  the  purpose  of  sexual  intercourse.    Id. 

Such  intercourse  need  not  be  proved,  if  the  purpose  of  the  taking  be  o 
wise  shown.    Id. 

But  it  may  be  proved  as  an  element  or  incident  tending  to  establlsl 
purpose.    la. 

The  belief  of  defendant  that  the  abducted  female  was  over  sixteen  yea 
age,  is  immaterial.    People  t.  Stott,  4  N.  Y.  Cr.,  306. 

So,  it  is  immaterial  whether  or  not  he  had  knowledge  that  she  was  u 
such  age.    Id. 

So,  whether  she  was  or  was  not,  prior  to  the  commission  of  the  offen 

Eerson  of  chaste  character,  is  immaterial,  except  as  bearing  on  the  questic 
er  credibility  as  a  witness.    Id. 

Over  the  statutory  age,  the  statute  does  not  make  such  intercourse  a  c 
if  effected  without  persuasion  or  device,  by  the  free  will  and  consent  o 
female.     People  t.  Plath,  100  N.  Y.,  597;  4  N.  Y.  Cr.,  59. 

Under  the  first  clause  of  subd.  1  of  this  section,  where  the  intercours 
been  established  by  proper  proof  or  admitted,  the  prosecution  is  bound  tos 
bevond  a  reasonable  doubt  and  by  proper  evidence,  the  age  of  the  complai; 
Pe'ople  V.  Sheppard,  9  St.  Rep.,  35;  44  Hun,  565;  5  N   Y.  Cr.,  136. 

The  word  *'  tiiking  "  implies  some  persuasive  inducement  on  the  part  o 
accused,  not  a  mere  permission  or  allowance  to  follow  a  life  of  prostitu 
PeoDle  V.  Plath,  100  N.  Y.,  596;  4  N.  Y.  Cr.,  54. 

Mere  seduction  does  not  amount  to  a  "  taking."  People  v.  Parshall,  6  P 
129. 

Not  only  a  taking  by  defendant,  within  the  meaning  of  this  section, 
be  shown  by  the  people,  but  also  that  such  taking  was  for  the  purpo 
prostitution.     People  v.  Plath,  100  N.  Y.,  592;  4  NY.  Cr.,  54. 
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Prostitution  may  include  more  ^eDeral  acts  than  would  Decessarilj  be  within 
the  phrase,  *  sexual  connection  with  men  not  her  husbaud."  People  v.  Brandt, 
14 Si.  Rep.,  420. 

Eiidence.  — The  testimony  of  the  prosecutrix  that  she  was  unmarried  at 
ttietimeof  the  alleged  offence,  pHnui  facie  sutiiciently  estaMislics  such  fact 
vjihio  the  requirements  of  tlie  statute.     People  i\  Kenyon,  5  Park,  254. 

An  entry  in  a  family  bible  as  to  the  age  of  a  female  is  not  admissible  in  a 
criminal  prosecution  for  the  offense  of  using  a  female  under  the  age  of  six- 
teeo  vears  for  the  purpose  of  sexual  intercourse,  except  where  a  case  is  made 
justifying  the  introduction  of  hearsay  evidence.  People  v.  Sheppard,  44  Hun, 
565;  5  N.  Y.  Cr..  137;  9  St,  Rep.,  35. 

It  is  not  error  to  allow  a  doctor  to  express  an  opinion  that  the  genitive  or- 
gans of  the  abducted  female  had  been  penetrated  with  foice  within  a  week. 
People  f.  Sto\t.  5  N.  Y.  Cr..  61;  4  St.  Rep..  736. 

But  it  is  errjr  to  admit  testimony  by  physicians  as  to  what  they  found  on  an 
examiuaiion  of  the  person  of  the  female  four  years  after  the  alleged  abduc- 
tion.  People  V  Betsinger.  49  St.  Rep..  597;  21  N.  Y.  Supp.,  136. 

The  people  cannot,  in  the  first  instance  and  for  the  purpose  of  making  out 
ipHm/i  facie  Ciise.  show  that  other  girls  were  seen  to  visit  defendant's  room. 
People  V.  Gibson.  21  St.  Rep..  59;  6  N.  Y.  Cr..  390;  4  N.  Y.  Supp.,  170. 

The  actual  personal  chastity  of  the  female  must  be  shown,  ami  evidence  as 
to  her  general  reputation  in  this  respect  is  inadmissible.  Kauffman  v.  People, 
11  Han,  86. 

She  must  be  shown  to  have  been  actually  chaste  up  to  the  beginning  of  the 
lets  by  the  parly  accused.  Carpenter  v.  People,  8  Barb.,  6o3;  Safford  v.  Peo- 
ple, 1  Park. .  478. 

A  diiiclosure  has  no  legal  value  whatever,  unless  it  is  the  natural  result  of 
lie  horror  and  sense  of  wrong  which  would  prompt  every  virtuous  female  to 
nake  outcry  at  the  first  suitable  oppoatunity.  People  v.  O'SuIlivan,  5  St.  Hep., 
«)2:104N.  Y..490. 

See  People  p.  Crotty,  30  St.  Rep..  45;  9  N.  Y.  Supp.,  938;  People  t?.  Powell, 
IN.  Y.  Cr..  589;  Moot  v.  Moot.  37  Hun. 294;  Schuicker  v.  People,  88  N.  Y., 
92;  Matter  of  Haui)e,  2  City  Ct.,  403,  note. 

§983.  No  conyiction  on  certain  testimony,— No  convic- 

ion  can  be  liaJ  for  abduction,  compulsory  marriage,  rape  or  de- 
ilement,  upon  the  testimony  of  the  female  abducted,  compelled 
)r  defiled,  unsupported  by  other  evidence. 

Am'd  by  chap.  603  of  1886. 

This  amendment  made  the  provinion  of  this  section  apply  also  to  rape. 

See  note  in  People  t.  Everhardt.  2  Silv.  (Ct.  App.),  516. 

The  case  of  People  v.  Piatt.  1  How.  N.  8..  402.  was  affinned  in  3  N.  Y.  Cr., 
139;  36  Hun,  454.  The  decision  of  the  general  term  was  reversed  in  4  N.  Y. 
y.,  52.  and  sub  nomine  People  c  Plath.  luO  N.  Y..  590. 

This  section  does  not  in  express  terms  require  corroboration  of  complain- 
ints  evidence  in  respect  to  the  attempt  to  commit  rape  or  the  assault  with 
iiteot  to  commit  rape.  People  v.  Kerwan,  51  St.  Rep.,  300;  22  N.  Y.  Supp., 
UN). 

Extent  and  nature. — ^The  extent  and  nature  of  the  corroborating  evi- 
lenceis  not  fixed  by  the  statute.  People  p.  Morris  35  St.  Rep.,  943;  12  N. 
f. Supp.,  492. 

It  is  not  indispensable  that  such  corroboration  should  be  f ui  nished  by  posi- 
iVeaud  direct  evidence.  People  c.  Stott,  4  N.  Y.  Cr.,  312;  People  o.  Plath, 
OON.  Y..590;  4  N.  Y.  Cr..  53. 

But  proof  of  circumstances,  legitimately  tending  to  establish  the  existence 
f  the  material  facts,  will  be  suflicient  to  authorize  a  conviction.     Id. 
Ph)of  must  be  given,  aside  from   he*  testimony,  tenrling  to  establish  the 
mmiaBion  of  the  crime,  and  that  it  wiis  perpetrated  by  tlie  accused.     Peo- 
e  0.  Plath,  anU, 
The  corroborating  fvldence  should  tend  to  show  the  material  facts  neces- 
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sary  to  establish  the  commission  of  a  crime,  and  the  identity  of  the  perac^-mi 
committing  it.     Id. 

Tlie  testimony  of  the  female  abducted,  if  corroborated  as  to  the  facts  d»f 
tlie  taking,   receiving  and   employing,  etc.,  for  the  purpose  of  prostitutio z:&» 
and   OS  to  the  fact  of  her   bein^  within  the  age  prescribed    by  the  statut.^^, 
is  sufficient  to  uphold  a  conviction.     People  «.  Brandt,  14  St.  Kep..420. 

Proof  that  the  defendant,  when  charged  with  the  crime  of  rape  in  tlz^e 
presence  of  his  wife,  made  no  denial,  but  seemingly  admitted  it,  is  sufficieKat 
to  corroborate  the  complainant's  testimony.  People  v.  Morris,  35  St.  Rec>., 
943;  12  N.  Y.  Supp.,  492. 

The  *'  other  evidence,"  required  by  this  section,  may  be  given,  it  aeemi,  l^jr 
an  accomplice  of  defendant.     People  r.  Powell,  4  N.  Y.  Cr.,  590. 

The  abducted  female  is  not,  in  any  legal  sense,  an  accomplice  of  the  a.l>- 
due  tor.     Id. 

Where  the  accused  testified  in  his  own  behalf,  it  is  not  improper  forthetri^ 
judge  to  charge  the  jury  that  "  while  his  evidence  is  to  be  considered  as  thfc«t 
of  any  other  witness,  they  should,  in  determining  his  credibility,  consider  t.l:ie 
fact  that  he  stood  charged  with  the  commission  ot  an  offense  of  a  serio^J* 
criminal  nature.    People  v.  Crowley,  1  St.  Rep.,  388.  102  N.  Y.,  284. 

Question  for  jury. — Whether  the  complainant  has,  or  has  not,  been  corro'b- 
orated,  is  a  question  for  tlie  jury.     Crandall  v.  People,  2  Lans..  309. 

Where  there  is  any  evidence  which  tends  to  support  the  complainant  as  to 
some  material  part  of  the  crime,  it  is  the  duty  of  the  court  to  submit  the  qii.^5«* 
lion  to  the  jury.     People  t.  Cullen,  23  St.  Rep.,  560;  5  N.  Y.  Supp.,  886. 

§  284.  Seduction  under  promise  of  marriage. — A  per»c:>n 
who,  under  promise  of  marriage,  seduces  and  has  sexual  inter- 
course with  an  unmarried  female  of  previous  chaste  character,  is 
punishable  by  imprisonment  for  not  more  than  five  yeare,  or  by  ^ 
fine  of  not  more  trian  one  thousand  dollars,  or  by  both. 

See  note  in  5  N.  Y.  Cr..  221. 

The  case  of  People  v.  Kearney.  13  St.  Rep..  46;  47  Hun,  139,  wa«  reversed 
in  17  St.  Rep.,  165;  110  N.  Y.,  188. 

Age. — It  is  not  necessary  to  prove  that  the  defendant  is  twenty-one  years  of 
age.     People  v.  Kenyon.  5  Park.,  254. 

The  defendant  need  not  be  of  full  age.  Id.  It  is  suflScient  that  he  ba» 
arrived  at  the  age  of  pubertv.     Id. 

Character.— -The  crime  denounced  by  the  law  is  the  seduction  of  a  female 
of  cbaste  character  under  promise  of  marriage.  People  o.  Eckert,  2  N.  Y. 
Cr.,  483. 

Previous  chaste  character  is  presumed.     People  t.  Kane,  14  Abb.,  15. 

The  word  "character,"  as  used  in  this  section,  means  personal  virtue,  and 
not  reputation.  Kenyon  v.  People,  26  N.  Y.,  203.  The  female  must  be  un- 
married and  chaste  in  fact  when  seduced.  Id.  The  accused  may,  by  proof  of 
specific  acts  of  lewdness  on  the  part  of  the  female,  and  not  otherwise,  show 
that  she  was  in  fact  unchaste.     Id. 

Conditional  promise. — As  to  whether,  where  the  promise  of  marriage  is 
only  u})on  the  condition  that  pregnancy  results  from  the  illicit  intercourse,  the 
case  is  brought  within  the  statute,  qucpre.    Armstrong  «.  People,  70  N.  Y.,  52. 

A  promise  of  marriage  upon  a  condition  that  the  intercourse  results  in  preg- 
nancy falls  within  the  statute.  People  v.  Hustis,  32  Hun,  58;  2  N.  Y.  Cr., 
448.  It  is  not  necessary  that  the  promise  should  be  a  valid  and  binding  one 
between  the  parties.     Id. 

A  conditional  promise  that,  if  the  female  will  submit  to  an  illicit  connection, 
the  offender  will  many  her,  is  sufficient  to  bring  the  case  within  the  statute. 
Boyce  v.  People,  55  ]N.  Y.,  645. 

It  is  sufficient  that  the  defendant  effected  his  object  by  a  conditional  prom- 
ise that,  if  the  girl  would  permit  his  illicit  connection,  he  would  marry  her. 
Kenyon  v.  People,  26  N.  Y.,  208.  The  submission  to  this  proposition  is  a 
promise  on  her  part.     Id. 
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Coisent. — The  (consent  of  the  female  to  marry  the  seducer,  amounting  to  a 
mutual  promise  on  her  part  to  marry,  is  implied.     People  v.  Kenyon,  5  Park., 

m 

Iidoclii^  eause. — The  illicit  intercourse  must  have  been  procured  through 
the  influence  of  the  promise  of  marriage.     Cook  v.  People,  2  T.  &  C,  408. 

The  fact  that  the  promise  of  marriage  was  made  some  time  prior  to  the 
illicit  intercourse,  does  not  take  the  case  out  of  the  statute.  Armstrong  v. 
ftople,  TON.  Y..  51. 

The  seduced  female  may  testify  that  the  promise  of  marriage  was  the  in* 
ducement  to  the  illicit  intercourse.     Kenyon  v.  People,  26  N.  Y  ,  203. 

Non-marriage. — The  non-marriage  of  the  female  may  be  prima  facie  es' 
tablished  by  her  own  testimony  as  to  such  fact.  People  t>.  Kenyon,  5  Park., 
254. 

Knowledge. — The  offense  is  not  committed,  if  the  complainant  knew  that 
the  defendant  was  a  married  man.     People  v.  Alger,  1  Park.,  333. 

Repetition. — The  offense  cannot  be  twice  committed  against  the  same  per- 
son.   Cook  V.  People,  2  T.  &  C,  404. 

Non  essentials. — The  existence  of  pregnancy  is  not  essential  to  a  convic- 
tion under  the  statute.     Id. 

A  refusal,  subsequent  to  seduction,  to  marry  the  prosecutrix,  forms  no  part 
of  the  offense.     Id. 

Proof  that,  after  the  alleged  seduction,  the  female  has  had  illicit  inter- 
oourse  with  another,  is  incompetent.    Boyce  v.  People,  55  N.  Y.,  646. 

The  willingness  or  unwillingness  of  the  party  charged  with  the  offense  to 
perform  his  promise,  is  wholly  immaterial.     Cook  t>.  People,  2  T.  &  C,  407. 

Indictment. — Upon  the  trial  of  an  indictment  for  seduction  under  prom- 
ise of  marriage,  it  may  be  amended  by  making  the  name  of  the  female  al- 
leged to  have  been  seduced  conform  to  the  proof.  People  v.  Johnson,  104 
X  Y..  213,  5  N.  Y.  Cr.,  218;  5  St.  Rep.,  606. 

Credibility. — The  defendant,  who  has  testified  in  his  own  behalf,  may  be 
^ked  on  the  cross-examination,  for  the  purpose  of  affecting  his  credibility, 
whether  he  has  had  sexual  intercourse  with  a  person  other  than  the  prosecu- 
trix, and  in  no  way  connected  with  the  action.  People  v.  Eckert,  2  N.  Y, 
O..  481 ;  People  t.  Irving.  95  N.  Y.,  541;  2  N.  Y.  Cr..  171. 

See  People  «,  Crotty,  80  St.  Rep.,  45;  0  N.  Y.  Supp.,  938. 

§885.  Subsequent  marriage. — The  subsequent  intermar- 
riage of  the  parties,  or  the  lapse  of  two  years  after  the  commission 
of  the  oflfense  before  the  finding  of  an  indictment,  is  a  bar  to  a 
prosecution  for  a  violation  of  the  last  section. 

An  actual  marriage  between  the  parties  will  constitute  a  bar  to  a  conviction. 
Cook  r.  People,  2  T.  &  C. ,  407. 

§  «8ft.  No  couTiction  on  certain  testimony. — No  convic- 
tion can  be  had  for  the  offense  specified  in  section  two  hundred 
and  eighty-four,  upon  the  testimony  of  the  female  seduced,  unsup- 
iported  by  other  evidence. 

See  section  899  of  Code  of  Criminal  Procedure. 

The  case  of  People  r.  Kearney,  47  Hun,  130;  13  St.  Rep.,  246,  was  reversed 
1nl76t.  Rep..  185;  HON.  Y..  188. 

Upon  what  points. — Supporting  evidence  is  only  required  as  to  the  prom- 
ise of  marriage  and  the  carnal  connection.  Armstrong  v.  People,  70  Is.  Y., 
43:  Kenyon  v.  People.  26  id.,  203;  Boyce  v.  People,  55  id.,  644. 

It  need  be  only  such  as  the  character  of  these  matters  admits  of  being  fur- 
nished.    Id. 

Support  is  required,  upon  two  points  only,  the  promise  of  marriage  and  the 
intercourse  following  upon  the  faith  of  it.'  People  v.  Kearnev,  17  St.  Rep., 
1«5.  HON.  Y.,  191. 

Supporting  evidence  never  was  and  is  not  now  required  upon  the  questions 
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of  the  previous  chaste  character  of  the  female  seduced  and  that  she  was  urr 
married.    Id. 

Mature  of  the  evidence. — Evidence  in  corroboration  of  the  female  in  thi!- 
class  of  casea  upon  the  points  of  seductioa  and  promise  of  marriage  is  ui'i 
very  easily  obtainable.  Id.  Only  such  corroboration,  tlierefore,  as  in  tht 
natural  and  ordinary  course  of  events,  these  facts  are  capable  of,  la  to  be 
required.    Id. 

This  section  docs  not  require  direct  or  positive  additional  evidence  of  any  of 
the  material  facts  constituting  the  offense.  Boyce  t^.  People,  55  N.  Y.,  646.. 
As  to  what  kind  of  evidence  will  satisfy  the  etaiutc.     Id. 

This  section  does  not  require  the  testimony  of  an  additional  witness.  People- 
9.  Kenyon,  5  Park..  254.  The  corroborating  evidence  may  be  supplied  bv  the 
facts  aud  circumstances  surrounding  tlie  transaction  and  otherwise  establishmi 
in  the  case.  Id.  Her  testimony  n^  not  be  coiroborated  iu  every  particular; 
only  in  the  main  features  of  the  case.    Id. 

Lvidence  tending  to  show  that  the  defendant  had  intercourse  with  the  pros- 
ecutrix subsequent  to  the  time  when  she  alleges  that  nhe  was  seduced,  is  admis- 
sible as  tending  to  prove  sucli  act  at  the  time  laid.  People  v.  Kearney,  17  8t. 
Rep.,  165;  HON.  Y..  194. 

Evidence  as  to  tlie  birth  of  a  child  is  not  competent,  unless  it  tends  in  some 
degree  to  corroborate  the  testimony  of  the  prosecutrix  as  to  the  commission  of 
the  crime  charged.  Id.  In  this  cose,  such  evidence  was  held  inadmissible 
from  the  fact  that  it  did  not  tend  to  show  illicit  intercourse  at  the  time  alleged^ 
which  was  thirteen  months  before  the  birth  of  the  child.  The  case  of  Ann- 
strong.  70  N.  Y..  38.  went  to  the  extreme  limit  in  the  admission  of  such  evi- 
dence.    People  V.  Kearney,  ante. 

Question  for  jury. — Whether  the  female  is  sufficiently  supported  to  justify 
a  conviction,  is  a  question  for  the  jury.     Crandall  v.  People,  2  Lana.,  809. 


CHAPTER  III. 

Abandonment  and  other  Acts  of  Cruelty  to  Children, 

Bkction  287.  Abandonment  of  child  under  six  years. 

288.  Unlawfully  omitting  to  provide  for  child. 

289.  Endangering  life,  health  or  morals  of  child  under  sixteen 

of  age. 

290.  Acts  of  cruelty  to  children. 

290a.  Boarding  of  infants  without  license. 

291.  Vagrant  children,  arrest  of,  etc. 

292.  Certain  employi|ient  of  a  child. 

292a. Penalty  fur  sendmg  mcsseDgcr  boys  to  certain  placei. 
202b.Tnking  apprentice  without  consent  of  guardian. 

293.  Duty  of  officers  cf  society. 

§  287.  Abandonment   of   child   under   fourteen   years. — A 

parent,  or  other  person  having  the  care  or  custody,  for  nur- 
ture, or  education,  of  a  child  under  the  age  of  fourteen  years^ 
who  deserts  the  child  in  any  place,  with  intent  wholly  to 
abandon  it,  is  punishable  by  imprisonment  in  a  state  prison,, 
for  not  more  than  seven  years. 

Am'd  by  chap.  325  of  1892,  again  am*d  by  chap.  37Cx,  Laws  1903;  rais- 
ing the  ape  limit  from  three  to  fourteen.     Takes  cfTcet  Sept.  1,  1903. 

See  latter  part  of  amendinpj  act  in  section  303,  post. 

Abandonment. — Under  the  act  of  1871,  abandonment  was  held  not  to 
be  a  continuous  act.       Bayne  v.  People,   14  Hun,   181. 

Protection  of  public. — In  People  ex  rel.  Douplass  v.  Naehr,  30  Hun, 
401,  it  was  held  that  chap.  395  of  1871.  as  amended  by  chap.  171  of  1882,. 
was  desipied  to  protect  the  public.  See  Bayne  v.  People,  14  id.,  181; 
People  ex  rel.  Kehlbeck  v.  Walsh,  11  id.,  292. 
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I  287a.  Abandomnent  of  cliildreii. — A  parent  or  other  person 
chargiHi  with  the  care  or  custody  for  nurture  or  education  of  a  chihl  under 
the  age  of  sixteen  years,  who  abandons  the  chihl  in  destitute  circuni- 
stant-e!)  and  willfully'  omits  to  furnish  necesary  and  proper  food,^  clothing 
or  shelter  for  such  child  i3  guilty  of  felony,  punishable  by  imprisonment 
for  not  more  than  two  years,  or  by  a  fine  not  to  excee<l  one  thousand  <lollars, 
orhv  both.  In  case  a  fine  is  imposed  the  same  may  Im'  applied  in  the  discre- 
tion of  the  court  to  the  support  of  such  child.  Proof  of  the  abandonment 
of  *uch  child  in  destitute  circumstances  ami  omission  to  furnish  necessary 
au(l  pro|)er  food,  clothing  or  shelter  is  prima  facie  evidence  thai  such 
omission  is  willful.  The  provisions  of  section  seven  hundred  and  fifteen  of 
this  code  prohibiting  the  disclosure  of  confidential  communications  between 
husband  and  wife  shall  not  apply  ro  prosecutions  for  the  ofi'ense  here  de- 
lined.  A  previous  conviction  or  convictions  of  felony  or  misdemeanor  shall 
not  prevent  the  court  from  suspending  sentence  upon  a  conviction  under 
thij  section,  or  from  arbitrarily  fixing  the  limit  of  imprisonment  or  fine,  in 
«Je  imprisonment  or  fine  is  imposed  upon  conviction  herein. 

§2.  Nothing  in  this  act  contiiined  shall  be  deemed  or  construed  to  repeal, 
amend,  impair  or  in  any  manner  affect  the  provisions  of  sections  two  hun- 
dred and  eighty-seven,  two  hundred  and  eijrhty-ei»;ht  or  two  hundred  and 
I'ightynine  of  the  penal  code  or  any  other  exist infj  provisions  of  law  relat- 
ingto  abandonment  or  other  acts  of  cruelty  to  children. 

Amd  by  ch.  168.  Laws  1905.    Takes  effect  JSept.  1,  1905. 

I  288.  Uala'vfiilly  omittins  to  provide  for  child,  etc. — A  per- 

son  who, 

1.  Willfully  omits,  without  lawful  excuse,  to  perform  a  duty  by  law  im- 
po^til  upon  him  to  furnish  foo<l,  clothinjj.  shelter  or  medical  attendance  to 
a  minor,  or  to  make  such  payment  toward  its  maintenance  as  may  have 
been  refjuired  by  ihe  order  of  a  court  or  magistrate  when  such  minor  ha* 
l«*n  c-ommitted  to  an  institution;  or. 

2.  Not  being  a  .^superintendent  of  the  poor,  or  a  superintendent  of  alms. 
house,  or  an  institution  duly  incorporated  for  the  purpose,  without  having 
lirst  obtained  a  license  in  writing  so  to  do  from  the  board  of  health  of  the 
t'ty  ur  town  wherein  such  females  or  children  are  received.  lM>arded  or 
kept,  erects,  conducts,  establishes  or  maintains  any  maternity  hospital. 
lvin|:in  a>ylum  where  females  may  be  received,  cared  for  or  treated  during 
pr^nancy,  or  during  or  after  delivery;  or  receives,  boards  or  keeps  any 
nur?ing  children,  or  any  children  under  the  age  of  twelve  years  not  his 
f^'atives,  apprentices,  pupils  or  wards,  without  legal  commit ment;  or. 

3.  Being  a  midwife,  nurse  or  other  per>un  having  th<*  care  of  an  infant 
'''ithin  the  age  of  two  weeks,  neglects  or  omits  to  report  immediately  to  the 
fifalth  olficer  or  to  a  legally  qualified  practitioner  of  medicine  of  the 
fity.  town  or  place  where  such  child  is  being  cared  for.  the  fact  that  one 
^f  i>oth  eyes  of  such  infant  are  infiamed  or  rechlened.  whenever  such  »ihall 
"e  the  case,  or  who  applies  any  lemedy  therefor  without  the  advice,  or  ex- 
cept by  the  direction  of  such  olficer  or  jdiy-^ician :  or. 

•i-  Neglects,  refuses  or  omits  to  coninlv  with  anv  ])rovi-iions  of  this  sec- 
"on.  or  who  violates  the  provisions  of  sucli  license,  is  guilty  of  a  mi>dc- 
'****^nor.  Kvery  such  license  niU'^t  sj>coifv  the  name  nnd  rc-^idcn(>e  of  the 
P*''""^on  so  underiaking  the  care  of  ^ucli  femaW"^  or  cliiluien,  and  the  plac(» 
Jfid  the  number  of  females  or  children  tlicichy  allowed  to  be  received, 
warded  and  kept  therein,  and  shall  be  revocable  at  will  l>v  tlie  authority 
pram  in  j;  it.  Every  person  so  licensed  nm-t  kee])  a  register  wherein  he  shall 
enter  the  names  and  ages  of  all  such  children  and  of  all  <liii<lren  born  on 
j^aid  premises,  and  the  names  and  resjiien^cs  of  their  parent^,  as  far  as 
*Hown,  the  time  of  the  reception  and  discliarge  of  such  <diildren  and  the 
Reasons  therefor,  and  also  a  correct  register  of  the  name  and  age  of  every 
fflild  under  the  age  of  five  years  who  is  given  out.  adojitcil.  taken  away  or 
^Ddentured  from  such  place  to  or  by  any  one,  togetlier  with  the  name  and 
residence  of  the  person  so  adopting,  taking  or  indenturing  such  child; 
*nd  shall  cause  a  correct  copy  of  such  register  to  he  sent  to  the 
*tithority  issuing  such  license  within  forty-eitrht  hours  after  such  child 
^  80  given  out,  adopted,    taken  away   or   indentured.      It   shall    be   law- 
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ful  for  the  officers  of  any  incorporated  society  for  the  prevention 
of  cruelty  to  children  and  of  such  board  of  health  at  all  reason- 
able times  to  enter  and  inspect  the  premises  wherein  such  females 
and  children  are  so  boarded,  received  or  kept,  and  also  such  license, 
register  and  the  children. 

5.  No  institution  shall  be  incorporated  for  any  of  the  purposes 
mentioned  in  this  section  except  with  the  written  consent  and 
4ipprobation  of  a  justice  of  the  supreme  court,  upon  the  certificate 
in  writing  of  the  state  board  of  charities  approving  of  the  organi- 
zation and  incorporation  of  such  institution.  The  said  board  of 
charities  may  applv  to  the  supreme  court  for  the  cancellation  of 
any  certificate  or  incorporation  previously  filed  without  its 
^approval,  and  may  institute  and  maintain  an  action  in  such  court 
through  the  attorney  general  to  procure  a  judgment  dissolving 
:any  such  corporation  not  so  incorporated  and  forfeiting  its 
<5orporate  rights,  privileges  and  franchisea 

Ara'd  by  chap.  46  of  1884. 

This  amendment  added  requirement  of  license  for  keeping  more  than  two 
foundlings,  etc. 

Am'd  by  chap.  81  of  1886. 

This  amendment  excepted  from  the  amendment  of  1884  "  a  superintendent 
of  the  poor,  or  a  superintendent  of  alms-house"  substituted  for  the  words 
**more  than  two  foundlings,  abandoned  or  homeless/'  the  words  '*  any  nurs- 
ing children,  or  any/*  and  msertcd  the  provision  as  to  register  of  children. 

Am'd  by  chap.  145  of  1888. 

This  amendment  inserted  after  the  word  **  minor  "  in  the  first  sentence  of 
the  section,  the  words  "  or  to  make  such  payment  towards  its  maintenance  as 
may  have  been  required  by  the  order  of  a  court  or  magistrate,  when  such 
miuor  has  been  committed  to  an  institution.*' 

Am'd  by  chap.  325  of  1892. 

This  amendment  materially  enlarged  the  scope  of  the  provisions  of  the  sec- 
tion so  as  to  include  other  persons  and  acts,  and  placed  the  matter  under  ap- 
propriate subdivisions. 

See  latter  part  of  amending  act  in  section  303,  post. 

The  unlawfully  and  feloniously  suffering  and  permitting  the  death  of  a 
<;hild,  by  willfully  neglecting,  without  lawful  excuse,  to  supply  it  with  proper 
food,  clothing  and  care,  constitutes  a  misdemeanor  under  this  section,  reople 
».  McDonald.  17  St.  Rep.,  494;  49  Hun.  68;  1  N.  Y.  Supp.,  704. 

It  was  held  that  one  failing  to  supply  a  child  in  his  custody  with  proper 
^ood,  etc.,  was  guilty  of  an  offense  under  section  4,  chap.  122  of  1876,  and 
that  it  was  not  necessary  that  the  accused  should  have  committed  any  affirm- 
ative act.     Crowley  t.  People,  21  Hun,  415. 

So,  in  same  case  on  appeal,  83  N.  Y.,  464,  it  was  held  that  one  who,  with 
no  natural  or  legal  duty,  voluntarily  seeks  and  assumes  the  care  and  custody  of 
a  child,  is  amenable  to  such  statute,  if  he  fails  to  perform  the  duty  required, 
to  the  iniury  of  the  child;  that  it  is  not  requisite  to  aver  or  prove  that  he  had 
means  of  support,  but  he  must  either  perform  his  duty  or  surrender  such  care 
and  custody. 

The  Code  limits  the  offense  under  this  section  to  a  person  upon  whom  the 
duty  as  imposed  by  law. 

§  389.  Endangering  life^  morals  or  health  of  ehild  un- 
der sixteen  years  of  age — A  peraon  who, 

1.  Willfully  causes  or  permits  the  life  or  limb  of  any  child 
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§  289,  subd.  3.  Any  parent  or  guardian  or  other  person  having  custody 
of  a  child  under  sixteen  years  of  age,  except  in  the  city  of  New  York  who 
omits  to  exercise  due  diligence  in  the  control  of  such  child,  to  prevent  such 
child  from  violating  any  of  the  provisions  of  this  chapter  and  any  such 
perison  or  any  other  person  resiK)nsible  for  or  who  by  any  act  or  omission 
causes,  encourages  or  contributes  to  the  violation  by  any  such  child  of  said 
provisions  shall  be  guilty  of  a  misdemeanor  and  punishable  accordingly. 

Amd  by  chap.  G55,  Laws  1905.    Takea  etiect  Sept.  1,  1905. 

§  9»0.  Acts  of  cruelty  to  ellildreiL — A  person  who, 

1.  Admits  to  or  allows  to  remain  in  any  dance-house,  concert 
saloon,  theatre,  museum,  skating  rink,  or  in  any  place  where  wines 
or  spirituous  or  malt  liquors  are  sold  or  given  away,  or  in  any 
place  of  entertainment  injuriou3  to  hea'thor  morals,  owned,  kept 
or  naanaged  by  him  in  whole  or  in  part,  any  child  actually  or 
apparently  under  the  age  of  sixteen  years,  unless  accompanied  by 
its  parent  or  guardian  ;  or, 

2.  Suffers  or  permits  any  such  child  to  play  any  game  of  skill 
or  chance  in  any  such  place,  or  in  any  place  adjacent  thereto,  or 
to  be  or  remain  therein,  or  admits  to  or  allows  to  remain  in  any 
reputed  house  of  prostitution  or  assignation,  or  in  any  place  where 
opium  or  any  preparation  thereof  is  smoked,  any  child  actually  or 
apparently  under  the  age  of  sixteen  years;  or, 

3.  Sells  or  gives  away,  or  causes  or  permits  or  procures  to  be 
sold  or  given  away  to  any  child  actually  or  apparently  under  the 
age  of  sixteen  years  any  beer,  ale,  wine,  or  any  strong  or  spiritu- 
ous liquor;  or, 

4.  Being  a  pawnbroker  or  person  in  the  employ  of  a  pawnbroker,  makea 
any  loan  or  advance  or  permits  to  be  loaned  or  advanced  to  any  child 
tctuaUy  or  apparently  under  the  age  of  sixteen  years  any  money,  or  in 
any  manner  directly  or  indirectly  receives  any  goods,  chattels,  wares  or 
ineVchandise  from  any  such  child  in  pledge  for  loans  made  or  to  be  made 
to  it  or  to  any  other  person  or  otherwise  howsoever;  or, 

5.  Sells,  pays  for  or  furnishes  any  cigar,  cigarette  or  tobacco  in  any 
of  its  forms  to  any  child  actually  or  apparently  under  the  age  of  sixteen 
years;   is  guilty  of  a  misdemeanor. 

6.  Or  who,  being  the  owner,  keeper  or  proprietor  of  a  junk  shop,  junk 
oart  or  other  vehicle  or  boat  or  other  vessel   used   for  the  collection  of 

junk,  or  any  collector  of  junk,  receives  or  purchases  any  goods,  chattels, 
wares  or  merchandise  from  any  child  under  the  age  of  sixteen  years,  is 
guilty  of  a  misdemeanor. 

7.  No  child  actually  or  apparently  under  sixteen  years  of  age  shall 
smoke  or  in  any  way  u«e  any  cigar,  cigarette  or  tobacco  in  any  form 
whatsoever  in  any  public  street,  place  or  resort.  A  violation  of  this 
subdivision  shall  be  a  misdemeanor,  and  shall  be  punished  by  a  fine  not 
less  than  two  dollars  for  each  offense. 

Ara'd  by  chapter  46  of  1884. 

This  amendment  enlarged   the  scope   of  the   provisions  of  the  original 
section,  and  added  the  provision  as  to  gaming,  etc. 
Am'd  by  chapter  31  of  1886. 
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This  amendment  added  to  the  section,  as  amended  in  1884,  the  provision  as 
to  house  of  prostitution  or  assignation. 

Am'd  hy  cliapter  170  of  1889. 

This  amendment  separated  the  previous  matter  into  two  subdivisions,  in- 
serted into  subdivision  2  a  provision  as  to  opium,  etc.,  and  added  subdivisions 
3-5,  inclusive. 

Am'd  by  chapter  417  of  1890. 

This  ameudraent  added  subili vision  7  to  the  section. 

Th(3  eui^rossed  bill,  in  the  ijlllce  of  the  secretary  of  state  expressly  add.d 
the  seventh  subdivision  above  to  section  291.  p&»t.  So  do  the  Session  Laws  of 
1890.  ch.  417.  If  this  subdivision  actually  belonged  to  section  291.  it  was 
repealed,  by  implication,  by  chap.  217  of  1892,  in  adding  the  present  sub- 
division 7.    Sixth  section  added  by  chap.  309,  Laws  1903. 

See  People  ex  rel.  Van  Heck  r.  Catholic  Protectory,  101  N.  Y.,  197  ;  4N. 
Y.  Cr. ,  80. 

§  390a,  repealed  by  chap.  171  of  1894. 

§  291.  Vagrant  children,  arrest  of,  eto. — Any  child  actually  or 
apparently  under  the  age  of  sixteen  years,  who  is  found: 

1.  Begging  or  receiving  or  soliciting  alms,  in  any  manner  or  under  any 
pretense ;  or  gathering  or  picking  rags,  or  collecting  cigar  stumps,  bones  or 
refuse  from  markets;  or, 

2.  Not  having  any  home  or  other  place  of  abode  or  proper  guardianship; 
or  who  has  been  abandoned  or  improperly  exposed  or  neglected,  by  its 
parents  or  other  person  or  persons  having  it  in  charge,  or  being  in  a  state 
of  want  or  suffering;  or, 

3.  Destitute  of  means"  of  support,  being  an  orphan,  or  living  or  having 
lived  with  or  in  custody  of  a  parent  or  guardian  who  has  been  sentenced 
to  imprisonment  for  crime,  or  who  has  been  convicted  of  a  crime  against 
the  person  of  such  child,  or  has  been  adjudged  an  habitual  criminal;  or, 

4.  Frequenting  or  being  in  the  company  of  reputed  thieves  or  prostitutes, 
or  in  a  reputed  house  of  prostitution  or  assignation,  or  living  in  such  a 
house  either  with  or  without  its  parent  or  guardian,  or  being  in  concert 
saloons,  dance-houses,  theatres,  museums  or  other  places  of  entertainment, 
or  places  where  wines,  malt  or  spirituous  liquors  are  sold,  without  being 
in  charge  of  its  parent  or  guardian;  or  playing  any  game  of  chance  or  skill 
in  any  place  wherein  or  adjacent  to  which  any  beer,  ale,  wine  or  liquor  is 
sold  or  given  away,  or  being  in  any  such  place;  or, 

5.  Coming  within  any  of  the  descriptions  of  children  mentioned  in  section 
two  hundred  and  ninety-two,  must  be  arrested  and  brought  before  a  proper 
court  or  magistrate,  who  may  commit  the  child  to  any  incorporated  char- 
itable reformatory,  or  other  institution,  and  when  practicable,  to  such  as  is 
governed  by  persons  of  the  same  religious  faith,  as  the  parents  of  the  child, 
or  may  make  any  disposition  of  the  child  sucli  as  now  is,  or  hereafter  may 
be  authorized  in  the  cases  of  vagrants,  truants,  paupers  or  disorderly  per- 
sons, but  such  commitment  shall,  so  far  as  practicable,  he  made  to  such 
charitable  or  reformatory  instimtions.     Whenever  any  child  shall  be  com- 
mitted to  an  institution  under  this  code,  and  the  warrant  of  commitment 
shall   so  state,  and  it  shall   appear  therefrom  that  either  parent,  or  any 
guardian  or  custodian  of  such  child  wa.<  present  at  the  examination  before 
such  court  or  magistrate,  or  had  such  notice  thereof  as  was  by  such  court 
or  magistrate  deemed  and  adjudjied   snfllcient,  no  further  or  other  notice 
required   by  any  local   or  special   statute,   in  regard  to  the  committal   of 
cliildren     to     such     institution,     sliall     be     necessary,     and     such     com- 
mitment   shall   in   all   respects   be   suliicient   to  authorize   such   institution 
to    receive    and    retain    such    child    in    its    custody    as    therein    directed. 
Whenever  any  commitment  of  a  diild  sliall  for  any  reason  be  adjudged  or 
found  defective,  a  new  commitment  of  the  child  may  be  made  or  directed 
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by  the  court  or  magistrate,  as  the  welfare  of  the  child  may  require.  And 
no  comroitment  of  a  child  which  shall  recite  therein  the  facts  upon  which 
it  is  based  shall  be  deemed  invalid  by  reason  of  any  omission  of  the  court 
or  magistrate  by  whom  such  commitment  is  made  to  file  any  documents, 
papers  or  proceedings  relating  thereto,  or  by  reason  of  any  limitation  as 
to  the  age  of  the  child  committed,  contained  in  the  act  or  articles  of  in- 
corporation of  the  institution  to  which  it  may  have  been  committed. 

6.  Any  magistrate  having  criminal  jurisdiction  may  commit,  temporar- 
ily, to  an  institution  authorized  bv  law  to  receive  children  on  final  com- 
mitment,  and  to  have  compensation  therefor  from  the  city  or  county  au- 
thorities, any  child  under  the  age  of  sixteen  years,  who  is  held  for  trial 
on  a  criminal  charge;  and  may,  in  like  manner,  so  commit  any  such  cb  ' 
held  as  a  witness  to  appear  on  the  trial  of  any  criminal  case;  which  in- 
stitution shall  thereupon  receive  the  same,  and  be  entitled  to  the  like 
compensation  proportionally  therefor  as  on  final  commitment,  but  sub- 
ject to  the  order  of  the  court  as  to  the  time  of  detention  and  discharge  of 
the  child.  Any  such  child  convicted  of  any  misdemeanor  shall  be  finally 
committed  to  some  such  institution,  and  not  to  any  prison  or  jail,  or 
penitentiary,  longer  than  is  necessary  for  its  transfer  thereto.  No  child 
under  restraint  or  conviction,  actually  or  apparently  under  the  age  of  six- 
teen years,  shall  be  placed  in  any  prison  or  place  of  confinement,  or  in 
any  court-room,  or  in  any  vehicle  for  transportation  in  company  with 
adults  charged  with  or  convicted  of  crime. 

7.  All  cases  involving  the  commitment  or  trial  of  children,  actually  or 
apparently  under  the  age  of  sixteen  years,  for  any  violation  of  law,  in  any 
wurt  shall  be  heard  and  determined  by  such  court,  at  suitable  times  to 
b^  designated  therefor  by  it,  separate  and  apart  from  the  trial  of  other 
CTiminal  cases,  of  which  session  a  separate  docket  and  record  shall  be 
|ffpt.  All  such  cases  shall,  so  far  as  practicable,  be  heard  and  determined 
^n  a  separate  court  room  to  be  known  as  the  children's  court  and  to  be 
used  exclusively  for  the  examination  and  trial  of  children,  actually  or 
apparently  under  the  age  of  sixteen  years,  charjircd  with  any  offense.  And 
all  such  cases  and  cases  of  offenses  bv.  or  against  the  person  of,  a  child 
under  the  age  of  sixteen  years  shall  have  preference  over  all  other  casr^- 
^fjire  all  majristrates  and  in  all  courts  and  tribunals  in  this  state  both 
t*ivil  and  criminal;  and  where  a  child  is  committed  or  detained  as  a  wit- 
^^^\n  any  case  such  case  shall  be  brought  to  trial  or  otherwise  disposed 
of  without  delay,  whether  the  defendant  be  in  custody  or  enlarged  on  bail. 
^-  All  children  actually  or  apparent!  v  under  the  a  ore  of  sixteen  who 
desert  their  homes  without  good  or  sufficient  cause,  or  keep  company  with 
dissolute,  immoral, or  vicious  persons,  shnll  he  dccniod  disorderly  children. 
Those  actually  or  apparently  under  the  like  ap^e  who  are  not  susopntible 
of  proper  restraint  or  control  by  their  parents,  guardians,  or  lawful  cus- 
todians, or  who  are  habitually  disobedient  to  their  reasonable  and  lawful 
<^nimapds,  shall  be  deemed  ungovornable  children.  A  d'«ordcrlv  or  un- 
governable child  may  be  dealt  with  as  provided  in  the  fifth  subdivision 
of  this  se^^tion. 

9.  Whenever  any  child  is  brought  before  any  court  or  magistrate,  to  be 
<i^alt  with  under  a*ny  of  the  s^ubdivisions  of  tins  section,  instca<l  of  coniinit- 
tin?such  child  to  confinement  in  any  institution,  the  court  or  magi>;trntc 
"»ay  place  such  child  under  the  custody  of  a  probation  or  parole  olliccr.  and 
•^t  any  time  within  one  year  thereafter  such  court  or  niajristratc.  may  i^suc 
«  warrant  for  such  child,  and  after  giving  such  child  an  opportunity  to  he 
^rd.  may  make  the  coniniitment  which  cf»\ild  have  been  ina«le  in  the  Hist 
instance   as    aforesaid.      Tlic    foregoing    jnovi-ion    shall    not    ai)ply    to     • 
children's  court  created  by  special  enactment  iii  cities  of  the  first  clas>.  hpi 
^hi«  section  shall  not  be  construed  a-  taking  away  or  limiting  any  juri-- 
didion  now  possessed  bv  such  children'-^  court »*. 
Amd  by  chap.  655.  I^ws  IIKK").     Take>*  elVect  Sept.  1.  IMOr.. 
^ubd.  f  am'd  by  chap.   14.  Law-    isiMi:   again   am'd  by  chaj).  :]31,  Liiws^ 
1^3:  subd.  8  added  bv  L.  1003,  chap.  oO.     In  ctlect  JScpt.  1,  1903. 
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Am'd  by  chapter  46  of  1884, 

This  amendment  extended  the  provisions  to  any  child  actually  or  apparently 
under  sixteen  years  of  age,  addca  the  last  clauses  of  subdivisions  1, 2,  4  and  6, 
and  the  whole  of  subdivision  6. 

Am'd  by  chapter  31  of  1886. 

This  amendment  changed  the  provisions  of  subd.  5  in  several  particulars, 
but  embodies  the  present  subdivision  with  a  single  exception,  which  will  be 
noticed.  

A  tn*d  by  idiap:  14fr  a#  KBR 

This  amendment  affected  only  the  fifth  subdivision  and  made  the  presence 
of,  or  notice  to,  either  parent  sufficient. 

Amended  by  chap.  217  of  1892. 

This  amendment  omitted  from  subd.  6  the  words,  **  except  in  the  presence  of 
a  proper  official,"  and  added  the  present  seventh  subdivisiou  to  the  section. 

8ubd.  7  of  last  section  was  expressly  added,  by  chap.  417  of  1890  (see  en- 
l^ossed  bill  and  session  laws  of  1890).  to  this  section.  In  such  case,  it  was,  by 
implication,  repealed  by  chap.  217  of  1892. 

See  section  893  of  Code  of  Criminal  Procedure. 

The  case  of  People  ex  rel.  Brown  v.  Carpenter,  82  St.  Rep.,  822;  11  N.  T. 
Supp.,  853,  was  reversed  in  33  St.  Rep..  1029;  123  N.  Y.,  640. 

Effect  of  section.— Section  5,  chap.  172  of  1866,  was  not  repealed  by  the 
Penal  or  Criminal  Codes.     Matter  of  Kiley.  31  Hun,  613. 

The  Code  has  not  repealed  the  statutes  authorizing  commitment  of  children 
to  the  New  York  Catholic  Protectory.  People  ex  rel.  Van  Heck  v.  Catholic 
Protectory.  101  N.  Y.,  197;  4  N.  Y.  Cr.,  80. 

Disorderly  person. — A  magistrate  cannot  commit,  under  this  section,  for 
being  a  disorderly  person.  People  ex  rel.  Day  v.  Mt.  Magdalen  School,  28  St. 
Rep.,  254;  5  Silv.  (Sup.  Ct.),  18. 

Neither  this  nor  the  following  section  provides  for  the  case  of  a  disorderly 
person  who  has,  without  good  and  sufflciant  cause,  deserted  her  home  and 
kept  company  with  dissolute  or  vicious  persons,  against  the  lawful  com- 
mands of  her  parents.     Matter  of  Riley,  31  Hun,  613. 

What  constitutes. —This  section  declares  under  what  circumstances  chil- 
dren shall  be  regarded  as  vagrants.    Matter  of  Mos  s,  1  N.  Y.  Cr.,  510. 

Bv  this  section,  certain  acts  or  conduct  on  the  part  of  children  render  them 
liable  to  be  arrested  and  dealt  with  as  vagrants.  Matter  of  McMahon,  1  N.  Y. 
Cr.,  60;  64  How.,  285. 

It  is  not  necessary  that  the  children  should  be  found  wandering  in  the 
streets.     Matter  of  Moses,  1  N.  Y.  Cr.,  512. 

This  section  does  not  mean  that  a  child,  who  is  merely  a  homeless  or  a  desti- 
tute orphan,  may  be  punished  as  a  disorderly  person.  People  ex  rel.  Van 
Heck  V.  Catholic  Protectory,  101  N.  Y.,  197;  4  N.  Y.  Cr.,  80;  3  How.  N.  8., 
345. 

I'he  statute  is  not  designed  to  provide  for  the  arrest  and  commitment  to  a 
charitable  institution  of  every  young  child  who  happens  to  get  into  the  street 
or  park  without  a  suitable  custodian.  People  ex  rel.  Van  Riper  v.  Catholic 
Protectory,  19  Abb.  N.  C.  148;  sub  nomine.  People  ex  rel.  Van  Riper  v.  Home 
of  the  Good  Shepherd,  44  Hun,  529;  5  N.  Y.  Cr.,  139;  11  St.  Rep.,  156. 

The  mere  fact  of  a  child  meeting  a  prostitute  in  a  public  park  and  unwit- 
tingly walking  and  being  in  her  company  on  a  single  occasion,  does  not  make 
a  case  w^ithin  the  statute.  People  ex  rel.  Van  Riper  v.  Catholic  Protectory, 
106  N.  Y.,  608:  5  N.  Y.  Cr.,  504;  11  St.  Rep.,  155;  aff'g  9  St.  Rep..  95;  44 
Hun,  526;  19  Abb.  N.  C,  142. 

The  words  "not  having  any  proper  ^ardianship"  in  subd.  2  of  this  sec- 
tion, refer  to  a  permanent  and  usual  condition  of  a  child  being  without  proper 
fuardianship,  and  not  to  a  child  casually  in  the  street,  without  protection, 
d. 

The  proper  guardianship  of  a  child,  referred  to  in  this  section,  is  not  a  mere 
temporary  supervision.  People  ex  rel.  Van  Riper  v.  Home  of  the  Good  Shep- 
herd. 9  St.  Rep..  95;  44  Hun,  526;  5  N.  Y.  Cr.,  139;  sub  nomine.  People  ex 
rel.  Van  Riper  v.  Catholic  Protectory,  19  Abb.  N.  C,  142. 
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This  section  does  not  apply  to  a  child  casually  and  temporarily  in  the  street 
without  protection,  but  to  those  waifs  who  are  in  a  p>ermanent  and  usual  con- 
dition of  having  no  home,  place  of  abode,  or  guardianship,  or  who  are  per- 
manentij  abandoned,  improperly  exposed,  or  in  a  state  of  want  and  suffenug. 
Matter  of  Ueery,  51  Hun,  872;  21  St.  Rep.,  82;  sub  nomine.  Matter  of  Ma- 
honey,  6N.  Y.  Cr.,  241;  Pe  pie  ex  rel.  Van  Rii^er  r.  Catholic  Protectory,  11 
St,  Rep.,  155;  106  N.  Y.,  608;  5  N.  Y.  Cr.,  504. 

Such  abandonment  or  i  i.  proper  exposu  e  must  be  by  the  parents  or  the  per- 
son or  persons  having  it  in  charge.  People  ex  rcl.  Van  Riper  r.  Home  of  ih&- 
Good  Shepherd,  9  St.  Rep.,  95;  44  Ilun.  529;  5  N.  Y.  Cr.,  139;  sub  nomine. 
People  ex  rel.  Van  Riper  v.  Catholic  Protectory,  19  Abb.  N.  C,  14  '. 

The  evidence  was  held,  in  People  ex  rel.  Perkerson  v.  Sisters  etc.,  34  Hun, 
463;  2  N.  Y.  Cr.,  528;  1  How.  N.  S.,  133,  to  justify  the  commitment  of  a  child 
as  a  vagrant. 

Notice.— The  provisions  of  this  section  ns  to  giving  notice  of  the  proceed- 
ings are  imperative,  not  discretionary.  Matter  of  Heery,  51  Hun,  372;  21  St. 
Rep.,  82;  sub  nomine.  Matter  of  Mahooey,  6  N.  Y.  Cr.,  241. 

Where  the  examining  magistrate  commits  the  child  without  summoning  its- 
guardian,  if  it  has  one,  the  child  will  be  discharged  on  habeas  corpus.  Matter 
of  Malone^r,  2  N.  Y.  Supp.,  248;  4  id.,  428. 

The  notice  need  not  of  necessity  be  personal,  and  the  magistrate  may,  under 
this  section,  adjudge  what  and  how  notice  shall  be  given.  People  ex  rel.  Van 
Riper c.  Catholic  Protectory,  106  N  Y..  608;  5  N.  Y.  Cr.,  508;  11  St.  Rep., 
155. 

Magistrate's  commitment,  under  ciiap.  864  of  1864,  which  does  not  contain 
a  statement  of  notice  as  required  by  this  section,  is  insutiicient  upon  /labeas 
corpui.   People  ex  rel.  Slalzkata  v.  Baker,  19  St.  Rep.,  485;  3  N.  Y.  Supp., 

uOO. 

A  commitment  which  does  not  show  that  a  notice  of  the  proceeding  was 

S'ven to theparent,  guardian  or  custodian  of  the  child,  is  fatally  defective, 
atter  of  Heery,  51  Hun,  372;  21  St.   Rep.,  82;  sub  nomine,  Matter  of  Ma- 
honey,  6  N.  Y.  Cr. ,  241. 

The  father  was  held,  in  People  ex  rel.  Van  Riper  v.  Catholic  Protectory,  106- 
^'-  Y.,e04;  5N.  Y.  Cr.,  499;  11  St.  Rep..  155,  to  be  entitled  to  notice,  even 
though  the  mother  was  present  at  the  examination.  But  see  amendment  of 
1888  to  this  section. 

Since  the  decision  of  the  Van  Riper  case,  100  N.  Y".,  611;  11  St.  Rep.,  155, 
wbd.  5of  this  section  has  been  so  amended  bv  chap.  145  of  1888,  that  the- 
presenceof  either  parent  at  the  examination  before  the  court  or  magistrate  is 
sufficient.    People  ex  rel.  Brown  r.  Carpenter,  33  St.  Rep.,  1029;  123  N.  Y  , 

Connnitment. — Where  the  commitment  shows  a  full  compliance  with  the 
prorisions  of  the  statute,  there  can  be  no  discharge  on  habeas  corpus.  People 
wrel.  Eck  r.  American  F.  G.  Society,  2  N.  Y.  Cr.,  538,  note. 

^here  the  proceedings  are  regular,  and  the  commitment  valid  upon  its  face, 
an  application  for  a  discharge  must  be  denied.  lu  re  Diss  Debar,  3  N.  Y. 
Supp..  668. 

^here  the  commitment  recites  the  facts  upon  which  it  is  based,  it  cannot  be 
oeemed  invalid  bv  reason  of  any  imperfection  or  defect  in  form.  Matter  of 
Mchols,  19  Abb.  K.  C,  138. 

A  commitment  which  states  that  the  party  committed  is  fourteen  vears  of 
^,  contains  a  sufficient  statement  of  the  age  and  sufficiently  shows  that  he  is 
Jjder  the  age  of  sixteen  years  as  required  by  the  statute.  Matter  of  Roach,  18 
W.  Dig.,  514. 

The  purpose  is  to  permit  the  committing  magistrate  to  make  a  new  commit- 
**)cnt.  where  the  child  has  been  regularly  arresteil,  brought  before  him,  con- 
^cted  of  some  act  mentioned  in  the  section,  and  the  commitment  made  by  him 
Jjereupon  is  found  to  be  defective.  People  ex  rel.  Day  v.  Mt.  Magdalen  School, 
w St.  Rep.,  255;  5  Silv.  (Sup.  Ct.),  18. 

Institation. — The  institutions  intended  by  this  section  and  section  713.  post,. 
^not  necessarily  such  as  were  in  existence  when  chap  240  of  1879  was  passed. 
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People  ex  rel.  Mt.  Magdalen  School  r.  Dickson,  57  Hun,  815;  82  St.  Rep.,  496; 
10  N.  Y.  Supp.,  605;  aff'd  in  123  N.  Y.,  639,  without  opinion. 

This  section  limits  the  power  of  the  magistrate  in  designating  the  charitahle 
reformatory  or  other  institution  as  the  place  of  commitment  to  one  authorized 
hy  law  to  receive  and  take  charge  of  the  child.  People  ex  rel.  Van  Heck  t, 
Catholic  Protectory,  38  Hun,  131;  22  W.  Dig.,  57. 

This  section  conferred  upon  the  New  York  Catholic  Protectory  no  power  to 
receive  and  retain  a  child,  so  committed  to  it.  under  any  other  circumstances 
than  those  defiueil  in  its  charter  and  the  Construction  Act.     Id. 

The  institution  to  be  mentioned  in  the  commitment  is  to  be  one  which  a  law, 
other  than  tlie  Penal  Code,  has  authorized  to  receive  minor  children,  and  it  is 
in  obedience  to  that  authority-  that  the  commitment  is  allowed  to  be  made. 
Id. 

The  effect  of  the  provisions  of  subd.  5  of  this  section  is  that  the  magistrate 
is  no  longer  restricted  to  the  three  institutions  named  in  the  Consolidation  Act, 
as  places  to  which  he  can  commit  children.  People  ex  rel.  Van  Heck  v.  Cath- 
olic Protectory.  101  N.  Y.,  197;  4  N.  Y.  Cr.,  80. 

The  institution  can  only  take  and  hold  a  child  for  the  time,  and  in  the  man- 
ner and  under  the  regulations  prescribed  by  its  fundamental  law.     Id. 

The  institution  to  which  children  are  thus  committed  is  to  receive  com- 
l)ensa!ion.  People  ex  rel.  Mt.  Magdalen  School  v.  Dickson,  57  Hun,  814;  32 
bt.  Ilep.,  496;  10  N.  Y.  Supp..  605;  aff'd  in  123  N.  Y.,  639,  without  op.nion. 

Information. — The  information  in  these  proceedings  for  summary  convic- 
tion ought  to  be  precise  and  show  a  case  clearly  witlnn  the  statute.  People 
<'X  rel.  Van  Riper  v.  Catholic  Protectory,  11  St.  Rep.,  155;  106  N.  Y.,  608;  6 
N.  Y.  Cr.,  503;  Matter  of  Heer}',  51  Hun,  372;  21  St.  Rep.,  82;  sub  nomine, 
flatter  of  Mahoney,  6  N.  Y.  Cr.,  247.  AVhen  an  essential  ingredient  or  cir- 
cumstances is  omitted  and  the  defect  is  not  supplied  by  the  evidence,  the  con- 
viction is  bad.     Id. 

Habeas  corpus. — The  sufficiency  of  the  evidence  upon  which  the  relator 
was  committed,  cannot  be  examined  into  on  hdbeas  corpus.  People  ex  rel. 
Perkerson  v.  Sisters,  etc..  34  Hun.  463;  2  N.  Y.  Cr..  528;  1  How.  N.  S.,  183; 
flatter  of  Moses,  1  N.  Y.  Cr.,  508;  13  Abb.  N.  C,  189. 

§  393.  Certain  employments  of  children  a  misdemeanor. 

— A  person  who  employes  or  causes  to  be  emplojed,  or  who  ex- 
hibits, uses,  or  has  in  custody,  or  trains  for  the  purpose  of  the  ex- 
liibition,  use  or  employment  of,  any  child  actually  or  apparently 
under  the  age  of  sixteen  years;  or  wIjo  having  the  care,  custody 
or  control  of  such  a  child  as  ])arent,  relative,  guardian,  employer, 
or  otherwise,  selLs,  lets  out,  gives  away,  so  trains,  or  in  any  way 
j^rocures  or  consents  to  the  em])loyment,  or  to  such  training,  or 
use,  or  exhibition  of  such  child ;  or  who  neglects  or  refuses  to 
restrain  such  cliihl  from  such  training,  or  from  engaging  or  act- 
ing, either 

1.  As  a  ro])e  or  wire  walker,  gymnast,  wrestler,  contortionist 
rider  or  acrobat;  or  u{>on  any  bicycle  or  similar  mechanical  vehi- 
cle or  contrivance  ;  or, 

2.  In  begging  or  receiving  or  soliciting  alms  in  any  manner  or 
under  any  ])retense,  or  in  any  mendicant  occupation;  or  ingather- 
ing or  picking  rags,  or  collecting  cigar  stumps,  bones  or  refuse 
from  markets  :  or  in  ]>eddling:  or 

8.  In  singing  :  or  dancing ;  or  playing  upon  a  musical  instru* 
ment :  or  in  a  theatrical  exhibition ;  or  in  any  wandering  occupa- 
tion ;  or, 
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4  In  any  illegal,  indecent  or  immoral  exhibition  or  practice; 
or  in  the  exhibition  of  any  such  child  when  insane,  idiotic,  or 
^hea  presenting  the  appearance  of  any  deformity  or  unnatural 
physical  formation  or  uevelopment;  or 

6.  In  any  practice  or  exhibition  or  place  dangerous  or  injurious 
to  the  life,  limb,  health  or  morals  of  the  child,  is  guilty  of  a  mis- 
•lemeanor.  But  this  section  does  not  apply  to  the  employment  of 
iny  child  as  a  singer  or  musician  in  a  church,  school  or  academy  ; 
or  in  teaching  or  learning  the  science  or  practice  of  music ;  or  as  a 
musician  in  any  concert  or  in  a  theatrical  exhibition,  with  the 
written  consent  of  the  mayor  of  the  city,  or  the  president  of  the 
board  of  trustees  of  the  village  where  such  concert  or  exhibition 
lakes  place.  Such  consent  shall  not  be  given  unless  forty-eight 
hours  previous  notice  of  the  application  shall  have  been  served 
ID  writing  upon  the  society  mentioned  in  section  two  hundred  and 
ninety-three  of  the  Penal  Code,  if  there  be  one  within  the  county, 
^nd  a  hearing  had  thereon  if  requested,  and  shall  be  revocable  at 
the  will  of  the  authority  giving  it  It  shall  specify  the  name  of 
<he  child,  its  age,  the  names  and  residence  of  its  parents  or  guar- 
tlians,  the  nature,  time,  duration  and  number  of  performances  per- 
mitted, together  with  the  place  and  character  of  the  exhibition. 
But  no  such  consent  shall  be  deemed  to  authorize  any  violation 
of  the  first,  second,  fourth  or  fifth  subdivisions  of  this  section. 

Am'd  by  chap.  46  of  1884. 

This  amendment  fixed  the  age  of  the  child  of  both  sexes  at  sizteea 
years. 

Am'd  by  chap.  81  of  1886. 

This  amendment  introduced,  immediately  prior  to  subd.  1,  the  words  "or 

lOBuch  training,  use  or  exhibition ;  or  who  neglects  or  refuses  to  restrain 

such  child  from  such  training,  or  from  engaging  or  acting,"  and  added  the  last 
clauses  to  each  of  subds.  1 , 2  and  4. 

Am'd  by  chap.  8J9  of  1892. 

This  amendment  added  to  the  section,  as  amended  in  1886,  the  provision 
^  respect  to  notice  of  application  for  consent,  and  the  effect  of  such  con- 
sent, 

CoDStitational. — This  section  is  not  unconstitutional  as  infringing  on  the 
'ybts  of  parents  or  those  of  the  child.  People  v.  Ewer,  47  St.  Rep.,  501;  8 
^Y.  Or.,  392. 

ElTect  of  section. — Chap.  122  of  1876  was  repealed  by  this  section.     Ryan 

*  Buchanan,  87  Hun,  425. 

Basiness  or  aTOcation. — This  section  docs  not  prohibit  the  employment  of 
children  in  a  dangerous  "  business  or  avocation,"  but  only  their  employment  in 

*  dangerous  ''practice  or  exhibition.*'    Id. 

^8ee  People  ex  rel.  Mt.  Magdalen  School  v.  Dickson.  57  Hun.  314;  32  St. 
jep..  496;  10  N.  Y.  Supp.,  605;  aff'd.  123  N.  Y.,  639,  without  written  opinion: 
P^pleex  rel.  Van  Riper  v.  Catholic  Protectory,  156  N.  Y..  608;  5  N.  Y.  Cr., 
2^:  list.  Rep..  155;  Matter  of  Riley,  31  Hun,  613;  People  v.  Ewer,  47  St. 
2«P-.  501;  19  N.  Y.  Supp.,  933;  Matter  of  Roach,  18  W.  Dig.,  514;  Beatty  «, 
flessman,  2  City  Ct.,  12,  note. 

i  993a.  A  Penalty  for  sending  messenger  boys  to  certain 

places. — A  corporation  or  person  employing  messenger  boys, 
Who; 
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1.  Knowingly  places  or  permits  to  remain  in  a  disorderly 
louse,  or  in  an  unlicensed  saloon,  inn,  tavern  or  other  unlicensed 
place  where  malt  or  spirituous  liquors  or  wines  are  sold,  any  in- 
strument or  device  by  which  communication  may  be  had  between 
such  disorderly  house,  saloon,  inn,  tavern  or  unlicensed  place, 
and  any  office  or  place  of  business  of  such  corporation  or  person ; 
or 

2.  Knowingly  sends  or  permits  any  person  to  send  any  messen- 
ger boy  to  any  disorderly  house,  unlicensed  saloon,  inn,  tavern,  or 
other  unlicensed  place,  where  malt  or  spirituous  liquore  or  wines 
are  sold  on  any  errand  or  business  whatsoever  except  to  deliver 
telegrams  at  the  door  of  such  house,  is  guilty  of  a  misdemeanor, 
and  incurs  a  penalty  of  fifty  dollai*s  to  be  recovered  by  the  district 
attorney. 

This  section  was  added  by  chap.  692  of  1893,  and  T^ill  go  into  effect,  as 
amended,  October  1, 1893. 

§  393b.  Taking  apprentice  without  consent  of  guardian. 

— A  person  who  takes  an  apprentice  without  having  first  obtained 
the  consent  of  his  legal  guardian,  or  unless  a  written  agreement 
has  been  entered  into  as  prescribed  by  law,  is  guilty  of  a  misde- 
meanor. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  October 
1,  1893. 

§  393.  Arrests,  by  whom  made. — A  constable  or  police 
officer  must,  and  any  agent  or  officer  of  any  incorporated  society 
for  the  prevention  of  cruelty  to  children  may,  arrest  and  bring 
before  a  court  or  magistrate  having  jurisdiction,  any  person  offend- 
ing against  any  of  the  provisions  of  this  chapter  and  any  minor 
coming  within  any  of  the  descriptions  of  children  mentioned  in 
section  two  hundred  and  ninety-one,  or  in  section  two  hundred 
and  ninety-two.  Such  constable,  police  officer  or  agent  may  in- 
terfere to  prevent  the  perpetration  in  his  presence  of  any  act  for- 
bidden by  this  chapter.  A  person  who  obstructs  or  interferes 
with  any  officer  or  agent  of  such  society  in  the  exercise  of  his 
authority  under  tliis  chapter,  is  guilty  of  a  misdemeanor.  All 
fines,  penalties  and  forfeitures  imposed  or  collected  for  a  violation 
of  the  provisions  of  this  Code  or  of  any  act  relating  to  or  affect- 
ing children,  now  in  force  or  hereafter  passed,  must  be  paid  on 
demand  to  the  incorporated  society  for  the  prevention  of  cruelty 
to  children  in  every  case  where  the  prosecution  shall  be  instituted 
or  conducted  by  such  a  society  ;  ana  any  such  payment  heretofore 
made  to  any  such  society  may  be  retained  by  it 

Am'd  by  chap.  145  of  1888. 

This  amendment  added  the  last  sentence  of  the  present  section. 

See  section  56  of  Code  of  Criminal  Procedure. 
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CHAPTER  IV. 

Abariian  and  ConeeaXing  Death  of  Ififani, 

BiCTiOH  294.  Abortion  (Refined. 

!M.  Killing  of  child  in  attempting  miscarriage. 

296.  Concealing  birth. 

297.  Selling  drugs,  etc. 

§  994.  Abortion  defined.  —  A  person  who,  with  interit 
thereby  to  procure  the  miscarriage  of  a  woman,  unless  the  same 
is  necessary  to  preserve  the  life  of  the  woman,  Or  of  the  child  with 
which  she  is  pr^nant,  either 

1.  Prescribes,  supplies  or  administers  to  a  woman,  whether 
pregnant  or  not,  or  advises  or  causes  a  woman  to  take  any  medi- 
cine, drug  or  substance ;  or 

2.  Uses,  or  causes  to  be  used,  any  instrument  or  other  means; 
Is  guilty  of  abortion,  and  is  punishable  by  imprisonment  in  a 

state  prison  for  not  more  than  four  years,  or  in  a  county  jail  for 
not  more  than  one  year. 

See  section  191,  ante;  section  818.  po$t. 

See  note  in  People  v.  Everhardt,  2  8ilv.  (Ct.  App  ).  514.  515. 

AecesMrj. — This  section  provides  for  the  punishment  of  the  accessory. 
People!!.  Phelps,  61  Hun.  115;  39  St.  Rep..  599;  15  N.  Y..  Supp..  441. 

Accomplice. — The  person,  upon  whom  an  abortion  is  performed,  is  not  an 
sccomplice  in  the  commission  of  the  offense  described  in  this  section.  People 
«.  Meyers.  5  N.  Y.  Cr.,  126;  7  St.  Rep.,  217. 

The  language  of  this  section,  fairly  construed,  implies  that  the  person  upon 
whom  this  operation  is  performed  cannot  be  one  of  the  persons  guilty  of  the 
offenae  described.  People  v.  Vedder.  98  N.  Y.,  681;  3  N.  Y.  Cr..  88.  She 
is  not,  therefore,  an  accomplice.  Id.  But  she  is  guilty  of  a  separate  and 
distinct  offense.    Id. 

Prioeipal. — The  party,  who  procures  other  persons  to  actually  use  the 
iiK&Qs  which  were  aesigned  to,  and  did.  produce  the  miscarriage,  is  a  prin- 
cipal with  those  who  perform  the  operation.  People  v.  Bliven,  14  St.  Kep., 
496;6N.Y.Cr..  868.  y^  ^ 

A  penon.  who  was  absent  at  the  time  an  abortion  was  committed,  is  a 
priocipal,  if  he  counseled,  induced  and  procured  its  commission.  People  «. 
Blim,  112  N.  Y..  79;  6  N.  Y.  Cr.,  865;  20  St.  Rep..  486. 

Woman  not  pregnant. — Abortion  may  be  committed  on  a  woman  not 
pregnant.    People  v.  Phelps,  61  Hun,  115;  39  St.  Rep.,  599;  15  N.  Y.  Supp., 

What  not. — Mere  suggestion  or  advice  to  go  to  a  physician  and  get  some 
yedicineto  procure  an  abortion,  without  evidence  of  its  being  acted  upon, 
jott  not  constitute  the  crime  of  abortion,  under  this  section.  People  e. 
l^elps,  44  St.  Rep.,  910;  133  N.  Y.,  269. 

Birden. — It  is  not  necessary  for  the  people  to  show  that  the  use  of  the  In- 
^niment  was  not  necessary  to  preserve  the  life  of  the  woman  or  of  the  child. 
Bradford  t.  People,  20  Hun.  309. 

The  burden  of  proving  such  necessity  for  its  use  rests  upon  the  accused.  Id. 

In  ao J  event,  the  absence  of  such  necessity  need  not  be  established  by  direel 

proof,  bat  may  be  shown  by  circumstantial  evidence  bearing  upon  the  subject 
Id. 

§9ftS.  Killing  of  child  in  attempting  miscarriage.— 

^  pregnant  woman^  who  takes  any  medicine,  drug  or  substance^ 
Of  uses  or  submits  to  the  use  of  any  instrument  or  other  meana^ 


ise  Penal  Code 

with  intent  thereby  to  produce  lier  own  miscarriage,  unless  the 
same  is  necessary  to  preserve  her  life,  or  that  of  the  child  whereof 
she  is  pregnant,  is  punishable  by  imprisonment  for  not  less  than 
one  year,  nor  more  than  four  yeai*s. 

See  sections  190,  191  and  194,  ante. 

This  section  provides  for  the  punishment  of  tlie  pregnant  woman  upon 
whom  the  miscarriage  is  produced.  People  v.  Phelps,  61  Hun,  115;  89  St. 
Kep..  599;  15  N.  Y.  Supp.,  441. 

The  ^^rson  upon  whom  an  abortion  is  performed  is  guilty  of  theoffenae 
described  in  this  section.  People  v.  Meyers,  5  N.  Y.  Cr.,  126;  7  St.  Rep., 
217. 

The  woman  upon  whom  the  miscarriage  is  committed,  is  not  guilty  of  abor- 
tion, but  her  crime  is  of  a  different  nature.  People  i?.  McGonegal,  48  St.  Rep., 
900;  136  N.  Y.,  76. 

The  act  of  the  woman  in  submitting  to  the  perpetration  of  the  crime  is  made 
a  distinct  and  separate  offense,  and  is  punishable  by  a  different  penalty.  Peo- 
ple V.  Vedder,  9«  N.  Y.,  630;  3  N.  Y.  Cr.,  33. 

§  396.  Concealing  birth. — A  person  who  endeavors  to  con- 
ceal the  birth  of  a  child,  by  any  disposition  of  the  dead  body  of 
the  child,  whether  the  child  died  beiore  or  after  its  birth,  is  guilty 
of  a  misdemeanor. 

See  section  693,  post. 

§  397.  Selling  drugs^  etc. — A  person  who  manufactures, 
gives  or  sells  an  instrument,  a  medicine  or  drug,  or  any  other  sub- 
stance, with  intent  that  the  same  may  be  unlawfully  used  in  pro- 
curing the  miscarriage  of  a  woman,  is  guilty  of  a  felony. 

See  section  191,  ante;  sections  318  and  321,  post. 


CHAPTER  V. 

Bigamy,  Incest  and  the  Crime  Against  NatuT$^ 

Section  298.  Bigamy  defined;  how  punished 

299.  Id.;  exceptions. 

300.  Indictment  for  bigamy. 

301 .  Punishment  of  consort. 

302.  Incest. 

303.  8odomy. 

304.  Penetration  sufficient. 

§  998.  Bigamy  defined  ;  how  punished. — A  person  who^ 
having  a  husband  or  a  wife  living,  marries  another  person,  \0 
guilty  of  bigamy,  and  is  punishable  by  imprisonment  m  a  peni^ 
tentiary  or  state  prison  for  not  more  than  five  years, 

A  married  man,  ima^ning  himself  to  effect  mere  seduction,  may,  it  $eenu, 
blunder  into  bigamy.     Hayes  v.  People.  25  N.  Y.,  390;  5  Park.,  825. 

Marriage.— -It  is  a  suffi(;ient  marriage  in  fact  that  the  parties  agree  to  be 
husband  and  wife,  and  cohabit  and  recoj]:nize  each  other  as  such.  Hayes  •. 
People,  25  N.  Y.,  390;  5  Park.,  325.  It  is  immaterial  whether  a  person,  who 
pretended  to  solemnize  the  contract,  was  or  was  not  a  clergyman  or  magis- 
trate. Id.;  or  that  either  party  was  deceived  by  his  false  representation  of 
such  character.    Id. 
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A  marriage*  valid  under  the  laws  of  the  state  where  it  was  contracted,  ia 
nlid  in  this  state.     Thorp  ».  Thorp,  90  N.  Y.,  608. 

lo  order  to  convict  a  person  accused  of  bigamy,  the  second  marriage  must 
be  Talid  according  to  the  laws  of  the  country  where  it  occurred.  People  v. 
Chase.  27  Hun,  259. 

Second  marriage. — Unless  the  second  marriage  takes  place  within  its  ter- 
ritorial jurisdiction,  bigamy  is  not  punishable  in  tnis  state.  People  v.  Mosher, 
2ParlL.  195. 

Prohibition  against  second  marriage  in  a  judgment  for  divorce,  has  no  extra 
territorial  eflfect.     People  v.  Chase,  ^  Hun.  310;  16  W.  Dig..  143. 

A  person  who,  after  having  been  divorced  on  acc.iunt  of  his  or  her  adultery, 
marries  again  in  this  state,  in  violation  of  the  prohibitory  provision  of  this  sec- 
tion, is  guilty  of  the  crime  of  bigamy.  People  v.  Faber,  92  N.  Y.,  146;  1  N. 
Y. Cr ,  115;  revg  29  Hun.  320;  overruling  People  v.  Hovey,  6  Barb..  117. 

Defense. — Ignorance  of  the  law  is  no  defense  to  an  indictment  for  big- 
am?.  People  c.  Weed.  29  Hun,  628;  1  N.  Y.  Cr.,  349.  Where  the  defendant 
m  his  first  wife,  prior  to  his  second  marriage,  entered  into  and  signed  a 
sealed  agreement  in  the  state  of  Connecticut,-  providing  that,  if  either  party 
should  apply  for  a  divorce,  the  other  would  not  oppose  the  application,  and 
the  justice,  before  whom  it  was  executed,  advised  him  that  the  agreement  was 
in  effect  a  divorce,  it  did  not  destroy  the  effect  of  an  intentional  violation  of 
the  statute.  Id.  This  case  was  affirmed  in  96  N.  Y.,  625,  without  an 
opioion. 

Eetoppel.—When,  upon  a  trial  of  an  indictment  for  bigamy,  the  defend- 
ant is  estopped  from  denying  the  identity  of  the  person  he  nas  married.  Peo- 
ple».  Chase,  28  Hun.  810;  16  W.  Dig.,  148. 

See  Price  «.  Price,  124  N.  Y.,  596;  37  8t.  Rep.,  147. 

§  9W.  Exceptions. — The  last  section  does  not  extend, 

1.  To  a  person  whose  former  husband  on  wife  has  been  absent 
for  five  years  successively  then  last  past,  without  being  known  to 
him  or  her  within  that  time  to  be  living,  and  believed  by  him  or 
her  to  be  dead ;  or 

2.  To  a  pei*son  whose  former  marriage  has  been  pronouticed 
^oid,  or  annulled,  or  dissolved,  by  the  judgment  of  a  court  of 

competent  jurisdiction,  for  a  cause  other  than  his  or  her  adultery  ; 

or 

3.  To  a  person  who  being  divorced  for  his  or  her  adultery  has 
^ived  from  the  court  which  pronounced  the  divorce,  permis- 
sion to  marry  again  ;  or 

4.  To  a  pereon  whose  former  husband  or  wife  has  been  sen- 
tenced to  imprisonment  for  life. 

Be-eiiActmeiit. — A  statute  containing  about  the  same  provisions  as  are 
Pfwcribed  by  subd.  1  of  this  section  was  enacted  in  this  state  February  7, 
n88.  Price*.  Price,  124  N.  Y..  696;  87  St.  Rep.,  147.  Its  provisions,  with 
■^t  modifications,  have  been  continued  in  force  to  the  present  time.    Id. 

This  Code  re-enacts  the  statute  in  the  same  language  &s  used  in  the  Revised 
SUtutes,  save  that  an  exception  has  also  been  made  in  favor  of  a  party  who 
^  obtained  from  the  court  which  pronounced  the  divorce,  permission  to  marry 
i«iin.  People  v.  Faber,  92  N.  Y.,  146;  1  N.  Y,  Cr.,  115;  rev'g  29  Hun,  320; 
oremiling.  People  t».  Hovey,  5  Barb  ,117. 

Belief. — This  section,  as  to  the  matter  of  defendant's  belief,  is  simply  declar- 
•toiyof  that  which,  by  proper  interpretation,  was  the  meaning  of  the  prior 
iUtute.    People  v.  Meyer,  8  St.  Rep.,  259. 

It  makes  the  defendant's  belief  of  the  death  of  the  husband  or  wife  one  of 
the  ekmeDts  essential  to  the  exemption.    Id. 
Thoa^  the  defendant  may  not  have  actual  knowledge  that  his  wife  is  liv- 
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!ng.  yet,  if  she  is  living,  and  he  has  reason  to,  and  does,  believe  that  such 
the  fact,  he  is  guilty  of  bigamy  in  case  he  contracts  a  second  marriage.    Id. 

Indictment. — In  an  indictment  for  bigamy,  it  is  unnecessary  to  nejeati?^!^ 
the  exceptions,  though  they  are  referred  to  in  tlie  section  defining  the  offense  • 
Fleming  v.  People,  27  N.  Y.,  329.     It  lies  upon  the  defeodant  to  bring  him  — 
self  wiilim  the  exceptions.    Id. 

Defense. — An  invalid  foreign  divorce  is  no  defense  to  an  indictment  foK^ 
bigamy  against  a  citizen  of  this  state.    People  v.  Baker,  76  N.  Y.,  78. 

1(  is  no  defense  that  the  first  marriage  has  been  dissolved  subsequently  to  th^ 
second  marriage.    BalLcr  v.  People,  2  Hill,  825. 

§  SOO.  Indicting  for  bigamy. — An  indictment  for  bigamT^ 
may  be  found  in  the  county  in  which  the  defendant  is  arrested^ 
and  the  like  proceedings,  including  the  trial,  judgment,  and  con — 
viction,  may  be  had  in  that  county,  as  if  the  oflfense  were  com— 
mitted  therein. 

See  preceding  section;  section  876,  post. 

The  trial  of  an  indictment  for  bigamy  cannot  be  had  in  a  county  where  th^ 
offense  was  not  committed  nor  the  prisoner  apprehended.    Collins  v.  People  » 
1  Hun,  610;  4  T.  &  C,  77. 

In  such  case,  the  indictment  must  show  his  apprehension  in  the  county  in 
which  he  is  indicted.  Houser  v.  People,  46  Barb.,  83.  The  omission  c^f  sucb 
an  averment  is  not  a  defect  of  form,  but  of  substance.     Id. 


§  SOI.  Punishment  of  consort. — A  person  who  knowingly 
enters  into  a  marriage  with  another,  which  is  prohibited  to  the 
latter  by  the  foregoing  provisions  of  this  chapter,  is  punishable  by 
imprisonment  in  a  penitentiary  or  state  prison,  for  not  more  than 
five  years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or 
both. 

Re-enactment. — This  enactment  is  taken  from  section  12,  art.  2,  title  6, 
chap.  1,  part  4  of  Revised  Statutes.  People  v.  Lake,  110  N.  Y.,  68;  10  St. 
Rep.,  881. 

Knowledge. — To  constitute  the  crime,  an  unmarried  person  must  know* 
ingly  marry  the  husband  or  wife  of  another,  etc.  Sauser  «.  People,  8  Hud, 
804. 

Indictment. — Sufficiency  of  allegations  as  to  prior  marriage  in  an  indict- 
ment f<»r  marrying  a  married  person.     Id. 

Venae. — The  trial  of  an  indictment  under  this  section  must  be  had  in  the 
county  where  the  marriage  ceremony  was  performed.  Blake  v.  £verman,  56 
Hun,  454:  31  St.  Rep.,  855;  10  N.  Y.  Supp.,  74. 

§  3<^.  Incest. — When  persons,  within  the  degrees  of  consan- 
guinity, within  which  marriages  are  declared  by  law  to  be  inces- 
tuous and  void,  intermarry  or  commit  adultery  or  fornication  with 
each  other,  each  of  them  is  punishable  by  imprisonment  for  not 
more  than  ten  years. 

Application.— The  statute  i^  only  applicable  to  cases  in  which  the  sexual 
Intercourse  is  by  mutual  consent,     feople  «.  Harriden,  1  Park.,  846. 

Where  it  is  accomplished  by  force,  it  is  punishable  only  as  rape.     Id. 

I'his  statute  was  designed  to  embrace  only  cases  of  sexual  intercourse  b^"- 
twcen  relations  within  the  prohibited  degrees,  not  coming  within  the  statute  in 
respect  to  the  crime  of  rape.     Id. 

The  provisions  of  this  se  tion  apply  to  carnal  intercourse  between  a  father 
and  his  illegitimate  daughter.  People  v.  Lake,  110  JN.  Y.,  68;  10  8t.  Rep.» 
881. 
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Dovble  crime. — A  party  cannot,  by  the  same  act,  commit  both  incest  and 
npe.    Iowa  v.  Thomas,  21  Abb.  L.  J. ,  498. 

Udietraeiit. — The  omission  of  the  middle  name  of  the  female,  in  the  indict- 
nuDt,  is  not  a  malei  ial  variance,  when  there  is  no  question  as  to  her  identity. 
People  fj.  Lake.  110  N.  Y.,  68;  10  St.  Rep.,  381. 

§303.  Sodomy. — A  person  who  carnally  knows  in  any  man- 
ne^any  animal  or  bird;  or  carnally  knows  any  male  or  female 
person  by  the  anus  or  by  or  with  the  mouth ;  or  voluntarily  sub- 
mits to  such  carnal  knowledge ;  or  attempts  sexual  intercourse 
with  a  dead  body,  is  guiliy  of  sodomy,  and  is  punishable  with 
imprisonment  for  not  more  than  twenty  years. 

This  act  shall  take  effect  on  the  first  day  of  September,  eighteen 
hundred  and  ninety-two,  but  nothing  herein  contained  applies  to 
an  offense  committed  or  other  act  done  at  any  time  before  the  day 
when  this  act  takes  effect  Such  an  offense  must  be  punished 
according  to,  and  such  act  must  be  governed  by,  the  provisions  of 
law  existing  when  it  is  done  or  committed  in  the  same  manner  as 
if  this  act  had  not  been  passed.  An  offense  specified  in  this  act 
under  its  provisions,  committed  after  the  beginning  of  the  day 
when  this  act  takes  effect,  must  be  punished  according  to  the  pro- 
visions of  this  act  and  not  otherwisa  The  act  referred  to  is 
chapter  325  of  1892. 

Am'd  by  chapter  81  of  1886. 

This  amendment  substituted  the  present,  for  the  original,  section  upon  the 
same  subject. 

Am'd  by  chapter  325  of  1892. 

This  amendment  substituted  the  words  "by  the  anus,  or  by  or  with  the 
mouth,"  for  the  words  **  in  any  manner  contrary  to  nature;"  also  the  word 
**  sodomy  "  for  the  words  **  the  detestable  and  abominable  crime  against  nature," 
and  omitted  the  statement  of  the  minimum  limit  of  punishment. 

See  section  280,  ante. 

§  S04.  Penetration  snfflcient.  —  Any  sexual  penetration, 
however  slight,  is  sufficient  to  complete  the  crime  specified  in  the 
last  section. 

CHAPTER  VI. 

Violating  Sepulture  and  the  Remains  of  the  Dead, 

SicnoN  305.  Right  to  direct  disposal  of  one's  own  body  after  death. 

306.  Duty  of  burial. 

307.  Bunal  in  other  states. 
808.  Dissection  when  allowed. 

909.  Unlawful  dissection  a  misdemeanor. 
810.  Remains  after  dissection  must  be  buried. 
311.  Body  stealing. 

812.  Recovering  stolen  body. 

813.  Opening  grave. 

814.  Arresting  or  attaching  a  dead  body. 

815.  Disturbing  funerals. 

§  3<IS.  Bight  to  direct  diAposal  of  one's  own  body  after 

death. — A  person  has  the  right  to  direct  tlie  manner  in  which  his 
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body  shall  be  disposed  of  after  his  death ;  and  also  to  direct  the 
manner  in  which  any  part  of  his  body,  which  becomes  separated 
therefrom  during  his  lifetime,  shall  be  disposed  of ;  and  the  pro- 
visions of  this  chapter  do  not  apply  to  any  case  where  a  person 
has  given  directions  for  the  disposal  of  his  body  or  any  part 
thereof  inconsistent  with  those  provisions. 

As  to  the  right  of  relatives  to  control  the  burial  of  the  dead,  see  10  Cent,  L. 
J.,  803;  Johnston  v.  Marinus,  18  Abb.,  N.  C,  72  and  note. 

Dissection. — A  person  or  his  relatives  may  permit  his  body  to  be  dissected. 
Rowland  v.  Miller,  39  St.  Rep.,  107;  15  N.  Y.  Supp.,  703. 

§  306.  Duty  of  burial. — Except  in  the  cases  in  which  a  right 
to  dissect  it  is  expressly  conferred  by  law,  every  dead  body  of 
a  human  being,  lying  within  this  state  must  be  decently  buried 
within  a  reasonable  time  after  death. 

The  husband  has  a  right  to  select  the  permanent  place  of  burial  of  his 
wife's  body,  and  is  liable  for  such  burial.  Johnston  v.  Marinus,  18  Abb.  N. 
C    72 

See  Rowland  v.  Miller,  39  St.  Rep.,  117;  15  N.  Y.  Supp.,  703. 

§  307.  Burial  in  other  states.— The  last  section  does  not 
impair  any  right  to  carry  the  dead  body  of  a  human  being  through 
this  state,  or  to  remove  from  this  state  the  body  of  a  person  dying 
witliin  it,  for  the  purpose  of  burying  the  same  elsewhere. 

§  SOS.  Dissection,  wlien  allowed. — The  right  to  dissect  the 
dead  bodv  of  a  human  being  exists  in  the  following  cases: 

1.  In  the  cases  prescribed  by  special  statutes; 

2.  Whenever  a  coroner  is  authorized  bv  law  to  hold  an  inquest 
upon  the  body,  so  far  as  such  coroner  authorizes  dissection  for  the- 
purposes  of  the  inquest,  and  no  further; 

3.  Whenever  and  so  far  as  the  husband,  wife  or  next  of  kin  of 
the  deceased,  being  charged  by  law  witli  the  duty  of  burial,  may 
authorize  dissection  for  the  purpose  of  ascertaining  the  cause  of 
death,  and  no  further; 

4.  Wiienever  any  district  attorney  in  this  state,  in  the  discharge 
of  his  official  duties,  sliall  deem  it  necessary,  he  may  exhume, 
take  possession  of,  and  remove  the  body  of  a  deceased  person,  or 
any  portion  thereof,  and  submit  the  same  to  a  proper  physical 
or  cliemical  examination,  or  analysis,  to  ascertain  the  cause  of 
deatii,  and  the  same  shall  be  made  on  the  order  of  any  justice 
of  the  su[)reme  court  of  this  state,  or  the  county  judge  of  the 
county  in  which  such  dead  body  shall  be,  which  order  shall  be 
made  on  the  application  of  the  district  attorney  with  or  without 
notice  to  the  relatives  of  the  deceased  person,  or  to  any  person  or 
corporation  having  the  legal  charge  of  such  body,  as  the  court 
may  direct  Said  district  attorney  shall  have  power  to  direct  the 
flheriff,  constable  or  other  peace  officer  in  this  state,  or  to  employ 
such  person  or  persons  as  he  may  deem  necessary  to  assist  him  in 
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exhuming,  removing,  obtaining  possession  of  and  examining 
physically  or  chemically  such  dead  body  or  any  portion  thereof. 
The  expense  therefor  shall  be  a  county  charge,  to  be  paid  by  the 
county  treasurer  on  the  certificate  of  the  district  attorney. 

Amd  by  cbap.  500  of  1889. 

This  amendment  added  subd.  4  of  the  present  section. 

See  section  773  of  Code  of  Criminal  Procedure. 

The  case  of  People  v.  Fitzgerald.  43  Hun,  35;  6  St.  Rep.,  599,  was  reversed 
in6Sl.  Rep..  828;  105  N.  Y..  152;  5  N.  Y.  Cr..  342;  but  the  dissenting opiuioa 
was  approved  and  concurred  in  by  the  court  of  appeals. 

Dissection  by  order  of  the  coroner  is  expressly  authorized.  People  c.  Fitz- 
gerald. 6  St.  Rep.,  828;  105  N.  Y.,  152;  5  N.  Y.,  Cr.,  354. 

A  coroner  has  authority  to  employ  a  physician  to  aid  in  a  pa$t  mcrtem  ex- 
aminaiion.  People  v.  Fitzgerald,  6  St.  Rep..  599;  43  Hun,  47;  5  N.  Y.  Cr., 
S42;  Rhodes  v.  Brandt,  21  Hun,  1.  He  has  a  discretion  to  determine  whether 
>oy persons,  and  what  persons,  besides  the  surgeons,  may  be  present.  Id.; 
Cresfieldf.  Perine,  15  Hun,  202;  aff'd  in  81  N.  Y.,  622,  upon  opinion  of  court 
below. 

§309.  Unlawful  dissection^  a  misdemeanor.— A  persor> 
who  makes,  or  causes  or  procures  to  be  made,  any  dissection  of 
the  body  of  a  human  being,  except  by  authority  of  law,  or  in  pur- 
suance of  a  permission  given  by  the  deceased,  is  guilty  of  a  mis- 
demeanor. 

§310.  Remains  after  dissection  must  be  buried. — In  all 

cases  in  which  a  dissection  has  been  made,  the  provisions  of  this- 
chapter,  requiring  the  burial  of  a  dead  body,  ana  punishing  inter- 
ference with  or  injuries  to  it,  apply  equally  to  the  remains  of  the 
body  dissected,  as  soon  as  the  lawful  purposes  of  such  dissection 
have  been  accomplished. 

§811.  Body  stealing. — A  person  who  removes  the  dead 
'>ody  of  a  human  being,  or  any  part  thereof,  from  a  grave,  vanity 
or  other  place,  where  the  same  nas  been  buried,  or  from  a  pJace- 
where  the  same  has  been  deposited  while  awaiting  burial,  without 
aathority  of  law,  with  intent  to  sell  the  same,  or  for  the  purpose 
of  dissection,  or  for  the  purpose  of  procuring  a  reward  for  the  ve- 
^urn  of  the  same,  or  from  malice  or  wantonness,  is  punishable  by 
imprisonment  for  not  more  than  tive  years,  or  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  both. 

The  ease  of  People  v.  Fitzgerald,  43  Hun.  35;  6  St.  Rep.,  599,  was  reversed 
inl05N.  Y..  152;  5  N.  Y.  Cr..  342;  6  St.  Rep..  828.  Tlie  dissenting  opinioa 
in  this  case  was  fully  approved  and  virtually  concurred  in  by  the  court  of  ap- 


Extent. — This  section  describes  every  kind  of  "body  stealing"  known  to 

JJelaw.    People  v.  Fitzgerald.  105  N.  Y.,  151 ;  5  N.  Y.  Cr..  353;  6  St.  Rep., 

^:  re?'g  43  Hun,  35:  6  St.  Rep.,  599. 

^Addition  to  Revised  Statutes. — The  addition,  inserted  in  this  section, 

'Or  for  the  purpose  of  obtaining  a  reward  for  the  same."  is  the  only  substan- 

"^change  made,  since  the  Revised  Statutes,  in  the  definition  of  this  offense, 
id. 

.  ^Pplietti^B. — ^This  section  was  not  intended  to  apply  to  exhumations  mado 
"f  legally  constituted  public  authorities,   for  the  purpose  of  ascertaining 
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^whether  crime  has  been  committed  in  producing  the  death  of  the  person  «i. 
humed.    Id. 

Authoritjr  of  law.— Absence  of  authority  of  law  is  necessary  to  ^ostltata 
an  offense  under  this  section.  People  v.  Fitzgerald,  43  Hun,  48;  5  N.  Y.  Cr., 
343:  e$St.  Rep.,  599. 

If  such  removal  is  made  with  authority  of  law,  no  crime  can  be  predicated 
of  the  act.    Id. 

If  made  without  authority  of  law,  then,  in  order  to  constitute  the  crime,  it 
must  be  found  as  a  fact  that  it  was  made  with  intent  to  sell  the  body,  or  for  the 
purpose  of  dissection,  or  for  the  purpose  of  procuring  a  reward  for  the  return 
of  the  same,  or  from  malice  or  wantonness.    Id. 

Removal  from  cemetery.— There  is  no  law  which  prohibits  the  removal  of 
human  remains  from  a  cemetery  for  a  lawful  purpose  and  placing  them  eise- 
where.     Matter  of  Board  of  Street  Opening,  45  St.  Rep.,  216. 

A  cemetery,  which  gives  permits  for  burials  without  granting  any  interest 
in  the  lots,  can  at  any  time  remove  the  remains  of  the  dead  and  place  them  in 
a  suitable  manner  in  some  other  cemetery.  Id.  But  it  cannot  remove  them 
and  leave  them  exposed.    Id. 

See  People  v.  Thomsen,  8  N.  Y.  Cr.,  562;  21  W.  Dig.,  846. 

§  31S.  Receiving  stolen  body. — A  person  who  purchases, 
or  receives,  except  for  the  purpose  of  burial,  the  dead  body  of  a 
human  being,  or  any  part  thereof,  knowing  that  the  same  has  been 
removed  contrary  to  the  last  section,  is  punishable  by  imprison- 
ment for  not  more  than  three  years. 

§313.  Opening  grave. — A  person  who  opens  a  grave  or 
other  place  of  interment,  temporary  or  otherwise,  or  a  building 
wherein  the  dead  body  of  a  human  being  is  deposited  while  await- 
ing burial,  without  authority  of  law,  with  intent  to  remove  the 
body,  or  any  part  thereof,  for  the  purpose  of  selling  it  or  demand- 
ing money  for  the  same,  or  for  the  purpose  or  dissection,  or  from 
malice  or  wantonness,  or  with  intent  to  steal  or  remove  the  coffin 
or  any  part  thereof,  or  anything  attached  thereto,  or  any  vestment, 
or  other  article  interred,  or  intended  to  be  interred  with  .the  dead 
body,  is  punishable  by  imprisonment  for  not  more  than  two  years, 
or  by  a  fine  of  not  more  tnan  two  hundred  and  fifty  dollars,  or  by 
both. 

See  notes  under  section  311.  anU. 

It  was  held  to  be  no  offense  under  the  former  statute,  where  the  father 
caused  tbe  body  of  his  child  to  be  disinterred,  and  a  thigh  bone  removed,  in 
order  that  it  might  be  used  as  evidence  in  an  action  for  malpractice.  Rhodes 
V.  Brandt,  21  Hun,  1. 

§  314.  Arresting  or  attaching  dead  body. — A  person  who 
arrests  or  attaches  the  dead  body  of  a  human  being  upon  any 
debt  or  demand  whatever,  or  detains  or  claims  to  detain  it  for  any 
debt  or  demand,  or  upon  any  pretended  lien  or  charge,  is  guilty 
of  a  misdemeanor. 

In  times  gone  by,  dead  bodies  were  aiTested  or  attached  for  debt,  and  held 
until  the  friends  or  relative*  satisfied  tlie  creditor  by  dischar^ng  the  obliga- 
tion. Rowland  r.  Miller,  39  St.  Rep..  117:  15  N.  Y.  Supp.,  703.  Statutory 
prr)vision8  were  found  necessary  to  Ptop  this  pernicious  practioe.  Id.  This 
section  furnishes  such  prohibition.     Id. 
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§  SIS.  Distarbing  f  anerals.— A  person  who,  without  au- 
thority of  law,  obstructs  or  detains  any  persons  engaged  in 
carrying  or  accompanying  the  dead  body  of  a  human  being  to  a 
place  of  burial,  is  guilty  of  a  misdemeanor. 


CHAPTER  VII. 


Indecent  Expamra,   Obteens  Exhibitions,  Books  arid  Prints^  and  Bawdy  and 

Other  Disorderly  Houses, 

fiKCTiON  316.  Exposure  of  person. 

317.  Advertising  or  sale  of  obscene  publications,  pictures,  figures, 
etc.,  prohibited. 

818.  Indecent  articles,  etc. 

819.  Mailing,  carrying  obscene  print,  etc. 
830.  Warrant  to  sheriff  to  search,  etc. 
821.  Physician's  instruments. 

823.  Keeping  or  lease  of  disorderly  house,  etc. 

§816.  Exposnre  of  person.— A  person  who  willfully  and 
lewdly  exposes  his  person,  or  the  private  parts  thereof,  in  any 
public  place,  or  in  any  place  where  othere  are  present,  or  procures 
another  so  to  expose  himself,  is  guilty  of  a  misdemeanor. 

Indecent  exposure. — The  offense  of  indecent  exposure,  under  the  statute, 
majr  be  jointly  committed  where  several  persons  agree  in  concert  to  do  the 
acts,  which  constitute  the  crime,  for  the  purpose  of  making  a  common  exhi- 
bition.   People  ex  rel.  Lee  v,  Bixby,  4  Hun.  636;  67  Barb.,  222. 

Where  a  number  of  women  made  an  indecent  exposure  of  their  persons 
for  hire,  in  the  presence  of  men,  in  a  room  in  the  rear  of  the  second  story  of 
4  house  of  prostitution,  though  the  doors,  windows  and  shutters  were  closed, 
it  was  held  to  constitute  an  offense  against  the  former  statute.  People  ex  rel. 
Lee«.  Bixby,  4  Hun,  636;  67  Barb.,  222.  The  room,  in  which  it  occurred, 
was  held  to  be  a  "  public  place."    Id. 

Any  place  may  l^  made  public  by  a  temporary  assemblage.    People  ex  rel. 
Lee  r.  Bixby,  4  Hun,  636;  67  Barb.,  222. 

Intent.— In  Miller  v.  People,  5  Barb.,  203,  it  was  held  that  the  intent  was 
a  material  ingredient  in  the  offense,  and  a  question  for  the  jury. 

§  317.  AdTertising  or  sale  of  obscene  publications,  pic- 
tares,  figures,  etc.,  prohibited. — A  person  who  sells,  lends, 

gives  away  or  shows,  or  oflEers  to  sell,  lend,  give  away,  or  show, 
or  has  in  his  possession  with  intent  to  sell,  lend  or  give  away,  or 
to  show,  or  aavertises  in  any  manner,  or  who  otherwise  offers  for 
loan,  gift,  sale  or  distribution,  any  obscene,  lewd,  lascivious,  filthy, 
indecent  or  disgusting  book,  magazine,  pamphlet,  newspaper,  story 
paper,  writing,  paper,  picture,  drawing,  photograph,  figure  or  im- 
age, or  any  written  or  printed  matter  of  an  indecent  character;  or 
any  article  or  instrument  of  indecent  or  immoral  use,  or  purport- 
ing to  be  for  indecent  or  immoral  use  or  purpose,  or  who  designs, 
copies,  draws,  photographs,  prints,  utters,  publishes,  or  in  any 
manner  manufactures,  or  prepares  any  such  book,  picture,  draw- 
ing, magazine,  pamphlet,  newspaper,  story  paper,  writing,  paper, 
figure,  image,  matter,  article  or  tning,  or  who  writes,  prints,  pub- 
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lishes  or  utters,  or  causes  to  be  written,  printed,  published  or  uttered,  any  ad 
vertisement  or  notice  of  any  kind,  giving  information,  directly  or  indirectly 
stating  or  purporting  so  to  do.  where,  how,  of  whom,  or  by  what  means  any 
or  what  purports  to  oe  an^,  obscene,  lewd,  lascivious,  filthy,  disgusting  or  in 
decent  book,  picture,  writing,  paper,  figure,  image,  matter,  article  or  thinf 
named  in  this  section  can  be  purchased,  obtained  or  had,  or  who  has  in  hi 
possession,  any  slot  machine  or  other  mechanical  contrivance  with  moving 
pictures  of  nude  or  partly  denuded  female  figures  which  pictures  are  lewd 
obscene,  indecent  or  immoral,  or  other  lewd,  obscene,  indecent  or  immora 
drawing,  image,  article  or  object,  or  who  shows,  advertises  or  exhibits  th( 
same,  or  causes  the  same  to  be  shown,  advertised  or  exhibited,  or  who  buys 
owns  or  holds  any  such  machine  with  the  intent  to  show,  advertise  or  in  anj 
manner  exhibit  the  same,  or  who 

Am'd  by  chap.  781  of  1900. 

2.  Prints,  utters,  publishes,  sells,  lends,  gives  away  or  shows,  or  has  in  hi; 
possession  with  intent  to  sell,  lend,  give  away  or  show,  or  otherwise  offers  foi 
sale,  loan,  gift  or  distribution,  any  book,  pamphlet,  magazine,  newspaper  oi 
other  printed  paper  devoted  to  the  publication,  and  principally  made  up  ol 
criminal  news,  police  reports,  or  accounts  of  criminal  deeds,  or  pictures,  oi 
stories  of  deeds  of  bloodshed,  lust  or  crime;  or  who 

3.  In  any  manner,  hires,  employs,  uses  or  permits  any  minor  or  child  to  dc 
or  assist  in  doing  any  act  or  thing  mentioned  in  this  section,  or  any  of  them,  is 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  sentenced  to  not  lesf 
than  ten  days  nor  more  than  one  year  imprisonment,  or  be  fined  not  less  thai 
fifty  dollars  nor  more  than  one  thousand  dollars,  or  both,  for  each  offense. 

Am'd  by  chapter  380  of  18S4. 

This  amendment  introduced,  after  the  words  "  indecent  book,"  the  word« 
"magazine,  pamphlet,  newspaper,  story  paper,"  and  added  subds.  2,  3  and  4, 
to  the  original  section. 

Am'd  by  chapter  692  of  18S7. 

This  amendment  materially  enlarged  the  scope  of  the  provisions  of  the  sec 
tion,  as  amended  in  1884;  omitted  the  third  subd.  except  as  incorporated  ii 
the  other  subdivisions,  and  attached  a  specific  punishment. 

See  section  297,  ante. 

Extent. — The  words  of  this  section  include  all  pictures,  drawings  and  pho 
tographs  of  an  indecent  or  immoral  tendency,  and  intend  to  include  as  obscem 
such  as  are'offensive  to  chastity,  demoralizing  and  sensual  in  their  character 
by.  exposing  what  purity  and  decency  forbid  to  be  shown,  and  productive  o) 
libidinous  and  lewd  thoughts  and  emotions.  People  v.  Muller,  '62  Hun,  211 
2  N.  Y.  Cr..  283;  19  W.  Die:..  256. 

This  section  makes  the  selling  of  an  obscene  and  indecent  picture  a  misde 
meaner.     People  p.  Muller.  96  N.  Y..  413;  2  N.  Y.  Cr.,  880. 

There  is  no  exception  by  reason  of  any  special  interest  in  making  the  sale 
Id. 

The  statute  does  not  undertake  to  define  obscene  or  indecent  pictures  or  pub 
lications.     Id. 

The  words  are  themselves  descriptive.     Id. 

Object.— The  object  of  this  section  was  to  suppress  the  traffic  in  obscen< 

fKiblications.  and  to  protect  the  community  against  the  contamination  and  pol 
ution  arisiuj;  from  their  exhibition  and  distribution.     Id. 

Construction.— This  section,  while  it  should  have  a  reasonable  and  not  i 
strained  construction,  ought,  at  the  same  time,  to  have  a  practical  inter preta 
tion  by  the  court  and  jury,  as  will  subserve  the  important  purpose  of  its  enact 
ment.     Id. 

Test. — The  test  of  an  obscene  book  is  whether  the  tendency  of  the  matter  i: 
to  deprave  or  corrupt  those  whose  minds  are  open  to  such  immoral  influences 
and  who  might  come  into  contact  with  it.     Id. 

A  pioper  test  of  obscenity  in  a  painting  or  statue,  it  aeems,  is  whether  its 
motive,  so  to  speak,  as  indicated  by  it,  is  pure  or  impure;  whether  it  is  natur 
ally  calculated  to  excite  in  a  spectator  impure  imaginations,  and  whether  th< 
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other  incidents  and  qualities,  however  attractive,  are  merely  accessory  to  this 
19  the  primary  or  main  purposes  of  the  representation.    Id. 

As  to  the  test  of  obscenity,  see  United  States  v.  Bennett,  2  N.  Y.  Cr.,  284, 
note. 

8eenoteiQ2N.  Y.  Cr.,  381. 

Mere  nudity  of  the  human  form  in  painting  or  sculpture  is  not  obscenity. 
Pwple  t).  Miiller,  ante. 

Wbeiher  a  publication  is  obscene  or  not,  may,  in  some  cases,  depend  on 
circumstances.    Id. 

Expert.— The  question  of  obscenity  or  indecency  is  one  falling  within  the 
range  of  ordinary  intelligence  and  so  aoes  not  require  an  expert  in  literature  or 
art  to  determine.     Id. 

Qaestion  for  jury. — The  pictures  or  photographs  are  to  be  exhibited  to  the 
ju^.   People  V.  Muller,  3i  Hun,  211;  2  N.  Y.,  Cr.,  283;  19  W.  Dig.,  256. 

Whether  or  not  they  are  obscene  is  a  question  for  the  Jury.    Id. 

Defense.— It  is  no  defense  to  show  that  they  are  photographs  of  pictures 
publicly  exhibited  in  other  countries.     Id. 

It  is  no  defense  that  the  obscene  matter  was  sold  to  a  person  not  liable  to  be 
injured  by  it,  or  that  it  was  a  picture,  in  respect  to  execution,  of  distinguished 
merit.   People  c.  Muller,  96  N.  Y..  410;  2  N.  Y.  Cr.,  380. 

Indietment.— As  to  the  sufficiency  of  an  indictment  for  uttering,  writing 
and  publishing  a  lewd  and  indecent  paper,  see  People  v.  Hallenbeck,  62  How., 

In  an  indictment  under  this  section,  it  is  not  enough  to  characterize  the  pub- 
lication complained  of,  but  the  contents  of  the  publication  must  be  set  forth  in 
order  that  it  may  appear  on  the  face  of  the  indictment  that  it  is  of  the  charac- 
ter charged.  People  v.  Dahany,  45  St.  Rep.,  98;  63  Hun,  580;  18  N.  Y. 
SUPP;.  467. 

It  is  DO  objection  to  a  count  otherwise  correct  that  the  printed  matter  is 
shown  to  have  been  printed  in  a  newspaper.    Id. 

§318.  Ad yertising,  selling,  etc.^  recipes^  drugs,  etc., 
to  cause  abortion  or  prevent  conception^  etc  ,  proliibited. 

—A  person  who  sells,  lends,  gives  away,  or  in  any  manner  ex- 
liibits  or  ofifere  to  sell,  lend  or  give  away,  or  has  in  his  possession 
^ith  intent  to  sell,  lend  or  give  away,  or  advertises,  or  offers 
for  sale,  loan  or  distribution,  any  instrument  or  article,  or  any 
J^ipe,  drug  or  medicine  for  the  prevention  of  conception,  or  for 
causing  unlawful  abortion,  or  purporting  to  be  for  the  prevention 
^f  conception,  or  for  causing  unlawful  abortion,  or  advertises,  or 
holds  out  representations .  that  it  can  be  so  used  or  applied,  or 
^^'7  such  description  as  will  be  calculated  to  lead  another  to  so 
use  or  apply  any  such  article,  recipe,  drug,  medicine  or  instru- 
ment, or  who  writes  or  prints  or  causes  to  be  written  or  printed, 
a  card,  circular,  pamphlet,  advertisement  or  notice  of  any  kind,  or 
?ives  information  orally,  stating  when,  wliere,  how,  of  whom,  or 
by  what  means  such  an  instrument,  article,  recipe,  drug  or 
'uedicine  can  be  purchased  or  obtained,  or  who  manufactures  any 
siJch  instrument,  article,  recipe,  drug  or  medicine,  is  guilty  of  a 
njisdemeanor,  and  shall  be  liable  to  the  same  penalties  as  pro- 
vided in  section  three  hundred  and  seventeen  of  this  Code. 

Am'd  by  chap.  692  of  1887. 
^^  ThJB  amendment  enlarged  the  scope  of  the  original  section  so  as  to  include 
" recipe "  and  the  representine;  or  intluencing  the  use  of  the  prohibited  artl- 
ucles;  and  also  annexed  a  punishment. 

10 
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Mailing  a  circular,  recommending  and  advertising  articles  for  the  preventiot 
of  conception  and  for  procuring  al^irtions,  and  stating  where  the  articles  ca^ 
be  purchased,  is  an  ofiPense  under  this  and  tlie  following  section.    Halstead  t 
Nelson,  36  Hun,  153. 

§  319.  Mailing,  carrying  obscene  print,  etc. — A  perscc! 

who  deposits,  or  causes  to  be  deposited,  in  any  postoffice  within 
the  state,  or  places  in  charge  of  an  express  company,  or  of  a  com- 
mon carrier,  or  other  person,  for  transportation,  any  of  the  articles 
or  things  specified  in  the  last  two  sections,  or  any  circular,  book, 
pamphlet,  advertisement,  or  notice  relating  thereto,  with  the  in- 
tent of  having  the  same  conveyed  by  mail  or  express,  or  in  any 
other  manner,  or  who  knowingly  or  willfully  receives  the  same, 
with  intent  to  carry  or  convey,  or  knowingly  or  willfully  carries 
or  conveys  the  same,  by  express,  or  in  any  other  manner  except 
in  the  United  Stales  mail,  is  guilty  of  a  misdemeanor. 

See  note  under  preceding  section. 

§  330.  Warrant  to  sheriff  to  searcli,  etc.— A  magistrate 
having  jurisdiction  to  issue  warrants  in  criminal  cases,  upon  com- 
plaint that  any  person  within  his  jurisdiction  is  offending  against 
the  provisions  of  this  chapter,  supported  by  oath  or  affirmation, 
must  issue  a  warrant,  directed  to  the  sheriff  or  to  any  constable, 
marshal,  or  police  officer  within  the  county,  directing  him  to 
search  for,  seize,  and  take  possession  of  any  of  the  articles  specified 
in  this  chapter,  in  the  possession  of  the  pei*son  against  whom  com- 
plaint is  made.  The  magistrate  must  immediately  transmit  every 
article  seized  by  virtue  of  the  warrant  to  the  district  attorney  of 
the  county,  who  must,  upon  the  conviction  of  the  person  from 
whose  possession  the  same  was  taken,  cause  it  to  oe  destroyed, 
and  the  fact  of  such  destruction  to  be  entered  upon  the  records  of 
the  court  in  which  the  conviction  is  had. 

§391.  Pliysician's  instruments.  —  An  article  or  instru- 
ment, used  or  applied  by  physicians  lawfully  practicing,  or  bjr 
their  direction  or  prescription,  for  the  cure  or  prevention  of  di- 
sease, is  not  an  article  of  indecent  or  immoral  nature  or  use, 
within  this  chapter.  The  supplying  of  such  articles  to  such 
physicians,  or  by  their  direction  or  prescription,  is  not  an  offense 
under  this  chapter. 

§  322.  Keeping  disorderly  Honses,  et  cetera. — A  person  who  keeps 
a  house  of  ilMainc  or  assignation  of  any  description,  or  a  houBe  or  place 
for  person*  to  visit  for  unlawful  sexual  intercourse,  or  for  any  lewd,  obscene 
or  indecent  purpose,  or  disorderly  house,  or  a  house  commonly  known  as  a 
stale  beer  dive,  or  any  place  of  public  resort  by  which  the  peace,  comfort, 
or  decency  of  a  nei<;hborhood  is  habitually  disturbed,  or  who  requests,  ad- 
vises or  procures  any  female  to  become  an  inmate  of  any  such  house  or 
place,  or  who  as  agent  or  owner,  lets  a  building  or  any  portion  of  a  build- 
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ing,  knowing  that  it  is  intended  to  be  used  for  any  purpose  specified  in 
this  section,  or  who  permits  a  building  or  a  portion  of  a  building  to  be  so 
used,  is  guilty  of  a  misdemeanor.  This  section  shall  be  construed  to  apply 
to  any  part  or  parts  of  a  house  used  for  anv  of  the  purpose  herein  specitied. 
Am'd  by  chap.  270,  Laws  1905.  Takes  effect  Sept.  1,  1905. 
Am'd  by  chap.  690  of  1887. 

This  amendment  introduced,  into  the  original  section,  after  the  words  ''  dis- 
orderly house."  the  words,  **  or  a  house  commonly  known  as  a  stale  beer  dive," 
and  add^  the  provision  as  to  construction. 
See  section  621,  post;  section  b99  of  Code  of  Criminal  Procedure. 
Before  Code.— Prior  to  the  enactment  of  the  Penal  Code,  the  keeping  of  • 
disorderly  house  was  a  misdemeanor,  at  common  law.    People  v.  Hatter,  22 
N.  Y.  8upp.,  690. 
The  Penal  Code  made  it  a  statutory  offlense.    Id. 

Disorderly  house. — This  section  forbids  the  keeping  of  disorderly  houses. 
People  c.  Klock.  16  St.  Rep..  565;  48  Hun,  277. 

Iq  order  to  constitute  a  disorderly  house,  it  is  not  necessary  that  it  is  so  kept 
as  to  disturb  the  peace  of  the  general  public  or  of  the  particular  neighborhood. 
Baniesciotta  v.  People.  10  Hun,  139,  aflf'd  in  69  N.  Y.,  612,  without  opinion. 
It  is  not  necessary,  in  order  to  constitute  the  offense  of  keeping  a  disorderly 
house,  that  the  public  should  be  disturbed  by  noise.  King  v.  People,  83  N. 
T.,  590,  or  that  the  immoral  practice  should  be  open  to  public  observation.  Id. 
An  opera  house  may  be  so  conducted  as  to  render  its  owner  indictable  for 
keeping  a  disorderly  house  under  this  section.  Berry  v.  People,  1  N.  Y.  Cr., 
43.  It  is  not  necessary  to  show  that  it  is  a  nuisance,  by  reason  of  noise,  etc. , 
to  the  whole  neighborhood.  It  is  enough  if  it  is  shown  that  it  is  so  kept  as  to- 
he  injurious  to  public  morals.     Id. 

The  recorder  of  the  city  of  Gloversville  has  jurisdiction  to  hear  and  deter- 
mioe  a  charge  of  keeping  a  disorderly  house.  People  tj.  Hulett,  39  St.  Rep., 
W7;15N.r.  8upp..680 

Btwdy  house. — A  bawdy  house  may  be  a  disorderly  house,  and  it  is  so- 
whenever  it  is  shown  to  be  a  house  of  prostitution,  open  promiscuously  to  the 
public,  and  to  which  large  numbers  of  persons  resort  for  purposes  of  prostitu- 
tion. Baraesciotta  v.  People.  10  Hun,  189;  Jacobowsky  v.  People.  6  id.,  624. 
If  a  house  is  the  resort  of  prostitutes  plying  their  vocation  there,  to  the^ 
knowledge  of  the  owner  or  occupant,  the  house  is  a  bawdy  house.  King  v. 
People.  6  N.  Y.,  591. 

The  keeping  of  a  common  bawdy  or  gambling  house  constitutes  the  house- 
10  kept  a  disorderly  house.     Id. 

The  keeping  of  a  bawdy  house  was  a  misdemeanor  at  common  law,  and  is 
now  made  so  by  this  section.  Peorle  ex  rel.  Van  Houten  v.  Sadler.  97  N.  Y., 
146;  3  N.  Y.  Cr.,  478;  People  v.  Miller,  34  Hun,  83  ;  3  N.  Y  Cr..  480. 

A  person,  who  keeps  a  bawdy  house,  can  be  arrested,  and  dealt  with  as  a 
disorderly  person,  under  section  899  of  Code  of  Criminal  Procedure,  or  can  be 
indicted  for  keeping  such  house  under  this  section.  People  ex  rel.  Van 
Houton  t.  Sadler,  anfe.  Both  proceedings  can  be  taken  for  same  act.  Id. 
See  also  People  f>.  Miller.  38  Hun.  84;  3N.  Y.  Cr.,  481. 

The  destruction  of  a  bawdy  house  and  its  furniture  is  an  unlawful  mode  of 
abating  it.  Ely  v.  Supervisors,  etc.,  86  N.  Y.,  297;  Lawton  v.  Steele,  29  St.. 
Rep.;58l;  119  N.  Y.,  239. 

It  is  competent  to  prove  the  character  of  the  persons  who  were  in  the  habit 
of  visiting  the  house  by  reputation.  People  v.  Hulett,  89  St.  Rep..  648;  15 
^-  Y.  Supp.,  630.  Their  characters  are  proper  evidence  .to  be  considered  by 
"e  jury  in  determining  the  character  of  the  house.     Id. 

vambliiig  house.— The  playing  of  cards  in  a  house  does  not,  of  itself, 
2»ke  it  a  gambling  house,  unless  such  playing  is  for  money.  King  v.  People, 
WN.Y.,591. 

A  house,  where  samblers  resort  to  play  for  money  and  do  so  play,  to  the 
•liowledge  of  the  keeper,  is  a  gambling  house.    Id. 
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Landlord. — Whether  a  person  keeps  the  house  himself,  or  leases  it  to  as 
other  to  be  used  as  a  house  where  people  can  have  unlawful  sexual  intercourse 
he  is  equally  guilty.  People  v.  O'Melia,  51  8t.  Rep.,  383;  22  N.  Y.  Supp. 
465. 

In  order  to  charge  the  principal  under  this  section,  it  must  be  shown  that  h 
liad  personal  knowledge  of  the  facts.  Arras  v.  Richardson,  24  St.  Rep.,  74S 
o  N.  Y.  Supp.,  755.  That  the  tenant  previously  told  the  agent  that  he  in 
tended  to  make  an  unlawful  use  of  the  property  is  not  sufficient,  unless  th 
lessor  had  knowledge  of,  or  was  privy  in  some  way  to  the  wrong.     Id. 

The  owner's  guilty  knowledge  of  such  use  must  be  shown.  People  i 
Wallach,  39  St.  liep.,  531;  15  N.  Y.  Supp.,  226.  It  may  be  shown  by  oil 
cumstantial  evidence.    Id. 

The  evidence  was  held,  in  this  case,  to  be  sufficient  to  charge  defendant  wit 
knowlege  of  the  use  to  which  the  prt-mises  were  put. 

Jurisdiction.— Local  statutes,  applicable  to  a  city,  will  not  affect  the  ai 
thority  of  the  grand  jury  of  the  county,  in  which  such  city  is  situated,  to  ii 
diet,  or  the  court  of  sessions  to  try,  a  person  for  keeping  a  disorderly  house  i 
such  city  in  violation  of  a  statute  of  the  state.  People  v.  Hatter,  22  N.  1 
Supp.,  688. 

indictment.— The  indictment,  in  People  v.  Klock,  16  St.  Rep.,  565;  4 
Hun,  277,  was  held  not  to  contain  facts  sufficient  to  charge  a  crime  under  th 
section. 

A  complaint  charging  a  person  with  keeping  a  house  for  persons  to  visit  f( 
obscene  and  indecent  purposes,  and  by  which  the  peace,  comfort  and  decenc 
of  the  neighborhood  is  habitually  disturbed,  is  sufficient  under  this  sectioi 
People  V.  Hulett,  39  St.  Rep.,  647;  15  N.  Y.  Supp.,  630. 


CHAPTER  VIIL 

Lotteries. 


Section  323.  **  Lottery"  defined. 

824.  Lottery  declared  a  public  nuisance. 

325.  Contriving,  drawing,  etc.,  lottery. 

326.  Selling  lottery  tickets. 

327.  Advertising  lotteries. 

b28.  Offering  property  for  disposal  dependent  upon  the  drawing  < 
any  lottery. 

329.  Keeping  office,  etc..  for  registry. 

330.  Insuring  lottery  tickets,  etc. 

331.  Advertising  offers  to  insure  lottery  tickets. 

332.  Property  offered  for  disposal  in  lotteries,  forfeited. 
3?i3.  Letting  builiing  for  lottery  purposes. 

334.  Ivottenes  out  of  this  state. 

335.  Advertisements  by  persons  out  of  this  state. 

335a.Offeis  of  gifts,  etc.,  as  inducement  for  sale  of  articles  of  foo< 
prohibited. 

§  393.  *' Lottery  *'  defined. — A  lottery  is  a  scheme  for  th 
distribution  of  property  by  chance,  among  persons  who  have  pai 
or  agreed  to  pay  a  valuable  consideration  for  the  chance,  whethe 
called  a  lottery,  raffle,  or  gift  enterprise  or  by  some  other  name. 

Doflnition.— This  section  defines  a  lot terv  with  all  needful  accuracy  a£ 
precision.     People  t.  Noelke,  94  N.  Y.,  141  ;'l  N.  Y.  Cr..  497. 

The  offenses  defined  in  this  and  the  following  .«»ections  of  this  chapter  are  ej 
tirelv  distinct  from  those  specified  in  section  344,  post.  People  v.  Dewey,  % 
St.  ftep..  427 

Object.— The  object  of  the  statute  is  to  prevent  everything  in  the  the  wi 
of  H  lottery,  raffle  or  gift  enterprise,  or  kindred  subject,  by  whatever  name 
may  be  known,  whether  it  is  for  cliildren  or  adults,  or  designed  for  any  pa 
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tlqilir  aeaaon  of  the  year,  or  however  innocent  It  may  be  aasumed  to  be  In 
dlincter  and  cAect  by  the  contriyer.    People  v.  Runge,  8  N.  T.  Cr.,  88. 

Coutitational. — ^The  sale  in  this  state  of  a  ticket  in  a  lottery,  lawful  under 
the  law  of  another  state,  and  whose  tickets  under  that  law  ma^  represent  value 
^d  be  property,  can  be  prohibited  without  violating  the  provisions  of  the  Fed- 
enl  CoDsUtution.    People  v.  Noelke,  94  N.  Y.,  187;  1  If  Y.  Cr..  498. 

Tbeee  provisions  do  not  preclude  this  state  from  prohibiting  the  making, 
irithin  its  iurisdicUon,  of  certain  contracts  deemed  immoral  and  agidnst  pabuc 
policy.   Id. 

Lottery,  what  is. — The  word  "  lottery  "  is  used,  in  the  statutes  forbidding 
thesatne,  m  the  ordinary  and  popular  sense.  People  v.  Noelke,  29  Hun,  469; 
IN.Y.Cr.,  257. 

The  word  **  lottery  "  indicates  a  scheme  for  the  distribution  of  prizes  and  for 
the  obtaining  of  money  or  goods  by  chance.  People  v.  Noelke,  94  N.  Y.,  141; 
1 N.  Y.  Ct,  497. 

Lotteries,  which  are  the  subject  of  condemnation  under  the  constitution  and 
laws  of  tills  state,  are  schemes  where  money  is  paid  for  the  chance  of  receiving 
money  in  return.     Kohn  v.  Koehler,  96  N.  Y.,  867. 

A  lottery,  game  or  device  iu  the  nature  of  a  lottery,  is  not  excluded  from 
the  operation  of  the  statute  because  it  also  partakes  of  the  nature  of  a  wager. 
Wilkinson  v.  Gill,  74  N.  Y.,  67. 

Where  the  design  of  a  contrivance  is  to  distribute  bv  chance,  amongthe  peo- 

Sle  who  paid  for  the  chance,  the  property  described,  it  is  a  lottery.  People  «. 
tunge,8N.  Y.  Cr.,  88. 

For  instance,  to  sell  a  piece  of  chewing  gum  for  a  penny,  which  secures  a 
chance  to  draw  a  prize  in  value  according  to  the  number  upon  it.    Id. 

Where  a  p  cuniary  consideration  is  paid,  and  it  is  determined  by  lot  or 
chance,  accoriiing  to  some  scheme  held  out  to  the  public,  what  and  how  much 
he  who  pays  the  money  is  to  have  for  it,  it  is  a  lottery.  Hull  v.  Ruggles,  56 
^.  Y..427;  Kohn  v.  Koehler,  96  id.,  867. 

Where  the  purchaser,  in  consideration  of  a  sum  of  money  paid  by  him,  is 
permitted  to  select  certain  numbers,  which,  if  drawn  in  the  lottery  designated, 
entities  him  to  a  larger  sum,  such  species  of  gaming  or  dealing  in  chances  has 
^Q  held  to  be  in  the  nature  of  a  lottery,  within  the  prohibition  of  the  statute. 
Almy  c.  McKinney.  6  St.  Rep.,  268;  Wilkinson  v.  Gill.  74  N.  Y.,  68;  People 
«.  Noelke.  94Jd.,  137. 

A  concert  scheme,  devised  for  the  purpose  of  realizing  funds  for  charities, 
«w^  ticket  to  which,  by  its  express  terms,  entitles  the  l^rer  to  admission  to 
the  concert,  and  to  whatever  gift  may  be  awarded  to  its  number,  is  a  lottery. 
%Iey  c.  Devlin.  12  Abb.  N.  8.,  210. 

Where  a  government,  for  the  purpose  of  obtaining  a  loan,  issues  certain 
bonds  by  which  it  obligates  itself  to  pay  the  principal  with  interest  and  a  pre- 
mium named,  and  also  any  additional  sum  which  the  holder  may  become  enti- 
tled to  in  esse  the  number  of  his  bond  draws  a  prize  in  a  drawing  to  be  had  as 
specified,  it  is  not  a  lottery.    Kohn  v.  Koehler,  96  N.  Y.,  862. 

Another  state. — Lotteries,  authorized  by  the  laws  of  another  state,  are  un- 
lawful here.    Grover  v.  Morris,  78  N.  Y.,  473. 

All  lottery  schemes  are  illegal  under  our  statute,  whether  they  originate 
in  this  or  another  state.    People  v.  Noelke,  1  N.  Y.  Cr.,  252;  29  Hun,  469. 

§  334.  Lottery  declared  a  public  nuisance. — A  lottery  is 
unlawful  and  a  public  nuisance. 

See  notes  under  preceding  section. 

See  section  885,  poit;  section  10.  art.  1  of  State  Constitution. 

This  section  applies  to  lotteries  drawn  in  another  state,  whether  authorized 
<»f>otby  such  state.  Goodrich  v.  Houghton,  55  Hun.  529;  29  St.  Rep.,  907; 
^N.  Y.  8upp.,  215.    See  section  834,  post;  People  v.  Noelke.  94  N*  Y.,  137. 

Any  agreement  made  in  this  state  to  gamble  in  tlie  legalized  lotteries  of  an- 
^er  state  is  void  in  this  state.  Goodrich  r.  Houghton,  134  N.  Y.,  115;  45  St. 
%,7W;  People  v.  Noelke,  94  N.  Y.,  137. 

8ee  People  «.  Dewey,  88  St.Rcp.,  427. 
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§  335.  Contriying,  drawing,  etc  ,  lottery. — Aperaonwho 
-eontrives,  proposes  or  draws  a  lottery,  or  assists  in  coDtriying, 
proposing  or  drawing  the  same,  is  punishable  bj  imprisonnient 
for  not  more  than  two  years,  or  by  fine  of  not  more  than  one 
thousand  dollars,  or  both. 

See  notes  under  sections  328  and  824,  ante. 

When  a  person  is  indicted  under  this  section  for  contriving  a  lotteiT»  it  i» 
not  necessary  to  show  that  any  person  paid,  or  agreed  to  pay,  aoythiBgiorany 
diance  for  which  the  lottery  provides.    People  v.  Runge,  8  N.  i.  Cr.,  88i 

See  Goodrich  v.  Houghton,  134  N.  Y.,  115;  45  8t.  Rep.,  764. 

§  3S6.  Selling  lottery  tickets.— A  person  who  sells,  gives, 
or  in  any  way  whatever  furnishes  or  transfera,  to  or  for  another,  » 
ticket,  cnance,  share,  or  interest,  or  any  paper,  certificate,  or  in- 
strument,  purporting  to  be  or  to  represent  a  ticket,  chance,  share^ 
or  interest,  in  or  dependent  upon  the  event  of  a  lottery,  to  be 
drawn  within  or  without  this  state,  is  guilty  of  a  misdemeanor. 

Any  person,  who  in  an^  way  furnishes  to  another  a  share  or  interest  in  a 
lottery,  to  be  drawn  within  or  without  the  state,  is  guilty  of  a  misdemeanor. 
Goodrich  v.  Houghton,  55  Hun,  529;  29  St.  Itep.,  907;  9  N.  Y.  Supp..  215; 
aflf'd,  134  N.  Y.,  115;  45  St.  Rep..  764. 

Porehase,  not  an  offense. — This  statute  does  not  make  the  purchase  of  a 
lottery  ticliet  a  criminal  act.  People  v.  Emerson,  6  N.  Y.  Or.,  161;  20  St. 
Rep.,  18.  The  prohibition  is  directed  against  the  £^llin^,  the  advertising  or 
offering  for  sale,  or  the  insuring  of  lottery  tickets,  etc.    la. 

Aecomplice  — The  purchaser  of  a  lottery  ticket  is  not  an  accomplice  of  the 
seller.  People  v.  Emerson,  6  N.  Y.  Cr.,  157;  20  St.  Rep.,  18;  5  N.  Y.  Supp., 
376. 

A  witness,  who  has  purchased  a  ticket  in  a  lottery  for  the  purpose  of  prov- 
ing  the  fact  of  its  sale  in  violation  of  Ihw,  is  not  an  accomplice.  People  v. 
Noelke,  29  Hun,  469;  1  N.  Y.  Cr.,  252;  afl'd  in  94  N.  Y..  187;  1  N.  Y.  Or., 
498. 

§  337.  Advertising  lotteries. — A  person  who,  by  writing 
or  printing,  or  by  circular  or  letter,  or  in  any  other  way,  adver- 
tises or  publishes  an  account  of  a  lottery,  whether  within  or  with- 
out the  state,  stating  how,  when  or  where  the  same  is  to  be,  or 
has  been,  drawn,  or  what  are  the  prizes  therein,  or  any  of  them, 
or  the  price  of  a  ticket,  or  any  share  or  interest  therein,  or  where 
or  how  it  may  be  obtained,  is  guilty  of  a  misdemeanor. 

See  section  334.  post. 

A  stockholder  of  a  newspaper  corporation  cannot  be  conyicted  for  the  pub- 
lication in  its  paper  of  an  afivertisement  of  illegal  lottery,  unless  it  Is  shown 
that  he  actually  and  personally  did  the  acts  which  constituted  the  offense,  or 
that  they  were  done  by  the  corporation  with  his  permission  or  by  his  diiectioQ. 
People  V.  England,  27  Hun,  140. 

Constitutional.— The  act  prohibiting  the  advertisement  of  lotteries  is  not 
unconstitutional.     Hart  v.  People.  26  Hun,  896. 

Another  state.— Publishing  in  this  state  an  account  of  a  lottery  to  be 
drawn  in  another  state  or  country  is  indictable  under  the  statute,  thoufldb  tlie 
lottery  is  lawful  in  the  place  where  it  is  drawn.  People  v,  Chariw,  8  Denio, 
212. 

A  contract  made  in  this  state  to  advertise  a  lottery  in  other  atates,  in  the  ab- 
sence of  proof  that  such  advertisement  is  in  violation  uf  the  laws  of  those  other 
sUtes,  will  not  be  held  illegal.     Ormes  v.  Dauchy,  82  N.  Y.,  448.    The  publi* 
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cttioB  OBUftde  of  the  state  k  not  wHhin  the  prohiUtioo  of  the  stalote  of  this 
lUte.   Id. 

SeeFsople  e.  Emenon.  6  N.  Y.  Cr.,  161;  SO  St.  Rep.,  18;  6  K.  Y.  Sapp.. 
179;  Goodrich  e.  Hooghlon.  184  N.  Y.,  116;  45  8t.  Rep.,  764. 


338.  Offering  property  for  disposal  dependent  upon 
tke  drawing  of  any  lottery. — A  person  who  offers  for  sale  or 
distribution,  in  any  way,  real  or  personal  property,  or  any  interest 
therein,  to  be  determined  by  lot  or  chance,  dependent  upon  the 
drawing  of  a  lottery  within  or  withoat  this  state,  or  who  sells, 
famishes,  or  procures,  or  causes  to  be  sold,  furnished  or  procured, 
in  any  manner,  a  chance  or  share,  or  any  interest  in  property 
offered  for  sale  or  distribution,  in  violation  of  this  chapter,  or  a 
ticket  or  other  evidence  of  such  a  chance,  share,  or  interest,  ia 
guilty  of  a  misdemeanor. 

See  People  e.  Emerson,  6  N.  Y.  Cr.,  161;  20  8t.  Rep..  18;  5  N.  Y.  8upp.» 
879;  Qoodrich  «.  Houghton,  134  N.  Y.,  115;  45  St.  Rep..  764. 

§  839.  Keeping  office,  etc.,  for  registry. — A  person  who 

opens,  sets  up,  or  keeps,  by  himself  or  another  person,  an  ofticeor 
other  place  for  roistering  the  numbers  of  tickets  in  a  lottery 
within  or  without  this  state,  or  for  making,  receiving  or  register- 
ing any  bets  or  stakes  for  the  drawing,  or  result  of  such  a  lottery, 
or  who  advertises  or  in  any  way  publishes  any  account  of  an 
opening,  setting  up  or  keeping  of  such  an  office  or  place,  is  guilty 
of  a  misdemeanor. 

In  People  t.  Jackson .  8  Benio,  101,  it  was  held  that  the  keeping  of  a  room 
or  place  lor  the  sale  of  tickets  in  lotteries  not  authorized  by  law,  was  not  in- 
dictible.    But  see  this  section. 

See  People  v.  Emerson,  6  N.  Y.  Cr.,  1«1;  20  St.  Rep.,  18;  6  N.  Y.  Supp., 
876;  Qoo^ich  «.  Houston,  184  K.  Y.,  115;  45  St.  Rep.,  746. 

§  SM.  Insuring  lottery  tickets^  etc. — A  person  who  in- 
sures, or  receives  any  consideration  for  insuring,  for  or  against 
the  drawing  of  a  ticket,  share,  or  interest  in  a  lottery,  or  of  a 
namber  of  such  a  ticket,  share  or  interest,  or  who  receives  any 
▼aloable  consideration  upon  an  agreement  to  pay  money,  or  de- 
liyer  property,  in  the  event  that  a  ticket,  shai-e,  or  interest,  or  a 
number  of  such  a  ticket,  share,  or  interest  in  a  lottery,  shall  prove 
fortanate  or  unfortunate,  or  shall  be  drawn  or  not  drawn  in  a  par- 
tieolar  way  or  in  a  particular  order,  or  who  promises  or  agrees,  or 
offere  to  pay  money,  or  to  deliver  property,  or  to  do  or  forbear  to 
do,  any  thing  for  the  benefit  of  any  person,  with  or  without  con- 
sideration, upon  any  accident  or  contingency  dependent  on  the 
drawing  thereoC,  or  of  any  number  or  ticket  therein,  is  guilty  of 
a  misdaDeanor. 

The  inaufaoce  of  a  lotterj  ticket,  though  the  insurer  acts  for  another  merely, 
it  faidictable  under  the  atatote^  Kemney's  case.  8  C.  H.  Rec,  58;  Baldwin's 
CMS.  id..  06. 

Bee  People  «.  Bmerson,  6  N.  Y.  Cr.,  161;  20  St  Rep..  18;  6  N.  Y.  Supp., 
Hi;  CkMdrich  «.  HonghtOD,  184  N.  Y.,  115;  45  St.  Rep.,  764. 
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§  331.  idrertising  offers  to  insure  lottery  tleketi^ 

A  person  who,  by  writing  or  printing,  or  by  circular  or  letto; 
or  in  any  other  way,  advertises  or  publishes  an  offer,  notice  cr 
proposition,  in  violation  of  the  last  section,  is  guilty  of  a  miadfr 
ineanor. 

See  People  v.  Emerson,  6  N.  Y.  Cr.,  161;  20  St.  Rep.,  18;  5  N.  T.  8i^. 
870;  Goodrich  v.  Houghton,  184  N.  Y.,  115;  45  St.  Rep.,  764 

§  333.  Property  offered  for  disposal  in  lotteries,  fo^ 

feited. — All  property  offered  for  sale,  or  distribution,  in  violir 

tion  of  the  provisions  of  this  chapter,  is  forfeited  to  the  people  oC 

this  state,  as  well  before  as  after  tlie  determination  of  the  coance 

on  which  the  same  was  dependent     And  it  is  the  duty  of  the 

respective  district  attorneys,  to  demand,  sue  for  and  recovw,  in 

behalf  of  the  people,  all  property  so  forfeited,  and  to  cause  tlie 

same  to  be  sold  when  recovered,  and  to  pay  the  proceeds  of  the 

sale  of  such  property,  and  any  moneys  that  may  oe  collected  in 

any  such  suit,  into  the  county  treasury,  for  the  benefit  of  the 

poor. 

Order  of  arrest  cannot  be  granted  in  an  action  to  recover  property,  forfeited 
because  used  for  lottery  purposes.    People  v.  Phillips,  80  Hun,  554. 

See  People  «.  Emerson,  6  N.  Y.  Cr.,  161;  20  St.  liep..  18;  5  N. Y.  Supp.,  87«. 
Goodrich  v,  Houghton,  134  N.  Y.,  115;  45  St.  Rep.,  746. 

§  333.  Letting  building  for  lottery  purposes. — A  person 

who  lets  or  permits  to  be  used  any  building  or  portion  of  a  build- 
ing, knowing  that  it  is  intended  to  be  used  for  any  of  the  purposes 
declared  punishable  by  this  chapter,  is  guilty  of  a  misdemeanor. 

A  lease  for  premises  to  be  useii  for  the  sale  of  lottery  tickets  is  void,  and  the 
rent  reserved  thereon  cannot  be  recovered.  Edelmuth  v.  McGarren,  4 
Daly.  467. 

See  People  v.  Emerson.  6  N.Y.  Cr.,  161;  20  St.  Rep.,  18;  5  N.Y.  8upp..87«. 

Goodrich  r.  Houghton,  184  N.  Y.,  115;  45  St.  Rep.,  764. 

§  334.  Lotteries  out  of  this  state. — Tlie  provisions  of  this 
chapter  are  applicable  to  lotteries  drawn  or  to  be  drawn  out  of 
this  state,  whether  authorized  or  not  by  the  laws  of  the  state 
where  they  are  drawn  or  to  be  drawn,  in  the  same  manner  as  to 
lotteries  drawn  or  to  be  drawn  within  this  state. 

See  notes  under  sections  826  and  327.  aiiie. 

See  People  v.  Emerson,  6  N.Y.  Cr.,  161;  20  St.  Rep.,  18;  6  N.Y.  Bupp.,878. 

Goodrich  t.  Houghton,  55  Hun,  529;  29  St.  Rep.,  907;  dN.  Y.  8upp.,  215; 

aff'd,  134  N.  Y.,  115;  45  St.  Rep.,  764. 

§  335.  Adyertisements  by  persons  out  of  the  state. — ^The 

provisions  of  sections  327  and  331  are  applicable,  whenever  the 
advertisement  was  published,  or  the  letter  or  circular  sent  or  de- 
livered through  or  in  this  state,  though  the  person  causing  or  pro- 
curing the  same  to  be  jniblished,  sent  or  delivered,  was  out  of  the 
state  at  the  time  of  so  doing. 

See  People  r.  Emerson,  6  N.Y.  Cr.,  161;  20  St.  Rep.,  18;  6  N.Y.  Supp.,  876. 
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§  SS5a.  Offer  of  gifts,  ete.,  as  indnc^sient  for  sale  ^f 
mrticles  of  food,  prohibited. — No  person  shall  sell,  excha/icrei 
or  dispose  of  any  article  of  food  or  offer  or  attempt  to  do  so  upon 
any  representation,  advertisement,  notice  or  inducement  tliat  any 
thing  other  than  what  is  specifically  stated  to  be  the  subject  of  tr.vi 
sale  or  exchange,  is  or  is  to  be  delivered  or  received  or  in  any  way 
connected  with  or  a  part  of  the  transaction  as  a  gift,  prize,  pre* 
mium  or  reward  to  the  purchaser. 

Any  person  violating  any  of  the  provisions  of  the  foregoing 
section  shall  be  deemeaguilty  of  a  misdemeanor  and,  in  addition 
thereto,  shall  be  liable  to  a  penalty  of  twenty-five  dollars,  to  be 
recovered  with  costs  by  any  person  suing  therefor  in  his  own 
nama 

This  section  was  added  by  chapter  691.  (  f  1887. 

This  section  made  it  a  misdemeanor  to  sell  an  article  of  food  with  an  under- 
standing or  promise  that  something  else  is  to  be  given  to  the  purchaser  by  way 
of  reward.  People  c.  Gillson,  109  N.  Y.,  389;  10  St.  Rep.,  186;  Peoples. 
Rosenberg,  67  Hun,  53;  51  St.  Rep.,  189.  It  was  held  to  be  unconstitutional 
and  void.    Id. 


CHAPTER  IX. 

Gaming. 

Section  886.  Keeping  gambling  apparatus  in  certain  places. 

837.  Punishment. 

388.  Gambling  apparatus  declared  a  nuisance. 

339.  Winning  at  play  by  fraudulent  means. 

340.  Exacting  payment  of  money  won  at  play. 

841.  Winning  or  losing  upward  of  twenty-live  dollars. 
342.  Witness  privilege. 

843.  Keeping  place   for  gambling  or  making  wagers  depending  on 

chance  or  lot,   or  on  future  price  of  stocks,  etc.,  a  misde- 
meanor. 

844.  Common  gambler,  etc. 

845.  Seizure  of  gambling  implements  authorized. 

846.  Such  implements  to  be  destroyed  or  delivered  to  district  attorney. 

847.  Such  implements  to  be  destroyed  upon  conviction. 
348.  Persuading  another  person  to  visit  gambling  places. 

849.  Certain  officers  directed  to  prosecute  offenses  under  this  chapter. 

850.  Duty  of  masters  to  buppress  gambling  on  board  their  vessels. 

851.  Bets,  etc.,  on  horse  races,  etc. 

852.  Racing  of  animals  for  stake. 
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The metnlog of  ttie word'* gaming,* MdeOned In tlib  ^q^.imeoDiU 
ered  In  People  «.  Todd,  61  Hun,  446;  81  St  Bep.,  400;  4N.  T.  Sopp.,  M; 
N.  Y.  Cr.,  W). 

Sectioos  880-^43,  indoslTe,  separatelj  and  eoUectitelj,  lelale  to  games,  i 
namne,  gamea  of  chance,  wholly  f  ortoitons  and  not  oonneded  In  any  oUn« 
way  than  with  the  factors  of  the  game  itMlf,  and  Illegal,  jMrei^  wiihont  ief« 
ence  to  the  intention.    Id. 

It  does  not  follow  that  a  wager,  thoogh  void  and  non«if oioealile  aa  a  eo 
tract,  oonstitates  a  crime  onder  this  chapter,  or  becomes  a  criminal  oflBense  aa 
punishable  as  sudi,  under  its  provisions.    Id. 

§  336.  Keeping  gambling  apparatus  in  certain  plaees.- 

It  is  unlawful  to  keep  or  use  any  table,  cards,  dioe  or  any  oth 
article  or  apparatus  whaterer,  commonly  used  or  intended  to  1 
used  in  playing  any  game  of  cards  or  faro^  or  other  game  < 
chance,  upon  which  money  is  usually  wagered,  at  any  of  the  €c 
lowing  places : 

1.  Within  a  building,  or  the  appurtenances  or  grounds  ooi 
nected  with  any  building,  in  which  a  court  of  justice  usuall. 
holds  its  sessions ;  or  a  building,  any  part  of  which  is  usuallj 
occupied  by  a  religious  corporation,  or  an  incorporated  benevo 
lent,  charitable,  scientific  or  missionary  society,  or  an  incorporatec 
academy,  high  school,  oollege  or  other  institution  of  learning,  i 
library  company,  or  building  and  mutual  loan  company ; 

2.  Within  any  building,  or  the  appurtenances  or  grounds  eon 
nected  with  any  building,  while  votes  are  received  or  canvassec 
therein  at  any  election  for  an  officer  of  this  state,  or  of  the  Unitei 
States;  or  while  any  public  meeting  is  held  therein; 

8.  Within  the  distance  of  one  mile  from  the  grounds  upoi 
which  any  training,  review,  drill  or  exercise  of  a  military  organ) 
cation,  created  or  permitted  by  the  laws  of  this  state,  is  proceeding 
or  upon  which  any  public  fair,  exhibition,  exercise  or  meeting  i 
held  in  the  open  air ;  or 

4  Within  any  vessel  lying  in,  or  navigating,  any  of  the  water 
of  this  state ;  or  owned  or  navigated  by,  or  for  account  o^  anj 
corporation  created  by  the  laws  of  this  stata 
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8m  Bom  midflr  noUon  MIL  jMut 

Cri— ■— IStomltog  ia  f oftrfdden,  and  k  a  crime  wfthfai  Um  mening  of  thii 
tmaa  deflned  by  mdkm  8»  amU.    fildiihart  t.  IteeU,  8  8t  Bep.,  888. 

Ba-oaafltaieiil— This  Oode,  in  leference  to  gaming,  ia  aabatantiallj  a  ro» 
aactmeBt  of  the  proTiaiona  of  the  Reriaed  Btatatea  upon  thia  aubject  People 
aTbdd,  51  Hon,  400;  81  St  Rep.',  400;  6  N.  T.  Or.,  880;  4  N.  Y.  fiKxpp..  88. 

The  proviaiona  of  aection  8  of  8  R  8.  (7th  ed.),  1988,  are  not  inoonalateni 
irhh  thia  aection  and  aaotlon  840,  jMff.  Bockwood  e.  Oakfleld,  8  St  Bep.,  885. 

What  Is.— FUying  gamea  for  beer  and  cigsra,  ia  gambling.  Hitchina  e. 
Praple,  88  N.  T.,  466.  So  ia  playing  pool  and  bagatelle  npoo  tenna  that  the 
kier  ahoold  pay  for  the  uae  of  the  gaming  apparatoa,  or  lor  drlaka.  People 
•.CoUer,  88  Hun,  455;  1  K.  Y.  Cr.,  17a 

Playing  the  mb  to  determine  which  party  shall  pay  for  the  nae  of  the  tables 
VMhdd,  in  People  e.  Sergeant*  8  Oow.,  189,  not  to  be  gaming. 

DealiDg  in  optiona  ia  notjMT  m  gaming  or  betting.  Btocy  e.  Solomon,  71 N. 
T.,43a 

S  SS7.  Ponislimeiit    A  person  who  knowingly  yiolates  iho 
last  section  is  gniltj  of  a  misdemeanor. 
Bee  People  e.  Todd,  51  Hnn»  448;  81  St  Rep.,  401;  4  N.  Y.  Si^yp.,  85. 

{  SS7a.  Keying  nlot  maehines.— Any  person  who  has  in 
Ilia  poasesBioni  or  nnder  his  control,  or  who  permits  to  be  placed, 
"**intainfHl  or  kept  in  any  room,  space,  iodosare  or  bnilding, 
owned,  leased  or  ooonpied  by  him,  or  nnder  his  management  or 
^xmtiol,  any  machine,  apparatus  or  device,  into  which  may  be,  or 
might  have  been,  inserted  any  piece  of  money  or  other  object,  and 
tiom  which,  as  a  result  of  such  insertion,  or  as  a  result  of  such 
ittertion  and  the  application  of  physical  or  mechanical  force,  may 
iiBoe,  or  might  have  issued,  any  piece  or  pieces  of  money,  or  any 
dieck  or  memoranda  calling  for  any  money,  and  which  machine, 
apparatus  or  device  is  commonly  known  as  a  slot  machine,  is 
guilt7  ^  *  misdemeanor. 

Added  by  chap.  555  of  1899.    In  effect  May  25, 1899. 

(  SSTln  Seisures  of  slot  maehines  and  arrests  thereon,— 
b  ahall  be  the  duty  of  every  officer  authorized  to  make  arrests  to 
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seize  every  machine,  apparatus  or  device  answering  to  the  descrip- 
tion contained  in  the  last  section  and  to  arrest  the  person  actually 
or  apparently  in  possession  or  control  thereof  or  dt  the  premises 
in  which  the  same  may  be  foand,  if  any  sach  person  be  present  at 
tbe  time  of  the  seizure,  and  to  bring  the  machine,  apparatus  or 
device,  and  the  prisoner,  if  there  be  one,  before  a  committing 
magistrate. 
Added  by  chap.  665  of  18d9.    In  effect  May  25, 1809. 

§  337e.  Slot  machines  to  be  destroyed  by  magistrates 

in  certain  cases.~The  magistrate  before  whom  any  machine^ 

apparatus  or  device  is  brought  pursuant  to  the  last  section  must 

if  there  be  a  prisoner,  and  if  he  shall  hold  such  prisoner,  cause  the^ 

machine,  apparatus  or  device  to  be  delivered  to  the  district  attor* 

ney  of  the  county  to  be  used  as  evidence  on  the  trial  of  the  ssid 

prisoner.     If  there  be  no  prisoner  or  if  the  magistrate  does  not 

hold  the  prisoner,  he  must  cause  the  immediate  destruction  of  thtt^ 

machine,  apparatus  or  devica 
Added  by  cbap.  655  of  1890.    la  effect  May  25.  1899. 

§  337d«  Slot  machines  to  be  destroyed  by  the  tria^ 
court  in  certain  cases. — It  shall  be  tbe  duty  of  the  district  at- 
torney of  the  county  to  see  that  every  person  held  in  pursuance  of 

tbe  last  section  shall  be  brought  to  trial  within  thirty  days  from- 
the  date  of  his  final  examination  before  the  magistrate ;  and  the 

machine,  apparatus  or  device  shall  be  produced  in  court  on  the 

trial.     It  shall  be  the  duty  of  the  trial  court,  after  the  disposition 

of  the  case,  and  whether  the  defendant  be  convicted,  acquitted  or 

fails  to  appear  for  trial,  to  cause  the  immediate  destruction  ol  the 

machine,  apparatus  or  devica 
Added  by  chap.  655  ot  1899.    In  effect  May  25.  1899. 

§  338.  Gambling  apparatus  declared  a  nnisanee. — Aa 

article  or  apparatus  maintained  or  kept  in  violation  of  section 

three  hundred  and  thirty-six,  is  a  public  nuisance. 
See  People  «.  Todd.  51  Hun,  448;  21  St  Rep.,  401;  4  N.  T.  Supp.,  M. 
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§  SS9.  Winning  at  play  by  fk'andnlient  means.— A  peiscm 

¥ho,  by  any  fraud,  or  false  pretense  whatsoever,  while  playing  a» 
tny  game,  or  while  having  a  share  in  any  wager  played  for,  oi 
while  betting  on  the  sides  or  hands  of  such  as  play,  wins  or  ac- 
qaire3  to  himself,  or  to  any  other,  a  sum  of  money  or  other  valu* 
able  thing,  is  guilty  of  a  misdemeanor. 

See  section  5?  of  Code  of  Criminal  Procedure. 

6ee  People  «.  Todd,  61  Hun,  449;  21  St.  Rep.,  401;  4  N.  Y.  Supp.,  26. 

§340.  Exacting  payment  of  money  won  at  play. — A 

person  who  exacts  or  receives  from  another,  directly  or  indirectly^ 
any  money  or  other  valuable  thing,  by  reason  of  the  same  having 
been  won  by  playing  at  cards,  faro  or  any  other  game  of  chance,, 
or  any  bet  or  wager  whatever  upon  the  hands  or  sides  of  players,, 
forfeits  five  times  the  value  of  the  money  or  thing  so  exact€Ki  or 
received,  to  be  recovered  in  a  civil  action,  by  the  persons  charged 
with  the  support  of  the  poor  in  the  place  where  the  offense  was 
committed,  for  the  benefit  of  the  poor. 

The  provisions  of  this  section  and  section  886,  ante,  are  not  inconsistent  witl> 
aecUon  9  of  3  R.  S.  (7th  Ed.).  1962.     Rockwood  v.  Oakfield.  2  St  Rep.,  885. 

Nor  is  add  section  of  the  Revised  Statutes  repealed  by  sections  725  and  726». 
pott.   Id 

Sec  Gilpin  v,  Daly,  59  Hun.  418;  86  St.  Rep.,  669;  18  N.Y.  Supp.,  898;  Peo. 
ple».  Todd,  61  Hun,  449;  21  St.  Rep.,  401;  4  N.  Y.  Supp.,  26. 

§341.  Winning  or  losing  npward  of  twenty-flye  dollars.. 

—A  person  who  wins  or  loses  at  play  or  by  betting,  at  anjr  timc^ 
the  sum  or  value  of  twenty-five  dollars  or  upwards,  within  the 
space  of  twenty-four  hours,  is  punishable  by  a  fine  not  less  than 
fi^e  times  the  value  or  sum  so  lost,  or  won,  to  be  recovered  in  ft 
cml  action,  by  the  persons  charged  with  the  support  of  the  poui: 
in  the  place  where  the  offense  was  committed,  for  the  benefit  of 
the  poor.  x 

Bee  section  57  of  Code  of  Criminal  Procedure. 

As  to  the  sufficiency  of  a  complaint  in  such  an  action,  see  Arrieta  «.  Morria- 
■ey.  1  Ahh.  N.  8..  439;  Langworthy  v.  Broomley,  29  How.,  92. 
.  See  People  v.  Todd,  51  Hun,  449;  21 8i.  Rep.,  401;  4  N.  Y.  Supp.,  26;  Stein- 
W«.  FarreU,  8  St.  Rep.,  292. 

S  342.  Witnesses*  priTilese. — No  person  shall  be  excused  from  at- 
tending and  testifying  or  producing  any  books,  papers  or  other  documents 
before  any  court  or  magistrate,  upon  any  investigation,  proceeding  or  triaU 
'or  a  violation  of  any  of  the  provisions  of  this  chapter,  upon  the  ground 
^\  ioT  the  reason  that  the  testimony  or  evidence,  documentary  or  other 
"^ise,  required  of  him  may  tend  to  convict  him  of  a  crime  or  to  subject  him 
^  a  penalty  or  forfeiture;  but  no  person  shall  be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction,  matter 
or  thing  concerning  which  he  may  so  testify  or  produce  evidence  docu- 
mentary or  otherwise,  and  no  testimony  so  given  or  produced  shall  be  re- 
wived  against  him  upon  any  criminal  investigation  or  proceeding. 

Amended  chap.  649,  Laws  1904.    Took  effect  May  9,  1904. 
See  Steinhart  v,  Farrell,  3  St.  Rep.  292. 

Effect. — ^Thia  aection  does  not,  in  any  effect,  abridge  the  efficiency  of  what 
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2mm1  ppBTiouilT  been  enacted  upon  thii  lobjeet    Gflpfai  t.  Dihr,  69  Bon,  418; 
86  St  Bep.,  6tt8;  18  N.  Y.  Supp.,  892. 

The  intention  was  to  combine  in  one  general  teetion  all  tbat  had  preTloualj 
•existed  in  sections  18  and  19  of  1  R.  8.,  068.    Id. 

This  section,  by  its  general  language,  was  made  to  inckide  all  the  paiticf 
pants  in,  and  parties  to,  gaming  transactions.    Id. 

It  includes  all  possible  investigations  and  proceedings.    Id. 

In  what  cases.—Thc  investigation  or  proceeding  znentloned  fn  the  last 
•clause  of  this  section  can  only  be  such  as  may  he  telen  for  the  tscamiiuUkm, 
indictment  or  punishment  of  crime.    Id. 

An  action  to  recover  moneys  wrongfully  taken  and  lost  bv  the  treaaiirer  of  a 
<x>rporation  at  a  gambling  house  cowiucted  by  the  defendant^  coaitflatea  an 
investigation  or  proceeding  within  the  meaning  of  this  section.     Id. 

In  such  action,  the  defendant  may  be  examined  before  the  trial.    Id. 

He  is  not  excused,  on  the  ground  that  his  answers  wfll  crimiaatA  hSm^  from 
■answering  the  questions  put  to  him  upon  snch  examinatkm.    Id« 

The  testimony  obtainea  cannot  be  used  to  bring  about  his  oon?icUoii  of  m 
•criminal  offense.    Id. 

iSee  People  t.  Todd,  51  Hun,  449;  91  8t.  Rep.,  401;  4  N.  Y.  Biipp.,  M. 

§  343.  Keeping  CNtming  and  Vetting  EstablishmentB.— 

Any  corporation  or  association,  or  the  officers  thereof,  or  any  co* 
(>artnership  or  individual,  who  keeps  a  room,  shed,  tent^  lene- 
ment,  booth,  building,  float  or  vessel,  or  any  part  thereof,  to  be 
used  for  gambling  or  for  any  purpose  or  in  any  manner  forbidden 
by  this  chapter,  or  for  making  any  wagers  or  bets  made  to  depend 
upon  any  lot  chance,  casualty,  unknown  or  contingent  event  or 
cn  the  future  price  of  stocks,  bonds,  securities,  commodities  or 
{xoperty  of  any  description  whatever,  or  for  making  any  contract 
or  oootracts  for  or  on  account  of  any  money,  property  or  thing  in 
:sction,  so  bet  or  wagered,  or  being  the  owner  or  agent^  knowingly 
lets  or  permits  the  same  to  be  so  used,  is  guilty  of  a  misdemeanor. 
This  section  shall  not  be  extended  so  as  to  prohibit  or  in  any 
manner  affect  any  insurance  made  in  good  faith,  for  the  aecnritj 
or  indemnity  of  the  party  insured  and  which  is  not  otherwiae^ 
prohibited  by  1  aw  nor  to  any  contract  on  bottomry  or  rei^nd* 
entia.     [Am*d  by  chap.  571  of  1895;  took  effect  May  9,  1895.] 

This  amendment  omitted  last  sentence  of  former  seotlon. 
Am'd  by  chap.  428  of  1889. 

This  amendment  substituted  the  present,  for  the  former,  sectkm  upon  tlia 
same  subject. 

Extent.— The  language  employed  in  this  section  consists  of  wofds  of  gm> 
eral  import,  and  is  designed  to  cover  all  the  prohibited  games  enumerated  in 
the  preceding  sections.  People  e.  Todd,  51  Hun,  450;  81  St  Bep.  401;  4 
N.  Y.  Supp.  25. 

The  word  "  gambling  "  occurs  In  this  section  for  the  first  time,  and  Is  nn- 
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doabtedUy  intended  to  reUUe  to  tbe  games  prohibited  in  tlie  preceding  sections 
nod  to  embrace  them  only.    Id. 

Keeping  a  room  where  wagers  are  made  as  to  the  flactoations  in  the  price  oi 
stocks  bought  and  sold  in  the  New  York  Stock  Exchange,  as  indicated  by  a 
«Ux:k  quotation  ticker,  does  not  yiolate  this  section.     Id. 

Wbm  the  oalv  evidence  to  connect  defendant  with  the  gambling  rooms  in 
the  rear  of  a  building  was  that  he  occasionally  waited  on  customers  in  the 
•cigar  atom  in  front  bdonging  to  his  son,  and  which  cumitwd  with  the  rear 
rooms  by  a  door,  and  that  he  said  that  business  was  food,  and  that  a  sign  on 
the  sidewalk  bore  his  name,  it  was  held  that  such  eTidenoe  was  unsufficient  to 
warrant  a  oonTiction  of  keeping  a  gambliog  house.  People  v,  Mitchell,  49 
8t.  Rep  .  538;  21  N.  T.  Supp.,  166. 

See  Gilpin  «.  Daly,  50  Hun.  418;  86  St.  Rep.,  660;  18  N.  T.  Supp.,  808; 
People  t.  Emerson.  68  Hun,  480,  440;  7  N.  Y.  Cr..  105;  25  St.  Rep.,  468;  6  N. 
Y.  Supp.,  276. 

§  S44«  Commoii  gambling^  ete. — A  person  who  is  the 
owner,  agent  or  superintendent  of  a  place,  or  of  any  device  or 
■apparatus^  for  gambling ;  or  who  hires  or  allows  to  be  nsed  a 
loonii  table,  establishment  or  apparatus  for  such  a  purpose,  or 
who  engages  as  dealer,  game  keeper  or  placer,  in  any  gam  oling  or 
banking  game,  where  money  or  property  is  dependent  upon  the 
result;  or  who  sells,  or  offers  to  sell,  what  are  commonly  called 
lottery  pcdicies,  or  any  writing,  paper  or  document  in  the  nature 
of  a  Det,  wa^r  or  insurance  upon  the  drawing  or  drawn  numbers 
of  any  public  or  private  lottery ;  or  who  indorses  or  uses  a  book, 
or  otner  document,  for  the  purpose  of  enabling  others  to  sell,  or 
offer  to  sell,  lottery  policies  or  other  such  writings,  papers  or  doc- 
uments, 18  a  common  gambler,  and  punishable  by  imprisonment 
for  not  more  than  two  years,  or  by  a  fine  not  exceeding  one  thou* 
Band  dollars,  or  both. 

The  case  of  People  «.  Dunn,  27  Hun,  272»  was  reversed  in  90  N.  T.,  104. 

l>efliiltiOH. — ^Tnls  section  contains  no  definition  of  the  term  "  lottery  poli- 
^cies."  Pepple  «.  EmeiBon,  6  N.  T.  Cr.,  161;  20  St  Rep.,  18;  6  N.  Y.  Supp., 
ir76;  Sid.,  875. 

Where  tbo  i>apen  tbemsdTes  are  not  before  the  court,  It  is  competent  to 
«how,  by  one  nmUiar  therewith,  what  a  lottery  policy  is.    Id. 

The  dasi  of  offenses  defined  in  this  section  are  entirely  distinct  from  those 
^>ecified  in  sections  828,  824  et  tea,  ante.  People  «.  Dewey,  83  St.  Rep.,  428; 
11  N.  T.  Supp.,  608. 

Form. — For  a  sufilcient  indictment  for  selling  lottery  policies,  see  Pickett 
«.  People,  8  Hun,  88;  afTd,  67  N.  T..  609,  without  opinion. 

What  eoBStiUltes. — A  person,  who  keeps  a  place  for  gambling,  or  allows  a 
loom  to  be  used  for  nmbluig,  is  guilty  of  an  offense  under  this  section.  Peo- 
ple «.  Emerson,  68  Hun,  4^;  7  I^.  Y.  Cr.,  105;  26  St.  Rep.,  468;  6  N.  Y. 
mpp.,  276. 

CommOH  iTMilbler.— The  words  "  common  gambler,"  as  used  in  former 
atatutes,  were  a  general  nomenclature,  under  which  to  class  and  designate  per- 
•ODS  guilty  of  Tarious  specific  offenses,  and  did  not  bear  upon  the  punishment 
to  which  the  offenders  mi^t  have  been  subjected,  or  degree  of  crime  to  which 
tte  offenses  beloiigcd.    People  «.  Borges,  6  Abb.  132. 

§  S44a.    Keeping  of  place  for  game  of  policy. — ^A  per- 

aon  who  keeps,  occupies  or  uses,  or  permits  to  be  kept,  occupied 
or  used,  a  place,  building,  room,  table,  establishment  or  appar- 
atus for  policy  playing  or  for  the  sale  of  what  are  commonly 


157a  Penal  Code. 

called  lottery  policies,  or  who  delivers  or  receives  money  or 
other  valuable  consideration  in  playing  policy,  or  in  aiding  in 
the  playing  thereof,  or  for  what  is  commonly  called  a  lottery 
policy,  or  for  any  writing,  paper  or  document  in  the  nature  of 
a  bet,  wager  fl^  insurance  upon  the  drawing  or  drawn  numbers 
of  any  public  or  private  lottery ;  or  who  shall  have  in  his  posses- 
sion, knowingly,  any  writing,  paper  or  document,  representing 
or  being  a  record  of  any  chance,  share  or  interest  in  numbers 
sold,  dra\\Ti  or  to  be  drawn,  or  in  what  is  commonly  called  pol- 
icy, or  in  the  nature  of  a  bet,  wager  or  insurance,  upon  the 
drawing  or  dra\vn  niunbers  of  any  public  or  private  lottery;  or 
any  paper,  print,  writing,  numbers,  device,  policy  slip,  or  arti- 
cle of  any  kind  such  as  is  commonly  used  in  carrying  on,  pro- 
moting or  playing  the  game  commonly  called  policy ;  or  who  is 
the  o\\Tier,  agent,  superintendent,  janitor,  or  caretaker  of  any 
place,  building  or  room  where  policy  playing  or  the  sale  of  what 
are  commonly  called  lottery  policies  is  carried  on  with  his 
knowledge  or  after  notification  that  the  premises  are  so  used, 
permits  such  use  to  be  continued,  or  who  aids,  assists,  or  abets 
in  any  manner,  in  any  of  the  offenses,  acts  or  matters  herein 
named,  is  a  conmion  gambler,  and  punishable  by  imprisonment 
for  not  more  than  two  years,  and  in  the  discretion  of  the  court, 

by  a  fine  not  exeeding  two  thousand  dollars,  or  both. 
[Inserted  by  L.  1901,  ch.  190,  taking  effect  September  1,  1901.] 

§  344b.  Possession  of  policy  slips. — The  possession,  by 
any  person  other  than  a  public  officer,  of  any  writing,  paper, 
or  document  representing  or  being  a  record  of  any  chance,  share 
or  interest  in  numbers  sold,  drawn  or  to  be  drawn,  in  what  is 
commonly  called  policy,  or  in  the  nature  of  a  bet,  wager  or  in- 
surance upon  the  drawing  or  dra\vn  numbers  of  any  public  or 
private  lottery,  or  any  paper,  print,  writing,  numbers  or  device, 
policy  slip,  or  article  of  any  kind,  such  as  is  commonly  used  in 
carrying  on,  promoting  or  playing  the  game  commonly  called 
policy,  is  presumptive  evidence  of  possession  thereof  knowingly 
and  in  violation  of  the  provisions  of  section  three  hundred  and 
fortv-four-a. 

[Inserted  by  L.  1901,  ch.  190,  taking  effect  September  1,  1901.] 
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§  iHc.    £emoval  of  tenants  using  premises  for  game  of 

poliejr, — Any  person  having  information  of  any  place,  building 
or  room  where  policy  playing  or  the  sale  of  what  are  commonly 
called  lottery  policies  is  carried  on,  may  serve  personally  upon 
the  owner,  landlord,  agent,  superintendent,  janitor  or  caretaker 
of  the  premises,  so  used  or  occupied,  a  written  notice,  requiring 
the  owner,  landlord,  agent,  superintendent,  janitor  or  caretaker, 
to  make  an  application  for  the  removal  of  the  person  so  using  or 
occupying  the  same.  If  the  owner,  landlord,  agent,  superin- 
tendent, janitor  or  caretaker,  does  not  make  such  an  application 
within  five  days  thereafter,  or,  having  made  it,  does  not  in  good 
faith  diligently  prosecute  it,  the  person  giving  the  notice  may 
make  such  an  application,  stating  in  his  petition  the  facts  so 
entitling  him  to  make  it.  Such  an  application  has  the  same 
effect,  as  if  the  applicant  was  the  landlord  or  lessor  of  tlie  prem- 
ises. The  omission,  or  neglect  of  the  owner,  landlord,  agent, 
superintendent,  janitor  or  caretaker,  to  make  such  an  applica- 
tion, or,  having  made  it,  the  omission  or  neglect  to  in  good  faith 
diligently  prosecute  it,  shall  be  presumptive  evidence  against 
the  person  on  whom  such  notice  shall  be  served  o^  a  violation 
of  the  provisions  of  section  three  hundred  and  forty-four-a. 
And  in  case  the  person  giving  said  notice  shall  make  an  appli- 
cation as  hereinbefore  provided,  and  a  final  order  shall  be  made 
*s  specified  in  section  twenty-two  hundred  and  forty-nine  of  the 
code  of  civil  procedure,  such  order  shall  be  evidence  of  a  viola- 
tion of  the  provisions  of  section  three  hundred  and  forty-four-a 
^y  the  occupant  of  said  premises  and  by  the  person  on  whom  the 
notice  herein  provided  for  shall  have  been  served.  For  the  pur- 
pose of  such  applications,  summary  proceedings  to  recover  pos- 
session of  the  premises  so  used  or  occupied  may  be  maintained 
under  the  provisions  of  chapter  seventeen,  title  two,  of  the  code 

of  civil  procedure. 
[Inserted  by  L.  1901,  ch.  190,  taking  effect  September  1,  1901] 

§  345.    Seizure  of  gambling  implements  authorized. — 

A  person,  who  is  required  or  authorized  to  arrest  any  person  for 
a  violation  of  the  provisions  of  this  chapter,  is  also  authorized 
and  required  to  seize  any  table,  cards,  dice  or  other  apparatus 
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or  article,  suitable  for  gambling  purposes,  found  in  the  pcsdea 
sion  or  under  the  control  of  the  person  so  arrested,  and  to  de 
liver  the  same  to  the  magistrate  before  whom  the  person  arrested 
is  required  to  be  taken. 

Seimr*.— In  Willis  «.  Warren,  17  How.,  100;  1  HQtoii,  500,  it  was  lieU 

that,  where  an  arrest  for  gambling  is  made  by  a  justice  of  the  peace  and  hii 
attendants,  the  gambling  implements  may  be  rightfully  seized  and  legally  r» 
tained  in  the  custody  of  the  law  until  after  trial  and  conyiction. 

The  seizure  is  for  the  two-fold  object  of  using  them  as  CYidence  of  the  charge 
and  of  destroying  them  if  conviction  follows.    Id. 

Unconstitational. — A  statute,  which  authorized  the  police  to  seize  gam- 
bling tables  and  devices,  and  made  it  the  duty  of  the  president  of  the  police  tc 
cause  them  to  be  publicly  destroyed,  without  providing  for  notice  to  the  ownei 
or  any  semblance  of  judicial  investigation,  was  held,  m  Lowry  v.  Rainwater, 
21  Abb.  L.  J.,  72,  to  be  unconstitutional. 

See  People  v,  Todd,  51  Hun,  450;  4  N.  Y.  Supp.,  27;  21  St  Rep.,  402;  6N. 
Y.  Cr.,  222. 

§  346l  Such  implements  to  be  destroyed  or  deliyered  to 
district  attorney — The  magistrate,  to  whom  any  thing  suitable 
for  gambling  purposes  is  delivered  pursuant  to  the  last  section, 
must,  upon  the  examination  of  the  defendant,  or  if  such  exami- 
nation is  delayed  or  prevented,  without  awaiting  such  examina- 
tion, determine  the  character  of  the  thing  so  delivered  to  him,  and 
whether  it  was  actually  employed  by  the  defendant  in  violation  ol 
the  provisions  of  this  chapter ;  and  if  he  finds  that  it  is  of  a  char- 
acter suitable  for  gambling  purposes,  and  that  it  has  been  used 
by  the  defendant  in  violation  of  this  chapter,  he  must  cause  it  to 
be  destroyed,  or  to  be  delivered  to  the  district  attorney  of  the 
county  in  which  the  defendant  is  liable  to  indictment  or  trial,  as 
the  interests  of  justice  may,  in  his  opinion,  require. 

See  People  v.  Todd,  5  Hun,  450;  21  St.  Rep..  402;  4  N.  Y.  Supp.,  27;  6  N. 
Y.  Cr.,  222. 

§347.  Such  implements  to  be  destroyed  upon  couTie- 
tion. — Upon  the  conviction  of  the  defendant,  the  district  attorney 
must  cause  to  be  destroyed  everything  suitable  for  gambling  pur- 
poses, in  respect  whereof  the  defendant  stands  convicted,  and 
which  remains  in  the  possession  or  under  the  control  of  the  dis- 
trict attorney. 

Under  the  act  of  1857,  it  was  held  that  such  implements  could  not  be  de- 
stroyed before,  but  only  after,  conviction.  Willis  c.  Warren,  17  How.,  100; 
1  Hilton.  590. 

See  People  v,  Todd,  51  Hun,  450;  21  St  Rep.,  402;  4  K.  Y.  Supp.,  27;  <l 
N.  Y.  Cr.,  222. 

§  348.  Persuading  anotlier  person  to  yislt  gambling 
places — A  person  who  persuades  another  to  visit  any  building  oi 
part  of  a  building,  or  any  vessel  orfloat,  occupied  or  used  tor  tb€ 
purpose  of  gambling,  in  consequence  whereof  such  other  person 

Simbles  therein,  is  guilty  of  a  misdemeanor ;  and  iu  addition  to 
e  punishment  prescribied  therefor,  is  liable  to  such  other  peisoQ 
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in  an  amoant  eqaol  to  any  mooey  or  property  there  lost  bj  him' 
at  plaj,  to  be  recovered  in  a  civil  action. 

See  People  v.  Todd,  51  Hun.  4B0;  21  Bt.  Rep.,  402:  i  N.  T.  Supp.,  27;  » 
IS.  y.  Cr.,  222w 

§S49.  Certain  officers  directed  to  prosecute  offenses* 
wiiw  this  chapter. — ^It  is  the  duty  of  all  sheriffs^  constables^ 
police  officers,  and  proseoating  or  district  attorneys  to  inform, 
ajgainst,  and  prosecutCi  all  persons  whom  they  have  reason  to  be- 
lieve offenders  against  the  provisions  of  this  chapter ;  and  any 
omission  so  to  do  is  panishaDle  by  a  fine  not  exceeding  five  hun- 
dred doUara 

See  People  cl  Todd,  61  Hun,  450;  21  St.  Rep.,  402;  4  N.  Y.  Supp.,  27;  6  N» 
Y.  Cr.,  223. 


„  SM.  Duty  of  masters  to  suppress  gambling  on  board 
their  vessels* — If  the  commander,  owner  or  hirer  of  any  vessel 
or  float,  knowingly  permits  any  gambling  for  money  or  property 
on  board  such  vessel  or  float,  or  if  he  does  not,  upon  his  knowl- 
edge of  the  fact,  immediately  prevent  the  same,  he  is  punishable 
by  a  fine  not  exceeding  five  hundred  dollars;  and  in  addition 
tnereto  is  liable  to  any  party  losing  money  or  property  by  meana 
of  gambling  in  violation  of  this  section,  in  a  sum  equal  to  tho 
money  or  property,  to  be  recovered  in  a  civil  action. 

See  People  «.  Todd,  51  Hun,  450;  21  St.  Rep.,  402;  4  N.  Y.  Supp.,  27;  6  N. 
Y.  Cr.,  m. 

§Sol.  Paol-selliiijir*  book-making  bets  and  wagers,  et  cetera.— An/ 

psraoQ  is\ko  engages  in  pool-aelling,  or  book-making  at  any  time  or  place;  or 

^J  person  who  keeps  or  occupies  any  room,  sbed,  tenement,  tent,  booth,  or 

^dioe,  float  or  vessel,  or  any  part  thereof,  or  wlio  occupies  any  place,  or 

(^  of  any  kind,  upon  any  public  or  private  grounds,  within  this  state,  with 

iK)oka,  papers,  apparatus  or  paraphernalia,  for  the  purpose  of  recording  or 

'^Kteriog  bets  or  wagers,  or  of  selling  pools,  and  any  person  who  record^  or 

i^i^uters  beU  or  wagers,  or  sells  pools  upon  the  result  of  any  trial  or  contest  of 

vul.  speed  or  power  of  endurance,  of  man  or  beast,  or  upon  the  resnlt  of  any^ 

political  nomination,  appointment  or  election;  or  upon  the  result  of  any  lot, 

<^inoe,  casualty,  unknown  or  contiogent  event  whatsoever;  or  any  person 

wbo  reoeivee,  registers,  records  or  forwards,  or  purports  or  pretends  to  re- 

€a>e,  register,  record  or  forward,  in  any  manner  whatsoever,  any  money, 

tbiog  or  consideration  of  value,  bet  or  wagered,  or  offered  for  the  purpose  of 

^og  bet  or  wagered,  by  or  for  any  other  person,  or  sells  pools,  upon  any 

AKh  result;  or  any  person  who,  bein^  the  owner,  lessee,  or  occupant  of  any 

nmn,  shed,  tenement,  tent,  booth  or  building,  float  or  vessel,  or  part  thereof, 

or  of  anjr  rrounds  within  this  state,  knowingly  permits  the  same  to  be  used 

or  occupied  for  any  of  these  purposes,  or  therein  keeps,  exhibits  or  employs 

uj  device  or  appanlns  for  the  purpose  of  recording  or  registering  such  bets 

orvigeri,  or  the  selling  of  such  pools,  or  becomes  the  custodian  or  depositary 

forgJa,  hire  or  rewaid,  of  any  money,  property  or  thing  of  value,  staked^ 

^igeied  or  pledged,  or  to  be  wagered  or  pledged  upon  any  such  result;  or  anv 

Pnon  who  lids,  Msigts  or  abets  in  any  manner  in  any  of  the  said  acts,  which 

ue  heielnr  Ic^biddea,  is  guilty  of  a  felony,  except  when  another  penalty  is 

pKDvided  by  law,  and  upon  conviction  is  punishable  by  imprisonment  in  the 

fttte  prison  for  a  pcHod  not  more  than  two  years,  or  by  a  fine  not  exceed - 

^  two  thofnand  dollara.     When  an  exclusive  penalty  is  provided  by  law 

for  an  aei  hereby  prohibited,  the  permitting  of  the  use  of  premises  for 

the  doing  of  Uie  act  in  such  case  shall  not  be  deemed  a  violation  hereof,  or 

of  teetioB  theree  hundred  and  forty-three  of  this  Code. 

Am'd  by  efaap.  636,  Laws  1901.    Took  effect  May  2nd,  1001. 
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What  crimiDal. — At  common  law,  bets  or  wagers  upon  a  horse  race  vr* 
leg^il.  and  it  required  a  statute  to  make  Ibem  unlawful.  Corrigan  v.  Coney 
J.  Club,  40  St.  Kep  .  144;  27  Abb.  N.  C,  300;  15  N.  Y.  JSupp.,  706.  T^: 
statute  was  aimed  at  a  race  in  which  the  competitors  put  up  the  m^ney,  wIb.4 
one  had  tlie  chance  of  winning  from  tlie  other.  Gibbons  v.  Gouverneur, 
Deuio,  170,  and  did  not  apply  where  ihe  stake  was  put  up  by  an  outsider.  3 
The  statute  provisions  were  substantially  re-enacted  in  sections  351  and  851S 
the  Penal  Code.  Id.  By  chapter  479  of  3887,  they  are  made  inapplicable 
racing  associations  between  stated  periods,  May  15th  and  October  15th,  in  e& 
year.     Id. 

This  section  makes  either  of  three  things  criminal.  (1.)  If  a  person  kee: 
or  occupies  a  place  with  the  requisite  apparatus  to  record  l)ets;  (2.)  If  a  per8< 
in  fact  does  record  bets;  or,  (3.)  If  an  owner  or  occupant  of  premises  knoi 
ingly  permits  the  same  to  be  used  for  these  purposes,  su  h  acts  are  made  mi 
demeanors.     People  v.  Kelly.  3  N.  Y.  Cr.,  273;  23  W.  Dig.,  64. 

A  bet  at  a  leirally  authorized  race  course  is  illegal.  People  v.  Kelly^  8  li 
Y.  Cr..  274;  22  W.  Dig..  64;  Ruckmnn  v.  Pitcher,  1  N.  Y.,  892. 

What  not — This  statute  does  not  refer  to  transactions  where  the  stake  is  pi: 
up  by  a  stranger.  Corrigan  v.  Coney  I.  J.  Club,  27  Abb.  N.  C,  800;  40  Si 
Rep.,  144;  15  N.  Y.  Supp.,  700. 

A  corporation  may  give  premiums  or  prizes  to  be  won  by  superiority  i 
speed  or  endurance,  when  ii  is  incorporated  for  such  a  purpose.  People  t 
KtUy,  3  N.  Y.  Cr.,  274;  22  W.  Dig.,  64.  The  words  **  bets  or  wagers"  ai 
not  similar  in  me.ining  to  the  words  "  purses,  prizes  or  premiums."  Id.  6c 
Harris  v.  White.  81  N.  Y.,  532. 

An  agreement  by  a  horse  racing  association  by  which  it  offers  a  prize  to  tl 
owner  of  the  winning  horse  euterea  for  a  race,  though  such  prize  is  in  pa: 
made  up  from  the  entrance  fees  paid  by  the  competitors,  is  not  in  violation  < 
this  statute.    Corrisran  v.  Coney  I  J.  Club,  27  Abb.  N.  C.  300;  40  St.  Rep.,  14- 

Pool  selling — Pool-selling  at  horse  races  was  declared  to  be  void  by  tl 
Revised  Statutes.  Brennan  v.  Rrighton  B.  R.  Ass'n.  56  Hun,  189;  24  Abb.  I 
C,  309;  80  St.  Rep.,  407;  7  N.  Y.  Supp.,  221.  This  remained  the  law  unt 
the  enactment  of  the  Penal  Code.  Id.  The  Code  was  not  intended  to.  an 
did  not,  legalize  such  a  transaction  unless  permitted  by  special  laws.     Id. 

Chapter  479  of  1887,  though  it  does  not  expressl}'  aeclare  that  pool-sellir 
at  the  times  and  places  therein  specified  shall  he  legal,  inferentially  shows  tl 
intention  of  the  legislature  to  have  been  to  legalize  such  sales.     Brennan 
Brighton  B.  R.  Ass'n,  50  Hun,  188;  24  Abb.  N.  C,  809;  80  St.  Rep.,  407; 
N.  Y.  Supp.,  221. 

The  effert  of  chap.  479  of  1887  is  that  sales  of  pools  may  be  made  betwec 
May  15  and  October  15.  but  they  must  be  confined  to  the  tracks  where  tl 
races  take  place,  and  on  the  same  day  as  the  races  for  which  the  sales  may  1 
made.  Brcnuan  r.  Brighton  B.  R.  Ass'n,  56  Hun,  191;  24  Abb.  N.  C,  809;  I 
St.  Rep.,  407;  7  N.  Y.  Supp.,  221.  This  and  the  next  section  are  susi^endc 
by  this  act  for  the  period  mentioned,  without  restoring  the  preceding  law,  at 
are  thus  rendered,  for  such  time,  inapplicable  to  such  racing.     Id. 

'i  his  section  is  still  in  force  except  so  fur  a*«  it  has  1  een  modi^ed  or  su 
l)endcd  by  chap.  479  of  1^-87.  People  ex  rrl.  Oltolengui  r.  Barbour,  5  N.  1 
<>..  3S4  This  act  limited  the  number  of  days  to  thirty  in  each  year,  durii 
which  races  may  bo  conduc  ted  upon  any  race  track  of  an  incorporated  racii 
association.  Id.  But  all  racinix  and  iiool-seilinc:  are  confined  to  the  peric 
between  May  15  and  October  15  in  each  year.     Id. 

The  case  of  Jerome  Park  Company  v.  Hoard  of  Police,  11  Abb.  N.  C,  84 
arose  under  the  law  as  it  existed  in  18S2,  liefore  the  enactment  of  chap.  479  < 
18S7,  and  is  inapplicable  to  siibsctiuc^  t  transactions. 

In  People  ex  rel.  Ottolengui  v.  l^nrbour.  5  X.  Y.  Cr.,  381,  an  agreement,  I 
which  one  party  sent  through  another  to  a  thini  party  at  a  race  track,  a  su 
of  money  to  be  invested  by  tho  latter  on  a  race  to  be  run  on  thatdny,  was  he 
to  constitute  a  violation  of  this  section.  The  law  prohibits  the  keeping  of 
room  for  the  puri)ose  of  recording  or  registering  bets  or  wagers      Id. 

See  People  v.  Bauer,  37   Hun,  407;  3  N.  Y.   Cr.,  433;  People  t».  Todd,   I 
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fiuu,  (50: 21  St.  Rep.,  402;  4  N.  Y.  Supp.,  27;  6  N.  Y.  Cr.,  222;  De  Lacy  ». 
Jidams,  23  N.  Y.  Supp.,  298;  3  Mis.  Ilep.,  432. 

§  3S3.  Racing  of  animals  for  stake. — All  racing  or  trial  of 
«pml  between  hoi-ses  or  other  animals  for  any  bet,  stake  or  re- 
ward, except  such  as  is  allowed  by  special  laws,  is  a  public  nui- 
sance; and  every  person  acting  or  aiding  therein,  or  making  or 
being  interested  in  any  such  bet,  stake  or  reward  is  guilty  of  a 
misdemeanor ;  and  in  addition  to  the  penalty  prescribed  therefor, 
he  forfeits  to  the  pe<:)ple  of  this  state,  all  title  or  interest  in  any 
animal  used  with  his  privity  in  such  race  or  trial  of  speed,  and 
in  any  sum  of  money  or  other  property  betted  or  staked  upon 
the  result  thereof. 

See  notes  under  preceding  section. 

See  subd.  3  of  section  275,  ante. 

See  chap.  296  of  1 893.  designed  to  encourage  the  breeding  and  improvement 
of  iroiting  and  pacing  horses  in  tlie  state  of  Sew  York. 

Suspension. — The  operation  of  this  section  is  suspended  during  a  portion 
of  the  year  by  section  4  of  chap.  479  of  1887. 

MnitioD.— It  was  held,  in  Harris  r.  White,  81  N.  Y.,  532,  Uiat  the  words 
*' bet  or  stakes."  in  the  former  statute,  did  not  include  contests  of  speed  for 
*' pones,  prizes  or  premiums,"  as  those  terms  were  commonly  understood. 
But  see  this  section.  Brennan  r.  Brighton  Beach  Racing  Ass'n,  80  St.  Rep., 
406: 56  Hun.  190;  9  N.  Y.  Supp.,  221;  Corrigan  v.  Coney  Island  Jockey  Club, 
40  St.  Rep.,  144;  27  Abb.  N.  C,  300;  15  N.  Y.  Supp.,  706. 


CHAPTER  X. 

Patcnbrokers. 


SEcnoN  353.  Pawnbroking  without  a  license. 

354.  Refusing  to  exhibit  stolen  goods  to  owner. 

355.  Selling  before  time  to  redeem  has  expired  and  refusing  to  d!s> 

close  particulars  of  sale;  when  to  transact  business. 

§S93.  Pawnbroking  without  a  license. — A  person  who 
earriesonthe  business  of  a  pawnbroker,  by  receiving  goods  in 
pledge  for  loans  at  a  rate  of  interest  above  that  allowed  by  law, 
except  by  virtue  of  a  license  from  a  municipal  coi'])oration  or 
other  authority  empowered  to  grant  licenses  to  pawnbrokers,  is 
guilty  of  a  misdemeanor. 


^334.  Befasing  to  exhibit  stolen  goods  to  owner.— 

A  pawnbroker,  or  person  carrying  on  the  businCwSs  of  a  pawn- 
broker, or  a  junk  dealer,  who  having  received  any  goods  which 
have  been  embezzled  or  stolen,  refuses  or  omits  to  exhibit  them, 
'ipon  demand,  during  the  usual  business  hours,  to  the  owner  of 
«iiJ  goods  or  his  agent  authorized  to  demand  an  inspection 
thereof,  is  guilty  of  a  misdemeanor. 

§355.  Selling  before  time  to  redeem  has  expired  and 
refusing  to  disclose  particulars  of  sale ;  when  to  transact 
business. — ^A  pawnbroker  who  sells  anv  article  received  by  hiia 
11 
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in  pledge,  before  the  time  to  redeem  the  same  has  expired,  or  wLo 
willfully  refuses  to  disclose  the  name  of  the  purchaser  and  the 
price  received  by  hirn  in  pledge,  and  subsequently  sold,  is  guilty 
of  a  misdemeanor.  No  pawnbroker  shall  transact  any  pawnbrok- 
ing  business  or  advance  any  moneys  upon  goods  pawned  or  re- 
ceived, except  between  hours  of  seven  o  clock  a.  IL  and  six 
o'clock  p.  iL,  on  week  days,  excepting  on  Saturday,  and  then 
only  between  the  lioui-s  of  seven  o'clock  A.  IL  and  twelve  o'clock 
midnight,  nor  shall  any  business  be  transacted  by  pawnbrokers  as 
such  between  the  hours  of  twelve  o'clock  midnignt  on  Salurdaj 
and  seven  o'clo<!k  a.  m.  on  Monday,  and  every  violation  of  theea 
prohiV>itions  is  a  misdemeanor. 

Am'd  by  chap.  709  of  ]H9S. 

ThU  amendment  added  the  latter  provision  of  the  present  aectknu 


TITLE  XL 

OF  OTHEIl  OFFEN8ES. 

Sbction  856.  Misconduct  of  veterinary  surgeon*. 

357.  Acts  of  intoxicated  physicians. 

358.  Willfully  poisoning  food,  etc. 

359.  Overloading:  passenger  vessef. 

359.1.  Offenses  against  the  Navagation  Law. 

3591).  Idem. 

860.  Unauthorized  pressure  of  steam. 

361.  Generation  of  unsafe  amount  of  steam. 

362.  3Iisnmnagement  of  steam  boilers. 

363.  Fictitiou.**  copartnership  names. 
363a.  Conducting  business  by  agenU. 

364.  OtTenses  against  trade-marks,  a  misdemeanor.  ^^^_j. 
864a  Offenses  against  marking,  etc.,  with  woids,  ••■QTerr  "•terUng. 

silver"  and  "solid  silver." 
864b. Same.  ,  ^     j 

865.  ••  Article  of  merchandise,"  dennecL 
H66!  "  Trade  mark."  defined. 

367.  When  deemcnl  to  be  affixed. 

368.  Imitation  of  trademark. 

369.  Persons  engaged  in  bottling  milk,  etc.,  may  Tegioer  liMO- 

mark. 

370.  Buying  and  selling  with  intent  to  deiraua. 

371.  Seanli  warrant  may  issue. 

372.  Defacing  marks  up<m  wrecked  property. 

373  Floating  logs  and  defacing  marks  thereon. 

374  Officer  unlawfuUv  detaining  wrecked  property. 

375.  Fraud  in  affairs  of  limited  partnership. 

376.  Solemnizing  unlawful  marriages. 

377.  Unlawful  continement  of  idiots,  insane  persont,  etc 

378.  Taking  usury. 

379.  Reconfining  persons  discharged  upon  writ. 

380    Concealing  persons  entitled  to  writ  of  deliverance. 

38U  Innkeei)ers  and  carriers  refuMng  to  receive  guests  and  passen- 

882.  Def  raiding  of  keeper  of  inn  or  boarding  houae,  a  miidemeanor. 

883.  Protecting  civil  and  public  rights. 
384.  Acrobatic  exhibitions.  • 
384a    Contracts  in  relation  to  Indian  lands. 
884b.  Unlawful  dealing  in  convict-made  gooda. 

884c. 
384<1. 

3«Jf    Failure  U  furnish  staf'stics  to  commissioner  of  labor ;  statlsHca. 
8841?   Refusal  to  ndmi'  insp  cior  to  mines  ana  quames;  failure  «> 
comply  wi  h  requirements  of  insi>ector. 
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884h.  Hours  of  labor  to  be  required. 

884i.  Paymeot  of  wages. 

8841.  Failure  to  furoish  seats  for  female  emplojes. 

884k.  No  fees  to  be  charged  for  services  reodeied  hy  free  publio  en^ 

ployment  bureaus. 
8841.  Violations  of  provisions  of  labor  law. 
884nL  Illegal  practice  of  horseshoeing. 
884m.  Notes  ^ven  for  patent  rights. 
8d4n.  Notes  given  for  a  speculative  consideration. 

§  IM  Hiseondact  of  veterinarjr  sargeons.— A  person  who  presents  to  a 
ovuitf  clerk  for  registration  as  a  practitioner  of  veterinary  medicine  or  surgerr 
^y  diploma  or  certificate  fraudulently  obtained,  or  practices  veterinary  medf- 
'ine  ind  surgery  without  complying  with  or  contrary  to  law,  is  guuty  of  a 
lUademeaDor.  This  section  shall  not  be  construed  to  prohibit  students  fromT 
(>rescribiog  under  the  supervision  of  preceptors,  or  to  prohibit  gratuitous  ser- 
^ces  ID  case  of  an  emereencv  or  the  services  of  an  authorized  practitioner  of  a 
QeighboriDg  state  when  incidentally  called  into  requisition. 

Section  ^,  as  it  originally  stood,  was  repealed  by  section  9  of  chap.  647  of 
1887. 

After  the  repeal  of  this  section  it  has  been  referred  to  in  People  ex  rel.  Jones 

«  X.  Y.  Homoeopathic  M.  C.  &  H.,  47  St.  Rep.,  896 ;  People  v.  Fulda.  28  id., 

410.52  Hun,  66.  67  ;  7  N.  Y.  Cr.,  2,  8 ;  4  N.  Y.  Supp..  943  ;  Wiel  t.  Cowles, 

45  Hun.  808  ;  12  St.  Rep..  427.    It  was  referred  to,  before  its  repeal,  in  People 

«.  FuWa.  4  N.  Y.  Cr.,  139 ;  People  v.  Nyce.  34  Hun.  298,  8  N.  Y.  Cr..  61. 

See  note  in  Stowell  v.  Amer.  Co-operative  R.  Ass'n.  1  Silv.  (Sup.  Ct.).  254. 

The  present  section  was  added  by  chap.  692  of  1893.  and  will  go  into  effect 

October  1.  1898. 

§8o7.  Acts  of  intoxicated  plijrgicians.— A  physician  or  surgeon,  or  per- 
son practicing  as  such,  who,  being  in  a  state  of  intoxication,  administers  any 
poison,  drug  or  medicine,  or  does  anv  other  act  as  a  physician  or  surgeon,  to 
Mother  person,  by  which  the  life  of  the  latter  is  endangered,  or  his  health 
Mrioosly  affected,  is  guilty  of  a  misdemeanor. 
See  section  200.  ants. 

§  S38.  Willftilly  poisoning  food,  etc.— A  person  who  will- 
folly  mingles  poison  with  any  food,  drink  or  medicine,  intended 
or  prepared  for  the  use  of  human  beings,  and  a  person  who  will- 
Mj  poisons  any  spring,  well  or  reservoir  of  water,  is  punishable 
ij  imprisonment  in  a  state  prison  not  exceeding  ten  years,  or  in 
"county  jail,  not  exceeding  one  year,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment 

Seesubd.  2  of  section  217;  subd.  1  of  section  218,  anU. 

§M9.  Oyerloading  passenger  yessel.— A  person  navigat- 
ing a  vessel  for  gain,  who  willfully  or  negligently  receives  so 
iJttany  passengers,  or  such  a  quantity  of  other  lading  on  board  the 
vessel,  that  by  means  thereof  it  sinks  or  is  overset  or  injured,  and 
hereby  the  life  of  a  human  being  is  endangered,  is  guilty  of  a 
misdemeanor. 

See  section  107,  ante, 

§  S99a.  Offenses  against  the  navigation  law.— Any  per- 
son having  the  charge,  command  or  control  of  a  steamboat  or 

vessel  who, 

L  Permits  a  line  used  for  the  purpose  of  landing  or  receiving 
pMsengera,  to  be  attached  in  any  way  to  the  machinery  of  any 
■teamboat,  or  permits  a  small  boat  used  for  the  purpose  of  landing 
or  receiviDg  pesaengeiB  to  be  hauled  by  means  of  such  machinery  ; 

i  Cirries  or  permits  a  steamboat  to  carry  a  greater  number  of 
pMtengeiB  than  is  stated  in  the  certificate  ot  sucn  steamboat  isaued 
tnder  ihe  juir^ticm  Jaw;  or, 
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3.  Willfully  violates  any  of  the  provisions  of  section  eleven  of 
the  navigation  law,  relating  to  the  sailing  rules;  or, 

4.  Neglects  to  carry  and  show  on  a  vessel  the  lights  required  bj 
section  twelve  of  the  navigation  law ;  or, 

5.  Neglects  to  carry  on  a  vessel  the  life  boats  and  life  pre- 
servers required  by  sections  fourteen  and  fifteen  of  the  navigation 
law ;  or, 

6.  Neglects  to  carry  on  a  vessel  the  steam  fire  pump  required 
by  section  thirteen  of  the  navigation  law ;  or, 

7.  Intentionally  loads  or  obstructs  or  causes  to  be  loaded  oi 
obstructed  in  any  way  the  safety  valve  of  the  boiler  of  any  steam- 
boat or  naphtha  launch,  or  employs  any  other  means  or  device 
whereby  the/boiler  of  such  vessel  may  be  subjected  to  a  greater 
pressure  than  is  allowed  by  the  inspectors'  certificate,  or  intention 
ally  deranges  or  hinders  the  operation  of  any  machinery  or  device 
employed  to  denote  the  stage  of  the  water  or  steam  in  any  boilei 
or  to  give  warning  of  approaching  danger,  or  intentionally  per 
mits  the  water  to  fall  below  the  prescribed  low  water  limit  of  th( 
boiler ;  or, 

8.  Acts  or  permits  another  person  to  act  as  officer  of  a  vesse 
without  having  the  license  required  by  section  seventeen  of  the 
navigation  law,  except  as  permitted  by  the  provisions  of  sectior 
thirty  of  the  navigation  law  ;  or, 

9.  Uses  or  permits  to  be  used  in  lamps,  lanterns  or  other  lights 
on  a  vessel,  any  oil  which  will  not  stand  a  fire  test  of  at  least  three 
hundred  degrees  Fahrenheit;  or, 

10.  After  employing  a  steam  vessel  for  towing,  receives  anj 
commission  or  compensation  for  orders  given  to  the  owner,  captair 
or  agent  of  any  vessel  for  towage;  or  interferes  with  or  hinders 
any  such  owner,  captain  or  agent,  while  in  the  prosecution  of  hij 
business;  or, 

11.  Neglects  to  cause  the  dampers  in  the  pipes  or  chimneys  ol 
a  sleamboat  to  be  closed,  or  to  otherwise  prevent  the  escape  oi 
sparks  and  coals  therefrom  while  passing  near  any  of  the  villages 
or  cities  situated  on  the  Hudson  river,  or  while  landing  or  receiv- 
ing passengers  or  freight,  or  while  lying  at  the  docks  or  wharves 
thereof. 

Is  guilty  of  a  misdemeanor. 

Added  ch.  584,  1897. 

359b.  A  person  who  violates  any  other  provision  of  th^  navi- 
gation law  for  which  no  other  punishment  is  prescribed  is  guiltj 
of  a  misdemeanor. 

Added  ch.  584,  1897. 

§  360.  Uuauthorized  pressure  of  steam. — A  person  who 

applies,  or  causes  to  be  applied,  to  a  steam  boiler  a  higher  pres- 
sure of  steam  than  is  allowed  by  law,  or  b}'  the  inspector,  officer 
or  person  authorized  to  limit  the  pressure  of  steam  to  be  applied 
to  such  boiler,  is  guilty  of  a  misdemeanor. 

See  section  198,  ante. 

The  case  of  Landers  v.  Btaten  I.  R.  R  Co..  18  Abb.  N.  S.,  888,  waa  reversed 
In  58  N.  Y.,  450;  14  Abb.,  N.  S..  346. 

§  301.  Generation  of  nnsafe  amount  of  steam. — A  cap- 
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tain  or  other  person  having  charge  of  the  machinery  or  boiler  of 
a  steamboat,  used  for  the  conveyance  of  passengers,  in  the  waters 
of  this  state,  who  from  ignorance  or  gross  neglect,  or  for  the  pur-^ 
pose  of  increasing  the  speed  of  the  boat,  creates,  or  causes  to  be 
created,  an  undue  and  unsafe  pressure  of  steam,  is  guilty  of  a 
misdemeanor. 

§  363.  Mismanagement  of  steam  boilers. — An  engineer 
or  other  pei'son  having  charge  of  a  steam  boiler,  steam  engine,  or 
other  apparatus  for  generating  or  employing  steam,  employed  in  a 
railway,  manufactory,  or  other  mechanical  works,  who,  willfully 
or  from  ignorance  or  gross  neglect,  creates  or  allows  to  be  created 
such  an  undue  quantity  of  steam  as  to  burst  the  boiler,  engine  or 
apparatus,  or  cause  any  other  accident  whereby  human  life  is  en- 
dangered, is  guilty  of  a  misdemeanor. 

See  section  198,  ante. 

§363.  Fictitious  copartnership  names. — A  person  who 
transacts  business,  using  the  name,  as  partner,  of  one  not  inter- 
ested with  him  as  partner,  or  using  the  designation  "  and  com- 
pany," or  "  &  Co., '  where  no  actual  partner  or  partners  are 
represented  tliereby,  is  guilty  of  a  misdemeanor.  But  this  sec- 
tion does  not  apply  to  any  case,  where  it  is  specially  prescribed 
by  statute  that  a  partnership  name  may  be  continued  in  use  by  a 
successor,  survivor  or  other  person. 

See  chap  263  of  1893,  amending  chap.  256  of  1868,  relative  to  partner- 
*bips  and  the  use  by  new  partnersliips  of  the  names  of  former  partnerships. 

Constrnction. — The  act  of  1833  was  held  to  be  highly  penal  and  not  to  be 
extended  by  implication  or  construction  to  cases  not  within  the  terms  of  the 
ict  fairly  interpreted     Wood  v.  Erie  Railway  Co.,  72  N.  Y.,  196. 

This  section  is  highly  penal  in  its  provisions  and  cannot  be  extended,  by  the 
construction  of  its  words,  to  mclude  a  case  which  is  not  within  them,  or  within 
My  fair  siguiticauce  which  can  be  assigned  to  them.  Rokenheim  v.  Rosen- 
field.  37  St.  Rep.,  552;  13  N.  Y.  Supp  ,  721. 

The  use  of  a  firm  name  by  an  individual  is  not  a  violation  of  this  section, 
where  he  precedes  such  n>imc  wilh  his  own  "as  sole  proprietor."    Id. 

A  violation  of  this  section  is  made  a  criminal  offense,  except  in  case  of  the 
«8eof  such  names  when  authorized  by  statute.  Matter  of  Randall,  8  N.  Y. 
Supp..  655. 

This  section  and  chap.  561  of  1880,  as  amended  by  chap.  389  of  1881,  must 
be  construed  together.     Id. 

It  is  not  every  case  of  transacting  business  under  a  fictitious  name  tliat  is 
^thin  the  statute.     Barron  v.  Yost,  35  St.  Rep.,  381;  12  N.  Y.  Supp.,  455. 

To  make  the  act  illegal,  it  must  appear  that  credit  was  ^iven  to,  and  reliance 
placed  upon,  the  filse  designation,  and  that  credit  wjis  given  to  the  person,  or 
persons,  using  the  false  designation.     Id. 

,  When  not  criminal. — The  purpose  of  the  statute  was  to  protect  persons 
giving  credit  to  the  fictitous  firm  on  the  faith  of  the  fictitious  designation.  Gav 
••  Seibold.  97  N.  Y  .  472. 

It  was  not  needed  for  the  protection  of  those  who  obtained  credit  from  such 
•  firm.    Id. 

A  foreign  co-partnership,  using  the  words  "  and  company,"  who  do  not  rep- 
resent actual  partners,  are  not  guilty  of  an  infraction  of  this  section.  Cohn  v, 
Gotischalk,  16  St.  Rip.,  8:4. 

§  363a.  Conducting  business  by  agents. — 1.  Any  person 
now  carrying  on  or  conducting  a  general  mercantile  or  manufac- 
turing business  within  this  state,  or  licrr^nfter  commencing  such 
business  at  or  in  »i  lixetl  location,  ns  iigent  or  manager  for  another 
or  others,  shall,  witlun  t}j}rtv  chnjs  iiitvr  the  passage  of  this  ael,  or 
^B commencement  of  such  business,  filo  a  sworn  statement,  \etv 


164  Penal  Cods. 

fied  bj  such  agent  and  principal  or  principals,  in  the  ooantj  c 

office  of  the  county  within  which  said  business  is  carried  on, 

ing  the  nature  of  the  business  and  the  full  name  and  residec 

such  principal  or  principals. 

2.  Any  person  or  persons,  principal  or  principals,  may  I 

lieved  from  all  liability  for  the  future  act  of  such  agent  or  r 

ger  by  filing  in  the  office  of  the  county  clerk  where  the  ori 

statement  appointing  such  agent  or  manager  is  filed,  a  state 

revoking  sucn  agency  or  managership,  to  take  effect  ten  days 

the  filing  thereof ;  provided  he  shall,  at  or  before  the  date  of 

filing  serve  either  personally  or  by  mail,  in  the  manner  prescrib 

the  Code  of  Civil  Procedure  for  service  of  papers  in  civi 

tions,  a  copy  of  such  revocation  statement  on  eacn  person  oi 

with  whom  such  principal  shall  have  transacted  any  bus 

through  such  agent  or  manager  within  six  months  previo 

such  nling.     But  failure  to  make  service  of  such  statement 

not  invalidate  such  revocation  except  as  to  persons  not  so  se 

said  statement  to  be  acknowledged  before  an  officer  authoriz 

take  acknowledgments  of  deeds  and  to  be  published  in  at 

three  consecutive  issues  of  the  newspaper  published  in  the  cc 

and  nearest  to  the  place  where  the  busmess  of  said  agent  or  c 

ger  is  carried  on ;  but  if  no  newspaper  is  published  in  said  co 
then  said  statement  shall  be  published  in  the  newspaper  published  nea 
the  place  where  such  business  shall  be  carried  on. 

8.  The  county  clerk  shall  keep  a  register  of  the  names  of  such  agentr 
phabetical  order,  and  of  their  principals,  for  which  restoring  and  fll 
shall  receive  a  fee  of  one  dollar;  and  copies  of  such  certificate  and  registi 
lifled  by  him  and  the  affidavit  of  such  publication,  shall  be  evidence. 

4.  Anj  person  or  persons  failing  to  make  and  file  the  statement  requi 
the  first  paragraph  of  this  act,  as  therein  required,  shall  be  guilty  of  a 
meanor.     [Am'a  by  chap.  890  of  1895.    To  take  effect  September  1,  189 

This  section  was  added  by  chap.  708  of  1898. 

The  amendment  of  1895  added   to  this  subdivision  latter  part,  beg 
^ith  the  word  " provided "  down  to  words  "said  statement,  and  ii 
words"  "and  nearest  to  the  place  where,"  and  "  nearest  to  ^e  place 
such  business  shall  be  carried  on." 

§  363  b.     1.  No  person  or  persons  shall  hereafter  carry 
conduct  or  transact   business  in  this  state  under  any   ass 
name  or  under  any  designation,  name  or  style,  corporate  or  < 
wise,  other  than  the  real  name  or  names  of  the  individual 
dividuals  conducting  or  transacting  such  business,  unless 
person  or  persons  shall  file  in  the  office  of  the  clerk  of  the  ci 
or  counties  in  which  such  person  or  persons  conduct,  or  tra 
or  intend  to  conduct  or  transact  such  business,  a  certificate  i 
forth  the  name  under  which  such  business  is,  or  is  to  be 
ducted  or  transacted,  and  the  true  or  real  full  name  or  names  « 
person  or  persons  conducting  or  transacting    the  same,  wil 
postoffice  address  or  addresses  pf  said  person  or  persona 
certificate  shall  be  executed  and  duly  acknowledged  by  thep 
or  persons  so  conducting,  or  intending  to  conduct  said  businc 


Of  the  State  of  New  York.  185 

2.  Persona  now  cond acting  sach  basiness  under  an  assumed  name, 
ornnder  any  such  designation  referred  to  in  subdivision  one,  shall 
filesQch  certificate  as  hereinbefore  prescribed,  within  thirty  days 
after  this  act  shall  take  effect,  and  persons  hereafter  conducting  or 
transacting  business  as  aforesaid  shall,  before  commencing  said 
Easiness,  file  such  certificate  in  the  manner  hereinbefore  prescribed. 

3.  The  several  county  clerks  of  this  state  shall  keep  an  alpha* 
betical  index  of  all  persons  filing  certificates,  provideu  for  herein 
and  forthe  indexing  and  filing  of  such  certificates,  they  shall  receive 
a  fee  of  twenty-five  cents.  A  c^^py  of  such  certificate  duly  cer- 
tified to  by  the  county  clerk  in  whose  office  the  same  shall  oe  filed 
shall  be  presumptive  evidence  in  all  courts  of  law  in  this  state  of 
the  facts  therein  contained. 

4.  This  act  shall  in  no  way  affect  or  apply  to  any  corporation 
doly  organized  under  the  laws  of  this  state,  or  to  any  corporation 
organized  under  the  laws  of  any  other  state  and  lawfully  doing 
bttsiness  in  this  state,  nor  shall  this  act  be  deemed  or  construed  to 
prevent  the  lawful  use  of  a  partnership,  name  or  designation,  pro- 
vided that  such  partnership  name  or  designation  shall  include  the 
true  or  real  name  of  at  least  one  of  such  persons  transacting  such 
basiDcsa. 

6.  Any  person  or  persons  carrying  on,  conducting  or  transacting 
business  as  aforesaid,  who  shall  fail  to  comply  with  the  provisions 
of  this  act,  shall  be  guilty  of  a  misdemeanor. 

Added  bj  eh.  216  of  1900.    In  effect  Sept.  1,  1900. 

S  364.  Offenses  against  trade-marks,  a  misdemeanor. — A  per- 
son who  knowingly,  in  a  case  where  provision  for  the  punishment  for  the 
offense  is  not  otherwise  specially  made  by  statute  : 

1.  Falsely  makes  or  counterfeits  a  trade-mark ;  or 

2.  Affixes  to  any  article  of  merchandise,  a  false  or  counterfeit  trade-mark, 
knowing  the  same  to  be  false  or  counterfeit,  or  the  genuine  trade-mark,  or 
an  imitation  of  the  trade-mark  of  another,  without  the  latter'n  consent;  or 

3.  Sells  or  keeps,  or  offers  for  sale,  an  article  of  merchandise  to  which  is 
affixed  a  false  or  counterfeit  traae-mark,  or  the  genuine  trade-mark,  or  an 
imitation  of  the  trade-mark  of  another,  without  tlie  latter's  consent;  or 

4.  Has  in  his  possession  a  counterfeit  trade-mark,  knowing  it  to  Ih»  coun- 
terfeit, or  a  die,  plate,  brand  or  other  thing  for  the  purpose  of  falsely 
making  or  counterfeiting  a  trade-mark ;  or 

6.  Makes  or  sells,  or  offers  to  sell  or  dispose  of.  or  has  in  his  possession 
vith  intent  to  sell  or  dispose  of,  an  article  of  merchandise  with  such  a 
trade-mark  as  to  appear  to  indicate  the  quantity,  quality,  character,  place 
of  manufacture  or  production,  or  persons  manufacturing  or  producing  the 
article,  but  not  indicating  it  truly ;  or 

6.  \\Tio  knowingly  sells,  offers  or  exposes  for  sale,  any  gomls,  which  are 
Tepresented  in  any  manner,  by  word  or  deed,  to  be  the  nianufaetuie  or  j)ro- 
duct  of  any  person,  firm  or  corporation,  otlu»r  than  hinwdf.  \inless  such 
goods  are  contained  in  the  original  packages  and  under  the  labels,  marks 
or  names  placed  thereon  by  the  manufacturer  wlio  is  entitled  to  use  such 
marks,  names,  brands  or  trade-marks;  or 

7.  VVho  shall  sell  or  shall  ex|)ose  for  sale  any  goods  in  bulk,  to  which  no 
label  or  trade-mark  shall  be  attached,  and  shall,  by  representation,  name  or 
made  written  or  printed  thereon,  represent  that  such  goods  are  the  pro- 
ducuon  or  manufacture  of  a  person  who  is  not  the  manufacturer; 

Is  guilty  of  a  misdemeanor. 

8.  Any  person,  firm,  corporation,  association,  or  any  employee 
thereof,  who^  in  a  newspaper,  circular  or  other  publication,  pub- 
lished in  this  state,  knowingly  makes  or  disseminates  any  statement  or 
assertion  of  fact  concerning  the  quantity,  the  quality,  the  value,  the  method 
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of  production  or  manufacture,  or  the  reason  for  the  price  of  his  or  their 
merchandise,  or  the  manner  or  source  of  such  merchandise,  or  the  possession 
of  rewards,  prizes  or  distinction  conferred  on  account  of  such  merchandise- 
or  the  motive  or  purpose  of  the  sale,  intended  to  j^ive  Che  appearance  of  an 
offer  advantageous  to  the  purchaser  which  is  untrue  or  calculated  to  mis- 
lead, shall  be  guilty  of  a  misdemeanor. 

§  2.  Any  person,  firm,  corporation  or  association,  or  any  employee 
thereof  who  violates  any  provision  of  this  act  shall  be  liable  to  a  fine  of  not 
less  than  twenty-five  nor  more  than  one  hundred  dollars  for  each  offense- 
Amended  Laws  *1904,  chap.  423.    Took  effect  April  27,  1904. 

Amended  by  chap.  884  of  1883. 

This  amendment  was  made  before  the  Code  went  into  oi)eration. 

Am'd  by  chap.  45  of  1889. 

This  amendment  somewhat  modified  the  original  section  and  added  subdiyi- 
sions  5,  6  and  7  thereto. 

See  section  56  of  Code  of  Criminal  Procedure. 

See  chap.  219  of  1893,  for  the  better  protection  of  skilled  labor  in  the  use  or 
labels,  marks,  names,  brands  and  devices  designating  the  product  of  skilled  labor. 

Assignment.— A  trade-mark  which  has  been  transferred  or  assigned  must,, 
to  be  capable  of  forgery,  have  upon  it  a  statement  of  the  fact  of  the  assign* 
ment.     reople  v.  Molins,  7  N.  Y.  Cr.,  51. 

Intent.— The  jury  must  be  satisfied  beyond  reasonable  doubt  that  the  act 
was  done  with  intent  to  defraud,  and,  to  show  such  intent,  that  the  defendant 
knew  the  riglits  of  the  party  intended  to  be  defrauded.    Id. 

They  must  also  be  satisfied  that  the  alleged  trade-mark  was  the  exclusive 
projXTty  of  the  defendant,  and  had  not  been  abandoned  by  acquiescence  in  its 
use  by  others.     Id. 

Jurisdiction.— The  courts  of  this  state  have  jurisdiction  to  try  a  defendant 
for  counterfeiting  a  foreign  trade-mark.     Id. 

Trade  union.— A  trade-mark,  designed  by  a  voluntary  trade  union  assoda* 
tion,  wh'ch  neither  carries  on  business  nor  owns  the  products  to  which  the 
trade-mark  label  is  attached,  mav  be  counterfeited.  People  r.  Fisher,  50  Hun^ 
552;  20  St.  Rep.,  538;  3  N.  Y .  Supp.,  787. 

§  36ta.  Offenses  against  marking,  etc.,  words  ^^silrer^'^ 
^*  sterling  silrer,'*  or  **  solid  silver." — Any  person,  firm,  cor- 
poration, or  association  who  makes  or  sells,  or  offers  to  sell  or  dis- 
pose of,  or  has  in  his  or  her  possession  with  intent  to  sell  or  dis- 
pose  of,  any  article  of  merchandise  marked,  stamped  or  branded 
with  the  words  **sterling"  or  "sterling  silver,"  or  incased  or  in- 
closed in  any  box,  package,  cover  or  wrapper,  or  other  thing  in^ 
by  or  with  which  the  said  article  is  packed,  inclosed  or  otherwise 
prepared  for  sale  or  disposition,  havmg  thereupon  any  engraving 
or  printed  label,  stamp,  imprint,  mark  or  traae  mark,  indicating 
or  denoting  by  such  marking,  stamping,  branding,  engraving  or 
prirjting  that  such  article  is  silver,  sterling  silver,  or  solid  silver^ 
unless  nine  hundred  and  twenty-five  one-thousandths  of  the  com- 
ponent parts  of  the  metal  of  which  the  said  article  is  manufactured 
IS  pure  silver,  is  guilty  of  a  misdemeanor. 
Am'd  by  ch.  380  of  1898.     In  effect  April  20.  1898. 

§  364b.  Any  person,  firm,  corporation  or  association  who  makes^ 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise 
marked,  stamped  or  branded  with  the  words  *'coin  "  or  "coin  sil- 
ver,' or  incased  or  inclosed  in  any  box,  package,  cover  or  wraf)per 
or  other  thing  in,  by  or  with  which  the  said  article  is  packed,  in- 
closed or  otherwise  prepared  for  sale  or  disposition,  having  there- 
upon any  engraving  or  printed  label,  stamp,  imprint,  mark  or 
trade  mark  indicating  or  denoting  by  such  marking,  stampings 
branding,  engraving  or  j)rinting  that  such  article  is  coin  or  coin 
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silver,  unless  nine  handred  one- thousandths  part  of  the  component 
ptrts  of  the  metal  of  which  the  said  article  is  manafactured  i» 
pore  silver,  is  guilty  of  a  misdemeanor. 
im'd  by  chap.  880  of  1898.    In  effect  April  20,  1898. 

§364c.  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  otfers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchanoise^ 
whose  component  parts  are  made  of  the  same  metal  soldered  to- 
gether, which  article  is  marked,  stamped,  or  branded  with  the 
words  "sterling*'  or  ** sterling  silver,"  unless  all  of  said  component 
parts  shall  contain  not  less  than  nine  hundred  and  twenty-five  one> 
thonsandtha  parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  dL  830  of  1898.    In  effect  April  20, 1898. 

§  364d.  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise,. 
whose  component  parts  are  made  of  the  same  metal  soldered  to- 
gether, which  article  is  marked,  stamped,  or  branded  with  the 
words  "coin"  or  "coin  silver,"  unless  all  of  said  component  parts 
shall  contain  not  less  than  nine  hundred  one-thousanaths  parts  of 
pare  silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.  380  of  1898.    In  effect  April  20, 1898. 

§3MeL  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise 
composed  of  leather,  shell,  ivory,  celluloid,  pearl,  glass,  porcelain^ 
pottery,  steel,  or  wood  to  which  is  applied  or  attachea  a  metal 
mounting  marked,  stamped  or  branded  with  the  words  "sterling*^ 
or*' sterling  silver,"  unless  said  applied  or  attached  metal  mounting 
shall  contain  not  less  than  nine  hundred  and  twenty-five  one- thou 
sandths  parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.  830  of  1898.    In  effect  April  20.  1898. 

§  3A4r  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
sessioD  with  intent  to  sell  or  dispose  of,  any  article  of  merchandise 
comprised  of  leather,  shell,  ivory,  celluloid,  pearl,  glass,  porcelain, 
pottery,  steel  or  wood  to  which  is  applied  or  attached  a  metal 
mounting  marked,  stamped  or  branded  with  the  words  "coin"  or 
'*coin  silver,"  unless  said  applied  or  attached  metal  mounting  shall 
contain  not  less  than  nine  hundred  one-thousandths  parts  of  pure 
silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  330  of  1898.     In  effect  April  20,  1898. 

§  364g^.  Any  person,  firm,  corporation  or  association  who 
naakes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or 
its  possession  with  intent  to  sell  or  dispose  of,  any  article  of  mer- 
chandise comprised  of  works  or  movements  and  a  case  or  covering 
applied  or  attached  thereto,  wholly  or  partially  concealing  said 
works  or  movements  marked,  stamped  or  branded  with  the  words 
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^'sterling"  or  "sterling  silver,"  unless  said  case  or  covering  sL 
contain  not  less  than  nine  hundred  and  twenty-five  one-thousandth^ 
parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  830  of  1893.  In  effect  April  20.  1898. 
§  364h.  Any  person,  firm,  corporation  or  association  wh 
makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  o 
its  possession  with  intent  to  sell  or  dispose  of,  any  article  of  mer^ 
ciiandise  comprised  of  works  or  movements  and  a  case  or  covers 
ing  applied  or  attached  thereto,  wholly  or  partially  concealing  said 
works  or  movements  marked,  stamped  or  branded  with  the  words 
**  coin  "  or  **  coir)  silver  "  unless  said  case  or  covering  shall  contain 
not  less  than  nine  hundred  onethousanths  parts  of  pure  silver,  is 
guilty  of  a  misdemeanor. 

Am'd  by  ch.  330  of  1898.    Id  effect  April  20,  1806. 

§  3641.  Any  person,  fimi,  corporation  or  association  who  makes  or  sells 
or  offers  to  sell  or  dispose  of,  or  has  in  his,  her,  or  its  possession  with  in- 
tent to  sell  or  dispose  of,  any  collars  or  cuffs  marked,  stamped  or  branded 
with  the  words  "  linen,''  "  pure  linen  "  or  "  all  linen "  or  incased  or  en- 
closed in  any  box,  package,  cover  or  wrapper  or  other  thing  in,  by  or  with 
wnich  the  said  article  is  packed,  enclosccl,  or  otherwise  prepared  for  sale 
or  disposition,  having  thereupon  any  engraving  or  printed  label,  stamp, 
imprint,  mark,  or  trade  mark,  indicating  or  denoting  by  such  marking, 
stamping,  branding,  engraving  or  printing,  that  such  article  is  **  linen,'* 
**  pure  linen,"  or  **  all  linen,"  unless  the  material  of  which  the  said  collars 
or  cuirs  are  manufactured  contains  at  least  one  fold  or  ply  which  has  a 
llax  thread  in  both  its  warp  and  filling,  is  guilty  of  a  misdemeanor. 

Added  by  chap.  580  of  lUOO.     In  effect  Oct.  I,'l900. 

§  364j.  Any  person,  firm,  corporation  or  association  who  or  which 
makes  or  sells  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise,  con- 
structed in  whole  or  in  part  of  gold  or  of  any  alloy  of  gold  and  having 
stamped,  branded,  engraved  or  imprinted  thereon  any  mark  indicating  or 
designed  or  intended  to  indicate  that  the  gold  or  alloy  of  gold  in  such 
article  is  of  a  greater  degree  or  karat  of  fineness  by  more  than  one  karat 
than  the  actual  quality  or  fineness  of  such  gold  or  alloy,  is  guilty  of  a  mis- 
demeanor. 

Added  by  chap.  287,  Laws  1905.     Takes  effect  Jan.  1,  1906. 

CHAPTER  331. 

L.  1898,  ch.  331,  as  am'd  by  L.  1905,  ch.  288. 

AN  ACT  in  relation  to  violations  of  the  provisions  of  the  penal 
code,  relating  to  the  manufacture  or  sale  of  spurious  silver- 
Avare  or  goldwarc. 

Title  amended  })y  L.  1905.  chap.  288.    In  effect  January  1,  190(5. 

Section  1.  Tpon  any  information  against  a  person,  firm, 
(*orj)oratinn  or  association  for  violation  of  .sections  three  hun- 
drcMJ  au>l  sixt\-four-a,  three  hundred  and  sixty-four-b,  throe 
hundred  and  sixtv-four-c,  three  hundred  and  sixtv-four-d,  three 
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hundred  and  sixty-four-e,  three  hundred  and  sixtv-four-f,  three 
hundred  and  sixty-four-g,  three  hundred  and  sixty-four-h,or  three 
hundred  and  .sixty-lour-j  of  the  penal  code,  the  magistrate  must 
issue  a  summons  in  suhstantially  the  form  prescribed  in  section 
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six  hundred  and  seventy-six,  signed  by  him,  with  his  name  of 
office,  requiring  the  accused  to  appear  before  him  at  a  specified 
time  and  place  to  answer  the  charge ;  the  time  to  be  not  more 
tlian  twenty  days  after  the  issuing  of  the  summons. 

Amended  by  L/1905,  chap.  288.     In  effect  January  1,  1906. 

§  2.  The  summons  must  be  served  by  delivering  a  copy 
thereof  and  showing  the  original  to  the  defendant ;  or,  if  the  de- 
fendant be  a  corporation,  by  delivering  a  copy  thereof  and  show- 
ing the  original  to  the  president  or  other  head  of  the  corpora- 
tion ;  or,  to  the  secretary,  cashier  or  managing  agent  thereof. 

§  3.  At  the  time  appointed  the  magistrate  must  pnx'eed  to 
investigate  the  charge,  in  the  manner  provided  by  law  for  the 
investigation  of  a  charge  against  any  natural  person  or  corpo- 
ration, brought  before  him,  so  far  as  those  proceedings  are  ap- 
plicable, except  as  provided  by  sections  four,  five,  six  and  seven. 
§  4.  If  it  shall  appear  to  the  magistrate  upon  the  investiga- 
tion that  the  defendant  has  filed  a  bond  as  provided  in  section 
five  and  that  the  article  of  merchandise  concernini]^  which  the 
charge  is  brought  was  not  made  or  altered  in  any  way  by  the  de- 
fendant, and  that  it  was  acquired  by  him  in  good  faith  as  an 
article  of  the  standard  of  purity  prescribed  in  sections  three 
hundred  and  sixtv-four-a,  three  hundred  and  sixtv-four-b,  three 
hundred  and  sixty-four-c,  three  hundred  and  sixty-four-d,  three 
hundred  and  sixty-four-e,  three  hundred  and  sixty-four-f,  three 
hundred  and  si xty-four-g,  three  hundred  and  sixty-four-h,or  three 
hundred  and  sixty-four-j,  of  the  y)enal  code,  and  without  knowl- 
edge or  information  on  the  part  of  the  defendant  to  the  contrary, 
the  charge  must  be  dismissed  and  the  defendant  discharged, 
provided  the  person  from  whom  the  defendant  acquired  the 
article  is  within  the  jurisdiction  of  the  court  or  has  likewise 
filed  a  similar  bond,  which  bond  is  in  full  force  and  effect  at  the 
time  of  the  sale  by  said  defendant,  an<l  provided  also  the  defend- 
ant furnish  to  the  magistrate  an  affidavit  stating  the  name,  ro^i- 
dence  and  place  of  business  of  the  ik  rson  from  whom  the  article 
was  acquired  by  the  defendant,  and  tlie  circnnistanccs  of  it'^  ac- 
quisition, together  with  an  undertakiutr  witli  two  sntTiciont  sure- 
ties, in  a  sum  to  be  fixed  by  the  niairi>trate,  conditioned  for  the 
appearance  of  the  defendant  to  tostit'v  in  any  ])rosecution,  ac- 
tion, or  proceeding  against  the  porsnn  from  whom  the  article 
was  acquired,  or  in  any  actirm  or  ])ro(*ooding  upon  the  bond 

given  bv  such  person. 

Amended  by  L.  1905,  chap.  288.     In  ofTi-ct  .Tniniary  1,  1000. 

§  5.  Any  manufacturer  of  silverware  or  iroldware,  or  any 
wholesale  or  retail  dealer  in  silverware  or  coldware,  upon  pay- 
ment of  a  fee  of  fifteen  dollar^,  mav  file  in  the  office  of  the  >iocre- 
tary  of  state  a  bond,  executed  bv  himself  as  principal,  and  by  a 
fidelity  or  surety  company  authorized  by  the  laws  of  this  state 
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to  transact  business,  or  bv  himself  as  principal  and  two  sufficient 
sureties,  both  of  whom  must  he  fn^elioltlers,  and  at  least  one  of 
whom  must  he  a  resident  of  this  state  and  a  frcn^holder  therein, 
which  bond  shall  Ix?  a]>proved  hv  a  justice  ol  the  supreme  court, 
and  be  subject  to  the  pr(»visions  of  r»haprer  ei.srht,  title  six,  article 
fifth,  of  the  code  of  civil  procedure,  so  far  as  they  are  appli- 
cable, in  the  penal  sum  of  five  thousand  dollars,  conditioned  for 
faithful  compliance  with  all  the  provisions  of  sections*  three 
hundred  and  sixty-four-a,  tliree  hundred  and  sixty-four-b,  three 
hundred  and  sixtv-four-c,  three  hundred  and  sixtv-four-d,  three 
hundred  and  sixty-four-e,  three  hundred  and  sixtv-four-f,  three 
hundred  and  sixtv-four-ir,  three  hundred  and  sixtv-four-h,  or 
three  hundred  and  sixtv-four-j,  of  the  penal  code. 

Amended  by  L.  190.'),  chap.  288.  'in  eireet  January  1,  1900. 

§  ().  Upon  satisfactory  proof  bv  affirlavit  to  the  attorney-gen- 
eral, of  a  violation  of  any  provisions  of  sections  three  hundred 
and  sixtv-four-a,  three  liundred  awd  sixtv-four-b,  three  hundred 
and  sixty-four-c,  three  hundred  and  sixty-four-d,  three  hundred 
and  sixty-four-e,  thre?  hundred  and  sixty-four-f,  three  hundred 
and  sixty-four-ir, three  hundred  rnd  sixtv-four-h, or  three  hundred 
and  sixty-four-j,  of  the  penal  code,  it  shall  be  his  duty  to  declare 
the  b(»nd  provided  for  in  the  preceding  section  forfeited,  and  to 
forthwith  ])roceed  on  behalf  of  the  people  of  the  state  of  Xew 
York  to  recover,  as  liquidated  damages,  the  whole  of  the  sum 
specified  therein  from  the  parties  thereto,  a^rainst  whom  judg- 
ment for  the  entire  amount  must  be  rendered  upon  proof  duly 
made  of  a  violation  by  the  principal  of  any  provision  of  the-said 
sections  of  the  penal  code,  unless  the  principal  shall  already 
have  been  convicted  in  a  criminal  i^rosecution  for  the  same  vio- 
lation. If,  however,  at  an^'  time  liefore  the  recovery  of  judg- 
ment upon  such  f(u*f(Mture,  the  principal  shall  a])])ear  iK^fore 
the  magistrate  who  issued  such  warrant  or  summons,  so  that  the 
charge  against  him  mav  be  dulv  examined  and  proceeded  with 
criminallv,  anv  proeeedinirs  before  the  attornev-ijeneral  shall  be 
discontinued,  nnd  if  the  boutl  shall  h^vo  been  meanwhile  for- 
feited, sucli  forfeiture  ^hnll  bp  rescinded  bv  the  attornev-ixenexal, 
nnd  any  subsequent  iu'tio:i  thereon  tlienbv  rendered  null  and 
in(»perative. 

Amended  by  I..  100.').  chap.  2S8.     In  effect  January  1.  lOOG. 

§  7.  J^roof  of  the  actual  recovery  by  the  ])eop]e  of  the  state 
of  the  wlude  amount  named  in  a  bond  i>iven  ])ursuant  to  the 
pn»visions  of  section  five,  may  be  ])leaded  in  l)ar  of  any  subse- 
quent criminal  ])rosecution  for  the  same  vifdation  for  which  the 
recovery  upon  the  bond  was  had. 
§  «.  This  act  shall  take  ei^ecf  immediatelv.  f  April  20,  1898.) 
§  365.  "  Article    of   merchandise  "    defined. — The     expres- 
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8ion  "article  of  raercbandise/'  as  used  Id  this  title,  signifies  anj 
goods,  wares,  work  of  art,  coramodity,  compouDd,  mixture,  or  otbe 
preparation  or  thing,  which  may  be  lawfully  kejr  t  or  offered  for  sale 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  the  Code  weot  into  operation. 

§ 366.  *^  Trade-mark "  defined. — A  " trademark "  is  a 
mark  used  to  indicate  the  maker,  owner  or  seller  of  an  article  of 
merchandise,  and  includes,  among  other  things,  any  name  of  a 
person,  or  corporation,  or  any  letter,  word,  device,  emblem,  figure, 
seal,  stamp,  diagram,  brand,  wrapper,  ticket,  stopper,  label,  or 
other  mark,  lawiully  adopted  by  iiim,  and  usually  affixed  to  an 
article  of  merchandise,  to  denote  that  the  same  was  imported, 
manufactured,  produced,  sold,  compounded,  bottled,  packed,  or 
otherwise  prepared  by  him ;  and  also  a  signature  or  mark, 
used  or  commonly  placed,  by  a  painter,  sculptor,  or  other  artist, 
Qpon  a  painting,  drawing,  engraving,  statue,  or  other 'work  of 
art,  to  indicate  that  the  same  was  designed  or  executed  by  him. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  the  Code  weot  into  effect. 

What  may  be. — The  authorities  upon  the  subject  of  trade-marks  were  col- 
lated and  discussed  in  Newman  v.  Alvord,  51  N.  i.,  189. 

Any  words  selected  arbitrarily,  not  expressive  of  the  quality  or  character  of 
the  article,  and  not  previously  appropriated  by  any  other  person  to  desif^ato 
a  idmilar  commodity,  may  be  used  as  a  trade-mark  for  such  article.  Smith  v. 
Sixbury,  26  Hun.  282. 

A  person  cannot  make  a  trade-mark  of  his  own  name  and  thus  debar  others, 
hmng  the  same  name,  from  using  it  in  their  business.  Meneely  v.  Meneely, 
«3N.  Y.,  427. 

The  name  of  a  place  may  be  adopted  and  used  as  a  trade-mark.  Newman 
t.  Alvord.  51  N.Y.,  189. 

Trade-mark  in  illustrations,  in  a  book  or  paper,  cannot  be  established. 
Munro  e.  Smith,  55  Hun.  419;  29  St.  Rep..  100. 

Trade-marks  may  consist  of  pictures,  symbols,  or  a  peculiar  form  or  fashion 
of  label,  or  they  may  cunsist  simply  of  a  word  or  words.  Hier  v.  Abraham^ 
^X  Y..519. 

Wliere  the  trade-mark  is  a  picture,  there  must,  to  constitute  an  infringement, 
l>esiich  an  imitation  as  to  amount  to  a  false  representation,  liable  to  deceive 
tbe  public.    Id. 

^  A  private  mark  used  for  office  convenience  and  employed  only  to  indicate 
«zeof  pa[)er,  does  not  constitute  a  trade-mark.  Ward  &  Co.  r.  ward,  40  St. 
Rep..  792. 

Tbe  adoption  of  a  fanciful  or  arbitiarv  name,  to  distincuisb  works  from 
otbers.  will  be  protected.     Munro  r.  Beadle.  55  Hun,  :n2;  2S  St.  Rep.,  503. 

Wberc  the  trade-mark  con.sists  of  a  word,  it  continues  to  be  th<*  disiinguiBlk- 
insrmarkof  the  manufacture  to  which  it  is  applied,  in  whatever  form  it  is 
pnnted  or  represented.     Hier  r.  Abrahams,  82  K.  Y.,  5! 9. 

An  exclusive  right  cannot  be  acquired  to  tlie  use  of  the  words  "  gol  I  inedu'  " 
*^atmde  mark  upon  the  wrappers  of  a  manufactured  article.  Taylor  r.  (iil- 
liw.59y.  Y'.,  331. 

It  was  held,  in  Caswell  r.  Davis.  58  N.  Y.,  223.  that  the  phrase  "  Ferro- 
Phosphorated  Elixer  of  Calisaya  Bark,"  could  be  protected  as  a  trademark. 

Words  "International  Banking  (Jo."  cannot  be  exclusively  appn^priated  aa 
Jtjade-mark  or  name  of  place  of  business.     Koehler  v.   Sanders,  33  St.  Rep., 

Words  **  Compressed  Yeast "  are  not  the  subject  of  trade-mark.  Fleisc;li- 
°**fit.  Newman,  21  8t  Rep.,  790.  Nor  can  a  form  of  package  be  appropri- 
•^  80  as  to  exclude  others  from  using  it.    Id. 

The  word  "Congress,"  used  in  connection  with  the  bottling  and  sale  of 
^^  fbwing  from  Congress  spring,  is  a  proper  and  legitimate  business  trade- 
"^k.    Congress  Spring  Co.  t.  High  Rock  Spring  Co.,  45  N.  Y.,  291. 

See  People  «.  Filler,  60  Hun,  554;  20  St.  Rep.,  538:  3  N.  Y.  Supp.,  787; 
"•goer  V,  Didy,  00  St.  Rep.,  841;  22  N.  Y,  Supp.,  495,  dissenting  opinion. 
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§  367.  AAzins  defined. — ^A  trade-mark  is  deemed  to  be  affixed  to  an 
article  of  merchandise  when  it  is  placed  in  any  manner  in  or  upon,  either 

1.  The  article  itself.;  or 

2.  A  box,  bale,  barrel,  bottle,  case,  cask,  platter  or  other  vessel  or  pack- 
age, or  a  cover,  wrapper,  stopper,  brand,  label  or  other  thing  in,  by  or  with 
which  the  goods  are  packed,  inclosed  or  otherwise  prepared  for  sale  or  dis- 
position. 

Amended  by  chap.  494,  Laws  1904.     Took  effect  April  29,  1904. 

§  368.  Imitation  of  trade-mark. — An  imitation  of  a  " trademark ** 
is  that  which  so  far  resembles  a  genuine  trade-mark  as  to  be  likely  to  induce 
the  belief  that  it  is  genuine,  whether  by  the  use  of  words  or  letters,  similar 
in  appearance  or  in  sound,  or  by  any  sign,  device  or  other  means  whatso- 
ever. 

Amended  by  chapter  384  of  1882. 

This  amendment  was  made  before  the  Code  went  into  operation. 

What  is  an  imitation. — ^As  to  what  amounts  to  an  imitation  of  a 
trade-mark,  see  Colman  t\  Crump,  70  N.  Y.,  673. 

The  resemblance  of  the  simulated  to  the  genuine  trade-mark  must  be  such 
as  to  amount  to  a  false  representation,  which  is  liable  to  deceive  the  public 
and  enable  the  imitator  to  pass  off  his  goods  as  those  of  the  person  whose 
trade-mark  is  imitated.  Popham  t\  Cole,  66  N.  Y.,  69.  When  ordinary  at- 
tention on  the  part  of  customers  will  enable  them  to  discriminate  between 
them,  it  does  not  amount  to  an  imitation.    Id. 

This  is  substantially  the  rule  at  common  law  relating  to  infringements  of 
trade-marks.  People  v.  Fisher,  60  Hun,  654,  20  St.  Rep.,  538;  3  N.  Y. 
Supp.,  787. 

See  Wagner  v,  Daly,  50  St.  Rep.,  843;  22  N.  Y.  Supp.,  496;  dissenting 
opinion. 

§  369.  ReftUins  or  selling  stamped  mineral  irater  bottles,  et 
cetera. — Any  person  engaged  in  making,  bottling,  packing,  selling  or  dis- 
posing of  milk,  ale,  beer,  cider,  mineral  water  or  other  beverage,  or  in 
making,  selling  or  disposing  of  pastry,  may  register  his  title  as  owner  of  a 
trade-mark  by  filing  with  the  secretary  of  state  and  the  clerk  of  the  county, 
where  the  principal  place  of  business  of  such  person  is  situated,  a  descrip- 
tion of  the  marks  and  devices  used  by  him  in  his  business  and  in  case 
same  has  not  been  heretofore  published  according  to  the  laws 
existing  at  the  time  of  publication,  causing  the  same  to  be  published  in  a 
newspaper  of  the  county,  three  weeks  daily,  if  in  the  city  of  New  York  or 
Brooklyn,  and  weekly  if  in  any  other  part  of  the  state;  but  no  trade-mark 
shall  be  filed  which  is  and  cannot  become  a  lawful  trade-mark,  or  which 
is  merely  the  name  of  a  person,  firm  or  corporation  unaccompanied  by  a 
mark  sufficient  to  distinguish  it  from  the  same  name  when  used  by  another 
person.  After  such  registration,  the  use  without  the  consent  of  the  owner 
of  the  trade-mark  so  described  or  the  filling  of  any  bottle,  siphon,  barrel, 
platter,  vessel  or  thing  for  the  purpose  of  sale,  or  for  the  sale,  therein,  of 
any  article  of  the  same  general  nature  and  quality  which  said  bottle,  siphon. 
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larrel,  platter,  vessel  or  other  thing  before  contained  without  the  oblitera- 
tion or  defacement  of  the  trade-mark  upon  it  when  such  trade-mark  can  be 
obliterated  or  defaced  without  substantial  injury  to  the  bottle,  siphon, 
barrel,  platter,  vessel  or  other  tfiing,  so  as  to  prevent  its  wrongful  use,  shall 
be  deemed  a  misdemeanor. 

Amended  by  chap.  4d4,  Laws  1904.     Took  effect  April  29,  1904. 

Amended  by  chap.  513  of  1885. 

This  amendment  added  "  milk  "  to  the  articles  enumerated  in  the  origi- 
nal section. 

See  notes  under  sections  366  and  368,  ante. 

See  chaps.  467  and  478  of  1885;  chap.  377  of  1887;  chap.  181  of  1888. 

Act  of  1887.— The  act  of  1887,  as  amended  by  chap.  181  of  1888,  was 
iield,  in  People  v.  Cannon,  43  St.  Rep.,  427,  to  be  constitutional. 

It  does  not  place  unreasonable  restrictions  upon  the  lawful  business  of 
dealers  in  bottles,     Id. 

This  act  was  held  not  to  cover  the  case  of  printed  or  lithographed  labels. 
People  u.  Elfenbein,  48  St.  Rep.,  37. 

Upon  an  indictment  under  the  act  of  1887,  the  fact  that  the  defendant 
purchased  the  bottles  in  the  due  course  of  business,  and  without  knowledge 
88  to  the  true  owner,  was  held  to  be  no  defense  to  him.  People  v.  Cannon, 
43  St.  Rep.,  427. 

As  to  the  suflBciency  of  an  indictment  under  chap.  377  of  1887,  as  amended 
by  chap.  181  of  1888,  see  People  v.  Quinn,  44  St.  Rep.,  920. 

For  a  decision  under  the  act  of  1877,  as  amended  by  chap.  181  of  1888, 
see  People  v.  Bartholf,  49  St.  Rep.,  368. 

See  Mullins  r.  People,  24  N.  Y.  399 ;  23  How.  289. 

§  370.  Keepins  vQeli  bottles,  platters,  etc.,  witH  intent  to  refill 
or  lell  them. — Any  person  engaged  in  the  business  of  buying  and  selling 
Iwttles,  siphons,  barrels,  platters,  or  other  vessels  or  things,  who  shall, 
^ith  intent  to  defraud  the  registered  owner  of  the  trade-mark,  knowingly 
sell  or  offer  for  sale  any  bottle,  siphon,  barrel,  platter,  vessel,  or  other  thing, 
to  any  person,  who,  he  has  reason  to  believe,  wrongfully  intends 
to  use  the  trade-mark  upon  it  or  to  refill  such  bottle,  siphon,  bar- 
'pJ.  platter,  vessel,  or  other  thing,  in  violation  of  section  three  hundred 
■nd  sixty-nine,  shall  be  deemed  guilty  of  a  misdemeanor. 

Amended  by  chap.  494,  Laws  1904.     Took  effect  April  29,  1904. 

S  371.  Searcli  for  bottles,  platters,,  et  cetera. — Whenever  a  regis- 
tered owner  of  a  trade-mark  or  his  agent,  makes  oath  before  a  magistrate 
that  he  has  reason  to  believe  and  does  boliove.  statinjr  the  grounds  of  his 
•^Jief,  that  a  bottle,  siphon,  vessel,  platter,  barrel  or  other  thing  to  which 
isafiixedthe  trade-mark  belonging  to  him  is  being  used  or  filled,  or  has  been 
^Id  or  offered  for  sale,  by  any  person  whomsoever,  in  violaticm  of  the  pre- 
'*d'ng  section,  then  the  magistrate  may  issue  a  search  warrant  to  discover 
toe  thing  and  cause  the  person  having  it  in  possession  to  be  brought  before 
'''Di  and  may  thereupon  inquire  into  the  circumstances,  and  if  on  examina- 
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tion  lie  finds  that  such  person  has  been  guilty  of  the  offense  charged,  he 
may  hold  the  offender  to  bail  to  await  the  action  of  the  grand  jury  and  the 
offender  shall  also  be  liable  for  all  action  on  the  case  for  damages,  for 
such  wrongful  use  of  such  trade-mark  at  the*  suit  of  the  owner  thereof,  and 
the  party  aggrieved  shall  also  have  his  remedy  according  to  the  course  of 
<?quity  to  enjoin  the  wrongful  use  of  his  trade-mark,  and  to  recover  compen- 
sation therefor,  in  any  court  having  jurisdiction  over  the  person  guilty  of 
iiucii  wrongful  use. 

Amended  by  chap.  494,  Laws  1904.     Took  effect  April  29,  1904. 

Remedies. — Under  chap.  181  of  1888,  the  magistrate  has  the  discretion  to 
refuse  to  bring  the  person  before  him  for  conviction  in  the  summary  manner 
specified  in  section  4  of  the  act,  or  to  bring  him  and  proceed  in  the  manner 
directed  bv  the  Code  of  Criminal  Procedure.  People  ex  rel.  Fellows  €.  Hogan, 
55  Hun,  391;  7  N.  Y.  Cr..  470;  29  St.  Hep.,  110:  8  N.  Y.  8upp..  451.  After 
the  person  has  been  brought  and  examined  before  him,  the  magistrate  may. 
it  neetns,  impose  tlie  punishment  in  such  summary  manner,  or,  under  the  pro- 
visions of  The  Criminal  Code  (sections  56  and  64)  send  the  case  for  trial  befoie 
the  special  sessions,  if  the  defendant  so  elects.     Id. 

The  provisions  of  chap.  377  of  1887.  as  amended  by  chap.  181  of  1888,  give 
two  separate  rem'  dies  :  (1.)  L'nder  section  2,  which  declares  the  offense  a  mis- 
demeanor; (2  )  Under  sec  ion  4  which  authorizes  the  magistrate,  i-ssuin^  the 
search  warrant,  to  try  the  offender  in  a  summary  manner.  People  ex  rel. 
Fellows  V.  Hog  in,  123  N.  Y.  219;  33  St.  Rep.,  48.  The  mandatory  provisions 
of  section  4  ai^ply  only  w-here  the  magistrate  takes  jurisdiction  under  its  sum- 
mary provisions,*and  do  not  prevent  him  from  sending  the  case  to  the  sessions 
for  trial.     Id. 

See  MuUins  r.  People,  24  N.  Y'.,  399;  23  How.   289. 

§  37*.  Defacing  marks  upon  wrecked  property. — A  per- 
son wlio  defaces  or  obliterates  the  marks  upon  wrecked  property, 
or  in  any  manner  disguises  the  appearance  tliereof,  with  intent 
to  prevent  the  owner  from  discnvering  its  identity,  or  who  des- 
troys or  suppresses  any  invoice,  bill  of  lading  or  other  document 
tending  to  show  the  ownerehip  thereof,  is  guilty  of  a  misde- 
meanor. 

Goods  contained  in  a  vessel  sunk  or  abandoned  at  sea,  and  which  are  not 
cast  upon  the  shore,  are  not  "wrecks."    Baker  r.  Hoag,  7  N.  Y.,  555. 

§  373.  Floating  logs  and  defacing  marks  thereon. — A 

person  who  : 

1.  Floats,  runs  or  assists  in  floating  or  running  any  lumber,  logs 
or  other  timber  upon  or  over  any  river  not  excepted  b}'  law, 
within  this  stale,  recognized  by  law  or  use  as  a  public  highway 
for  the  purpose  of  floating  and  running  lumber,  logs  and  other 
timber  therein,  without  Qrst  filing  the  bond  executed  and  approved 
jis  required  by  law;  oi* 

2.  Unlawfully  cuts  out,  alters  or  defaces  any  mark  made  upon 
j^tuy  log  or  ]uml)er,  whether  such  mark  be  recorded  or  not,  or  puts 
j;  false  mark  in>on  anv  \o^  or  lumber  floating  in  any  of  the  waters 
of  this  state  or  lying  upon  land;  is  guilty  of  a  misedmeanor. 
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Am*d  by  chap.  692  of  1898. 

This  amendment  added  subd.  1  of  the  present  lection;  and  will  go  into  effect 
October  1,  1898. 

§374.  Officer  unlaw  fally  detaining  wrecked  property. 

— An  officer,  wbo8e  duties  pertain  in  any  way  to  wrecked  prop- 
ertv,  who,  without  authority  of  law,  detains  such  property  or  the 
proceeds  thereof,  after  the  salvage  and  expenses  chargeable 
thereon  have  been  paid  or  offered  to  him,  or  wno  is  guilty  of  any 
f  i-aud,  embezzlement  or  extortion  in  the  discharge  of  such  duties, 
is  guilty  of  a  misdemeanor. 

§375.  Fraud  in  aifairs  of  limited  partnership.  —  A 

member  of  a  limited  partnership,  who  is  guilty  of  any  fraud  in  the 
affairs  of  the  partnership,  is  guilty  of  a  misdemeanor. 

§  376.  Solemnizing  unlawful  marriages. — A  minister  or 
magistrate  who  solemnizes  a  marriage  when  either  of  the  pai*ties 
is  known  to  him  to  be  under  the  age  of  legal  consent,  or  to  be  an 
idiot  or  insane  person,  or  a  marriage  to  which  within  his  knowl- 
edge a  legal  impediment  exists,  is  guilty  of  a  misdemeanor.  Until 
a  marriage  has  been  dissolved  or  annulled  by  a  proper  tribunal  or 
court  of  competent  jurisdiction,  any  person  who  shall  assume  to 
gi-ant  a  divorce,  in  writing,  purporting  to  divorce  husband  and 
wife,  and  permitting  them  or  either  of  them  to  lawfully  marry 
again,  shall  be  guilty  of  a  misdemeanor  punishable  by  fine  for  the 
first  offense  not  exceeding  five  hundred  dollars,  and  for  the  second 
oflense  one  thousand  dollars,  or  imprisonment  not  exceeding  one 
yc^r,  or  both  such  fine  and  imprisonment. 

Am'd  by  chap.  461  of  1893. 

This  amendment  added  the  latter  provision  of  the  present  section. 

See  section  301,  ante. 

Who  may  solemnize  marriagres. — As  to  who  may  solemnize  marriages 
for  the  purpose  of  rcgisterlDg  and  authenticating  the  same,  see  chap.  416  of 
18S9. 

Legal  consent. — The  age  of  legal  consent  for  contracting  nuuriage  shall  be 
eighteen  years,  in  case  of  both  males  and  females.    Chap.  272  of  1896. 

Bee  In  re  Hampe,  2  City  Ct.,  408,  note. 

§  377.  Unlawful  confinement  of  idiots^  insane  persons^ 

6tc. — A  person,  who  confines  an  idiot,  lunatic  or  insane  person, 
in  any  other  manner  or  in  any  other  place  than  as  authorized  by 
law,  and  a  person  guilty  of  harah,  cruel  or  unkind  treatment  of, 
or  any  neglect  of  duty  towards,  any  idiot,  lunatic  or  insane  per- 
son under  confinement,  whether  lawfully  or  unlawfully  confined, 
is  guilty  of  a  misdemeanor. 

See  subd.  6  of  section  223.  ante. 
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§  378.  Taking  secvrity  for  nsnriovs  loans. — A  person  who  takes 
security,  upon  any  household  furniture,  sewing  machines,  plate  or  silver- 
ware in  actual  use,  tools  or  implements  of  trade,  wearing  apparel  or 
jewelry,  for  a  loan  or  forbearance  of  money,  or  for  the  use  or  sale  of  his 
personal  credit,  conditioned  upon  the  payment  of  a  greater  rate  than  six 
per  centum  per  annum  or,  who  as  security  for  such  loan,  use  or  sale  of 
personal  credit  as  aforesaid,  makes  a  pretended  purchase  of  such  property 
from  any  person,  upon  the  like  condition,  and  permits  the  pledgor  to  re- 
tain the  possession  thereof  is  guilty  of  a  misdemeanor. 

Amended  chap.  661,  Laws  1904.    Took  effect  May  0,  1904. 

A  note  is  not  necessarily  usurious  because  on  its  face  it  bean  interest  tX 
seven  per  cent.  People  v,  Wheeler,  47  Hun,  485.  To  make  it  usurious,  it 
roust  have  been  given  for  a  loan  of  money,  etc.,  and  must  be  a  promise  to  pay 
more  than  the  legal  rate  of  interest.     Id. 

§  tt79.  Reconflniug  persons  discharged  upon  writ.— A 

pei-son,  who  either  solely,  or  as  a  member  of  a  court,  or  in  the 
execution  of  a  judgment,  order  or  process,  knowingly  recommits, 
imprisons  or  restrains  of 'his  liberty,  for  the  same  cause,  any  per- 
son who  has  been  discharged  from  imprisonment  upon  a  writ  of 
habeas  corpus,  or  certiorari^  is  guilty  of  a  misdemeanor,  punishable 
by  a  fine  not  exceeding  one  thousand  dollars  or  by  imprisonment 
not  exceeding  six  months,  or  both  ;  and  in  addition  to  the  punish- 
ment prescribed  therefor,  he  forfeits  to  the  party  aggrieved,  one 
thousand  two  hundred  and  fifty  dollars,  to  be  recovered  in  a  civil 
action. 

See  section  2050  of  Code  of  Civil  Procedure. 

A  re- arrest  upon  the  same  sentence  upon  which  the  prisoner  was  imprisonec) 
the  first  time,  after  his  discharge  on  Jiabeas  corpus,  is  unlawful.  laatter  of 
Crow,  80  Alb.  L.  J.,  210. 

§  380.  Concealing  pernons  entitled  to  writ  of  deliver- 
ance.— A  person  having  in  his  custody  or  power  or  under  his  re- 
straint, one  who  would  be  entitled  to  a  writ  of  habeas  corpus  or 
certiorari,  or  for  whose  reHef  a  writ  of  habeas  corpus  or  certiorari 
has  been  issued,  who,  with  intent  to  elude  the  service  of  such 
writ,  or  to  avoid  the  effect  thereof,  transfers  the  party  to  the  cus- 
tody, or  places  him  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  of  his  confinement,  or  who,  without, 
lawful  excuse,  refuses  to  produce  him,  is  guilty  of  a  misdemeanor, 
punishable  as  prescribed  in  the  last  section. 

A  person,  who  takes  a  child  and  conceals  him  from  the  custody  of  its 
father,  is  liable  to  be  prosecuted  for  a  misdemeanor.  Rising  t>.  Dodge,  2 
Duer,  42. 

§  381.  Innkeepers  and  carriers  refusing  to  receive 
guests  and  passengers. — A  person  who,  either  on  his  own 
account  or  as  agent  or  oiHcer  of  a  corporation,  carries  on  business 
as  innkeeper,  or  as  common  carrier  of  passengers,  and  refuses, 
without  just  cause  or  excuse,  to  receive  and  entertain  any  guest, 
or  to  receive  and  carry  any  passenger,  is  guilty  of  a  misde- 
meanor. 

See  section  383.  post. 

§  383.  Frauds  on  hotel-keepers. — A  person  who  obtains 
ariv  lodsijiniT.  f<vv:l  or  nceonin)']aii.»n  M  iin  inn,  boarding- house  or 
lodgini?  house,  ex(?ei>t  -m  «MinLri;iiit  l'>iLrin;Lj^  honst*,  without,  paving 
therefoi*.  with  intent  to'h^fra.i  I  i.m!  irotii^itor  oi-  manimer  thereof. 
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or  who  obtains  credit  at  such  an  inn,  boarding-hooae  or  lodging- 
hoose,  by  the  use  of  any  false  pretense,  or  wbo^  after  obtaining 
eredit  or  aocommodation  at  sach  an  inn,  boarding  house  or  lodg- 
iDghooae,  absconds  and  sarreptitiously  removes  his  baggage  there- 
from without  paying  for  his  food,  accommodation  or  lodging,  is 
guilty  of  misaemeanor.     [Am'd  by  chap.  883  of  1895 ;  to  take 

effect  Sept  1,  1896.] 

The  first  insertion  is  qualified  by  the  words  "  except  an  emigrant  boardine- 
boose."  Words  '*  or  lod^ng-house  "  inserted  three  times  after  the  word  "boaid- 
ing-houae  "  by  amendment  of  1895. 

Am'd  by  chap.  645  of  1886. 

This  amendment  extended  the  provisions  of  the  original  section  to  boarding- 
booaes. 

See  sabd.  83.  section  56  of  Code  of  Criminal  Procedure. 

See  note  in  28  Abb.  N.  C,  256,  257. 

S  S83.  Protecting  elril  and  public  rights.— Person  who: 

1.  Excludes  a  citizen  of  this  state,  by  reason  of  race,  color  or  previous  con* 
ditioD  of  servitude,  from  the  equal  enjoyment  of  anj  accommodation,  facility  or 
priTilege  furnished  by  innkeepers  or  common  earners,  or  by  owners,  managers 
or  lessees  of  theatres  or  other  places  of  amusement,  or  by  teachers  and  officers 
of  common  schools  and  public  institutions  of  learning,  or  by  cemetery  associa- 
tk)D8;  or 

2.  Denies  or  aids  or  incites  another  to  denv  to  any  other  person  because  of 
noe,  creed  or  color,  full  enjoyment  of  any  of  the  accommodations,  advantages, 
facilities  and  privileges  of  any  hotel,  inn,  tavern,  restaurant,  public  conveyance 
on  land  or  water,  theatre  or  other  place  of  public  resort  or  amusement; 

Is  guiltv  of  a  misdemeanor,  punishable  by  fine  of  not  less  than  fifty  dollars 
Bor  more  than  five  hundred  dollars. 

Am'd  by  chap.  692  of  1898. 

This  amendment  introduced  the  present  subd.  2  into  this  section,  and  will  go 
intoeffeca  October  1,  1898. 

See  section  881,  ante. 

See  ISth,  14th  and  15th  amendments  to  the  Federal  Constitution. 

CoBstitatiOBAl.— This  section  was  held,  in  People  v.  King,  5  St.  Rep..  188; 
43 Han,  187,  by  the  supreme  court,  and  in  same  case  on  appeal,  18  St.  Rep., 
SS8;  110  N.  T.,  420,  by  the  court  of  appeals,  to  be  constitutional. 

A  state  law,  excluding  colored  people  from  admission  to  places  of  public 
ttmsement.  would  be  considered  as  a  violation  of  the  Federal  Constitution. 
Ptople  f.  King,  18  St.  Rep.,  858;  110  N.  Y.,  426. 

fiitertainments. — ^This  section  does  not  interfere  with  entertainments,  or 
Parent  persons,  not  engaged  in  keeping  a  place  of  public  amusement,  from 
legulating  admission  to  socisd,  public  or  private  entertainments  given  by  them 
II  they  mav  deem  best,  nor  does  it  seek  to  compel  social  equality.    Id. 

Plaee  or amusemeiit.— A  skating  rink  is  a  '*  place  of  amusement"  within 
^meaning  of  this  term  as  used  in  this  section.  People  v.  King,  5  St.  Rep., 
1«:  43  Hun,  187. 

-  lodietment. — As  to  the  sufiiciency  of  an  indictment  under  this  section,  see 
I^plet.  King,  18  St.  Rep.,  858;  HON.  Y..  418. 

See  People  ©.  Rosenberg,  51  St.  Rep..  189;  22  N.  Y.  Supp.,  61. 

§  883-a.  Discriminatton,  when  prohibited.— If  a  person  who  owns,  oc- 
^es,  manages  or  controls  a  building,  park,  enclosure  or  other  place,  opens 
^  lamc  to  the  public  generally  at  stated  periods  or  otherwise,  be  shall  not 
discriminate  against  any  person  or  class  of  persons  in  the  price  charged  for  ad- 
iB^on  thereto.  A  person  violating  the  provisions  of  this  section  is  guilty  of 
t  misdemeanor. 

Kew.    Added  by  chap.  724  of  1899.    In  cfTect  May  27.  1899. 
§  S88a.  BicTCle  race ;  time  of  riding  limited.— In  a  bicycle  race,  or 
<wer  oonte8t  of  skill,  speed  or  endurance,  wherein  one  or  more  persons  shall 
^  a  contestant  or  contestants,  it  shall  be  unlawful  for  any  contestant  to  con^ 
tioae  in  such  race  or  contest  for  a  longer  time  than  twelve  hours  during  any 
twenty-four  hours.    The  proprietor,  occupant  or  lessee  of  the  place  where 
ncfaraoe  or  contest  takes  place,  consenting  to,  allowing  or  permitting  any  vio- 
lation of  the  foreg  ^ing  provisions  of  this  section  is  guilty  of  a  misdemeanor. 
Hw  manager  or  superintendent  of  such  race  or  contest  consenting  to,  permitting 
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or  allowing  any  violation  of  the  provisions  of  the  first  sentence  of  this  sectk) 
is  ffuilty  of  a  misdemeanor. 

New.    Added  bv  chap.  816  of  1899.    In  effect  April  14,  1809. 

§  884.  Acrobatic  exhibitions.— The  proprietor,  occupant  or  lessee  of  ao 
place  where  acrobatic  exhibitions  are  held,  who  permits  any  person  to  perfan 
on  any  trapeze,  rope,  pole  or  other  acrobatic  contrivance,  without  net  work  o 
other  sufficient  means  of  protection  from  falling  or  other  accident,  and  an 
person  who  makes  or  attempts  to  mal^e  an  ascension  by  means  of  a  ballooE 
with  a  trapeze  or  parachute  attachment,  or  any  other  device  for  the  purpose  o 
making  a  descent  from  sucli  balloon,  is  guilty  of  a  misdemeanor,  punishabl 
for  the  first  offense  by  a  fine  of  two  hundred  and  fifty  dollars,  and  for  eac 
subsequent  offense  by  a  fine  of  two  hundred  and  fifty  dollars  and  imprisoi 
ment  not  less  than  three  months  nor  more  than  one  year. 

Am'd  by  chap.  268  of  1892. 

This  amendment  extends  the  provision  to  the  performer,  etc. 

§  384a  Contracts  in  relation  to  Indian  lands.— A  person  who  withoc 
the  authoritv  and  consent  of  the  legislature,  in  any  manner  or  for*  or  on  an 
terms,  purchases  any  lands  within  this  state  of  any  Indian  residing  therein,  c 
makes  anv  contract  with  any  Indian  for  or  conco?ning  the  sale  of  any  land 
within  this  state,  or  gives,  sells,  demises,  conveys  or  otherwise  disposes  of  an 
such  lands,  or  any  interest  therein,  or  offers  so  to  do,  or  enters  upon  or  ttki 
possession  of  or  settles  upon  any  such  lands,  by  pretext  or  color  of  any  rigl 
or  interest  in  the  same,  in  consequence  of  any  such  purchase,  or  contract  mac 
or  to  be  made,  since  October  fourteen,  seventeen  hundred  and  seventy-fl?e, 
guilty  of  a  misdemeanor. 

♦  So  in  the  original.     **  Form  "  is  meant. 

This  section  was  added  by  chap.  692  of  1898,  and  will  go  into  effect  Octob 
1,  1893. 

g  884b.  Unlawfal  dealing  in  convict-made  goods.— A  person  who 

1.  Sells  or  exposes  for  sale  convict-made  goods,  wares  or  merchandise,  witl 
out  a  license  therefor,  or  having  such  license  does  not  transmit  to  the  secretai 
of  state  the  statement  required  by  article  four  of  the  labor  law;  or 

2.  Sells,  offers  for  sale,  or  has  in  his  possession  for  sale  any  such  conric 
made  ^oods, wares  or  merchandise  without  the  brand,  mark  or  label  require 
by  article  four  of  the  labor  law;  or 

8.  Removes  or  defaces  or  in  any  way  alters  such  brand,  mark  or  label, 
ffuilty  of  a  misdemeanor,  and  upon  conviction  therefor  shall  be  punished  by 
fine  of  not  more  than  one  thousand  nor  less  than  one  hundred  dollars,  or  I 
imprisonment  for  not  less  than  ten  days,  or  by  both  such  fine  and  imprisonmeo 

Am'd,  ch.  416  of  1897. 

§  384c.  A  person  who  charges  for  elevating,  receiving  or  dischardng  gra 
by  means  of  fioatin^  or  stationary  elevators  a  greater  sum  than  is  allowed  I 
law  is  guilty  of  a  misdemeanor. 

Added,  ch.  551  of  1896.     In  effect  October  1,  1896. 

§  384d.  A  person  who  violates  any  provision  of  section  thirty -nine  of  tl 
domestic  commerce  law  is  guilty  of  a  misdemeanor. 

Added,  ch.  551  of  1896.     In  effect  October  1,  1896. 

%  384e.  Unlicensed  peddlers.— A  person  who  is  found  trading  as  a peddl 
without  a  license,  or  contrary  to  the  terms  of  his  license,  or  who  refuses 
produce  his  license  on  demand  of  any  officer  or  citizen  iS  guilty  of  a  misc 
meaner. 

Added,  ch.  531  of  1896.     In  effect  October  1,  1896. 

§  384f.  Failure  to  furnish  statistics  to  commissioner  < 
labor  statistics. — Any  person  who  refuses,  when  requested  I 
the  commissioner  of  labor  statistics, 

1.  To  admit  him  or  a  person  authorized  by  him  to  a  mine,  fj 
tory,  workshop,  warehouse,    elevator,   foundry,  machine  shop 
other  manufacturing  establishment;  or, 

2.  To  furnish  him  with  information  relative  to  his  duties  whi< 
may  be  in  such  person's  possession  or  under  his  control ;  or, 

8.  To  answer  (luestions  put  by  such  commissioner  in  a  oircal 
or  otherwise,  or  snail  knowingly  answer  such  questions  untrat 
fully,  is  guilty  of  a  misdemeanor,  and  on  conviction  therefor  shf 
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shed  by  a  fine  of  not  less  than  fifty  nor  more  than  two 
dollars. 
:h.  4i6  of  1897. 

Ig.  Refusal  to  admit  inspector  to  mines  and  quar- 
ilure  to  comply  with  requirements  of  inspector.— 

:asing  to  admit  the  factory  inspector,  or  any  person  au- 
by  him,  to  a  mine  or  quarry,  for  the  purpose" of  examina- 
inspection. 

glecting  or  refusing  to  comply  with  the  provisions  of  arti- 
of  the  labor  law  upon  written  notice  of  the  factory  in- 
is  guilty  of  a  misdemeanor,  and  upon  conviction  therefor 
punished  by  a  fine  of  not  less  than  fifty  dollars,  or  by  im- 
mt  for  not  less  than  thirty  days. 
:h.  416  of  1897. 

lb.  Hours  of  labor  to  be  required.— Any  person  or 

ion, 

10,  contracting  with  the  state  or  a  municipal  corporation, 
uire  more  than  eight  hours  work  for  a  day's  labor;  or, 

lo  shall  require  more  than  ten  hours  labor,  including  one- 
ir  for  dinner,  to  be  performed  within  twelve  consecutive 
f  the  employees  of  a  street  surface  and  elevated  railway 
r  operated  by  corporations  whose  main  line  of  travel  or 
B  principally  within  the  corporate  limits  of  cities  of  more 
\  hundred  thousand  inhabitants;  or, 
ao  shall  require  the  employees  of  a  corporation  owning  or 
5  a  brickyard  to  work  more  than  ten  hours  in  any  one 
X)  commence  work  before  seven  o'clock  in  the  morning, 
y  agreement  between  employer  and  employee ;  or, 
no  shall  require  the  employees  of  a  corporation  operating 
railroad  of  thirty  miles  in  length  or  over,  in  whole  or  in 
ain  this  state,  to  work  contrary  to  the  requirements  of 
>ne  of  the  labor  law,  is  guilty  of  a  misdemeanor,  and  on 
)n  therefor  shall  be  punished  by  a  fine  of  not  less  than 
dred  nor  more  than  one  thousand  dollars  for  each  offense. 
3n tractor  with  the  state  or  a  municipal  corporation  shall 
nore  than  eight  hours  for  a  day's  labor,  upon  conviction 
in  addition  to  such  fine,  the  contract  shall  be  forfeited  at 
m  of  the  municipal  corporation. 
ih.  4ie  of  1897. 

11.  Payment  of  wages. — A  corporation  or  joint  stock 

on  or  a  person  carrying  on  the  business  thereof,  by  lease 

^ise,  who  does  not  pay  the  wages  of  its  employees  in 

ekly  or  monthly  as  provided  in  article  one  of  the  labor 

;uilty  of  a  misdemeanor,  and  upon  conviction  therefor, 

fined  not  less  than  twenty-five  nor  more  than  fifty  dollars 

offense. 

^.  410  of  1897. 

y.  Failure  to  furnish  seats  for  female  employees. 

wiBon  employing  females  in  a  factory  or  mercantile  estab- 
;  who  does  not  provide  and  maintain  suitable  seats  for  the 
ich  employees  and  permit  the  use  thereof  by  such  employ* 
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ees  to  such  an  extent  as  may  be  reasonable  for  the  preser 
tion  of  their  health,  is  guilty  of  a  misdemeanor. 

Added,  chup.  41C  of  1897. 

§  384k.  No  fees  to  be  charged  for  services  rendered  by  f 

public  employment  bureaus. — A  person  connected  with 
employed  in  a  free  public  employment  bureau,  who  si 
charge  or  receive  directly  or  indirectly  any  fee  or  comper 
tion  from  any  person  applying  to  such  bureau  for  help  or  1 
ployment,  is  guilty  of  a  misdemeanor. 

Added,  chap.  41G  of  1S07. 

§  384I.  Violations  of  provisions  of  labbr  law. — ^Any  per 
who  violates  or  does  not  comply  with: 

1.  The  provisions  of  article  six  of  the  labor  law,  relating 
factories ; 

2.  The  provisions  of  article  seven  of  the  labor  law,  relat 
to  the  manufacture  of  articles  in  tenements; 

3.  The  provisions  of  article  eight  of  the  labor  law,  relati 
to  bakeries  and  confectionery  establishments,  the  employm' 
of  labor  and  the  manufacture  of  flour  or  meal  food  produ 
therein ; 

4.  The  provisions  of  article  eleven  of  the  labor  law,  rel 
ing  to  mercantile  establishments,  and  the  employment 
women  and  children  therein; 

5.  And  any  person  who  knowingly  makes  a  false  statem 

in  or  in  relation  to  any  application  made  for  an  employm 

certificate  as  to  any  matter  required  by  article  six  and  ele^ 

of  the  labor  law  to  appear  in  any  affidavit,  record,  transci 

or  certificate  therein  provided  for,  is  guilty  of  a  misdemea 

and  upon  conviction  shall  be  punished  for  a  first  offense  b 

fine  of  not  less  than  twenty  nor  more  than  one  hundred  ( 

lars;  for  a  second  offense  by  a  fine  of  not  less  than  fifty 

more  than  two  hundred  dollars,  or  by  imprisonment  for 

more  than  thirty  days  or  by  both  such  fine  and  impris 

ment;  for  a  third  offense  by  a  fine  of  not  less  than  two  h 

dred  and  fifty  dollars,  or  by  imprisonment  for  not  more  tl 

sixty  days,  or  by  both  such  fine  and  imprisonment. 

Chap.  416,  L.  1897,  as  aiii'd  by  L.  1903,  chap.  380.    In  effect  Oct.  1,  1 

§     384m.     Illegal    practice    of    horseshoeing.— A    per 

who  presents  to  a  county  clerk,  for  the  purposes  of  rej 
tration.  a  certificate  purporting  to  qualify  him  to  prac 
horseshoeing  in  a  city  of  the  first  or  second  cl; 
which  has  been  fraudulently  obtained,  or  practices 
a  horseshoer  in  any  such  city  without  complyincf  v 
the    provisions     of    article    twelve    of    the    labor    law. 
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Tiolates  or  neglects  to  comply  with  any  oE  sach  provisions  is 
gailty  of  a  misdemeanor. 

Added,  ch.  41S  of  1897. 

|i84inL  Notes  giren  for  patent  rights. — A  person  who 
takes,  sells  or  transfers  a  promissory  note  or  otiier  negotiable  in- 
strament,  knowing  the  consideration  of  such  note  or  instrument 
to  consist  in  whole  or  in  part,  of  the  right  to  make,  use  or  sell  any 
patent  invention  or  inventions,  or  any  invention  claimed  or  rep* 
resented  to  be  patented,  without  having  the  words  *'  given  for  a 
patent  right "  written  or  printed  legibly  and  prominently  on  the 
face  of  such  note  or  instrument  above  the  signature  thereto,  is 
guilty  of  a  misdemeanor. 

Added,  ch.  618.  1807.    To  take  effect  Oct.  1.  1807. 

§  384nL  Notes  given  for  a  speculative  consideration.— 

A  person  who  takes,  sells  or  transfers  a  promissory  note  or  other 
negotiable  instrument,  knowing  the  consideration  of  such  note  or 
instrument  to  consist  in  whole  or  in  part  of  the  purchase  price  of 
any  farm  product  at  a  price  greater  by  four  or  more  times  than 
the  fair  market  value  of  the  same  product  at  the  time  in  the 
locality,  or  in  which  the  consideration  shall  be  in  whole  or  in  part, 
membership  of  and  rights  in  an  association,  company  or  combina- 
tion to  produce  or  sell  any  farm  product  at  a  fictitious  rate,  or  of 
a  contract  or  bond  to  purchase  or  sell  any  farm  product  at  such  a 
rate,  without  having  the  words  '*  given  for  a  speculative  considera- 
tion," or  other  words  clearly  showing  the  nature  of  the  considera- 
tion prominently  and  legibly  written  or  printed  on  the  face  of  such 
note  or  instrument  above  the  signature  thereof  is  guilty  of  a  mis« 

demeanor. 
Added,  ch.  618,  1897.    To  take  effect  Oct.  1,  1897. 

§  S84e.  Frandnlent  entries  and  practices  in  contests  of 
speed. — Any  person  who  : 

1.  Knowingly  enters  for  competition  for  any  purse,  prize,  pre- 
mium, stake  or  sweepstakes  offered  or  established  by  any  person, 
association  or  Corporation,  any  trotting  or  pacing  horse,  mare, 
gelding,  colt  or  filly  under  an  assumed  name,  or  out  of  its  proper 
class,  or  that  has  been  painted  or  disguised  or  represented  to  be 
any  other  or  different  horse,  mare,  gelding,  colt  or  filly  from  the 


^ 


174d  PsNAL  Cods 

one  which  is  purported  to  he  entered  where  such  prfie,  purse,  pramiom,  itakft 
or  sweepstakes  is  to  he  decided  by  a  contest  of  speed;  or 

2.  Being  the  owner,  trainer,  or  other  person  having  the  control  of  the  racing 
qualities  of  any  trotting  or  pacing  horse,  mare,  gelding,  colt  or  flUy,  knowingly 
allows  the  same  to  compete  for  any  such  prize,  purse,  premium,  stake  or  sweep, 
stakes  under  an  assumed  name,  or  out  of  Its  proper  class,  or  as  any  other 
or  different  horse,  mare,  gelding,  colt  or  filly  than  the  one  it  actually  is;  or 

8.  In  any  competition  for  any  such  purse,  prize,  premium,  stake  or  sweep 

stakes,  knowingly  drives  any  trotting  or  pacing  horse,  mare,  gelding,  colt  or 

filly  which  has  been  entered  under  an  assumed  name,  or  out  of  its  proper  class 
or  which  has  been  painted  or  disguised,  or  represented  to  be  any  other  or  dif> 
ferent  horse,  mare,  gelding,  colt  or  filly  than  the  one  it  actually  is 

Shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  less  than  five 
hundred  nor  more  than  fifteen  hundred  dollars,  or  by  imprisonment  for  not 
more  than  one  year,  or  both. 

The  class  to  which  any  such  animal  belongs  for  the  purpose  of  the  entry  in 
any  such  contest  of  speed  shall  be  determined  by  the  public  performance 
thereof  in  former  contests  or  trials  of  speed,  as  provided  by  the  printed  mles 
of  the  person,  association  or  corporation  under  which  the  proposed  contest  ia 
advertised  to  be  conducted. 

Am'd  by  ch.  394  of  1898.    In  effect  April  23, 1898. 

§  8S4p.  Issue  of  trading  stamps  and  other  deTices.~A  person  who 

shall: 

1.  Issue  trading  stamps  or  other  devices  to  any  person  eneaged  in  any  trade,. 
business  or  profession,  with  the  promise,  express  or  impliea,  that  he  will  give 
to  the  person  presenting  to  him  such  stamps  or  other  devices,  money  or  anything 
of  value,  without  receiving  from  such  person  the  value  thereof,  or  make  to  any 
such  person  any  concession  or  preference  in  any  way,  on  account  of  the  pre- 
sentation of  such  trading  stamps  or  other  devices;  or 

2.  Being  engaged  in  ao^  trade,  business  or  profession,  shall  distribute  or 
present  to  any  person  dealing  with  him,  any  such  trading  stamp  or  oUier  de- 
vice, in  consideration  of  any  article  or  thing  purchased  of,  or  any  services 
performed  by  him,  shall  be  guilty  of  a  misdemeanor. 

8.  It  shall  not  be  unlawful  for  any  merchant  or  manufacturer  to  place  his 
own  tickets,  coupons  or  other  vouchers  in  or  upon  packages  of  goods  sold  or 
manufactured  by  him.  Such  tickets,  coupons  or  other  vouchers  to  be  re- 
deemed by  such  merchant  or  manufacturer  either  in  money  or  merchandise^ 
whether  such  packages  are  sold  directly  to  the  consumer  or  through  retail 
merchants.  Nor  shall  it  be  unlawful  for  any  person  to  issue  with  such  pack- 
ages tickets,  coupons  or  other  voucher  so  issued  by  such  merchant  or  mana<> 
facturer 

Added  by  chap.        of  1900.    In  effect  Sept.  1,  1900. 
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§  384q.  Issue  and  redemption  of  trading  staaipa  and  ^tlier  de» 


1.  Xo  person  ahall  sell  or  issue  any  stamp,  trading  stamp,  cash  discount 
stamp,  check,  ticket,  coupon,  or  other  similar  device,  which  will  entitle  the 
holder  thereof,  on  presentation  thereof  either  singly  or  in  definite  number 
to  receive  either  directly  from  the  vendor  or  indirectly  through  any  other 
person,  money  or  goods,  wares  or  merchandise,  unless  each  of  said  stamps, 
trading  stamps,  cash  discount  stamps,  checks,  tickets,  coupons  or  other 
similar  devices  shall  have  legibly  printed  or  written  upon  the  face  thereof 
the  redeemable  value  thereof  in  lawful  money  of  the  United  States. 

2.  Any  person  who  shall  sell  or  issue  to  any  person  engaged  in  any  trade^ 
business  or  profession,  any  stamp,  trading  stamp,  cash  discount  stamp^ 
check,  ticket,  coupon,  or  other  similar  device,  which  will  entitle  the  holder 
thereof,  on  presentation  thereof  either  singly  or  in  definite  number  to 
receive  either  directly  from  the  vender  or  indirectly  through  any  other 
person,  money  or  goods,  wares  or  merchandise  shall,  upon  presentation 
redeem  the  same  either  in  goods,  wares,  or  merchandise  or  in  lawful  money 
of  the  United  States,  at  the  option  of  the  holder  thereof,  at  the  value  in  law- 
ful money  printed  on  the  face  thereof,  provided  the  same  be  presented  for  re- 
demption in  number  or  quantity  aggregating  in  money  value  not  less  than 
five  cents  in  each  lot. 

3.  Any  person  engaged  in  any  tra^e,  business,  or  profession  who  shalT 
distribute,  deliver  or  present  to  any  person  dealing  with  him,  in  considera- 
tion of  any  article  or  thing  purchased,  any  stamp,  trading  stamp,  cash  dis- 
count stamp,  check,  ticket,  coupon  or  other  similar  device  which  will  entitle 
the  holder  thereof  on  presentation  thereof  either  singly  or  in  definite  num- 
})er,  to  receive  either  directly  from  the  person  issuing  or  sUing  same  as  set 
forth  in  the  second  paragraph  hereof,  or  indirectly  through  any  other  per- 
son, shall,  upon  the  refusal  or  failure  of  the  said  person  issuing  or  selling 
hianie  to  redeem  the  same  as  set  forth  in  the  second  paragraph  hereof,  be 
liabIe*to  the  holder  thereof  for  the  face  value  thereof  and  shall  upon  pre- 
sentation of  the  same  in  lots  or  number  aggregating  in  money  value  not  lesa 
than  five  cents  in  each  lot.  redeem  the  same  either  in  goods,  wares  or  mer- 
<handise,  or  in  lawful  money  of  the  United  States,  at  the  option  of  the- 
holder  thereof,  at  the  value  in  lawful  money  printed  upon  the  face  thereof. 

4.  Any  person,  firm  or  corporntion  who  shall  violate  any  of  the  provision* 
of  this  act.  shall  be  deeme<l  guilty  of  a  misdemeanor. 

5.  This  act  shall  not  apply  to  tickets,  coupons  or  other  vouchers  place<f 
by  any  merchant  or  manufacturer  in  or  upon  packages  or  goods  sold  or 
nianufactured  by  him  if  such  tickets,  coupons  or  other  vouchers  are  issued 
by  such  merchant  or  manufacturer  in  his  own  name,  to  be  redeemed  by  him. 

"  Added  by  chap.  657,  Laws  1904.    Takes  effect  June  1,  1904. 
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§  384r.   Corrupt  inflnencins  of  ^eentft,  employees  or  flerraitts. — 

WHioever  f;ives,  offer»«  or  promise?  to  an  agent,  employee  or  servant,  any 
gift  or  gratuity  whatever,  without  the  knowledge  and  consent  of  the  prin- 
cipal, employer  or  master  of  such  agent,  employee  or  servant,  with  intent 
to  influence  his  action  in  relation  to  his  principal's,  employer's  or  master's 
business;  or  an  agent,  employee  or  servant  who  without  the  knowledge  and 
consent  of  his  principal,  employer  or  master,  requests  or  accepts  a  gift  or 
gratuity  or  a  promise  to  make  a  gift  or  to  do  an  act  beneficial  to  himself, 
under  an  agreement  or  with  an  understanding  that  he  shall  act  in  any 
particular  manner  to  his  principal's,  employer's  or  master's  business;  or 
an  agent,  employee  or  servant,  who,  being  authorized  to  procure  materials, 
supplies  or  other  articles  either  by  purchase  or  contract  for  bis  principal, 
employer  or  master,  or  to  employ  service  or  labor  for  his  principal,  em- 
ployer or  master,  receives  directly  or  indirectly,  for  himself  or  for  another, 
a  commission,  discount  or  bonus  from  the  person  who  makes  such  sale  or 
contract,  or  furnishes  such  materials,  supplies  or  other  articles,  or  from  a 
person  who  renders  such  sei"vice  or  labor;  and  any  person  who  gives  or 
ofl^ers  such  an  agent,  employee  or  servant  such  commission,  discount  or 
bonus  shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of 
not  less  than  ten  dollars  nor  more  than  five  hundred  dollars,  or  by  such 
fine  and  bv  imprisonment  for  not  more  than  one  year. 

Am'd  by  ch.  136,  Laws  1905.    To  take  eflfect  Sept.  1,  1905. 


TITLE  Xn. 

OV  CRnOES  AOAIKBT  THE  PUBLIC  HEALTH  AHD  aAnBTT. 

€teOTlOH  886.  "Public  nuisance  "  defined. 

886.  Unequal  damage. 

887.  Maintaining  a  nuisance  a  misdemeanor. 

888.  Letting  or  permitting  use  of  building  for  pablte  naleanoes; 

opium  smoking,  a  misdemeanor. 
Keeping  or  unauthorized  use  of  gunpowder  and  other  explo* 
sives,  how  punished. 
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fiBunoK  390.  Throwing  fns-tar,  etc..  into  public  waters. 

891.  Violation  of  quarantine  laws,  by  master  of  vesMl. 

892.  Giving  fakn  information  relatfye  to  vessel  or  permittinir  person 

to  land  before  visit  of  health  officer. 

898.  LandUig  fiom  vessel  before  visit  of  health  officer. 

8M.  Going  on  board  vessel  at  quarantine  g^'oundd,  or  entering  quar* 
antine  grounds  without  leave. 

895.  Yiolatinff  quarantine  regulations. 

890.  Obstmcdng  health  officer  in  performance  of  his  ^^ty. 

897.  WillfuT  violation  of  health  laws. 

896.  Unlicensed  piloting. 

899.  Coasting  steamers  excepted. 

400.  Acting  as  port  warden  without  authority. 

401.  Apothecary  omitting  to  label  drugs,  or  labeling  them  wrongly. 

402.  Apothecary  selling  poison  without  recording  the  sale. 

408.  Refusing  to  exhibit  record. 

404.  Bale  of  poison  without  label,  a  misdemeanor. 

405.  Medical  prescriptions. 

405a. Regulations  as  to  prescriptions  of  opium  and  morphine. 

406.  Concealing  foreirn  matter  In  merchandise. 

407.  Adulteration  of  food,  drugs,  etc. 
406.  Dtoposing  of  tainted  food. 
406a.  Violation  of  agricultural  law. 

409.  Manufacturing,  selling,  etc..  certain  dangerous  weapons. 

410.  Attempting  to  use  or  carrjring  certain  weapons,  a  felony. 

411.  Possession,  presumptive  evidence. 

413.  Carrying  concealed  weapons. 

418.  Negligently  managing  and  refusing  to  extinguish  fires. 

414.  Obstructing  attempts  to  extinguish  fires. 

415.  Ferries. 

415a. Penalty  for  neglect  to  post  schedules  of  ferry  rates. 
418.  Unlawiol  acts  and  neglect  of  duty  of  railroad  officials. 

417.  Misconduct  of  railroad  commissioners  and  their  employes. 

418.  Persons  unable  to  read,  not  to  act,  or  be  employed  as  engineers. 

419.  Miiconduct  of  officials  employed  on  elevatea  railroads. 

480.  Intoxication  or  other  misconauct  of  nulroad  or  steamboat  em« 

ployes. 

481.  Penalty  for  failure  to  ring  bell,  etc. 

488.  I^acing  passenger  in  front  of  baggage  car. 

488.  Platforms  and  neatinff  apparatus  of  passenger  car. 

484.  Guard  posts;  automatic  couplers. 

486.  Officers  of  railroad  companies  to  be  uniformed. 

486.  Riding  on  freieht  trains. 

487.  Dangerous  exhibitions;  bathing. 

426.  Fires  and  lights  on  vessels  in  New  York,  Kings  and  Queens 

counties. 
4S9.  Duty  of  guarding  ice  cutting;  how  long  such  guards  must  btf 

maintained;  violation  of  duty  to  maintain  guards  around  ice 

cuttings. 
489a.Detaching  ice  for  bridge,  forbidden. 

480.  Articles  m  imitation  of  food. 

481.  Noisome  or  unwholesome  substances,  etc.,  in  highway. 

482.  Ambulance. 

488.  Using  net  or  weir  unlawfully  in  Hudson  river. 
488a.Ligfat8  upon  swing  bridge. 

484.  Exposing  person  SOTected  with  a  contagious  disease  in  a  public 

place. 

485.  Fuse  mroors  as  to  public  funds,  etc. 

486.  Eavesdropping. 

487.  Destroying  invoice. 
486.  Use  of  false  labels,  etc. 
486a.Usine  false  marks  as  to  manufacture. 
488b.PeDiuty  for  selling  half  wine  not  labeled.] 

489.  Skimmed  milk. 

4I0l  Master  of  vessel  bringing  foreign  convict. 
441.  Non-resident  taking  or  planting  oysters. 
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8ECTI0I7  442.  Use  of  certain  dredges  in  taking  oysters,  a  misdemeanor. 

443.  Mock  auctions. 

444.  Interfering  with  navigation. 

445.  Maintaining  private  insane  asylums. 

446.  Entry  into  agricultural  fair  crrounds. 

447.  Drugging  person,  etc. 
447a.NegIigently  furnishing  insecure  scaffolding. 

§  886*  ^'Public  nuisances**  defined. — A  public  nuisance  is  a  crime 
against  the  order  and  economy  of  the  state,  and  consists  in  unlawfully 
doing  an  act,  or  omitting  to  perform  a  duty,  which  act  or  omission : 

1.  Annoys,  injures  or  endangers  the  comfort,  repose,  health  or  safety  of 
any  considerable  number  of  persons;  or 

2.  Offends  public  decency;  or 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to  obstruct,  or  ren- 
ders dangerous  for  passage,  a  lake,  or  a  navigable  river,  bay.  stream,  canal 
or  baRin,  or  a  stream,  creek  or  other  body  of  water  which  has  been  dredged 
or  cleared  at  public  expense,  or  a  public  park,  square,  street  or  highwav;  or, 

4.  In  any  way  renders  a  considerable  number  of  persons  insecure  in  life, 
or  the  use  of  property. 

Am'd  by  chap.  367  of  1001.    To  take  effect  April  17,  1901. 
See  sections  324  and  323.  ante. 

ihe  reference  to  this  section  in  People  v.  King,  110  N.  Y.,  426,  is  to  sec- 
tion 383,  ante. 

See  sections  824  and  82C,  ante. 

The  reference  to  this  section  in  Pcciio  a  Ilu^g;  Vf>  N.  Y.,  428,  is  to  sec- 
tion 888,  ante. 

Agent. — A  husband,  wL^e  pcting  &s  the  agent  of  bis  wife,  casnot  be  made 
liable  and  punished  for  contit^uicj  a  nuisance  upon  her  lands.  People  «• 
Crouse.  61  Hun,  494;  7  N.  Y.  Cr.,  17;  21  St.  Rep.,  692;  4  N.  Y.  Supp.,  2CC: 
People  fj.  Livingston,  27  Hun,  105. 

ConTietion. — What  acts  must  be  shown  to  justify  a  conviction  for  a  pubHo 
nuisance  under  this  section.  People  v.  Monteverde,  6  St.  Rep.,  759;  48  Hun. 
447. 

Jointlr  and  seTerally  liable. — Persons  who.  by  their  several  acts  or  omi9» 
aions,  maiataln  a  public  or  common  nuisance,  are  jointly  and  severally  lialda 
Simmons  v.  Everson,  124  N.  Y.,  823;  36  St.  Rep.,  267. 

Limitation. — No  length  of  time  will  legalize  a  nuisance.  Rochester  o.  Ericdc- 
aon,  46  Barb.,  92;  Ogdensburgh  v.  Lovejoy,  2  T.  &  C,  83;  aff'd  68  N.  Y.,  6S( 
Campbell  v.  Seaman,  68  N.  Y.,  568. 

what  necessary. — In  this  state,  no  person  can  commit  a  public  nuisanco 
without  being  guilty  of  an  unlawful  act  or  omission  to  perform  some  duty« 
Peoples.  Monteverde,  6  St.  Rep.,  759;  48  Hun,  448. 

There  must  be  something  more  than  mere  negative,  tacit  permission  or  allow* 
ance  to  constitute  the  crime  of  nuisance.    Id. 

There  must  be  some  unlawful  action  or  participation.    Id. 

A  person  is  not  guilty,  under  section  1  of  chap.  646  of  1893,  of  the  offensd 
specified  therein,  unless  he  carried  on  the  business  in  such  a  way  as  to  be  a 
public  nuisance.    People  v.  Rosenberg,  53  St.  Rep.,  4;  rev'g  51  St.  Rep.,  189. 

The  words  "  as  a  public  nuisance,"  in  section  1.  chap.  646  of  1892,  relate  to 
and  qualify  all  the  preceding  acts  or  kinds  of  business  made  unlawful,  asw^ 
as  the  phrase  '*  any  business."  immediately  preceding  them.  People  v,  Rosen* 
berg,  58  St.  Rep.,  61;  rev'g  51  id.,  189. 

Instances. — Area  in  rear  of  store,  when  not  nuisance.  Bond  v,  8milli«  Itt 
N.  Y.,  378;  22  St.  Rep..  666. 

Vwning  over  sidewalk.    Farrell  v.  Mayor,  etc..  20  St.  Rep.,  12. 

The  nay^gation  of  an  unlicensed  steamboat  by  the  use  of  an  uninspected 
ooiler  is,  it  teevu,  to  maintain  a  nuisance.  Van  J^orden  «.  BoUnaoOt  10  I9l» 
Ren..  648;  45  Hun.  58" 
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Bowling  alley.     Tanner  v.  Albion,  5  Hill,  121;  Updike  v.  Campbell.  4  E.  D. 
Smith,  570. 

Bridge    Chenango  Bridget?.  Lewis,  63  Bnrb.,  Ill:  Binghamton  Bridire.  8 
Wall..  61;  Murphy  v.  Suburban  U.  T.  Co.,  40  St.  Hep.,  228. 
Bridge  over  highway.     Knox  t.  New  York,  55  Barb.,  404. 
By  clergyman  in  church.    Broad's  case  3  C.  H.  Rec,  7. 
Coal  hole.    Clifford  v.  Dam,  81  N.  Y..  52. 
Coal  hole  in  sidewalk.     Irvin  r.  Wood.  51  N.  Y.,  224. 
Dam.    Adams  v.  Popham,  76  N.  Y.,  410;  Brown  v.  Bowen,  80  id.,  Stb. 
Disorderly  house.     People  v.  Carey,  1  Sheld.,  578. 
Filthy  tenement  house.     Meeker  v.  Viin  Rensselaer,  15  Wend.,  8d7 
Ad  exhibition  of  fireworks  on  a  public  street   is  per  se  a  public  nuisaooe. 
Spier  r.  City  of  Brooklyn,  45  St.  Rep.,  263;  18  N.  Y.  Supp..  170. 
Gaming.    People  v.  Livingston,  27  Hun,  105. 
Gas  pipes.    McCamus  v.  Citizens'  Gas-light  Co.,  40  Barb.,  880. 
Highway.    Osbom  v.  Union  Ferry  Co.,  53  Barb.  629. 
A  highway,  not  in  a  condition  to  be  safely  traveled,  by  reason  ot  rxKk' 
repair,  is  a  public  nuisance.    Syracuse  &  T.  P.  *R.  Co.  v.  People.  66  Barbw« 
81. 

Dniawfully  doing  an  act,  which  unlawfully  interferes  with,  obstructs,  or 
tezKJs  to  obstruct,  or  renders  dangerous  for  passage,  the  highway,  constitutes  a 
Buisance.  People  u.  Crouuse,  51  Hun,  494;  7  N.  Y.  Cr.,  18;  21  St.  Rep.,  692? 
4N.  Y.  Supp.,  269. 

A  party  is  not  indictable  for  a  public  nuisance  caused  by  an  obstruction  of 
the  highway  on  private  property,  created  by  direction  of  the  commissioner  of 
hifhways.    Id. 

Though  the  commissioner  fails  in  judgment,  the  act  done  in  pursuance  to 
his  directions  cannot  be  punished  criminally.     Id. 

Where  accept  «nce  of  a  highway  by  dedication  is  shown,  there  need  be  no 
regular  record  of  the  road  or  judgment  establishing  it,  before  an  obstructioD 
can  l)e  prevented  or  punished.  People  v,  Loehfelm,  102  N.  Y.,  1;  4  N.  Y.  Cr., 
.158. 

Legislature  may  legalize.     People  t.  N.  Y.  Gas  Co.,  6  Lans.,  467;  Delaney 
«.  Blizzard.  7  Hun,  7;  Patten  v.  N.  Y.  E.  R.  Co.,  8  Abb.  N.  C,  806. 
Lime  kiln.     Hutchins  v.  Smith,  68  Barb.,  251. 

Livery  stable.  Robinson  v.  Smith,  25  St.  Rep.,  647;  Filson  v.  Crawford,  5tt? 
id. ,  835. 

Manufacture  of  naphtha  gas.  Bohan  v.  P.  J.  G.  L.  Co.,  122  N.  Y.,  18  ^ 
St.  Rep.  246. 

3Iunicipal  corporation.  Babcock  u.  Buffalo,  1  Sheld.,  817.  People  t.  Albany, 
11  Wend..  589. 

Obstruction  of  sidewalk.  Flynn  t.  Taylor.  25  8t  liep.,  888,  aff'd,  127  W. 
r..  590;  40  St.  Rep.,  187. 

The  act  of  a  party,  in  placing  an  obstruction  at  a  point  where  there  was  no 
public  highway  or  street,  is  not  a  violation  of  this  section  People  v.  Kellogg, 
61  St.  Rep.,  102. 

A  person  doin^  business  on  a  street,  in  a  populous  city,  ha-s  the  right  to 
place  a  pair  of  skids  across  the  sidewalk  temporarily  for  the  purpose  of  r(,*mov- 
ing  cases  of  merchandise,  but  such  right  must  l)C  cxerci'^cd  in  a  reasonable 
manner,  so  as  not  unnecessarily  to  incumber  aud  obstruct  the  sidewalk.  Welsh 
r.  Wilson,  1  St.  Rep.,  19;  101  N.  Y..  2r)4. 
Pool  placing.     People  v.  Cutler.  28  Hun.  405. 

The  draining  of  privies  into  a  brook  constitutes  n  public  nuisance,  detri- 
mental to  life  and  to  public  health.     Beard  (  f  Health  v.  Casey,  18  St.  Rep., 
251. 
Railroad  depot.     Phofcnix  r.  Com'rs  of  Emiirration,  12  How.,  1. 
River.     Moore «.  Com'rs  of  Pilots.  32  How..  182. 
Sluice- wav.     Thompson  v.  Alle-.i.  7  Lans.,  459. 
Stable.     Fish  v.  Dodge,  4  Denio.  ;U1. 
State  dam.     Hc»Tri';  v.  Thompson.  9  Barb.,  350. 
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Steam  motor  in  switching  cars.  Hussner  v.  Brooklyn,  C.  R.  R.  Co.,  114  N. 
Y.,  483;  28  St.  Rep..  856. 

Any  obstruction  of  a  street  or  encroachment  thereto  which  interferes  with 
its  use  by  the  public  for  travel  and  transportation,  is  a  public  nuisance.  Cal- 
lanan  v.  Oilman,  12  St.  Rep.,  21;  107  N.  Y.,  865.  There  are  exceptions  to  this 
rule  born  of  necessity  and  justified  by  public  convenience.  Id.  An  abutting 
owner,  engaged  in  building,  may  temporarily  encroach  upon  the  street  by  the 
deposit  of  building  materials.  Id.  A  tradesman  may  convey  goods  in  the 
street  to  or  from  his  adjoining  store.  Id.  A  coach  or  omnibus  may  stop  in 
the  street  to  take  up  or  set  down  passengers.  The  use  of  (he  street  for  public 
travel  may  be  tempK>rarily  interfered  with,  in  a  variety  of  other  ways,  without 
the  creation  of  what  in  tne  law  is  deemed  to  be  a  nuisance.  Id.  Such  ot»truc- 
tlon  must  not  only  be  necessary  with  reference  to  the  business  of  the  trades- 
man, but  reasonable  with  reference  to  the  rights  of  the  public.    Id. 

Any  unnecessary  or  unreasonable  use  of  a  street  or  sidewalk,  to  the  serious 
inconvenience  of  the  public,  is  a  public  nuisance,  and  is  declared  by  statute  to 
be  a  crime  against  the  order  and  economy  of  the  state.  Flynn  v,  Taylor,  127 
N.  Y.,  599;  40  St.  Rep.,  188.  Whether  a  particular  use  of  a  street  is  an  unrea- 
sonable use  or  not,  is  a  question  of  fact  depending  on  all  the  circumstances  of 
the  case.    Id. 

Street  railroad.    Wetmore  v.  Story,  22  Barb  ,  414. 

Subterranean  stream.    Ellis  v.  Duncan.  21  Barb..  220;  29  N.  Y.,  466. 

Swamp  lands.     Woodruff  v.  Fisher,  17  Barb..  224. 

Sewer.    Ballou  v.  People.  Ill  N.  Y..  496;  19  St.Rep..  82. 

The  discharge,  through  sewers,  of  surface  water  and  sewage  from  houses 
and  water  closets  into  stream,  constitutes  a  nuisance.  Chapnum  «.  City  of 
Rochester,  13  St.  Rep.,  133;  110  N  Y.,  273. 

Theatre.    People  v.  Baldwin.  1  Wh.  Cr.  Cas.,  279;  Berry  v.  People,  1  N.Y 
Cr..43,  57;  77  N.  Y.,  588. 

Tow-path.     Conklin  v.  Phoenix  Mills,  62  Barb.,  299. 

A  danjzerous  wall,  remote  from  the  public  street,  is  not  a  public  nuisance. 
Cain  V.  City  of  Syracuse,  29  Hun.  105.  A  wall  standing  in  a  dangerous  con- 
dition, next  to  the  street,  is  a  public  nuisance.  Id.  So,  where  the  wall  oi  a 
burnt  brick  building,  standing  upon  private  pro^rty  upon  the  line  of  the 
street,  is  permitted  to  stand  in  a  dangerous  condition  for  the  space  of  several 
weeks,  it  was  held  to  be  a  public  nuisance.    Id. 

A  dangerous  wall  or  structure  of  any  kind,  which  is  so  near  the  public  high- 
way or  street  as  to  menace  the  safety  of  persons  lawfully  traveling  or  being 
thereupon,  is  a  public  nuisance.  Simmons  v.  Everson,  124  N.  Y..  828;  86  St. 
Rep.,  267.  An  owner,  who  suffers  portions  of  four-story  brick  walla,  standing 
on  his  premises  after  a  fire,  to  remain  unsupported  after  they  have  visibly  be- 
gun to  incline  towards  the  street,  creates  and  continues  a  public  nuisance, 
which  is  an  indictable  misdemeanor  under  the  statutes  of  this  state.    Id. 

Discharging  surface  water.  Deigleman  v.  N.  Y.,  L.  &  W.  K  R  Co.,  84 
8t.  Rep.,  4. 

Water  standing  in  pits  in  hot  weather.  Busch  v.  N.  Y.,  L.  &  W.  R  R  Co.» 
84  St.  Rep.,  7. 

Wharf.    People  v.  Vanderbilt,  26  N.  Y.,  287;  28  id.,  396. 

See  People  v.  Klock.  16  St.  Rep.,  565;  48  Hun,  277. 

§  386.  Unequal  damage. — An  act  which  affects  a  consider- 
able number  of  persons,  in  either  of  the  ways  specified  in  the  last 
section,  is  not  less  a  nuisance  because  the  extent  of  the  damage  Ib 
unequal. 

§  387.  Maintaining  a  nuisance^  a  misdemeanor.— A  per- 
son, who  commits  or  maintains  a  public  nuisance,  the  punishment 
for  which  is  not  specially  prescrioed,  or  who  willfully  omits  or 
refuses  to  perform  any  legal  duty  relating  to  the  removal  of  such 
a  public  nuisance,  is  guilty  of  a  misdemeanor. 
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He  who  kno'wingl/  maintains  a  nuisance  is  just  as  responsible  as  he  who* 
«T«Lled  it.  Wasmer  v.  D.,  L.  &  W.  R.  R.  Co.,  80  N.  Y.,  216;  Moshier  v. 
Vtica  &.  S.  R,  R.  Co.,  8  Barb.,  427 ;  Brown  v.  Cayuga  &  S.  R.  E.  Co.,  12 
^.  Y.,  486.    See  Simmons  v,  Everson,  124  N.  Y.,  323;  36  St  Rep.  267. 

1 388.    Ii0ttini^   or   permitting  use    of  bwJldiny    for    pnblie 
imUmnftOB  ;  opiiua  smokiii|(  m  naisajieo. — A  person  who: 

1.  Lets,  or  permits  to  be  used,  a  building,  or  portion  of  a  biilding, 
knowing  that  it  is  intended  to  be  used  lor  conunitting  or  maintaifting  a 
public  nuisance,  or 

2.  Opens  or  maintains  a  place  where  opium,  or  any  of  its  preparations, 
i&  smoked  by  other  persons,  or 

3.  At  such  place  sells  or  gives  away  any  opium,  or  its  said  preparations, 
to  be  there  smoked  or  otherwise  used,  or 

4.  Visits  or  resorts  to  any  such  place  for  the  purpose  of  smoking  opium 
or  its  said  preparations. 

Is  guilty  of  a  misdemeanor. 
Amd  by  ch.  8  of  1889. 

§  389.      Keepio^    ganpowder  nnUwftally. — ^A  person  who  makes  or 
keeps  gunpowder,  nitro-glycerine,  or  any  other  explosive  or  combustible 
material,  within  a  city  or  village,  or  carries  such  materials  through  the 
rtreets  thereof,  in  a  quantity  or  manner  prohibited  by  law  or  by  ordinance 
of  the  city  or  village,  is  guilty  of  a  misdemeanor.    A  person  who  manufac- 
tures gunpowder,  dynamite,  nitro-glycerine,  liquid  or  compressed  air  or 
g>ses,  except  acetylene  gas  or  other  gases  used  for  illuminating  purposes, 
naptha,  gasoline,  benzine,  or  any  explosive  articles  or  compounds,  or  manu- 
factures ammunition,  fireworks  or  other  articles  of  which  such  substances 
are  component  parts,  in  a  cellar,  room  or  apartment  of  a  tenement  or 
dwelling  house  or  any  building  occupied  in  whole  or  in  part  by  persons  or 
families  for  living  purposes,  [  ]  is  guilty  of  a  misdemeanor.    And  a  per- 
wn  who,  by  the  careless,  negligent,  or  unauthorized  use  or  management  of 
gunpowder  or  other  explosive  substances,  injures  or  occasions  the  injury 
of  the  person  or  property  of  another,  is  punishable  by  imprisonment  for  not 
more  than  two  years.    Any  person  or  persons  who  shall  knowingly  present, 
attempt  to  present,  or  cause  to  be  presented  or  offered  for  shipment  to  any 
railroad,  steamboat,  steamship,  express  or  other  company  engaged  ns  com- 
mon carrier  of  passengers  or  freight,  dynamite,  nitro-glycerine,  powder  or 
other  explosives  dangerous  to   life  or  limb,  without  revealing   the   true 
nature  of  said  explosives  or  substance  so  offered  or  attempted  to  be  offered 
to  the  company  or  carrier  to  which  it  shall  be  presented,  shall  be  guilty 
of  a  felony,  and  upon  conviction,  shall  be  fined  in  any  sum  not  exceeding 
ooe  thousand  dollars  and  not  less  than  three  hundred  dollars,  or  imprison- 
fflwit  in  a  state  prison  for  not  less  than  one  nor  more  than  five  years,  or  be 
anbject  to  both  such  fine  and  imprisonment.    Nothing  in  this  section  con- 
tained shall  be  construed  to  prohibit  or  forbid  the  manufacture  and  sale 
of  soda-water,  seltzer-water,  ginger  ale,  carbonic  or  mineral  wator,  or  the 
charging  with  liquid  carbonic  acid  gas  of  such  waters  or  ordinary  waters, 
or  of  beer,  wines,  ales  or  other  malt  and  vinous  beverages  in  such  cellar, 
room  or  apartment  of  a  tenement  or  dwelling  house,  or  any  building  occu- 
pied in  whole  or  in  part  by  persons  or  families  for  living  purposes. 
As  am*d.  by  ch.  486,  Laws  1902.    Took  effect  April  10,  1002. 
Previously  amended  by  chap.  494,  Laws  1900.     Tn  ofToct  "Nfay  1,   1000. 
Chap.  689,  Laws  1887.    See  sec.  201  ante,  sections  636  and  645  'post. 
The  careless  or  ne^gent  keeping  of  gunpowder  in  large  quantities  near 
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dwellmghouses,  or  where  the  lives  of  persons  are  thereby  endangered,  is  « 
nuisance  at  common  law.     Bradley  v.  People,  66  Barb.,  73;  Myers  v.  Malcolm 
6  Hill.  292;  People  v.  Sands,  1  John..  78.  ,      ' 

The  storage  of  gunpowder,  no  matter  how  carefully,  in  densely  populated 
places,  is  a  nuisance.  Heeg  v.  Licht,  80  N.  Y.,  679;  Van  Norden  «.  Kobinson. 
45  Hun,  670;  ;0  St.  Rip.,  843. 

§  390.  Throwing  gas  tar,  etc.,  into  public  waters.— A 

pei-son,  who  throws  or  deposits  gas  tar,  or  the  refuse  of  a  gas-house 
or  gas-factory,  or  oflfal,  refuse  or  any  other  noxious,  offensive  or 
poisonous  substance  into  any  public  watei-s,  or  into  any  sewer  or 
stream  running  or  entering  into  such  public  waters,  is  guilty  of  a 
misdemeanor. 

See  section  444,  post. 

Chap.  604  of  1875,  which  prohibits  the  deposit  of  carrion,  offal  or  dead  ani- 
mals in  the  rivers  and  bays  therein  mentioned,  was  held  not  to  be  unconstitu- 
tional as  encroaching  upon  the  powers  of  Congress  to  regulate  commerce. 
Mayor,  etc.  v.  Furgueson,  23  Hun,  694. 

§  391.  Yiolation  of  quarantine  laws. — A  master  of  a  ves- 
sel subject  to  quarantine  or  visitation  by  the  health  officer,  arriv- 
ing in  the  port  of  New  York,  who  refuses  or  omits: 

1.  To  proceed  to  and  anchor  his  vessel  at  the  place  assigned  for 
quarantine,  at  the  time  of  his  arrival ;  or 

2.  To  submit  his  vessel,  cargo  and  passengers,  to  the  exam- 
ination of  the  health  officer,  and  to  furnish  all  necessary  infor- 
mation to  enable  that  officer  to  determine  the  length  of  quarantine 
and  other  regulations  to  which  they  ought  respectively  to  be  sub- 
ject; or 

3.  To  remain  with  his  vessel  at  quarantine  during  the  period 
assigned  for  her  quarantine,  and  while  at  quarantine  to  comply 
with  the  directions  and  regulations  prescribed  by  law,  and  with 
such  as  any  of  the  officers  of  health,  by  virtue  of  the  authority 
given  to  them  by  law,  shall  presenile  in  relation  to  his  vessel,  his 
cargo,  himself,  his  passengers  or  crew,  is  punishable  by  imprison- 
ment not  exceeding  one  year,  or  by  a  fine  not  exceeding  two 
thousand  dollars,  or  both. 

§  393.  Giving  false  information  relative  to  vessel  or 
permitting  person  to  land  before  viMt  of  health  oflBcer. — 

A  master  of  a  vessel  hailed  by  a  pilot  who: 

1.  Gives  false  information  to  such  pilot,  relative  to  the  condi- 
tion of  his  vessel,  crew  or  passengers,  or  the  health  of  the  place 
or  places  from  whence  he  came,  or  refuses  to  give  such  informa- 
tion as  shall  be  lawfully  required  ;  or, 

2.  Lands  any  person  from  his  vessel  or  permits  any  person, 
except  a  pilot  to  come  on  board  of  his  vessel,  or  unlades  or  tran- 
ships any  portion  of  his  cargo,  before  his  vessel  has  been  visited 
and  examined  by  the  health  officers;  or, 

3.  Approaches  with  his  vessel  nearer  the  city  of  New  York 
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than  the  place  of  quarantine  to  which  he  may  be  directed,  is  pan- 
iflbable  by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  two  thousand  dollars,  or  by  both. 


S9S.  Landing  from  yessel  before  risit  of  health  officers. 

—A  person  who,  being  on  board  any  vessel  at  the  time  of  her 
arrival  at  the  port  of  New  York,  lands  from  such  vessel,  or  un- 
lades, or  transnips,  or  assists  in  unlading  or  transhipping  any  por- 
tion of  her  cargo,  before  such  vessel  has  been  visited  and  exam- 
ined by  the  health  officei's,  is  punishable  by  impiisonment  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand  dol- 
lars, or  both. 

§  394  Going  on  board  vessel  at  quarantine  grounds^  or 
catering  quarantine  grounds^  without  leave. — A  person  who 
goesoQ  board  of,  or  has  any  communication  or  intercourse  with 
any  vessel  at  quarantine,  or  with  any  of  the  crew  or  passengers 
of  such  vessel,  without  the  permission  of  the  health  officer,  and 
€very  person  who,  without  such  authority,  enters  the  quarantine 
grounds  or  ancborage,'is  punishable  by  imprisonment  not  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  two  thousand  doUai-s,  or 
both;  and  in  addition  thereto  he  may  be  detained  at  quarantine 
80  long  as  the  health  officer  directs,  not  exceeding  twenty  days. 
And  in  case  such  person  shall  be  taken  sick  of  any  infectious,  con- 
tagious or  pestilential  disease,  during  such  twenty  days,  he  may 
be  detained  at  the  marine  hospital,  for  such  further  time  as  the 
health  officer  directs. 

§  39S.  Tlolatlng  quarantine  regulations.— A  person  who, 

having  been  lawfully  ordered  by  a  health  officer  to  be  detained 
in  quarantine,  and  not  having  been  discharged,  lefxves  the  quar- 
antine grounds  or  anchorage,  or  willfully  violates  any  quarantine 
law  or  regulation,  is  guilty  of  a  misdemeanor. 

The  reference  in  People  v.  Runge.  8  N.  Y.  Cr.,  87,  is  to  this  section  of  the 
vriminal  Code. 

The  reference  to  this  section,  in  People  v.  Mondon,  4  N.  Y.  Cr..  561;  103  N. 
Im  211,  should  be  to  same  section  in  Code  of  ('riminal  Procedure. 

§  396.  Obstrneting  faealth  officer  in  performance  of  his 

datj. — A  person  who  willfully  opposes  or  obstructs  a  health  offi- 
cer or  physician  charged  with  the  enforcement  of  the  health  laws, 
in  performing  any  legal  duty,  is  guilty  of  a  misdemeanor. 

§  397-  Wilful  violation  of  health  laws. — 1.  A  ]H?rs()n  who 
wilfully  violates  or  refuses  or  omits  to  eoin])ly  witli  any  lawful 
order  or  regulation  prescribed  by  any  lopal  board  of  health  ov 
local  health  officer,  is  guilty  of  a  niisdemcanor. 

-  2.  A  person  who  wilfully  violator  any  ])rovision  nf  tho  h(\dlli 
laws,  or  any  regulation  lawfully  niacK*  <»r  o^ral)]i<lHMl  by  any 
public  officer  or  board  under  authority  of  the  health  laws  the 
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punishment  for  violating  which  is  not  otherwise  prescribed  by 
those  laws,  or  by  this  code,  is  punished  by  imprisonment  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  two  thousand  doUarg 

or  by  both. 
Am'd  by  chap.  590,  Laws  1905.    Takes  effect  Sept.  1,  1905.  . 

§  398.  Penalty  for  unlawful  piloting. — A  person  otbei 
than  a  lawfully  authorized  branch  Hell  Gate  pilot,  who  pilots,  oi 
offera  to  pilot,  or  tows  or  offers  to  tow,  any  boat  or  vessel  (excepi 
barges,  vessels  under  fifty-five  tons  burthen,  and  canal  boats  actu- 
ally used  in  navigating  the  canals),  through  that  part  of  the  East 
river  commonly  called  Hell  Gate,  is  guilty  of  a  misdemeanor. 
But  no  pilotage  shall  be  charged  to  any  vessel  under  a  coasting 
license  on  entering  or  departing  from  the  port  of  New  York  bj 
way  of  the  East  river,  called  Hell  Gate,  unless  such  vessel  actu- 
ally employs  a  pilot,  and  the  making  such  such*  charge  or 
demand  without  such  employment  shall  be  deemed  a  misde- 
meanor. 

•So  in  original. 

Amended  by  chap.  884  of  1882. 

This  amendment  wa.s  made  before  the  Code  went  into  operation. 

See  chap.  115  of  1865;  chap.  493  of  1881. 

See  chap.  202  of  1889. 

Constitutional. — The  act  concerning  the  pilots  of  the  part  of  East  river, 
commonly  called  Hell  Gate,  was  held,  in  Stillwell  v.  Raynor,  1  Daly,  47,  to  Ix 
constitutional  and  valid. 

Under  the  act  of  1865,  it  was  held  that  the  Federal  Constitution  does  not  ii 
terms  exclude  the  exercise  of  any  authority  by  the  states  to  regulate  pilots 
and  that  the  above  statutu  was  not  in  conflict  with  the  provision  of  such  con 
stitution  which  grants  to  Congress  the  power  to  regulate  commerce.  Peopl< 
V.  Sperry,  50  Barb.,  170. 

Notwithstanding  the  United  States  pilotage  act,  sea-going  vessels  in  tb< 
harbor  of  New  York  are  subject  to  pilotage  under  the  state  law.  Hendersoi 
€.  Spoflford,  10  Abb.  N.  S.,  140. 

Extent. — The  protection  of  an  enrollment  and  coasting  license  does  not  ex 
tend  beyond  the  vessel  licensed,  so  as  to  authorize  the  towing  of  other  vessels 
People  V.  Sperry,  50  Barb.,  170. 

Who  is  such  pilot. — A  pilot,  within  themeaninjj  of  chap.  69  of  1847,  regu 
lating  Hell  Gate  pilots,  is  the  person  piloting  and  directing  the  vessel  while  oi 
board  of  it.  Francisco  r.  People,  4  Park.,  189;  18  How.,  475.  It  is  noofTens 
against  the  act  for  the  pilot  of  a  steam  tug  to  take  a  schooner  through  Hel 
Gate,  lashed  to  the  side  of  the  steam  tug,  where  he  remains  on  the  steam  tug 
and  makes  signals  to  those  on  board  the  schooner  lo  change  their  helm  to  con 
form  to  the  movements  of  the  steamer.    Id. 

§  399.  Coasting  steamers  excepted. — The  last  section  doei 
not  apply  to  vessels  propelled  wholly  or  partly  by  steam,  owne( 
or  belonging  to  citizens  of  the  United  States,  and  licensed  anc 
engaged  in  the  coasting  trade. 

It  was  the  intenti«»n  of  the  legislature,  by  chap.  243  of  1858,  to  confine  thi 
exemption  contained  ir  said  act,  to  vess- Is,  propelletl  wholly  on  in  pa«t  bj 
steam,  which  have  taken  out  a  coasting  license  as  provided  by  the  acl  of  Con 
gress,  by  which  their  business  would  be  limited  exclusively  to  the  coastinj 
trade.     Sturges  v.  Spofford.  52  Barb.,  436;  45  N.  Y..  446. 

§400.  Acting  as  port-warden  without  authority. — I 

person  who,  not  heing  a  port  warden,  assumes  or  undertakes  l< 
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actassQch,  or  undertakes  the  performance  of  any  of  the  daties 
prescribed  bj  law,  as  pertaining  to  the  office  of  port-warden  ;  and 
I  person  who  knowingly  employs  any  other  than  the  wardens  for 
the  performance  of  such  duties ;  and  a  person  who  issues  any  cer- 
tificate of  a  survey  on  vessels,  materials  or  goods  damaged,  with 
intent  to  avoid  the  provisions  of  any  statute,  is  guilty  of  a  misde- 
meanor. 

Port-warden. — Under  chap.  405  of  1857.  it  was  held  that  it  was  a  violation 
of  the  act  for  any  other  than  the  port- wardens  to  perform  any  of  the  duties 
prescribed  for  them  thereby,  though  the  port- wardens  have  not  oeen  requested 
toad  in  the  case.  Tinkham  v,  Tapscott,  17  N.  Y.,  141.  But  that  the  act  did 
not  prohibit  any  person  interested  in  a  vessel  or  cargo  from  procuring  an  ex- 
amination thereof,  for  his  own  information  or  benefit,  by  any  agent  he  may 
ttlecl   Id. 

Chap.  87  of  1881,  prohibiting  the  assumption  of  the  title  of  port- warden  by 
penoDs  not  appointed  to  that  office,  is  not  a  violation  of  the  Federal  Ck>nstita« 
tion   Curtin  «.  People,  26  Hun,  564;  aflTd,  89  N.  T.,  621,  without  opinion. 

§  401.  Apothecary,  druggist  or  pharmacist,  omitting  to  label 
drugs,  or  labeling  them  wrongly. — An  apothecary,  or  licensed 
dniggist,  or  licensed  pharmacist,  or  a  person  employed  as  clerk 
or  salesman  by  an  apothecary  or  licensed  driigpst  or  licensed 
pharmacist,  or  otherwise  carrying  on  business  as  a  dealer  in 
dnigs  or  medicines,  who,  in  putting  up  any  drugs  or  medicines, 
or  making  up  any  prescription,  or  filling  any  order  for  drugs  or 
medicines,  wilfully,  negligently  or  ignorantly  omits  to  label  the 
same,  or  puts  any  untrue  label,  stamp  or  other  designation  of 
contents  upon  any  box,  bottle  or  other  package  containing  a  drug 
or  medicine,  or  substitutes  a  different  article  for  any  article  ])re- 
scribed  or  ordered,  or  puts  up  a  greater  or  less  quantity  of  any 
article  than  that  prescribed  or  ordereil,  or  otherwise  deviates 
from  the  terms  of  the  prescription  or  order  which  he  undertakes 
to  follow,  in  consequence  of  which  human  life  or  health  is  in 
danger,  is  eruilty  of  a  misdemeanor. 

Am'd  by  chap.  442,  Laws  1905.    Talces  effect  Sept.  1,  1005. 

§  402.  Selling  poison  without  labeling  and  recording  the 
*^*' — It  shall  be  unlawful  for  any  person  to  sell  at  retail  or 
furnish  any  of  the  poisons  named  in  the  schedules  hereinafter 
set  forth,  without  affixing  or  causing  to  be  affixed,  to  the  l>r)tlle, 
box,  vessel  or  package,  a  lal)el  containing  the  name  of  the  article 
and  the  word  ^^  poison  "  distinctly  shown,  with  the  name  and 
place  of  business  of  the  seller,  all  printed  in  red  ink,  together 
With  the  name  of  such  poisons  printed  or  written  thereupon  in 
plain,  legible  characters,  which  schedules  are  as  follows,  to  wit : 

Schedule  A. — Arsenic,  cyanide  of  ])otassium,  hvdrocvanic 
acid,  cocaine,  morphine,  strychnia  and  all  other  poisonous  yege- 
table  alkaloids  and  their  salts,  oil  of  bitter  almonds,  containing 
hydrocyanic  acid,  opium  and  its  preparations,  except  paregoric 
and  sach  others  as  contain  less  than  two  grains  of  opium  to  the 
canoe. 
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Schedule  B, — ^Aconite,  belladonna,  cantharides,  colchicum, 
conium,  cotton  root,  digitalis,  ergot,  hellebore,  henbane,  Phyto- 
lacca, strophanthus,  oil  of  tansy,  veratrum  viride  and  their 
pharmaceutical  preparations,  arsenical  solutions,  carbolic  acid, 
chloral  hvdrate,  chloroform,  corrosive  sublimate,  creosote,  croton 
oil,  mineral  acids,  oxalic  acid,  paris  green,  salts  of  lead,  salts  of 
zinc,  \vhit<?  hellebore  or  any  drug,  chemical  or  preparation  which, 
according  to  standard  works  on  medicine  or  materia  medica,  ia 
liable  to  be  de^structive  to  adult  human  life  in  quantities  of 
sixty  grains  or  less,  and  such  other  poisons  as  the  state  board  of 
pharmacy,  under  the  authority  given  to  it  by  the  public  health 
law,  may  from  time  to  time  add  to  either  of  said  schedules- 
Every  person  who  shall  dis]X)se  of  or  sell  at  retail  or  furnish  an^ 
poisons  included  under  schedule  A  shall,  before  delivering  th< 
same,  make  or  cause  to  be  made  an  entry  in  a  book  kept  fo 
that  purpose,  stating  the  date  of  sale,  the  name  and  address  o 
the  purchaser,  the  name  and  the  quantity  of  the  poison,  the  pu' 
pose  for  which  it  is  represented  by  the  purchaser  to  be  require?^ 
and  the  name  of  the  dispenser,  such  book  to  be  always  open  f^ 
inspection  by  the  proper  authorities,  and  to  be  preserved  for  ^ 
least  five  years  after  the  last  entry.  He  shall  not  deliver  any  o 
said  iX)isons  without  satisfying  himself  that  the  purchaser  i 
aware  of  its  poisonous  character  and  that  the  said  poison  is  t* 
be  used  for  a  legitimate  ])urpose.  The  foregoing  portions  o' 
this  section  shall  not  ap})ly  to  the  disi)ensing  of  medicines  oi 
poisons  on  physicians'  prescriptions.  Wholesale  dealers  ir 
drugs,  medicines,  pharmaceutical  preparations  or  chemicah 
shall  affix  or  cause  to  bo  affixed  to  every  bottle,  box,  parcel  oi 
outer  enclosure  of  an  original  package  containing  any  of  the 
articles  eniunerated  under  said  schedule  A,  a  suitable  label  oi 
brand  in  red  ink  with  the  word  ''  poison  "  upon  it.  Any  per- 
son who  violates  any  of  the  provisions  of  this  section  shall  be 
guiltv  of  a  misdemeanor. 

Aiiwl  l)y  eliap.  442.  Ljiws  1005.     Takes  effect  Sept.  1,  1905. 

§  403.  The  provisions  of  section  four  hundred  and  one  shall  not  apph 
to  the  practice  of  a  practitioner  of  inedicines  who  is  not  the  proprietor  of  s 
store  for  the  dispensing;  or  retailin":  of  drugs,  medicines  and  poisons,  or  wh( 
is  not  in  the  employ  of  sudi  a  ])roprictor,  and  shall  not  prevent  praetition 
ers  of  medicine  from  supplyin«r  their  ]mtients  with  such  articles  as  the] 
mav  deem  projH'r.  and  except  as  to  tlie  lahelinpr  of  poisons  shall  not  appl] 
to  tlic  sale  of  medicines  or  poisons  at  wholesale  when  not  for  the  use  oi 
topMimption  of  tlic  purcliascr :  provided.  However,  that  the  sale  of  medieinec 
or  poison**  at  wliolcsah'  >hall  continue  to  he  sul>ject  to  sueli  reflations  as 
from  time  to  tim<»  may  he  hiwfully  made  hy  the  lK)ard  of  pharmacy  or  b} 
anv  competent  hoard  of  licaltli. 

Anid  hy  chap.  442.  Laws  1005.     Tak<s  effect  Sept.  1,  1»05. 

§  404.  Any  person  who  viohitcs  any  provisi(m  of  article  eleven  of  t\u 
puhlic  hcaltli  law  for  which  no  other  penalty  is  imposed,  is  guilty  of  a  mia 
<lemcanor. 

AmM  by  chap.  442.  Laws  11)05.     Takes  effect  Sept.  1.  1905. 
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This  section  relates  to  persons  who  arc  employed  in  a  drug  store  or  apothe- 
etr/shop,  and  not  to  Uie  proprietors.  People  v.  Routev,  6  S,  Y.  Cr.,  269;  21 
Bl  Rep.,  175;  4  N.  Y.  Supp.,  285;  aff'd,  veithout  opinion,  in  117  N.  Y.,  624. 

This  sec' ion  do-.s  not  render  it  unlawful  fur  a  person  to  open  or  conduct  a 
itore  for  dispensing  or  compounding  medicines  or  poisons,  nor  refer  to  the 
eoffipetescy  and  qualifications  of  the  heads  of  establishments.    Id. 

It  was  designed  only  to  secure  the  attendance  of  competent  clerks  in  such 
plaoes,  sad  to  render  it  unlawful  for  any  trnpioyc  to  accept  such  a  position 
unless  he  possesses  the  requisite  qualifications.     Id. 

li  is  no  excuse  for  the  practice  of  an  unregistered  pharmacist  that  there  is 
M  board  in  existence  to  give  hiui  his  certificate.    Id. 

His  duty  in  such  case  is  to  apply  to  the  proper  authorities  to  appoint  the 
proper  board  of  pharmacy,  that  he  may  procure  from  it  the  necessary  qualifi- 
catioos  to  enable  him  to  transact  his  business.    Id. 

Sections  2015  to  2024,  inclusive  of  the  consolidation  act  were  not  expressly 
i^ed  by  this  section  and  sections  725  and  726  of  Penal  Ck)de.    Id. 

§  405.  BesnlatioBsi  as  to  preaorlptioBsi  of  opiuni  and  morphiae. 

^A  person  who,  except  on  the  written  or  verbal  order  of  a  physician,  refills 
more  than  once  prescriptions  containing  opium,  morphine,  or  preparations 
of  either,  in  which  the  dose  of  opium  exceeds  one-fourth  grain  or  morpine 
on^twenlieth  grain,  is  guilty  of  a  misdemeanor. 
Sec.  ^J05a  changed  to  405  by  chap.  442,  Laws  1905. 

I  405b.  Careless  distribution  of  medicines,  dm^s  suid  chemi-i 

^sls<— Any  person,  firm,  or  corporation,  who  distributes,  or  causes  to  be 
distributed,  any  free  or  trial  samples  of  any  medicine,  drug,  chemical  or 
themical  compound,  by  leaving  the  same  exposed  upon  the  ground,  side- 
^K  porch,  doorway,  letter-boxes,  or  in  any  other  manner,  that  children 
iDsj;  become   possessed   of   the   same,   shall   be  guilty   of  a   misdemeanor 

nnishable  by  a  fine  not  exceeding  twenty-five  dollars  for  each  offense,  but 
this  section  shall  not  apply  to  the  direct  delivery  of  any  such  article  to 
in  adult 

Added  by  L.  1903,  chap.  494.    In  effect  May  9,  1903. 

S  406.  ConcesUins  foreicn  matter  in  merchsuidise. — A  person 
irho,  with  intent  to  defraud,  while  putting  up  in  a  barrel,  bag,  bale,  box, 
or  other  package,  cotton,  hops,  hay,  or  any  other  article  of  merchandise 
whatever,  usually  sold  by  weight  in  such  packages,  places  or  conceals 
therein  any  other  substance  or  thing  whatever,  in  a  case  where  special 
provision  for  the  punishment  thereof  is  not  otherwise  made  by  statute, 
is  guilty  of  a  misdemeanor.      (See  sec.  580,  post.) 

§  407.  Adulteration  of  food^  drugs^  etc.~A  person  who, 
eitlier, 

1.  With  the  intent  that  the  same  may  be  sold  as  unadulterated 
or  undiluted,  adulterates  or  dilutes  wine,  milk,  distilled  spirits  or 
malt  liquor,  or  any  drug,  medicine,  food  or  drink,  for  man  or 
beast;  or, 

2.  Knowing  that  the  same  has  been  adulterated  or  diluted, 
offere  for  sale  or  sella  the  same  as  unadulterated  or  undiluted,  or 
without  disclosing  or  informing  the  purchaser  that  the  same  has 
been  adulterated  or  dilated,  in  a  case  where  special  provision  has 
not  been  made  by  statute,  for  the  punishment  of  the  offense, 
w, 

3.  Sells  or  offers  to  sell,  or  stores  or  transports  with  intent 
^  Bell  for  any  purpose  other  than  cooling  beer  in  casks,  ice 
cut  from  any  canal  or  from  the  wide  waters  or  basins  of  any  canal, 
^688  the  ice  80  sold,  or  offered  for  sale  or  stored  or  transported, 
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is  contained  in  a  buildfng,  cart,  car,  sleigh,  float  or  receptac' 
upon  which  is  plainly  marked  in  Roman  or  capital  letters,  notles 
Uian  eight  inches  square,  the  words,  "  canal  ice ; "  or, 

4.  Who  shall  adulterate  maple  sugar,  maple  syrup  or  honey 
with  glucose,  cane  sugar  or  syrup,  beet  sugar  or  syrup,  or  an_ 
other  substance  for  the  purpose  of  sale,  or  who  shall  knowingj- 
sell  or  offer  for  sale  maple  sugar,  maple  syrup  or  honey  that  ha 
been  adulterated  in  any  way,  shall  be  deemed  guilty  or  a  misdc 
mean  or. 

§  6.  Violate  any  provision  of  section  80  of  the  domesti 
commerce  law,  relating  to  canned  and  preserved  food. 

Added  by  chap.  551  of  1896.    In  effect  October  1,  1896. 

Am'd  by  chap.  141  of  1889. 

This  amendment  added  a  third  subdivision  to  the  original  section. 

Am'd  by  chap.  684  of  1892. 

This  amendment  inserted  in  subd.  8.  after  the  word  "Roman"  the  word 
"  or/'  and  added  the  fourth  subdivision  of  tlie  present  section. 

See  chap.  864  of  1893,  for  the  prevention  of  butterine,  oleomargarine  or 
adulterated  or  imitation  dairy  products  in  certain  institutions  within  this 
state. 

Power  of  legitlatare. — The  legislature  has  undoubted  power  to  pro- 
hibit the  adulteration  of  food.  People  v.  Gillson,  16  St.  Rep.,  185;  109  N. 
Y..  403. 

The  legislature  may  prohibit  the  manufa'^ture  or  sale  of  an  article  deemed 
by  it  to  be  Injurious  to  public  health.  People  v.  McGann,  84  Hun,  858;  3  N. 
Y.  Cr.,  1. 

Constitational. — The  act  of  1885,  as  amended  by  chap.  458  of  same  year 
and  cliap.  477  of  1886,  is  constitutional.  People  v.  Brigss,  114  N.  Y.,  68; 
22  St.  Rep.,  317;  People  v.  Arensberg.  6  St.  Rep.,  789;  105  IT.  Y..  123;  People 
«.  West,  8  St.  Rep.,  718;  106  N.  Y..  293;  People  v.  Kibler,  8  St,  Rep.,  707;  108 
N.  Y..  821. 

In  People  v.  McGann,  84  Hun.  858;  8  N.  Y.  Cr..  1,  it  was  held  that  the 
prohibition  of  section  6,  chap.  202  of  1884,  was  absolute,  and  that  the  act  was 
constitutional.  But  see  People  v.  Marx,  99  N.  Y.,  377;  People  v,  Arensbei^g, 
6  St.  Rep.,  789;  103  N.  Y.,  893. 

Under  chap.  183  of  1885,  it  was  held  that  a  statute,  which  makes  the  posses- 
sion of  an  article  conclusive  evidence  of  an  intent  to  sell  the  tame,  in  an  actioo 
for  a  penalty,  is  constitutional.    People  v.  Hill,  9  St.  Rep.,  886;  44  Hun,  472. 

Under  the  act  of  1885,  it  has  been  held  that  the  question  whether  the  milk  was 
adulterated  was  to  be  determiDed  from  the  chemical  analysis  alone,  showing 
whether  it  was  above  or-below  the  statutory  standard.  People  v.  Kibler,  106  W. 
Y.,  323;  8  St.  Rep.,  707;  People  v.  West,  106 N.  Y.,  293;  8  St.  Rep.,  718;  People 
9.  Cipperly,  87  Hun.  324;  101  N.  Y.,  634,  People  v.  Eddy,  35  St.  Rep.,  146; 
People  V.  Hodnett,  51  id.,  895;  68  Hun,  341.  The  question  as  to  whether  the 
analysis  is  correct,  or  is  made  from  a  fair  sample  of  the  milk,  is  still  left  open 
for  the  determination  of  the  jury  from  the  evidence  in  the  case.  People  v. 
Hodnett,  ante. 

It  was  held,  under  chap.  183  of  1885,  that  the  analysis,  which  detarminefl 
the  question  whether  the  the  milk  is  adulterated,  must  be  made  from  a  fail 
sample  of  the  milk,  and  that  a  sample  taken  from  the  milk  after  the  crvam  has 
separated  from  it,  is  not  a  fair  sample.  People  v,  Hodnett,  51  St  Rep.,  895;  68 
Hun,  341. 

Id  snch  case,  the  defendant  is  entitled  to  introduce  evidence  tending  to 
show  that  the  milk  was  pure  and  had  not  been  tampered  with,  and  that 
the  analysis  had  been  made  from  a  sample  taken  from  the  milk  after  the 
cream  had  separated  from  it.    Id. 

Intent— It  was  held,  in  People  v.  Fulle,  1  N.  Y.  Cr.,  152;  12  Abb.  N.  C, 
1 96,  that,  before  a  person  could  be  convicted  of  a  crime  for  the  yiolation  ol 
chap.  407  of  1881,  it  was  necessary  to  establish  either  that  he  wai  actuated  bj 
a  criminal  intent  or  was  guilty  of  such  negligence  in  the  doing  of  the  act  m 
auDolied  .the  nlace  of  the  criminal  .inlfinl 
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Proof.— Under  the  act  of  1881,  it  was  held  that  food  to  be  adulterated, 
^thin  the  meaning  of  the  law,  must  contain  poiaon,  and  that  thia  fact  must 
be  proved  to  sustain  the  charge;  People  v.  Biachoff,  14  St.  Rep.,  681;  and 
that  section  7  of  such  act,  requiring  labels,  did  not  apply  to  the  ordinary  arti- 
cles of  food,  provided  they  were  not  injurious  to  health.    Id. 

Penalty.— The  rij^t  to  bring  an  action  to  recover  a  penalty  for  a  violation 
of  section  7,  chap.  1%  of  1885,  as  amended  by  chap.  458  of  1885,  doM  not  de- 
pend upon  a  conviction  having  been  first  had  in  a  criminal  action.  People  «. 
Waterbury,  9  St.  Rep  ,  5;  44  Hun,  493. 

Butter.— Chap.  246  of  1882,  condemns  the  sale,  not  only  of  the  varioua 
tiods  of  manufactured  spurious  butter,  but  also  of  adulterated  butter.  People 
T-MahaDey,  2  St.  Rep.,  663;  41  Hun,  28. 

To  justifv  a  conviction  under  chap.  246  of  1882,  it  is  not  necessary  to  prove 
that  the  seller  intended  to  deceive,  or  that  he  knew  that  the  article  sold  waa 
not  butter.    Id. 

He  subjects  himself  to  the  penalties  of  the  statute  by  making  the  representa* 
tioQ,  not  koowing  it  to  be  true.    Id. 

SeotioD  4  of  chap.  202  of  1884,  prohibiting  the  manufacture  or  sale  as  an 
^icleof  food  of  any  substitute  for  Dutter  or  cheese  produced  from  pure,  un- 
adulterated milk  or  cream,  was  held  to  be  unconstitutional.  People  v.  Marx, 
^  N.  Y.,  877.    See  People  v,  Arensberg,  6  St.  Rep.,  789;  103  id.,  393. 

The  object  of  chap.  183  of  1885,  as  amended  by  chap.  458  of  the  same  year, 
"Was  to  punish  the  fraudulent  simulation  of  the  article  manufactured  out  of 
animal  fat.  or  animal  or  vegetable  oils,  for  butter  manufactured  from  unadul- 
terated milk  or  cream,  and  for  adding  to  it  such  coloring  matter  as  will  enable 
<iealer8  in  it  to  deceive  the  public  by  selling  it  for  a  genuine,  when,  in  fact,  it 
Isagpurious,  article.     People  v.  Waterbury,  9  St.  Rep.,  5;  44  Hun,  497. 

The  offense  of  manufacturing  or  selling  any  article  not  made  from  pure 
milk  or  cream,  under  section  7,  chap.  183  of  1885,  as  amended  by  chap.  458  of 
1885.  lies  not  in  the  simple  manufacture  and  sale  of  the  article,  but  depends 
upon  whether  it  was  manufactured  in  imitation  or  semblance  of  butter.  Peo- 
ple c.  Arensberg,  6  St.  Rep.,  780;  103  N.  Y.,  388. 

The  manufacture  of  an  article,  "  designed  to  take  the  place  of  butter,"  does 
iKH  constitute  the  ofifense.    Id. 

Milk.— The  adulteration  of  milk  was  made  a  misdemeanor  by  chap.  467  of 
3882.    People  v.  Harris.  123  N.  Y..73;  33  St.  Rep.,  168. 

Uuder  chap.  202  of  1832,  it  was  held  that  the  legislature  may  prohibit  the 
sale  of  milk  below  a  certain  standard,  whether  such  milk  is,  or  is  not,  whole- 
some. People  V,  Cipperly,  101  N.  Y.,  634,  without  opinion;  4  N.  Y.  Cr.,  69; 
rer'g  8  id..  885;  37  Hun,  824.  The  decision  of  the  court  of  appeals  was  based 
upon  the  dissenting  opinion  of  Justice  Learned  in  the  court  below. 

Under  chap.  202  of  1884.  it  was  held  in  People  v.  Eddy,  35  St.  Rep..  146;  12 
IX.  Y.  Supp.,  628,  that  guilty  knowledge  or  criminal  intent  need  not  be  shown 
to  establi^  the  offense.  The  chemical  analysis  was  deemed  to  be  conclusive 
of  guilt,  provided  it  showed  that  tlie  ratio  of  fluids  to  solids  is  contrary  to  that 
which  is  prescribed  by  the  terms  of  the  statute. 

The  offense  of  sellmg  adulterated  milk  contrary  to  the  provisions  of  chap. 
^02  of  1884,  and  chaps.  183  and  458  of  1885,  is  established  by  the  proof  of  a 
^e  of  milk,  which  is  shown  to  be  adulterated  when  tested  by  the  standard 
«et  up  by  the  act.  People  v.  Schaeffer,  41  Ilun,  25.  To  constitute  the  offense, 
neither  knowledge  nor  Intent  need  be  shown.  Id.  See  People  v.  Cipperly,  3 
Eastern  Rep.,  658;  rev's  87  Hun.  819. 

Under  chap.  183  of  1885.  as  amended,  the  keeping  of  skimmed  milk  was 
lield  not  to  be  made  an  offense,  where  it  was  for  use  in  the  couuty  where  the 
jMme  was  produced.    People  v.  Thompson.  38  St.  Kcp.,  817. 

Under  the  act  of  1885,  as  amended  by  chapter  458  of  that  year,  it  was  held 
that  criminal  knowledge  or  intent  formed  no  element  of  the  offense.  People 
«.  Kibler.  8  St.  Rep.,  707;  106  N.  Y..  821.  All  that  was  requisite  to  establish 
the  offense  was  to  snow  a  sale  of  milk  falling  below  the  standard  fixed  by  the 
act  and  coming  within  its  definition  of  adulterated  milk.     Id. 

The  provision  of  section  3,  chap.   183  of  1885.  does  not  make  a  fraudulent 
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intent  a  necessary  ingredient  of  the  crime.  People  v.  West,  8  St.  Rep.,  718; 
106  N.  1ft,  298.  It  does  not  extend  so  far,  it  seems,  as  to  make  it  criminal  for 
a  dairyman  conductinj^  a  butter  or  clieese  factory  and  manufacturing  from 
milk  exclusively  furnished  by  himself,  to  supply  the  factory  with  milk  from 
his  own  cows  mixed  with  water.  Id.  This  provision  was  held  to  be  a  valid 
exercise  of  the  legislative  power.    Id. 

The  act  of  1884  was  superseded  by  the  later  act  of  1885.  People  v.  Harris, 
123  N.  Y.,  75;  88  St.  Rep.,  168.  But  quctere.  See  subsequent  amendment, 
chap.  193  of  1885. 

See  chap.  407  of  1881;  chap.  246  of  1882;  chap.  202  of  1884;  chap.  176  of 
1885;  chap.  477  of  1886;  chaps.  188  and  458of  1885;  chap.  140  of  1891;  chap. 
550  of  1888;  chaps.  228,  408  and  588  of  1887;  chaps.  427  and  193  of  1885. 

§  407a.  Any  person  who  shall  knowingly  sell,  offer  or  expose  for  sale,  or 
give  away,  any  compound  or  preparation  composed  in  whole  or  in  part,  of  any 
unwholesome,  deleterious  or  poisonous  acid,  or  other  unwholesome,  deleterious 
or  poisonous  substance,  as  a  substitute  for  the  pure,  unadulterated  and  unfer- 
mented  juice  of  lemons,  limes,  oranges,  currants,  grapes,  apples,  peaches, 
plums,  pears,  berries,  quinces,  or  other  natural  fruits,  representing  such  com- 
pound or  preparation  to  be  the  pure,  unadulterated  and  unfermented  juice  of 
anv  of  such  fruits;  or  who,  in  the  mixing,  decoction,  or  preparation  of  food  or 
drink,  shall  knowingly  use  any  such  compound  or  preparation  in  the  place  of, 
or  as  a  substitute  for,  the  pure,  unadulterated  and  unfermented  juice  of  one  or 
more  of  such  fruits,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  by  a  fine  of  not  more  than  two  hundred  and  fifty  dollars, 
or  by  imprisonment  for  not  more  than 'six  months,  or  by  both  such  fine  and 
imprisonment. 

Added  by  chap.  848  of  1899.    In  force  Sept.  1,  1899. 

§  408.  Disposinsr  of  tcdnted  food.— A  person  who  with  intent  that  the 
same  may  be  used  as  food,  drink,  or  medicine,  sells,  or  offers  or  exposes  /for 
sale,  any  article  whatever  which,  to  his  knowledge,  is  tainted  or  spoilt,  or  for 
any  cause  unfit  to  be  used  as  such  food,  drink,  or  medicine,  is  gu&ty  of  a  mia> 
demeanor. 

Knowledge. — Under  an  indictment  for  selling  unwholesome  beef,  it  was 
held,  in  People  «.  Parker,  38  N.  Y.,  85,  that  the  offense  is  complete  if  the 
unwholesome  meat  is  knowingly  sold  as  and  for  human  food.  The  gist  of 
the  crime  is  the  commission  of  the  injury  without  regard  to  the  particular  per- 
sons against  whom  the  act  is  directed.  Id.  Undoubtedly  if  the  unwholesome 
meat  is  sold,  generally,  as  merchandise,  without  any  knowledge  on  the  part  of 
the  seller  that  it  is  to  be  used  for  human  food,  the  offense  is  not  indictable.   Id. 

Proof. —It  was  held,  in  Goodrich  v.  People,  19  N.  Y.,  580;  8  Park.,  622, 
tliat  it  was  not  indispensable,  in  proving  the  offense  of  selling  diseased  flesh  for 
food,  to  show  that  the  taint  could  be  perceived  by  the  senses  or  that  bad  effects 
had  been  developed  in  the  use  of  the  food.  It  was  further  held,  in  this  case, 
that  guilty  knowledge  that  a  disease,  which  had  been  apparent  and  increasing 
for  some  months,  would  render  the  flesh  of  an  animal  unwholesome,  may  be 
inferred  from  circumstances  without  proving  the  defendant  an  expert  in  the 
mutter. 

§  408a.  Yiolations  of  agricultural  law.  —  Any  person 

"wlio  disregards,  disobeys  or  violates  any  proclamation,  notice^ 
order  or  regulation,  lawfully  issued  or  prescribed  by  the  commis- 
sioner of  agriculture  for  the  suppression  or  prevention  of  the 
spread  of  infectious  or  contagious  diseases  among  domestic  ani- 
mals, or  who  violates  any  of  the  provisions  of  sections  eighty  and 
eighty-two  of  article  five  of  the  agricaltaral  law  ia  guilty  of  s 
misdemeanor. 

Am'd  oh.  554,  1897. 

Tin's  section  was  added  by  chap.  692  of  1898,  and  will  go  into  effect  Octobei 

1,1883. 
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\  4Q0.  Urttng,  et  cetera,  dangerous  weapont. — A  person  who 
viaattlactures,  or  causes  to  be  manufactured,  or  sells  or  keeps  for  sale,  or 
offers,  or  gives,  or  disposes  of  any  instrument  or  weapon  of  the  kind 
QSiully  known  as  a  slungsbot,  billy,  sandelub  or  metal  knuckles,  to  any 
pereon  or  a  person  who  otters,  sells,  loans,  leases  or  gives  any  gun,  revolver, 
pistol  or  other  firearm  or  any  air-gun.  spring-gun  or  other  instrument  or 
weapon  in  which  the  propelling  torce  is  a  spring  or  air  or  any  instrument 
or  weapon  commonly  known  as  a  toy  pistol  or  in  or  upon  which  any  loaded 
or  blank  cartridges  are  used,  or  may  be  used,  or  any  loaded  or  blank  car- 
tridges or  ammunition  therefor  to  any  perAon  under  tlie  age  of  sixteen 
years  is  guilty  of  a  misdemeanor! 

Am'dby  eh.  92,  Laws  1905.    Takes  effect  June  1,  1905. 

Am'd  by  chap.  222  of  1900.    In  effect  Sept.  1.  1900. 

Am'd  by  chap.  603  of  1899.    In  effect  May  17,  1899. 

Am'd  by  chap.  46  of  1884. 

This  amendment  added  a  provision  as  to  the  sale  or  gift  of  any  pistol  or 
other  firearm  to  a  person  under  18  years  of  age. 

Am'd  by  chap.  140  of  1889. 

This  amendment  inserted  twice  in  the  section,  as  amended  in  1884,  after 
the  word  "city,"  the  words  **  or  incorporated  village,"  and  added  the  last 
sentence  of  the  present  section. 

S  410.  Cmrrjiugf  et  cetera,  dangerous  weapons. — A  person  who 
attempts  to  use  against  another,  or  who  carries,  or  possesses  any  instru- 
ment or  weapon  of  the  kind  commonly  known  as  a  slungshot,  billy,  sand- 
dub  or  metal  knuckles,  or  who  with  intent  to  use  the  same  against  another^ 
carries  or  possesses  a  dagger,  dirk  or  dangerous  knife  is  guilty  of  a  felony. 
Any  person  imder  the  age  of  sixteen  years,  who  sliall  have,  carry  or  have 
in  his  possession  in  any  public  place  any  of  the  articles  named  or  described 
in  the  last  section  which  it  is  forbidden  therein  to  offer,  sell,  loan,  lease  or 
give  to  him,  shall  be  guilty  of  a  misdemeanor.  Any  person  over  the  age 
of  sixteen  years,  who  shall  have  or  carry  concealed  upon  his  person  in  any 
city  or  village  of  this  state,  any  pistol,  revolver  or  other  Hreuini  without 
•written  license  therefor,  theretofore  issued  to  liim  by  a  police  niagistrat& 
of  such  city  or  village,  or  in  such  manner  as  may  be  prescribed  by  ordi- 
nance of  such  city  or  village  shall  be  guilty  of  a  misdemeanor.  No  person 
not  a  citizen  of  the  United  States,  shall  have  or  carry  tirearnis  or  danger- 
ous weapons  in  any  public  place  at  any  time.  This  section  shall  not  apply 
to  the  regular  and  ordinary  transportation  of  firearms  as  merchandise,  nor 
to  sheriffs,  policemen  or  to  other  duly  appointed  peace  otlicers,  nor  to  duly 
authorized  military  or  civil  organizations  when  parading,  nor  to  the  mem- 
bers thereof  when  going  to  and  from  the  places  of  meeting  of  their  re- 
spective organizations. 

Am'd  by  ch.  92,  Laws  1905.    Takes  effect  June  1,  1U05. 

Am'd  by  chap.  46  of  1884. 

This  amendment  added  a  provision  as  to  persons  under  eighteen  years  ol 
H^,  and  another  as  to  the  application  of  the  section. 

Am'd  by  chap   140  of  1889. 

Thia  amendment  made  the  provision  a**  to  persons  under  IB  years  of  age  ap- 
pKcable  to  incorporated  villages,  and  added,  after  the  word  "  ciiy  "  in  the  la»l 
•entence,  the  w.  rds  **«»r  vil  age." 

It  is  a  matter  «»f  every  day  occunrcnce.  ti  $ef/ns,  to  show,  by  one  familiar 
''nth  the  facts,  the  nature  and  description  of  a  weaji  n  commonly  known  as  a 
"slungshot."  People  c.  Emerson.  0  N.  Y.  Cr..  IGO;  20  St.  Rep.,  18;  5  N.  Y. 
fi«PP.,  875. 

See  People  v.  Izzo.  89  St.  Rep.,  16C;  14  N.  Y.  Supp..  907. 

§411.  Possession^  presumptive  evidence. —  The  posses- 
sion, by  any  person  other  than  a  public  oilicer,  of  any  of  the 
weapons  speciiied  in  the  last  section,  concealed  or  furtively  ear- 
ned on  the  person,  is  presumptive  evidence  of  carrying,  or  con- 
cealing, or  possessing,  with  intent  to  use  tiie  same  in  violation  of 
^t  section. 

^^Thecawof  People  ex  rel.  Miller  r  Ryder.  5S  Hun.  411;  3i  St.  Ilep..^a4v 
^^l.Bapp.,BO,  WM revened  ia  36  at.  Rep..  46d;  124  N.  Y.,  500. 
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The  possession  of  various  weapons  concealed  upon  the  person  is,  U  teemi, 
made  presumpUye  evidence  of  carrying  them  with  intent  to  use  the  same  in 
violation  of  the  statute.  People  ex  rel.  Miller  v,  Rjder,58  Hun.  411;  84  St 
Hep.,  824;  12  N.  Y.  Supp.,  60.  This  case  was  reversed  in  86  St.  Rep..  468; 
124  N.  Y..  600. 

The  finding  of  a  dagger  upon  the  defendant's  person  raises  the  presamption 
declared  by  this  section.  People  o.  Izzo.  89  St.  Rep.,  167;  14  N.  Y.  Supp., 
907. 

The  defendant's  effort  to  rebut  that  presumption  should  not  be  nullified  or 
vtreakened  bv  the  declaration  of  a  third  person,  which,  though  the  former 
iieard,  he  did  not  understand.    Id. 

§  413,  subdiTision  1.  A  person  (other  than  a  daly  licensed 

phvsician  or  surgeon  engaged  in  the  lawful  practice  of  his  profession)  who  has 
in  his  possession  any  narcotic  or  anaesthetic  substance,  compound  or  prepara- 
tion, capable  of  producing  stupor  or  unconsciousness,  with  intent  to  adminis- 
ter the  same  or  cause  the  same  to  be  admioistered  to  another,  without  the  lat- 
ter's  consent,  unless  b^  direction  of  a  duly  licensed  physician,  is  guilty  of  a 
felony,  punishable  by  imprisonment  in  the  state  prison  for  not  more  than  ten 
years. 

2.  The  possession  by  any  person  (other  than  as  exempted  in  the  foregoing 
Bubdivision)  of  any  such  narcotic  or  anaesthetic  substance  or  compound,  con- 
cealed or  furtively  carried  on  the  person,  is  presumptive  evidence  of  an  intent 
to  administer  the  same  or  cause  the  same  to  be  administered  in  violation  of  the 
provisions  of  this  section. 

Added  March  9.  1^97. 

§  413.  Negligently  managing  and  refusing  to  extinguish 

Hres. — A  person  who: 

1.  Willfully  or  negligently  sets  fire  to,  or  assists  another  to  set  fire  to  anv 
waste  or  forest  lands  belonging  to  the  state  or  to  another  person  whereby  such 
forests  are  injured  or  endanc^red ;  or 

2.  Negligently  sets  fire  to  his  own  woods,  by  means  whereof  the  property  of 
another  is  endangered;  or 

8.  Negligently  fiuffers  any  fire  upon  bis  own  land  to  extend  beyond  the  limits 
thereof;  or 

4.  Having  been  lawf ullv  ordered  to  repair  to  a  place  of  a  fire  in  the  woods, 
and  to  assist  in  extinguishing  it,  omits,  without  lawful  excuse,  to  comply  with 
the  order; 

Is  guilty  of  a  misdemeanor. 

By  chap.  692  of  1892,  the  then  section  414  was  absorbed  into,  and  made  a 
part  of,  this  section. 

Am'd  by  chap.  692  of  1893. 

This  amendment  introduced  subd.  1  of  the  present  section,  and  wiU  go  into 
effect  October  1,  1893. 

See  sulxl.  21,  section  56  of  Code  of  Criminal  Procedure. 

See  note  in  22  Abb.  N.  C.  384. 

§  414.  Obstructing   attempts   to  extinguish   fires.— A 

?erson  who  at  any  burning  of  a  buildlDg  is  Ruilty  of  any  disobedience  to  law- 
ul  orders  of  a  public  officer  or  fireman,  or  of  any  resistance  to,  or  interference 
with,  the  lawful  efforts  of  a  fireman  or  company  of  firemen,  to  extinguish  the 
aame,  or  of  any  disorderlv  conduct  likely  to  prevent  the  same  from  being  ex- 
tinguished, or  who  forbids,  prevents  or  dissuades  others  from  assisting  to  ex« 
tinguish  the  same,  is  guilty  of  a  misdemeanor. 
By  chap.  692  of  1892  the  then  section  415  was  transferred  to  this  number. 

§  415.  Ferries. — A  person  who: 

1.  Maintains  a  ferry  for  profit  or  hire  upon  any  of  the  waters  of  this  state 
without  authority  of  law;  or. 

2.  Having  entered  into  a  recognizance  to  keep  or  maintain  a  ferry,  violntefl 
the  condition  of  such  recognizance; 

Is  guilty  of  a  misdemeanor. 

Where  such  ferry  is  upon  waters  dividing  two  counties,  the  offender  may  be 
'prosecuted  in  either  county. 
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By  chap.  693  or  1892.  the  then  sections  416  and  417  were  combined  and 
tnosferred  to  this  number. 

No  one  bas  the  right  to  set  up  a  public  ferry  and  cbarire  tolls  for  the  trans- 
portation of  person  and  property  without  the  license  of  the  sovereign.  Mayor, 
dc.  p.  Starin,  8  St.  Itep.,  «5o;  106  N.  Y..  11. 

To  maintain  a  ferry  upon  Niagara  river,  unless  authorized  by  law.  will  sub- 
ject the  oifender  to  punishment  as  for  a  misdemeanor.  People  v.  Babcock,  11 
Wend..  587. 

Tlie  maintaining  by  the  railroad  corporation  of  a  ferry,  upon  which  it  regu- 
larljr  and  constantly  transports  gratuitously  persons  not  passengers  nor  in  its 
«er?ice,  is  an  invasion  of  the  right  of  the  proprietor  ot  a  ferry  franchise. 
Aikin«.  Western  R.  R.  Co.,  20  K  Y..  370. 

§415a.  Penalty  for  neglect  to  post  sehedule  of  ferrj 

rates. — A  person,  corporatioa  or  association  ope  rati  tig  any  ferry 
in  this  state,  or  between  this  state  and  any  other  state,  operating 
from  or  to  a' city  of  five  hundred  thousand  inhabitants  or  over, 
posting  a  false  schedule  of  ferry  rates,  or  neglecting  to  post  in  a 
conspicuous  and  accessible  place  in  each  of  its  ferry-houses,  in 
plain  view  of  the  passengers,  a  schedule,  plainly  printed  in  the 
English  language,  of  the  rates  of  ferriage  charged  thereon  and 
authorized  by  law  to  be  charged  for  ferriage  over  such  ferry,  is 
gnilty  of  a  misdemeanor. 

This  section  was  added  by  chap.  693  of  1893,  and  will  go  into  effect  October 
1,1«W. 

§  416.  Unlawful  acts  of  and  neglect  of  duty  by  railroad 

olltcials. — An  ofl&cer,  agent,  attorney  or  employe,  of  a  railroad 
corporation,  who : 

1.  Offers  a  place,  appointment,  position  or  any  other  consider- 
ation to  a  railroad  commissioner  or  to  a  secretary,  clerk,  agent, 
employe  or  expert  employed  by  the  board  of  railroad  commis- 
sioners; or 

2.  After  due  notice,  neglects  or  refuses  to  make  or  furnish  any 
statement  or  report  lawfully  required  by  the  board  of  railroad 
commissioners  or  willfully  hinders,  delays  or  obstructs  such  com- 
missioners in  the  discharge  of  their  official  duties, 

Is  guilty  of  a  misdemeanor. 

Added  by  chap.  692  of  1892. 

Am'd  by  chap.  6J/2  of  1893. 

This  amendment  added  the  present  subd.  2  to  the  section,  and  will  go  into 
effect  October  1, 1893. 

Tiie  use  of  a  small  steam  yacht  in  conveying  passengers  for  hire  on  Sundays 
and  holidays,  when  not  otherwise  engaged  by  excursion  parties,  from  a  vil- 
lage to  p-ivate  grounds  used  for  picnic  purposes,  and  not  connected  with  any 
hi^liway.  does  not  constitute  a  maintenance  of  a  ferry  within  the  meaning  of 
this  section.     People  v.  Mago,  58  8t.  Rep.,  807. 

§  417.  Hisconduet  of  railroad   commissioners  and  of 

their  employes. — Any  railroad  commissioner,  or  any  secretary, 
clerk,  agent,  expert  or  other  person  employed  by  the  board  of 
mil  road  commissioners,  who : 

1.  Directly  or  indirectly  solicits  or  requests  from  or  recommends 
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to  any  railroad  corporation,  or  to  any  officer,  attorney  or  ageni 
thereof,  the  appointnient  of  any  person  to  any  place  or  position  ;  or, 

2.  Accepts,  receives  or  requests,  either  for  himseli  or -for  anj 
other  person,  any  pass,  gift  or  gratuity  from  any  railroad  corpor- 
ation; or, 

8.  Secretly  reveals  to  any  railroad  corporation,  or  to  any  officer, 
member,  or  employe  thereof,  any  information  gained  by  him  from 
any  other  railroad  corporation ; 

Is  guilty  of  a  misdemeanor. 

Added  by  chap.  692  of  1S92. 

§  418.  Person  unable  to  read  not  to  act  or  be  employed 
as  engineer «— Any  person  unable  to  read  the  time  tables  of  a 
railroad  and  ordinary  handwriting,  who  acts  as  an  engineer  oi 
runs  a  locomotive  or  train  on  any  railroad  in  this  state ;  or  an; 
person  who,  in  his  own  behalf,  or  in  the  behalf  of  any  other  per- 
son or  corporation,  knowingly  employs  a  person  so  unable  to 
read  to  act  as  such  engineer  or  to  run  any  such  locomotive,  is 
guilty  of  a  misdemeanor;  or  who  employs  a  person  as  a  telegraph 
operator  who  is  under  the  age  of  eignteen  years,  or  who  has  less 
than  one  year's  experience  in  telegraphing,  to  receive  or  transmit 
a  telegraphic  message  or  train  order  for  the  movement  of  trains, 
is  guilty  of  a  misdemeanor.  [Am'd  by  chap.  892  of  1895 ;  to 
take  eflEect  Sept  1,  1895.] 

This  lunendment  adds  the  last  clause  of  the  present  section. 
The  amendment  of  chap.  692  of  1892  substantially  united  the  then  subs^ 
queni  section  with  this,  and  made  one  section  of  them. 

§  41tf.  Kiscondnet  of  officials  or  employes  on  eloTated 
railroads. — Any  conductor,  brakeman,  or  other  agent  or  em* 
ploye  of  an  elevated  railroad,  who : 

1.  Starts  any  train  or  car  of  such  railroad,  or  gives  any  signal 
or  order  to  any  engineer  or  other  person  to  start  any  such  train  oi 
car,  before  every  passenger  therein  who  manifests  an  intention  tc 
depart  therefrom  by  arising,  or  moving  toward  the  exit  thereof, 
has  departed  therefrom ;  or  before  every  passenger  on  the  plat- 
form or  station  at  which  the  train  has  stopped,  who  manifests  a 
desire  to  enter  the  train,  has  actually  boarded  or  entered  the  same, 
unless  due  notice  is  given  by  an  authorized  employe  of  such  rail- 
road that  the  train  is  full,  and  that  no  more  passengers  can  thee 
be  received ;  or, 

2.  Obstructs  the  lawful  ingress  or  egress  of  a  passenger  to  oi 
from  any  such  car ;  or 

8.  Opens  a  platform  gate  of  any  such  car  while  the  train  is  in 
motion,  or  starts  such  train  before  such  gate  is  firmly  closed; 
Is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  092  of  1892. 

§  490.  Intoxication  or  other  miseondnet  of  railroad  or 
steamboat  employes. — 1.  Any  person  who,  being  employed 
upon  any  railway  as  engineer,  conductor,  baggagemaster,  brake* 
man,  switch-tender,  fireman,  bridge-tender,  flagman,  signal  man, 
or  having  charge  of  stations,  starting,  regulating  or  running  trains 
upon  a  railroad,  or,  being  employed  as  captain,  engineer  or  othei 
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officer  of  a  vessel  propelled  by  steam,  is  intoxicated  while  engaged 
in  the  discharge  oi  any  such  duties ;  or 

2.  An  engineer,  conductor,  brakeman,  switch- tender,  or  other 
officer,  agent  or  employe  of  any  railroad  corporation,  who  will- 
fully violates  or  omits  his  duty  as  such  officer,  agent  or  employe, 
bj  which  human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed ; 

Is  guilty  of  a  misdemeanor. 

By  chap.  692  of  1892,  the  then  section  424,  was  suhstantiaHj  combined  with 
this  sectiua. 
See  subJ.  9  of  section  56  of  Code  of  Criminal  Procedure. 

§  lil.  Penalty  for  failare  to  ring  bell,  etc. — A  person, 

acting  as  enffineer,  driving  a  locomotive  engine  on  any  railway  in 
this  state,  who  fails  to  sound  the  whistle,  at  least  fifteen  hundred 
feet  from  any  place  where  such  railway  crosses  a  traveled  road  or 
street  at  grade  (except  in  cities  or  villages),  or  who  fails  to  ring 
the  bell  on  the  locomotive,  or  fails  to  cause  the  same  to  be  rung 
from  such  point  until  the  crossing  is  passed  ;  or  any  oflScer  or  em- 
ploye of  a  corporation  in  charge  of  a  Icxromotive,  train  or  car,  who 
»<hall  willfully  obstruct,  or  cause  to  be  obstructed,  any  farm  or 
highway  crossing  with  any  locomotive,  train,  or  car  for  a  longer 
period  than  five  consecutive  minutes,  is  guilty  of  a  misdemeanor. 
Am'd  by  eh.         of  1900.    In  effect  July  1,  1900. 

§  2.  This  act  shall  take  effect  on  the  first  of  July,  nineteen  hun- 

Am'd  by  chap.  858  of  1891. 

This  amendmeot  added  tlie  provision  of  the  present  section  relative  to  ob- 
Btruction  of  highways. 

The  reference  to  this  section  in  Powell*.  Railroad  Co.,  2  Silv.  (Ct.  App.), 
10;  14  St.  Rep.,  912,  is  found  in  the  dissenting  opinion. 

The  provision  of  section  38,  chap.  140  of  1850,  was  repealed  by  chap.  593  of 
1866. 

Duty  .—This  section  imposes  a  burden  or  duty  upon  an  eogineer  driving  a 
locomotive  on  any  railway  in  this  state,  but  does  not  impose  a  duty  upon  the 
oorpomtion  itself.  Petriev.  N.  Y.  C.  &  H.  li.  R.  R.  Co.,  49  St.  Rep.,  283;  66 
Hun.  287. 

The  statute  should  be  construed  to  contain  an  implied  requirement  for  the 
performance  of  the  duty  to  sound  the  bell  or  whistle  at  a  hic:hway  crossing. 
Vandewater  t>.  N.  Y.  &  N.  E.  R.  R.  Co.,  43  St.  Rep.,  421;  o3  llun,  1H7;  17 
N.Y.8upp.,652. 

luiss^'ction  imp'^ses  no  affirmative  duty  upon  nn  ens:incer  drivinij  a  loco- 
^tive,  but  pronounces  him  guilty  of  a  misdemeanor,  if  he  fails  to  ring  the 
l*jl  or  sound  the  whistle.  Id.  flis  guilt  does  not  follow  as  tlie  result  of  an 
affiroiative  act,  but  upon  his  failure  to  do  a  certain  thing.     Id. 

§499«  Placing  passenger  ear  in  front  of  baggage  car. 

— A  jierson,  being  an  officer  or  employe  of  a  railway  c()fnj)any, 
^ho  knowingly  places,  directs,  or  sutlers  a  freight,  liunber,  nier- 
chaiidise  or  oil  car  to  be  placer]  in  rear  of  a  car  used  for  the  con- 
venience of  passengers  in  a  railway  train,  is  guilty  of  a  misde- 
meanor. 

18 
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Am'd  by  chap.  267  of  1889. 

This  amendment  expunges  the  word  "  baggage  "  from  the  original  sectioo. 

This  section  points  out  the  place  which  the  *'  lumber  cars  "  shall  occupy  in 
the  making  up  of  certain  trains.  Bushby  «.  N.  T.,  L.  £.  &  W.  R.  R.  Co., 
107  N.  Y.,  8b0;  12  St.  Rep.,  9. 

§  433.  Platforms  and  heating  apparatus  of  passenger 

cars. — A  railway  corporation,  or  any  officer  or  director  thereoi 
having  charge  or  its  railroad,  or  any  person  managing  a  railroad 
in  this  state,  or  any  person  or  corporation  running  passenger  can 
upon  a  railroad  into  or  through  this  state,  who: 

1.  Fails  to  have  the  platforms  or  ends  of  the  passenger  cars  ran 
upon  such  railroad  constructed  in  such  manner  as  will  prevent 
passengers  falling  between  the  cars  when  in  motion ;  or, 

2.  Except  temporarily,  in  case  of  accident  or  emergency,  heate 
any  passenger  car,  while  in  motion,  on  any  such  railroad  more 
than  fifty  miles  in  length,  except  a  narrow-guage  railroad  which 
runs  only  mixed  trains,  between  October  fifteenth  and  May  first, 
by  any  stove  or  furnace  inside  of  or  suspended  from  such  car,  ex- 
cept stoves  of  a  pattern  and  kind  approved  by  the  board  of  railroad 
commissioners  for  cooking  purposes  in  dining-room  cars  and  except 
within  the  extended  time  allowed  by  the  railroad  commissioners  in 
pursuance  of  law  for  introducing  other  heating  apparatus ; 

Is  guilty  of  a  misdemeanor. 

Amended  by  chap.  692  of  1892. 

This  amendment  slightly  modified  the  original  section  and  added  subd.  2  d 
the  present  section. 

§  434.  Guard  posts ;  automatic  couplers. — All  corporsr 
tions  and  persons  other  than  employes,  operating  any  steam  rail- 
road in  this  state, 

1.  Failing  to  cause  guard  posts  to  be  placed  in  the  prolongatior 
of  the  line  of  bridge  trusses  upon  such  railroad  so  that  in  case  oi 
derailment,  the  posts  and  not  the  trusses  shall  receive  the  blow  ol 
the  derailed  locomotive  or  car ;  or 

2.  Failing,  after  November  1,  1892,  to  equip  all  of  their  owi 
freight  cars,  run  and  used  in  freight  or  other  trains  on  such  rail 
road,  with  automatic  self-couplers,  or  running  or  operating  oi 
such  railroad  any  freight  car  belonging  to  any  such  person  or  cor 
poration,  without  having  the  same  equipped,  except  in  case  of  ac 
cident  or  other  emergency,  with  automatic  self-couplers,  and  ex 
cept  within  the  extended  time  allowed  by  the  board  of  railroac 
commissioners,  in  pursuance  of  law,  for  equipping  such  car  wit! 
such  couplers, 

is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  five  hun 

dred  dollars  for  each  ofifense. 

Am'd  by  chap.  664  of  1896.     In  effect  May  14.  1896. 
Added  by  chap.  692  of  1892. 

§  425.  Officers  of  railroad  companies  to  be  uniformed 

—  A  pei-son  who. 


*-  — 
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L  Advises  or  induces  anyone,  being  an  officer,  agent  or  em- 
loje  of  a  railway  company,  to  leave  the  service  of  such  company, 

rase  it  requires  a  uniform  to  be  worn  by  such  officer,  agent  or 
employe,  or  to  refuse  to  wear  sucb  uniform,  or  any  part  thereof ;  or 

2.  Uses  any  inducement  with  a  person  employed  by  a  rail- 
way company,  to  go  into  the  service  or  employment  of  any 
other  railway  company,  because  a  uniform  is  required  to  he 
worn;  or 

8.  Wears  the  uniform  designated  by  a  railway  company  with* 
cot  authority ; 

Is  gailty  of  a  misdemeanor. 

The  reference  to  this  section  in  People  v.  Rontey,  6  N.  T.  Cr.,  259,  should 
be  to  section  725,  pott. 

§  4S6.  Biding  on  freight  trains. — 1.  A  person  who  ride? 
on  any  engine  on  any  freight  or  wood  car  of  any  railway  company^ 
without  authority  or  permission  of  the  proper  oflBcers  of  the  com* 
pany  or  of  the  person  in  charge  of  the  said  car  or  engine ;  or 

2.  Who  gets  on  any  car  or  train  while  in  motion  (for  the  pur- 
pose of  obtaining  transportation  thereon  as  a  passenger) ;  or 

3.  Who  willfully  obstructs,  hinders  or  delays  the  passage  of  any 
car  lawfully  running  upon  any  steam  or  horse  or  street  railway ;. 

Is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  458  of  1890. 

This  amendment  introduced  the  parenthesis  in  subd.  2,  and  inserted,  after 
the  word  "any  "  io  subd.  8,  the  words  "  steam  or." 

The  reference  to  this  section  in  People  v.  Rontey,  6  N.  T.  Or.,  259,  should 
betosection  726,  port. 

Where,  in  order  to  make  repairs  to  sewer  connections  under  the  authority 
of  a  proper  permit,  it  becomes  necessary  to  excavate  the  street  and  roadbed  in 
^ot  of  the  abutting  property , and  a  temporary  interference  with  the  passsge  of 
cars  thereby  rendered  unavoidable,  it  is  not  a  willful  obstruction  under  this, 
nction.    Kolzem  v.  B.  &  S.  A.  R.  R.  Co.,  48  St.  Rep.,  657. 

§  ^.  Dangr^roiis  exhibitions.  Bathing.— A  person  who,  being  lessee 
or  occupant  of  any  place  of  amusement,  or  any  plot  of  ground  or  building, 
<iM  it  or  allows  it  to  be  used  for  the  exhibition  of  skill,  in  throwing  any  sharp 
iivtnimeot  at  or  towards  any  human  being;  or  aims  or  discharges  any  blowgun, 
Pi^lor  firearm  of  any  description  whatever,  or  allows  one  to  be  aimed  or 
uiKharged  at  or  towards  any  human  being  ;  or  who  being  owner,  lessee,  pro- 
prietor or  manager  of  any  surf-bathing  place,  neglects  at  any  time  during  the- 
wthiDg  season  to  maintain  surf  or  life  boats,  or  other  life-saving  apparatus, 
uulj  equipped  and  manned  in  the  manner  and  to  the  extent  prescribed  by  law;. 

Ib  guilty  of  a  misdemeanor. 

§427a.  Unauthorized  manufacture,  sale  or  use  of  illuminating  oils. 

—A  person  who  violates  any  provision  of  the  domestic  commerce  law,  relating- 
to  the  gtandard,  manufacture,  sale,  use  or  storage  of  any  oil  or  burning  fluid, 
wholly  or  partly  composed  of  naptha,  coal  oil,  petroleum  or  products  manu- 
factured therefrom,  or  of  other  substance  or  materials  which  will  flash  at  a 
temperature  below  one  hundred  degrees  Fahrenheit,  or  relating  to  the  burning 
or  carriage  of  any  such  oil  or  fluid  which  will  ignite  at  a  temperature  below 
une  huDdied  degrees  Fahrenheit,  is  guilty  of  a  misdemeanor. 

Added  by  chap.  651  of  1896.    In  effect  October  1 ,  1896. 
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§  428.  Fire  and  light  on  vessels  in  certain  counties. — i 

pei-son  wh'V  violates  any  of  tlie   provisions  of  section  twentj-si: 

of  the  domestic  commerce  law  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  551  of  1896.    In  effect  October  1,  1896. 
See  chap  324  of  1879. 

§  429.  Ice  cuttings  and  ice  bridses, — ^A  person  or  corporation  cut 
ting  ice  in  or  upon  any  waters  within  the  boundaries  of  this  state,  for  th 
purpose  of  removing  the  ice  for  sale  or  use,  must  surround  the  cuttings  an* 
openings  made  with  fences  or  guards  of  boards  or  other  material  sufiicien 
to  form  an  obstruction  to  the  free  passage  of  persons  through  such  fence 
or  guards  into  the  place  where  such  ice  is  being  cut.  Such  fences  or  guard 
must  be  erected  at  or  before  the  time  of  commencing  the  cuttings  or  open 
ings,  and  must  be  maintained  until  ice  has  again  formed  therein  to  th 
thickness  of  at  least  three  inches,  or  until  the  ice  about  such  openings  ha 
melted  or  broken  up.  Whoever  omits  to  comply  with  this  section  is  guilt 
of  a  misdemeanor.  A  person  who  cuts,  loosens  or  detaches  from  any  ba> 
estuary,  inlet,  or  main,  or  island  shore  of  the  Saint  Lawrence  river,  withii 
the  jurisdiction  of  this  state,  any  field  of  ice,  or  large  body  of  ice,  whicli 
when  so  loosened  or  detached  forms  or  is  likely  to  fornia  bridge  or  passag 
wav  between  an  island  of  the  river  and  the  main  shore,  or  between  an 
islands  of  such  river,  is  guilty  of  a  misdemeanor.  The  sheriff  of  th 
county  of  Saint  Lawrence  may  appoint  one  or  more  deputies  to  patrol  th 
(Saint  Lawrence  river  within  the  county  at  such  times  as  shall  seem  to  hir 
proper,  and  to  arrest  any  persons  found  engaged  in  a  violation  of  thi 
section ;  the  fees  and  expenses  of  such  deputies  for  such  services  shall  be 
county  charge  against  said  county,  and  shall  be  audited  and  paid  in  th 
same  manner  as  other  county  charges. 

Am'd  by  chap.  320,  Laws  1905.    Took  effect  April  25,  1905. 

§  499a.  Repealed  by  chap.  753  of  1894  Took  eflfect  Maj 
22,  1894. 

§  480.  Articles  in  imitation  of  food.— A  person,  who  sell 
or  manufactures,  exposes  or  offers  for  sale  as  an  article  of  food 
any  substance  in  imitation  thereof,  without  disclosing^  the  imita 
tion  by  a  suitable  and  plainly  visible  mark  or  brand,  is  guilty  o 
a  misdemeanor. 

§431.  Noisome  or   nnwholesoroe  substances,  etc.,  Ii 

liigliway. — A  pei-son  who  deposits,  leaves  or  keeps,  on  or  near  i 
liighway  or  rouie  of  public  travel,  either  on  the  land  or  on  thi 
water,  any  noisome  or  unwholesome  substance,  or  establishes 
maintains  or  carries  on,  upon  or  near  a  public  highway  or  rout 
of  public  travel,  either  on  the  land  or  on  the  water,  any  busine« 
trade  or  manufacture  which  is  noisome  or  detrimental  to  publi 
henltli,  is  guilty  of  a  mi.sdemeanor,  punishable  by  a  fine  of  no 
loss  than  one  hiindred  dolla?-s,  or  by  imprisonment  not  less  thai 
three  nor  more  :than  six  months,  or  both. 

§  433.  Ambulances. — A  person,  who  willfully  stops  or  ot 
str'ucts  the  piussage  of  any  ambulance  or  vehicle  used  for  the  tranc 
portation  of  sick  or  wcunded  persons  or  animals  upon  any  pub 
lie  street,  highway  or  place,  or  who  willfully  injures  the  same,  o 
willfully  drives  any  vehicle  into  collision  therewith,  is  guilty  of 
misdemeanor.     All  sheriffs,  constables  and   police  officers  mus 
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when  called  upon  by  the  persoDs  in  charge  of  such  ambulance  or 
vehicle,  aid  in  placing  sick  or  wounded  persons  or  animals  therein, 
and  in  enforcing  the  provisions  of  this  section. 

§  433.  Using  net  or  weir  unlawfully  in  Hudson  river. 

— A  person,  who  uses  any  net  or  weir  for  setting  or  attaching 
nets,  or  a  pole  or  other  fixture  in  any  part  of  the  river  Hudson, 
except  as  permitted  by  statute,  is  guilty  of  a  misdemeanor. 

§  433a.  Ligbts  upon  swing  bridges. — A  corporation,  com* 
pony  or  individual,  owning,  maintaining  or  operatinga  swing  bridge 
across  the  Hudson  river,  who  during  the  navigation  season  between 
sundown  and  sunrise,  neglects  to  keep  and  maintain  upon  every 
such  bridge  the  lights  required  by  law,  is  guilty  of  a  misde* 
meanor. 

"^is  aection  was  added  by  chap.  692  of  1893,  and  will  go  ioto  effect  October 


§  434.  Exposing  person  affected  witb  a  contagious  dis- 
ease in  a  public  place. — A  person,  who  willfully  exposes  him- 
self or  another,  affected  with  any  contagious  or  infectious  disease, 
in  any  public  place  or  thoroughfare,  except  upon  his  necessary 
removal  in  a  manner  not  dangerous  to  the  public  health,  is  guilty 
of  a  misdemeanor. 

§  435.  False  rumors  as  to  public  funds,  etc.— A  person, 

vbo,  with  intent  to  affect  the  market  price  of  the  public  funds  of 
this  state  or  of  the  United  States,  or  of  any  state  or  territory 
thereof,  or  of  a  foreign  country  or  government,  or  of  the  stocks, 
bonds,  or  other  evidences  of  debt  of  a  corporation  or  association, 
or  the  market  pric^  of  gold  or  silver  coin  or  bullion,  or  any  mer- 
chandise or  commodity  whatever, 

1.  Without  lawful  authority,  falsely  signs  the  name  of  an  officer 
01  a  corporation,  or  of  any  other  person  to  a  letter,  message,  or 
other  paper;  or 

2.  titters  or  circulates  such  a  letter,  message,  or  paper,  knowing 
^t  the  same  has  been  so  falsely  signed  ;  or 

3.  Knowingly  circulates  any  false  statement,  rumor,  or  intelli- 
gence; 

Is  punishable  by  a  fine  of  not  more  than  five  thousand  dollars, 
or  by  imprisonment  for  not  more  than  three  years,  or  both. 

§  486.  Eayesdroppiug. — A  person,  who  secretly  loiters  about 
*  building,  with  intent  to  overhear  discourse  therein,  and  to  repeat 
or  publish  the  same  to  vex  or  annoy  or  injure  others,  is  guilty  of 
»  misdemeanor. 

§4*7.  Destroying  inroice. — A  person,  who  willfully  de- 
•twys  or  snppreflses  an  invoice,  bill  of  lading,  or  any  other  doca« 
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ment,  writing,  or  thing  whatever,  which  tends  to  show  the  owdc 
ship  of  wrecked  property,  is  guilty  of  a  misdemeanor. 

§  438.  Use  of  false  labels^  etc. — A  person  w^o,  with  ii 
tent  to  defraud,  either, 

1.  Puts  upon  an  article  of  merchandise,  or  upon  a  cask,  bottl 
stopper,  vessel,  case,  cover,  wrapper,  package,  band,  ticket,  labc 
or  other  thing,  containing  or  covering  such  an  article,  or  wit 
which  such  an  article  is  intended  to  be  sold,  or  is  sold,  any  fah 
description  or  other  indication  of  or  respecting  the  kind,  n»imbe 
quantity,  weight  or  measure  of  such  article,  or  any  part  thei-eo 
or  the  place  or  country  where  it  was  manufactured  or  producec 
or  the  quality  or  grade  of  any  such  article,  if  the  quality  or  grad 
thereof  is  required  by  law  to  be  marked,  branded  or  otherwise  n 
dicated  on  or  with  such  article :  or 

2.  Sells  or  offers  for  sale  an  article,  which  to  his  knowledge  i 
falsely  described  or  indicated  upon  any  such  package,  or  vesa 
containing  the  same,  or  label  thereupon,  in  any  of  the  particulai 
specified ;  or 

8.  Sells  or  exposes  for  sale  any  goods  in  bulk  to  which  no  nam 
or  trade-mark  shall  be  attached,  and  orally  or  otherwise  represent 
that  such  goods  are  the  manufacture  or  production  of  some  othc 
than  the  actual  manufacturer  or  producer,  in  a  case  where  th 
punishment  for  such  oflFense  is  not  specially  provided  for  othei 
wise  by  statute,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  46  of  1889. 

This  amendment  inserted,  after  the  words  **  respecting  the/'  in  subd.  1,  tl 
word  '*  kind/'  and  added  the  8d  subdivision  of  the  present  section. 

See  section  580,  post. 

See  subd.  5.  section  56  of  Code  of  Criminal  Procedure. 

Act  of  1862.—Under  the  provisions  of  section  4,  chap.  806  of  1862.  it  wi 
held,  in  Low  «.  Hall,  47  N.  Y.,  104.  that,  to  render  a  person  liable  to  the  pei 
alty  therein  prescribed,  the  act  complained  of  must,  have  been  done  with  intei 
to  defraud  some  person  or  persons,  or  some  body  corporate.  A  misdemeam 
was  not  perpetrated,  or  a  penalty  incurred,  by  a  sale  free  from  all  intent  to  ii 
jure  any  one.    Id. 

Prior  to  the  enactment  of  this  section,  a  contract  for  the  sale  of  floods  to  \ 
furnished  with  deceptive  labels,  intended  by  the  parties  and  calculated  to  d 
ceive  customers  of  the   purchaser,  was  against  public   policy.    Mateme 
Horwitz,  101  N.  Y.,  469. 

Under  the  Code.—Under  this  section,  it  is  made  a  misdemeanor  to  sell  < 
offer  for  sale  any  package  falsely  marked,  labeled,  etc.,  as  to  the  place  whei 
the  goods  were  manufactured,  or  the  quality  or  grade,  etc.    Id. 

§  438a.  Using  false  marks  as  to  manufacture. — A  pei 

son  who,  with  intent  to  defraud  or  to  enable  another  to  defrau 
any  person,  manufactures  or  knowingly  sells  or  causes  to  be  mai 
ufactured  or  sold,  any  article,  marked,  stamped  or  branded,  or  ei 
cased  or  inclosed  in  any  box,  bottle  or  wrapper,  having  thereupo 
any  engraving  or  printed  label,  stamp,  imprint,  mark  or  trac 
mark,  which  article  is  not  the  manufacture,  workmanship  or  pn 
duction  of  the  person  named,  indicated  or  denoted  by  such  marl 
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ing,  stamping  or  branding,  or  by  or  upon  such  envying,  printed 
libel,  stamp,  imprint,  mark  or  trade  mark,  is  guilty  of  a  misde- 
meanor. 
Thii  lectioii  was  added  by  chap.  892  of  1808,  and  will  go  into  effect,  October 

ijm. 
§  4S8b.  Penalty  for  soiling  half  wine  not  labeled.  — 

A  person  who  sells,  offers  for  sale  or  manufactures  with  intent  to 
Bel(  any  wine  know  as  ''  half  wine,**  which  is  not  stamped,  marked 
or  labeled,  as  required  by  law,  is  guilty  of  a  misdemeaner. 

This  lectioii  was  added  by  chap.  692  of  1898,  and  will  go  into  effect,  October 

1.1888. 

§  4S9.  Skimmed  mUk. — A  person,  who  sells  or  offers  for 
sale,  milk  from  which  the  whole  or  a  part  of  the  cream  has  been 
skimmed  or  removed,  without  disclosing  the  fact,  or  having  a 
mark  or  label,  plainly  and  legibly  stating  the  fact,  conspicuously 
aJBxed  to  every  can  or  vessel  containing  the  same,  under  circum- 
stances not  constituting  an  offense,  for  the  punishment  of  which 
provision  is  otherwise  specially  made  by  statute,  is  guilty  of  a 
misdemeanor. 

8ee  notes  under  section  407,  ante, 

Aet  of  1862. — Under  the  former  act  of  1862.  it  was  held  to  be  necessary  to 
tver  sDd  prove  that  milk  was  adulterated  with  the  view  of  offering  it  for  sale 
or  exchange.    People  v.  Fauerback,  5  Park.,  311. 

Ominion  to  state  object  of  the  adulteration,  rendered  the  Indictment  or  com- 
pliint,  insufficient.     Id. 

Aet  of  1866.— Under  chap.  86  of  1865,  it  was  held  that  the  intent  of  the  act 
vu  to  punish  an  individual  only  for  an  actual  and  iDtentional  violation  of  its 
provisions.  Verona  Central  Cheese  Co.  v.  Murtaugh,  50  N.  Y.,  818;  The  act 
need  not  be  personally  committed  by  the  party  charged,  but,  if  authorize  by 
lum.  lie  was  Uable  for  the  penalty.  Id.  He  was  liable  only  where  the  offense 
was  committed  by  his  authority  or  with  his  knowledge  and  assent.  Id.  It  was 
efficient  to  prove  knowledge  by  him  that  his  servants  did  deliver  bad  milk  or 
.  a  general  auUioritv  to  them  to  do  so.  Id.  This  knowledge  or  authority  might 
be  implied  from  circumstances.    Id. 

§440.  Master  of  Tessel   bringing  foreign   eonyict  — 

A  person,  being  the  master  or  commander  of  any  vessel  or  boat, 
arriving  from  a  foreign  country,  who  knowingly  brings  into  this 
8taie  a  person  who  has  been,  or  is,  a  foreign  convict  of  any  oflFense, 
which  if  committed  in  this  state  would  be  punishable  therein,  is 
S^tj  of  a  misdemeanor. 

fieeiectloii  158.  anid. 

§441.   Non-resident   taking  or  planting  oysters.— A 

peiBOD,  who  not  being  at  the  time  an  actual  inhabitant  and  resi- 
dent of  this  state,  plants  oysters  in  the  waters  of  this  state,  with* 
out  the  consent  of  the  owner  of  the  same,  or  of  the  shore,  or 
pthers  oysters  or  other  shell  fish  from  their  beds  of  natural 

Eowth,  in  any  such  waters  on  his  own  account  or  for  his  own 
nefit,  or  the  benefit  of  a  non-resident  employer,  is  guilty  of  a 


200  Penal  Code 

misdemeanor,  punishable  by  imprisonment  not  exceeding  mx 
months,  or  by  nne  not  exceeding  one  hundred  dollars,  or  both. 

See  subd.  24,  section  56  of  Code  of  CrimiDal  Procedure. 

The  case  of  People  v.  LowDdes,  55  Hun,  469;  30  St.  Rep.,  168;  8  N.  T. 
Supp.,  908.  was  reversed  in  130  N.  Y.,  455;  42  St.  Rep..  360. 

Acts  of  1866.— The  provisions  of  section  6,  chap.  404  of  1866,  though 
embracing  both  of  the  offenses  defined  in  this  section,  materially  differ  in 
structure  from  those  in  the  latter  statute.  People  v.  Lowndes,  130  N.  Y.,  455; 
42  St.  Rep.,  368. 

Under  chap.  753  of  1866,  it  was  held  that  any  citizen  could  acquire  property 
in  oysters  which  he  had  planted  upon  a  bed  distinctly  designated  by  stakes, 
and  where  no  oysters  were  growing  at  the  time,  and  that  it  was  a  misde- 
meanor to  take  and  carry  away  oysters  so  planted.  McCarty  o.  Holman,  10  W. 
Dig.,  501. 

Act  of  1870.— The  provisions  of  the  act  of  1870  (chap.  284),  were  held  not 
to  apply  to  persons  taking  their  own  oysters  out  of  their  private  lote  or  beds  in 
the  waters  aescribed  therein ;  People  v.  Hazen,  31  St.  Kep.,  72;  121  N.  Y., 
817;  but  to  the  public  waters  which  included  oysters  of  a  natural  growth. 
Id. 

Act  of  1879. — Chap.  87  of  1879,  which  was  amendatory  of  Laws  of  1878, 
had  relation  only  to  raking  or  gathering  of  oysters  or  other  shell  lish  by  non- 
residents of  the  state  on  their  own  account  and  for  their  own  benefit,  or  on 
account,  or  for  the  benefit,  of  non-resident  employers,  and  was  not  confined 
to  taking  them  from  their  beds  of  natural  growth.  People  v,  Lowndes,  180 
N.  Y..455;  42  St.  Rep.,  363. 

Thus  statute  did  not  deny  to  the  owner,  though  a  non-resident,  the  rifht 
of  taking  his  oysters  from  the  waters  of  this  state,  if  he  owned  any  which 
he  had  planted  there.  Id.;  People  v.  Hazen,  121  N.  Y.,  313;  81  8t.  Rep., 
72. 

Under  Code. — This  section  was  enacted  with  a  view  to  discriminate  be- 
tween those  persons  who  were,  and  those  who  were  not,  residents  of  the  stute, 
in  favor  of  the  former  to  the  exclusion  of  the  latter,  for  the  purpose  of  plant- 
ing and  gathering  oysters  in  its  waters.    People  v,  Lowndes,  ante. 

This  section  creates  two  offenses;  id.;  one  of  planting  in  the  waters  of  ths 
state,  and  the  oUier  of  gathering  oysters  and  other  shell  fish  from  their  natural 
beds  in  any  such  waters.    Id. 

The  words  ''without  the  consent  of  the  owner  of  the  same  or  the  shore," 
Include  the  owners,  whoever  they  may  be.  and  are  applied  to  the  person  plant- 
ing who  is  not  then  an  actual  inhabitant  or  resident  of  the  state.    Id. 

The  words  "  on  his  own  account  or  for  his  own  benefit,  or  for  the  benefit  of 
a  non-resident  employer,"  are  applicable  alike  to  both  offenses.    Id. 

The  failure  to  charge  this  fact  in  an  indictment  for  either  offense  tinder  this 
section,  is  a  substantia  omission.    Id. 

§  442.  Use  of  certain  dredges  in  taking  oysters,  a  misdemeanor. ^A 

person  who  uses  a  dredge  or  drag  operated  by  steam,  or  any  dredge  or 
drag  weighing  over  thirty  pounds,  for  the  purpose  of  catching  or  taking 
oysters  or  other  shell  fish  from  beds  of  natural  growth  in  the  waters  of  this 
state  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  526  of  1888. 

This  amendment  inserted,  after  the  word  "  fish  "  in  the  original  section, 
the  words  *'  from  beds  of  natural  growth." 

See  In  re  Thomas,  2  N.  Y.  Sup.,  189. 

§  443.  Mock  auctions. — A  person  who  buys  or  sells,  or  pretends  to  buy 
or  sell,  any  goods,  wares,  or  merchandise,  or  any  species  of  property,  except 
ships,  vessels,  or  real  or  leasehold  estate,  exposed  for  sale  by  auction,  if  an 
actual  sale,  purchase,  and  change  of  ownership  therein  does  not  thereupon 
take  place,  is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  for 
thirty  days,  or  by  fine  not  exceeding  one  hundred  dollars,  or  both. 

See  section  574,  post. 

§  444.  Interfering  with  navigation — A  person  who  throws,  or  causes, 
or  permits  to  be  thrown,  from  any  boat,  scow  or  other  vessel,  or  in  any 
other  manner,  into  any  of  the  navigable  waters  of  this  state,  including  bays, 
sounds  and  harbors.,  any  earth,  ashes,  cinders,  stone,  or  otner  material,  or 
who  builds  any  structure  therein,  which  will  in  any  manner  lessen  the  depth 
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§  447f .  Bribery  of  labor  representatlTei. — A  person  who  gii 
offers  to  give  any  money  or  other  things  of  value  to  any  duly  app( 
representative  of  a  labor  organization  with  intent  to  influence  him 
spect  to  any  of  his  acts,  decisions  or  other  duties  as  such  reprcsetn 
or  to  induce  him  to  prevent  or  cause  a  strike  by  the  employees  of  an; 
son  or  corporation  is  guilty  of  a  misdemeanor,  and  no  person  shall  1 
cused  from  attending  and  testifying  or  producing  any  books,  papc 
other  documents  before  any  court  or  magistrate,  upon  any  investig 
proceeding  or  trial,  for  a  violation  of  this  section,  upon  the  ground  < 
the  reason  that  the  testimony  or  evidence,  documentary  or  otherwis 
quired  of  him  may  tend  to  convict  him  of  a  crime  or  subject  him  to  i 
alty  or  forfeiture;  but  no  person  shall  be  prosecuted  or  subjected  t 
penalty  or  forfeiture  for  or  on  account  of  any  transaction,  matter  or 
concerning  which  he  may  so  testify  or  produce  evidence,  documenta 
otherwise,  ana  no  testimony  so  given  or  produced  shall  be  received  aj 
him  upon  any  criminal  investigation  or  proceeding. 

Added  by  chap.  659,  Laws  1904.     To  take  effect  Sept.  1,  1904. 
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of  such  waters,  or  interfere  with  the  free  and  safe  navigation  thereof,  is 
guilty  of  a  misdemeanor. 

See  section  390,  ante. 

§  445.  Maintaining  private  insane  asylums. — A  person  who  conducts 
or  maintains  a  private  insane  asylum,  or  institution  for  the  care  or  treat- 
ment of  persons  of  unsound  mind,  without  a  license  issued  and  granted  to 
such  person  according  to  law,  is  guilty  of  a  misdemeanor. 

§  446.  Entry  into  ag^cultaral  fair  grounds. — A  person  who  wrong- 
fully and  fraudulently  enters  any  agricultural  fair  grounds,  without  paying 
the  entrance  fee,  is  guilty  of  a  misdemeanor. 

§  447.  Drugging  person,  etc — A  person  who  administers  any  drug  or 
stupefying  substance  to  another,  with  the  intent,  while  such  person  is  under 
the  influence  thereof,  to  induce  such  person  to  enter  the  military  or  naval 
service  of  the  United  States,  of  this  state,  or  of  any  other  state,  country  or 
government,  is  guilty  o£  a  misdemeanor. 
See  subd.  2  of  section  218,  ante,    * 

§  447a.  Negligently  furnishing  insecure  scaffolding. — ^A  person  or 
corporation  employing  or  directing  another  to  do  or  perform  any  labor  in 
the  erection,  repairing,  altering  or  painting,  any  house,  building  or  structure 
within  this  state,  who  knowingly  or  negligently  furnishes  or  erects  or  causes 
to  be  furnished  or  erected  for  the  performance  of  such  labor,  unsafe,  un- 
suitable or  improper  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances ;  or  who  hinders  or  obstructs  any  officer  detailed  to  inspect  the 
same,  destroys  or  defaces  any  notice  posted  thereon,  or  permits  the  use 
(hereof  after  the  same  has  been  declared  unsafe  by  such  officer  contrary  to 
the  provisions  of  article  one  of  the  Labor  Law,  is  guilty  of  a  misdemeanor. 
Am'd  ch.  416  of  1897. 

See  chap.  715  of  1^3,  amending  chap.  517  of  1891,  providing  for  the  ex- 
amination of  scaffolding,  ropes,  blocks,  pulleys  and  tackle  used  in  the  con- 
struction, repairing  and  painting  of  buildings, 
f  447b.  A  i>erson  who: 

I.  Being  the  owner,  lessee,  proprietor  or  manager  of  a  hotel,  fails  to  com- 
ply with  the  law  relative  to  providing  or  keeping  appliances  to  be  used  as 
fire  escapes ;   or, 

.2.  Being  the  city  engineer  or  officer,  performing  the  duties  of  such  in  any 
^^  or  village  neglects  to  make  or  cause  to  be  made  the  inspection  required 
oy  law  to  be  made  touching  fire  escapes  in  hotels,  is  guilty  of  a  misdemeanor. 
Added  by  chap.  551  of  1896.    In  effect  October  i,  1896. 
S  447c.  Neglect  to  complete  or  plank  floors  of  buildings  constructed 
^  cities.. — A  person,  constructing  a  building  in  a  city,  as  owner  or  con- 
tractor, who  violates  the  provisions  of  article  one  of  the  labor  law,  relating 
*o  the  completing  or  laying  of  floors,  or  the  planking  of  such  floors  or  tiers 
^^  beams  as  the  work  of  construction  progresses,  is  guilty  of  a  misdemeanor, 
^^  upon  conviction  therefor  shall  be  punished  by  a  fine  for  each  offense  of 
^^^  less  than  twenty-five  nor  more  than  two  hundred  dollars. 
Added,  ch.  416  of  1897. 

§447d.  Requiring  more  than  the  legal  weight  for  a  bushel. — Where 
Potatoes,  grains  or  other  agricultural  products  are  sold  by  the  bushel,  with- 
out agreement  as  to  the  weight,  any  person  requiring  a  greater  number  of 
pounds  for  a  bushel  than  as  prescribed  by  section  eight  of  the  domestic 
commerce  law,  is  guilty  of  a  misdemeanor. 

Added  by  chap.  515  of  1899.    In  effect  Sept.  i,  1899. 
^  §  447e.  Contamination  of  salt  wells. — A  person  who  wilfully  places, 
introduces  or  causes  to  flow  or  enter  into^any  spring,  brook  or  body  of 
^ater,  which  is  used  in  the  manufacture  of  salt,  or  into  any  salt  well,  or 
jalt  mine,  or  into  any  cavity  or  reservoir  beneath  the  surface  of  the  earth 
^rom  which  salt  or  brine  is  taken  or  used  in  the  manufacture  of  salt,  any 
^pure  or  deleterious  substance  or  thing  whatsoever,  which  is  liable  to 
pollute  the  waters  thereof,  or  the  brine  or  salt  taken  or  manufactured  there- 
from, provided  that  this  act  shall  not  interfere  with  any  existing  system  of 
drainage  or  sewerage,  is  punishable  by  imprisonment  in  a  penitentiary  or 
State  prison  for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  two 
thousand  dollars,  or  by  both  such  fine  and  imprisonment. 
Added  by  chap.  528,  Laws  of  1901,  to  take  effect  Sept.  i,  1901. 
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TITLE  XIIL 

OF  CRXMB8  AGAINST  THE  FDBLIC  PEAGI. 

Sbctzon  448.  Disturbing  lawful  meetings. 
440.  "Riot"  defined. 

450.  Punishment  of  riot. 

451.  Unlawful  assemblages. 

452.  Disguised  and  masked  persons,  etc. 

468.  AUowinc  mtisquerades  to  be  held  in  places  of  public  resort. 

454.  Remaining  present  at  place  of  riot,  etc  ,  after  warning. 

455.  Remaining  present  at  a  meeting,  originally  lawful,  after  it  ham. 

adopted  an  unlawful  purpose. 

456.  Refusing  to  assist  in  arresting  rioter. 

457.  Combinations  to  resist  execution  of  process. 

458.  Prize  fighting,  aiding  therein,  etc. 

459.  What  is  a  challenge.       ' 

460.  Betting  or  stakeholding  on  fight 

461.  FiKht  out  of  state. 

462.  Indictment. 

46*1  464.  Apprehension  of  persons  about  to  fight. 

465.  Forcible  entry  and  detainer. 

466.  Returning  to  take  possession  of  lands  after  being  remoyed  bf 

legHl  process. 

467.  Unlawful  intrusion,  etc. 

468.  Discharging  fire-arms. 

469.  Witnesses'  privilege. 

§  448.  Disturbing  lawful  meetings. — A  person  who,  with- 
out authority  of  law,  willfully  disturbs  any  assembly  or  meetings 
not  unlawful  in  its  character,  is  guilty  of  a  misdemeanor. 

See  sections  274  and  275,  ante. 

The  reference  to  this  section  in  People  o.  Grim,  8  N.  T.  Cr.,  819,  should  \» 
to  section  548,  post. 
See  note  in  21  Abb.  N.  C,  25. 
See  People  «.  Judson,  11  Daly,  1,  82. 

§  449*  ^*  Riot  '*  defined. — Whenever  three  or  more  persons^ 
having  assembled  for  any  purpose,  disturb  the  public  peace,  by 
using  force  or  violence  to  any  other  person,  or  to  property,  or 
threaten  or  attempt  to  commit  such  aisturbance,  or  to  do  an 
unlawful  act  by  the  use  of  force  or  violence,  accompanied  with 
the  power  of  immediate  execution  of  such  threat  or  attempt,  they 
are  guilty  of  riot. 

Rioter. — If  any  person  encourages,  promotes  or  takes  part  in  riots,  whether 
by  words,  signs  or  gestures,  or  by  wearing  the  badge  or  ensign  of  the  rioters, 
he  is  himself  to  l)e  considered  a  rioter.  People  v.  Most,  1&  N.  Y.,  113;  8^ 
St.  Rep..  829;  8  N.  Y.  Cr..  279. 

Where  a  crowd  of  three  or  more  persons  engage  in  an  attack,  with  the  pre- 
concerted intent  to  commit  an  assault  and  battery,  and  accomplish  the  unlaw- 
ful act,  all  or  any  of  those  participating  in  the  unlawful  proceeding  are  guilty 
of  the  crime  of  riot.     People  v.  White.  55  Barb.,  613;  nflTd,  82  N.  Y.,465. 

See  Hill  v.  Supervisors,  etc.,  53  Hun.  194;  24  St.  Rep..  944;  affd,  119  N. 
Y..  844;  29  St.  Rep..  588;  People  t>.  Judson,  11  Daly,  1,  83. 

§  450.  Punishment  of  riot. — A  person  guilty  of  riot,  or  of 
participating  in  a  riot,  either  by  being  personally  present^  or  by 
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iDBtigatingy  promoting,  or  aiding  the  same,  is  punishable  as  fol* 
lows: 

1.  If  the  purpose  of  the  assembly,  or  of  the  acts  done  or  threat- 
ened or  intended  by  the  persons  engaged,  is  to  resist  the  enforce- 
ment of  a  statute  of  this  state,  or  of  the  United  States,  or  to 
obstract  any  public  of&cer  of  this  state,  or  of  the  United  States, 
in  serving  or  executing  any  process  or  other  mandate  of  a  court 
<rf  cora[)etent  jurisdiction,  or  in  the  performance  of  any  other 
duty;  or  if  the  offender  carries,  at  the  time  of  the  riot,  fire-arms 
or  any  other  dangerous  weapon,  or  is  disguised;  by  imprisonment 
for  not  more  than  five  yeara,  or  by  a  fine  of  not  more  than  on& 
thousand  dollars,  or  by  l)oth  such  fine  and  imprisonment; 

2.  In  any  other  case,  if  the  offender  directs,  advises,  encourages 
or  solicits  other  persons,  present  or  participating  in  the  riot  or  as- 
sembly, to  acts  of  force  or  violence,  by  imprisonment  for  not  more 
than  two  years,  or  by  a  fine  of  not  more  than  five  hundred  dollars^ 
or  by  both  such  fine  and  imprisonment ; 

8.  In  any  case,  not  embraced  within  the  foregoing  subdivisions 
of  this  section,  by  imprisonment  for  not  more  than  one  year,  or 
by  a  fine  of  not  more  than  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment 

§451.  Unlawful  assemblages. — Wlienever  three  or  more 
persons, 

L  Assemble,  with  intent  to  commit  any  unlawful  act  by  force  ; 
or 

2.  Assemble,  with  intent  to  carry  out  any  purpose,  in  such  a 
manner  as  to  disturb  the  public  peace;  or 

3.  Being  assembled,  attempt  or  threaten  any  act  tending  towards 
a  breach  of  the  peace  or  any  injury  to  person  or  pro[)erty,  or  any 
unlawful  act,  such  an  assembly  is  unlawful,  and  every  person  j)ar- 
ticipating  therein,  by  his  presence,  aid  or  instigation,  is  guilty  of 
a  misdemeanor.  But  this  section  shall  not  be  so  construed  as  to 
prevent  the  peaceable  assembling  of  persons  for  lawful  purposes 
of  protest  or  petition. 

Amended  by  chap.  8S4  of  1882. 

"Hiis  amendmeot  was  made  before  the  Code  went  into  effect. 
l^alairfal  assembly. — Unlawful  assembly  was  an  offense  well  known  at 
JommoD  law.    People  v.  Most,  128  N.  Y.,  113;  88  St.  Rep.,  829;  8  N.  Y.  Cr., 

The  offense,  under  subd.  8  of  this  section,  can  only  be  committed  when  ther& 
■  aooooert  or  combinatioD  of  three  or  more  persons  who  unite  in  the  attempt, 
<Vio  the  tlu^U.  to  do  one  or  more  of  the  things  specified  in  the  statute.     Id. 

A  threat  made  by  one  or  by  two  persons  only,  in  which  no  others  partici* 
P^.  is  not  indictable  under  this  section;  though  made  in  an  assembly  of 
^  persons.    Id. 

Threats  of  personal  violence  made  in  an  assembly  in  this  state  against  resi- 
^ntB  of  another  state  are  within  the  statute.    Id. 

Utterances,  at  a  public  meeting,  of  words  which  tend  to  incite  the  T)eop1e 
J^^mbled  to  unlawful  acts,  coupled,  not  only  wllh  expressions  of  sympathy 
^  the  fate  of  the  Chicago  anarchists,  but  with  a  glorification  of  their  deeds,. 
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And  an  incitement  to  murder  public  officers  for  discharffe  of  public  duty, 
h  Id  to  bring  the  case  directly  within  the  letter  and  spirit  of  subdivision  8 
this  section.    People  v.  Most,  7  N.  Y.  Cr.,  891;  29  St.  Rep.,  99;  8  N. 
fiupp..  625. 

It  need  not  affirmatively  appear  that  other  persons,  present  when  the  thi 

was  made,  uttered  or  repeated  the  same  words.     People  v.  Most,  128  N.  

114;  88  St.  Kep..  829;  8N.Y.  Cr.,  279.  Participation  in  the  threat  may  ^^ 
shown  by  the  adoption  by  others  of  the  language  used,  exhibited  by  their  co::'  "^ 
duct.    Id. 

Threats  relating  to  acts  not  presently  to  be  done,  but  to  be  performed  ^^ 
:Bome  future  time,  are  within  the  statute.     Id. 

§  453.  Disguised  and  masked  persons,  etc.  —  An   assenr:^ 
blage  in  public  houses  or  other  places  of  three  or  more  persoi 
disguised  by  having  their  faces  painted,  discolored,  colored  orcoi 
cealed,  is  unlawful,  and  every  individual  so  disguised,  preseii 
thereat,  is  guilty  of  a  misdemeanor ;  but  nothing  contained  ii 
this  section  shall  be  construed  as  prohibiting  any  peaceful  assem 
blage  for  a  masquerade  or  fancy  dress  ball  or  entertainment,  oi 
any  assemblage  thereof  of  persons  masked,  or  as  prohibiting  the 
wearing  of  masks,  fancy  dresses,  or  other  disguise  by  persons  oi 
their  way  to  or  returning  from  such  ball  or  other  entertainment  ^ 
if,  when  such  masquerade,  fancy  dress  ball  or  entertainment  i^ 
lield  in  any  of  the  cities  of  this  state,  permission  is  first  obtained 
from  the  police  authorities  in  such  cities  respectively  for  the  hold- 
ing  or  giving  thereof,  under  such  regulations  as  may  be  preacribed 
by  such  police  authorities. 

§  453.  Allowing  masquerades  to  be  held  in  places  of 
public  resort. — A  person  being  a  proprietor,  manager  or  keeper 
of  a  theatre,  circus,  public  garden,  public  hall,  or  other  place  of 
public  meeting,  resort  or  amusement,  for  admission  to  which  any 
price  or  payment  is  demanded,  who  permits  therein  any  assem- 
blage of  persons  masked,  prohibited  in  this  title,  is  guilty  of  a 
misdemeanor,  punishable  oy  imprisonment  in  a  state  prison  not 
exceeding  two  years,  or  in  a  county  jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  five  thousand  dollars  and  not  less  than 
one  thousand  doUai-s,  or  by  both  such  fine  and  imprisonment, 

§  4S4.  Remaining  present  at  place  of  riot^  etc.^  after 
irarning. — A  person,  remaining  present  at  the  place  of  an  unlaw- 
ful assembly  or  riot,  after  thepereons  assembled  have  been  warned 
to  disperse  Iby  a  magistrate  or  public  officer,  is  guilty  of  a  misde* 
meanor,  unless  as  a  public  officer,  or  at  the  i*equest  or  command 
of  a  public  officer,  he  is  endeavoring  or  assisting  to  disperse  the 
same,  or  to  protect  persons  or  properly,  or  to  arrest  the  offenders. 

§  4«S5.  Remaining  present  at  place  of  meeting,  origi- ' 
nally  lawful,  after  it  has  adopted  an  nnlawfal  purpose. — 

Where  three  or    more  pei*sons  assemble  for  a  lawful   purpose, 
and  afterwards  proceed  to  commit  an  act  that  would  amount  U> 
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i  riot,  if  It  had  been  the  original  purpose  of  the  meeting,  every 

feraon  who  does  not  retire  when  the  change  of  purpose  is  macte 
nown,  or  such  act  is  committed,  except  public  officers  and  per- 
6008  assisting  them  in  attempting  to  disperse  the  assembly,  is 
guilty  of  a  misdemeanor. 

§  4S6.  Sefosing  to  assist  in  arresting  rioter.— A  peraon, 

pJ^esent  at  the  place  of  an  unlawful  assembly  or  riot,  who,  being 

^^nunanded  by  a  duly  authorized  public  officer  to  act  or  aid  in 

^^ppressing  the  riot,  or  in  protecting  persons  or  property,  or  in 

*^T^ting  a  person  guilty  of  or  chained  with  participating  in  the 

unlawful  assembly  or  not,  neglects  or  refuses  to  obey  such  com- 

*^^nd,  is  guilty  ot  a  misdemeanor. 

^ee  section  108  of  Code  of  CrimlDal  Procedure. 

§  457.  Combiaatioag  to  resist  execution  of  process.-- A  person,  who 
^^len  into  a  combination  with  another  to  resist  the  execution  of  any  legal  pro- 
'^"^  ,  or  other  mandate  of  a  court  of  competent  jurisdiction,  under  circum- 


^^^Dces  not  amounting  to  riot,  is  guilty  of  a  misdemeanor. 
See  sections  102  and  108  of  the  Code  of  Criminal  Procedure. 

§  4S8.  Prize  fighting  and  sparring  exbibitions^  aiding 
therein^  et  cetera — A  person  wno,  within  this  state,  engages  in, 
instigates,  aids,  enoourages  or  does  any  act  to  further  a  conten- 
tion, or  fight,  without  weapons,  between  two  or  more  persons,  or  a 
fight  commonly  called  a  ring  or  prize  fight,  either  within  or  with- 
out the  state,  or  who  engages  in  a  public  or  private  sparring  ex- 
hibition, with  or  without  gloves,  within  the  state,  at  wnich  an  ad- 
mission fee  is  charged  or  received,  either  directly  or  indirectly,  or 
who  sends  or  publishes  a  challenge,  or  acceptance  of  a  challenge 
for  such  a  contention,  exhibition  or  fight,  or  carries  or  delivers 
such  a  challenge  or  acceptance,  or  trains  or  assists  any  person  in 
training  or  preparing  for  such  a  contention,  exhibition  or  fight^  ia 
guilty  of  a  misoemeanor. 
Am'd  by  ch.  870  of  IMO.    In  effect  Sept  1, 1900. 

§  499.  What  is  a  challenge. — Any  words  spoken  or  writ- 
ten, or  any  signs  uttered  or  made  to  any  person,  expressing  or 
implying,  or  intended  to  express  or  imply  a  desire,  request,  invi* 
tation  or  demand  to  engage  in  any  fight,  such  as  mentioned  in  sec- 
tion 458,  are  to  be  deemed  a  challenge  within  the  meaning  of  that 
section. 

See  aection  236.  ante. 

Whether  the  writioe  was  intended  for  a  challenge,  is  for  tlie  jtiry  to  deter. 
mioe.     Wood's  case,  8  C.  H.  Rec.,  139. 

§  4AO.  Betting  or  stakeholding  on  fight. — A  person  who 
bets,  stakes,  or  wagers  money  or  other  property,  upon  the  result  of 
such  a  fight  or  encounter,  or  wlio  holds  or  undertakes  to  hold 
money  or  other  property  so  staked  or  wagered,  to  be  delivered  to 
or  for  the  benefit  of  the  winner  thereof,  is  guilty  of  a  misdemeanor. 

§4411.  Fight  Ont  of  state.— A  person  who  leaves  the  state, 
intent  to  elude  any  provision  of  this  title,  or  to  commit  any 
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act  without  the  state,  which  is  prohibited  by  this  title,  or  who, 
being  a  resident  of  this  state,  does  any  act  without  the  state, 
which  would  be  punishable  by  the  provisions  of  this  title,  if  com- 
mitted within  the  state,  is  guilty  of  the  same  offense  and  subject 
to  the  same  punishment,  as  if  the  act  had  been  committed  within 
this  state. 
See  sections  185  and  289,  ante;  section  183  of  Code  of  Criminal  Procedure. 

§  463.  Indict luent. — An  indictment  for  an  offense,  specified 
in  the  last  section,  may  be  tried  in  any  county  within  the  state. 
Bee  section  240,  ante;  section  188  of  Code  of  Criminal  Procedure. 

§  4113.  Apprehension  of  persons  abont  to  fight. — A  mag- 
istrate having  power  to  issue  warrants  in  criminal  cases,  to  whom 
it  is  made  to  appear  that  there  is  reasonable  ground  to  apprehend 
that  an  offense  specified  in  sections  458,  460  and  461  is  about  to 
be  committed  within  his  jurisdiction,  or  by  any  person  being 
within  his  jurisdiction,  must  issue  his  warrant  to  a  sheriff  or  con- 
stable, or  other  proper  officer,  for  the  arrest  of  the  person  or  per- 
sons so  about  to  offend.  Upon  a  person  being  arrested  and 
brought  before  him  by  virtue  of  the  warrant,  he  must  inquire  into 
the  matter,  and,  if  it  appears  that  there  is  reasonable  ground  to 
believe  that  the  person  arrested  is  about  to  commit  any  offense, 
the  magistrate  must  require  him  to  give  a  bond  to  the  people  of 
the  state  in  such  sum,  not  exceeding  one  thousand  dollars,  as  the 
magistrate  may  fix,  either  with  or  without  sureties  in  his  discre- 
tion, conditioned  that  such  person  will  not,  for  one  year  thereafter, 
commit  any  such  offense. 

§  464.  Apprehension  of  person  abont  to  fight  —  If   the 

person  arrested,  as  prescribed  in  the  last  section,  does  not  furnish 
a  bond  as  prescribed  therein,  within  a  time  fixed  by  the  magistrate, 
the  latter  must  commit  him  to  the  county  jail,  there  to  remain 
until  discharged  by  a  court  of  record  having  criminal  jurisdiction. 
A  person  so  committed  may,  at  any  time,  be  discharged  upon  a 
writ  of  habeas  corpus^  upon  his  executing  the  bond  required  by 
the  committing  magistrate.  If  the  bond  is  required  to  be  given 
with  one  or  more  sureties,  the  surety  or  sureties  must  be  approved 
by  the  officer  taking  the  same. 

§  465.  Forcible  entry  and  detainer. — A  person,  guilty  of 

using,  or  of  procuring,  encouraging  or  assisting  another  to  use, 

any  force  or  violence  in  entering  upon  or  detaining  any  lands  or 

other  possessions  of  another,  except  in  the  cases  and  the  manner 

allowed  by  law,  is  guilty  of  a  misdemeanor. 

What  constitutes. — It  is  an  indictable  offense,  under  this  section,  for  any 
person  forcibly  to  enter  upon,  or  dt  tain,  the  lands  or  other  possessions  of  an- 
other party.  Cain  v.  Flood,  38  St.  Rep.,  197.  It  cannot  justify  or  palliate  hit 
offense  to  urge  in  his  behalf  that  another  person  had  previously  committed  a 
like  offense.    Id. 
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If  a  person  uaos  any  force  to  gain  the  entrance  against  the  party  in  posses 
ijon.  the  case  comes  with  n  the  p;ovi8ions  of  the  statute.  People  v.  Farrell,  5 
8U?.(Sup.  Ct.).  23;  28  St.  Itep.,  44;  8  N.  Y.  Supp  .  232.  The  statutes  says 
that,  if  he  usts  any  force  to  gain  an  entr}%  he  is  guilty.  Id.  The  court  can- 
not undertake  to  weigh  or  me  isure,  as  a  matter  of  law,  what  particular  acts  or 
force  were  intended.  It  must,  in  each  case,  be  a  question  of  fact  to  go  to  the 
jury  whether  such  force  or  violence  was  used  in  a  given  case  as  was  contem 
plated  bv  the  statute.    Id. 

CoBTiction. — The  defendant  may  be  convicted  of  detainer  only  on  an  in- 
dictment for  forcible  entry  and  detainer.  People  v.  Anthony,  4  Johns.,  198; 
People  «.  Rickert.  8  Cow.,  226. 

§  466.  Betnming  to  take  possession  of  lands  after  be- 
ing remored  by  legal  process. — A  person  wlio  has  been  re- 
moved from  any  lands  by  process  of  law,  or  who  has  removed 
from  any  lands  pursuant  to  tne  lawful  adjudication  or  direction 
of  any  court,  triounal  or  officer,  and  who  afterwards,  without  au- 
thority of  law,  returns  to  settle  or  reside  upon  or  take  possession 
of  such  lands,  is  guilty  of  a  misdemeanor. 

§  467.  Unlawful  intrusion^  etc. — A  person  who  intrudes 
upon  any  lot  or  piece  of  land  within  the  bounds  of  a  city  or 
village,  without  authority  from  the  owner  thereof,  or  who  erects 
or  occupies  thereon  any  hut,  or  other  structure  whatever  with- 
out 8UCQ  authority ;  and  a  person  who  places,  erects  or  occupies, 
within  the  bounds  of  any  street  or  avenue  of  a  city  or  village,  any 
hut,  or  other  structure,  without  lawful  authority,  is  guilty  of  a 
misdemeanor. 

Seesubd.  9  of  section  640,  post. 

Object. — ^This  section  was  intended  primarily  to  define  what  was  previously 
known  in  the  criminal  law  as  a  criminal  trespass,  as  diKiinguished  from  a  mere 
civil  trespass.     People  v.  Stevens,  14  St.  Rep.,  808;  109  N.  Y.,  162. 

Be-^naetment. — This  section  is.  in  substance,  a  re-enactment  of  section  1, 
chap.  896  of  the  Laws  of  1857.     Id. 

Intent. — This  section  does  not,  in  terms,  make  the  intent  a  material  ele- 
ment of  the  offense.    Id. 

But  the  existence  of  a  criminal  intent,  as  a  necessary  constituent  of  the 
crime,  must  be  implied.     Id. 

The  fact  of  becoming  a  **  squatter"  is  lararely  one  of  intent.     O'Donnell  v. 
Mclntyre.  16  Abb.  N.  (J.,  87. 
The  act  was  and  is  a  wrongful  one,  and  punishable  as  a  misdemeanor.     Id. 
On  an  indictment  under  this  section,  the  intention  of  the  defendant  is  ma- 
terial.   People  V.  Stevens,  109  N.  Y.,  162;  14  St.  Hep..  808. 

If  he  enters  under  a  bona  fide  claim  of  right,  wliicli  he  miglit  reasonably  be- 
lieve entitled  him  to  take  possession,  it  will  be  a  defenf^e.  id.  But  to  sustain 
such  a  defense,  there  must  be  some  colorable  ground  for  such  a  claim.     Id. 

Introsion. — Intrusion  on  any  lands  in  cities  and  villages,  vacant  or  not,  la 
doubtless  within  this  section.    Id. 

Defense. — Whether  advice  of  counsel,  accepted  and  acted  upon  v\  good 
faith,  would  constitute  a  defense,  was  not  passed  upon  in  People  r.  Stevens, 
anU, 

§  4A8.  Discharging  flre-arnis. — A  person  who,  otherwise 
than  in  self  defense,  or  in  the  discharge  of  official  duty, 

X.  Willfully  discharges  any  species  of  fire-arms,  air-gun  orotlier 
weapon,  or  throws  any  other  deadly  missile  in  a  public  place  or 
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in  any  place  where  there  is  any  person  to  be  endangered  thereby, 
although  no  injury  to  any  person  ensues;  or 

2.  Intentionally,  without  malice,  points  or  aims  any  fire-arm  at 
or  toward  any  other  person ;  or 

3.  Discharges,  without  injury  to  any  other  person,  fire-arms, 
while  intentionally  without  malice,  aimed  at  or  toward  any  per- 
son; or 

4  Maims  or  injures  any  other  person  by  the  discharge  of  any 
fire-arm  pointed  or  aimed  intentionally,  but  without  malice,  at 
any  such  person ; 

Is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  692  of  1898. 

This  amendment  added  subds  2,  3  and  4  of  the  present  section,  and  wiil  go 
into  effect,  October  1,  1898. 

§  469.  Witnesses'  pririlege. — No  person  shall  be  excused 
from  giving  evidence  upon  an  investigation  or  prosecution  for  any 
of  the  offenses  specified  in  this  title,  upon  the  ground  that  the 
evidence  might  tend  to  convict  him  of  a  crima  But  such  evi- 
dence shall  not  be  received  against  him  upon  any  criminal  pro- 
ceeding. 

Bee  section  712,  pott,  

TITLE  XIV. 

OF  CRIMES  AQA1N8T  THE  REVENUE  AND  PROPERTY  OF  THB  STATE. 

8ECTI0K  470.  Misappropriation,  etc,  and  falsification  of  accounts  by  publlo 

officers. 

471.  Other  yiolatlons  of  law. 

472.  Misappropriation,  etc.,  by  county  treasurer. 

478.  Public  or  school  officers,  interest  of,  in  contracts,  etc.,  a  mlsde- 
meanor. 

474.  County  clerks  omitting  to  publish  statement  required  by  law. 

475.  Obstructing  officer  in  collecting  revenue. 

476.  Delivering  false  bill  of  lading  to  canal  collector. 

477.  Weighmaster  making  false  entry  of  weight  of  canal  boat 

478.  Canal  officer  concealing  frauds  upon  the  revenue. 

479.  Willful  injuries  to  the  canals. 

480.  Drawing  off  water  from  canals. 

481.  Canal  officer  accepting  bribe  to  allow  water  to  be  drawn  oil 

from  canals. 

482.  Fraudulent  appropriation  of  lost  treasure  or  waived  proper^. 
488.  Injuries  to  salt  works. 

484.  Seizing  military  stores  belonging  to  the  state. 

485.  Making  false  statement  in  reference  to  taxes. 

485a.  School  district  trustee  not  to  draw  draft  on  supervisor  In  oer* 
tain  cases. 

§  470.  Misappropriation^  etc.^  and  falsification  of  ae- 
counts  by  public  officers. — A  public  officer,  or  a  deputy,  or 
clerk  of  any  such  officer,  and  any  other  person  receiving  money 
on  behalf  of,  or  for  account  of  the  people  of  this  state,  t>r  of  any 
department  of  the  government  of  this  state,  or  of  any  bureau  or 
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§  468-a.  Criminal  anarchy  defined. — Criminal   anarchy   is 

the  doctrine  that  organized  government  should  be  overthrown 

by  force  or  violence,  or  by  assassination  of  the  executive  head 

or  of  any  of  the  executive  officials  of  government,  or  by  any 

unlawful  means.     The  advocacy  of  such  doctrine  either  by 

word  of  mouth  or  writing  is  a  felony. 
Added  by  ch.  371,  Laws  1902.    Took  effect  April  3,  1903. 

§  468-b.  Advocacy  of  criminal  anarchy. — Any  person  who : 

1.  By  word  of  mouth  or  writing  adv.ocates,  advises  or 
teaches  the  duty,  necessity  or  propriety  of  overthrowing  or 
overturning  organized  government  by  force  or  violence,  or 
by  assassination  of  the.  executive  head  or  of  any  of  the  exe- 
cutive officials  of  government,  or  by  any  unlawful  means ;  or 

2.  Prints,  publishes,  edits,  issues  or  knowingly  circulates, 
sells,  distributes  or  publicly  displays  any  book,  paper,  docu- 
ments, or  written  or  printed  matter  in  any  form,  containing  or 
advocating,  advising  or  teaching  the  doctrine  that  organized 
government  should  be  overthrown  by  force,  violence  or  any 
unlawful  means;  or 

3.  Openly,  wilfully  and  deliberately  justifies  by  word  of 
mouth  or  writing  the  assassination  or  unlawful  killing  or 
assaulting  of  any  executive  or  other  officer  of  the  United 
States  or  of  any  state  or  of  any  civilized  nation  having  an 
organized  government  because  of  his  official  character,  or  any 
other  crime,  with  intent  to  teach,  spread  or  advocate  the  pro- 
priety of  the  doctrines  of  criminal  anarchy;  or 

4.  Organizes  or  helps  to  organize  or  becomes  a  member  of  or 
voluntarily  assembles  with  any  society,  group  or  assembly  of 
persons  formed  to  teach  or  advocate  such  doctrine ;  is  guilty 
of  a  felony  and  punishable  by  imprisonment  for  not  more 
than  ten  years,  or  by  a  fine  of  not  more  than  five  thousand 
dollars,  or  both. 

Added  by  ch.  371,  Laws  1902.    Took  effect  April  3,  1903. 

§  468-c.  Liability  of  editors  and  others. — Every  editor  or 
proprietor  of  a  book,  newspaper  or  serial  and  every  manager 
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of  a  partnership  or  incorporated  association  by  which  a  bookj 
newspaper  or  serial  is  issued,  is  chargeable  with  the  publica- 
tion of  any  matter  contained  in  such  book,  newspaper  or 
serial.  But  in  every  prosecution  therefor,  the  defendant  may 
show  in  his  defense  that  the  matter  complained  of  was  pub- 
lished without  his  knowledge  or  fault  and  against  his  wishes, 
by  another  who  had  no  authority  from  him  to  make  the  pub- 
lication and  whose  act  was  disavowed  by  him  so  soon  as 

known. 
Added  by  ch.  371,  Laws  1902.    Took  effect  April  3,  1903. 

§  468-d.  Assemblage  of  an.archists. —  Whenever  two  or 
more  persons  assemble  for  the  purpose  of  advocating  or 
teaching  the  doctrines  of  criminal  anarchy,  as  defined  in  sec- 
tion four  hundred  and  sixty-eight-a  of  this  title,  such  as  as- 
sembly is  unlawful,  and  every  person  voluntarily  participat- 
ing therein  by  his  presence,  aid  or  instigation,  is  guilty  of  a 
felony  and  punishable  by  imprisonment  for  not  more  than  ten 
years,  or  by  a  fine  of  more  than  five  thousand  dollars,  or  both. 

Added  by  ch.  371,  Laws  1902.    Took  effect  April  3,  1903. 

§  468-e.  Permitting  premises  to  be  used  for  assemblages  of 
anarchists. — The  owner,  agent,  superintendent,  janitor,  care- 
taker or  occupant  of  any  place,  building  or  room,  who  wil- 
fully and  knowingly  permits  therein  any  assemblage  of  per- 
sons prohibited  by  section  four  hundred  and  sixty-eight  of 
this  title,  or  who,  after  notification  that  the  premises  are  so 
used,  permits  such  use  to  be  continued,  is  guilty  of  a  misde- 
meanor, and  punishable  by  imprisonment  for  not  more  than 
two  years,  or  by  a  fine  of  not  more  than  two  thousand  dollars, 
or  both. 

Added  by  ch.  371,  Laws  1902.    Took  effect  April  3,  1903. 
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fond  created  by  law,  and  in  which  the  people  of  this  state  are 
directly  or  indirectly  interested,  or  for  or  on  account  of  any  city, 
'  oounty,  village  or  town,  who 

1.  Appropriates  to  his  own  use,  or  to  the  use  of  any  person  not 
entitled  thereto,  without  authority  of  law,  any  money  so  received 
ty  him  as  such  officer,  clerk  or  deputy,  or  otherwise  ;  of 

2.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry 
or  erasure  in  any  account  of,  or  relating  to,  any  money  so  received 
by  him,  or 

3.  Fraudulently  alters,  falsifies,  conceals,  destroys  or  obliterates 
any  SQch  account ;  or 

4  Willfully  omits  or  refuses  to  pay  over  to  the  people  of  this 
state  or  their  officer  or  agent  authorized  by  law  to  receive  the 
same,  or  to  such  city,  village,  county  or  town,  or  the  proper  officer 
or  authority  empowered  to  demand  and  receive  the  same,  any 
money  received  by  him  as  such  officer,  when  it  is  his  duty  imposed 
by  law  to  pay  over,  or  account  for,  the  same ; 

Is  guilty  of  felony. 

See  subd.  2  of  section  114,  anU;  section  515,  fo%t. 

The  case  of  People  %.  Lyon,  1  N.  Y.  Cr.,  400,  was  affirmed  in  2  id.,  485,  at 

fneral  term,  but  the  latter  decision  was  reversed  by  court  of  appeals  in  99 
Y.,  210. 

This  section  does  not  require  an  **  intent  to  deprive  or  defraud  the  true  owner 
of  his  property,"  to  exist  in  the  mind  of  the  defaulting  official  when  he  is  ap- 
propriating public  moneys  intrusted  to  him.  People  tJ.  Church,  3  N.  Y.,  60; 
IHow.N.  8.,  369. 

See  Bork  u.  People,  91  N.  Y..  5;.  1  N.  Y.  Cr.,  875,  which  was  decided 
under  chap.  19  of  1875. 

§471.  Other  ylolations  of  law. — An  officer  or  other  person 
mentioned  in  the  last  section  who  willfully  disobeys  any  provision 
of  law  regulating  his  official  conduct,  in  cases  other  than  those 
specified  in  that  section  is  guilty  of  a  misdemeanor,  {punishable  by 
a  fine  not  exceeding  one  thousand  dollars,  or  imprisonment  not 
exceeding  two  years,  or  both. 

See  section  155,  anU, 

\  473.  Misappropriation^  etc.^  by  county  treasurer. — A 

<^unty  treasurer,  who  willfully  misappropriates  any  moneys, 
funds  or  securities,  received  by  or  deposited  with  liirn  as  such 
treasurer,  or  who  is  guilty  of  any  other  malfeasance  or  willful 
neglect  of  duty  in  his  office,  is  punishable  by  a  fine  not  less  than 
five  hundred  dollars  nor  more  than  ten  thousand  dollars,  or  by 
imprisonment  in  a  state  prison  not  less  than  one  year  or  more 
Aan  five  years,  or  by  both  such  fine  and  imprisonment 

§  478.  Public  or  school  officers,  interest  of,  in  contracts, 
*tc.,  a  misdemeanor. — A  public  officer  or  school  officer,  who  is 
authorized  to  sell  or  lease  any  property,  or  to  make  any  contract 
14 
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in  his  official  capacity,  or  to  take  part  in  making  an;^  such  8ale^ 
lease  or  contract,  who  voluntarily  oecomes  interested  individaallj 
in  such  sale,  lease  or  contract,  airectlj  or  indirectly,  except  ii^ 
cases  where  such  sale,  lease  or  contract,  or  payment  under  the- 
same,  is  subject  to  audit  or  approval  by  the  superintendent  of 
public  instruction,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  498  of  1888. 

This  amendment  extended  the  provision  to  include  school  offlcen. 

Am'd  by  chap.  220  of  1890. 

This  amendment  added  the  exception  contained  in  the  present  secUon. 

This  section  is  not  in  derogation  of  any  common  law  right  and  should  be 
strictly  construed  to  prevent  the  evil  at  which  it  is  aimed.  Beebe  «.  Board, 
etc.,  46  8t.  Rep.,  223;  19  N.  Y.  8upp.,  630. 

It  makes  the  entering  into  a  contract  by  a  board  of  supervisors  with  one  of 
its  members,  a  criminal  offense.    Id. 

I  474.  Connty  clerks  omitting  to  publish  statement  re* 
quired  by  law. — A  county  clerk  who  willfully  omits  to  publish 
any  statement  required  by  law,  within  the  time  prescribed,  Ir 

Suilty  of  a  misdemeanor,  punishable  by  a  fine  of  one  hundred 
ollars,  or  imprisonment  for  six  months,  or  both. 

§  475.  Obstructing  officer  in  collecting  reyenne. — A  per^ 

son  who  willfully  obstructs  or  hinders  a  public  officer  from  col- 
lecting any  revenue,  taxes  or  other  sum  of  money  in  which,  or  ia 
any  part  of  which  the  people  of  this  state  are  directly  or  indi- 
rectly  interested,  and  wnicn  such  officer  is  by  law  empowered  to 
collect,  is  guilty  of  a  misdemeanor. 

§  476.  Delirering  false  bill  of  lading  to  canal  collector* 

— A  person  whose  duty  it  is  to  deliver  to  any  collector  of  tolls 
upon  any  of  the  canals  belonging  to  this  state,  a  bill  of  lading  of 
anv  property  transported  upon  such  canal,  who  delivers  a  false 
bill  of  lading  as  true,  or  makes  or  signs  a  false  bill  of  lading,  in- 
tending it  to  be  delivered'as  true,  knowing  such  bill  to  be  buse,  is 
punishable  by  imprisonment  in  a  state  pnson  not  exceeding  two 
years,  or  by  a  fine  not  exceeding  three  times  the  value  of  the 
property  omitted  in  such  bill,  or  ooth. 
See  Davis  9.  Bemis,  40  N.  T.»  453,  note. 

§  477.  Weighmaster  making  false  entry  of  weight  of 
canal  boat. — A  weighmaster  upon  any  of  the  canals  belonging 
to  this  state,  and  a  clerk  of  such  weighmaster,  who  makes  a  false 
entry  of  the  weight  of  any  boat,  or  cargo  of  anv  boat,  navigating 
such  canal,  or  who  makes  a  false  certificate  of  tne  light  weight  of 
any  boat,  knowing  such  entry  or  certificate  to  be  false,  is  guilty 
of  a  misdemeanor 

§  478.  Canal  officer  concealing  frauds  upon  the  revenue* 

— A  public  officer  or  agent  employed  by  the  people  of  this  state 
in  relation  to  the  canals  belonging  to  this  state,  who  knows,  or  has 
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good  reason  to  believe  that  any  fraud  upon  the  revenues  of  the 
canals  has  been  committed  or  attempted,  and  who  omits  to  disclose 
the  same,  and  enforce  the  penalties  therefor,  if  within  his  power, 
is  guilty  of  a  misdemeanor. 

§479.  Willfnl  ii^aries  to  the  canala — A  person  who, 
without  authority  of  law,  willfully  inflicts  an  injury  upon  any  of 
the  canals  belon^ng  to  this  stale,  or  disturbs  or  injures  any  of  the 
boats,  locks,  bridges,  buildings,  machinery  or  other  works  or  erec- 
tions connected  with  any  such  canal,  and  in  which  the  people  of 
this  state  have  an  interest,  is  guilty  of  felony. 

See  sabd.  10  of  section  56  of  Code  of  Criminal  Procedure. 
SeeSipple  «.  State,  99  N.  T.,  289;  16  Abb.  N.  C,,  434. 

§480.  Drawing  off  water  from  can al&— A  person  who 
draws  water  from  any  canal  in  this  state,  or  from  a  feeder  or  res- 
ervoir of  any  canal,  during  the  season  of  navigation  of  the  canal, 
and  to  the  detriment  or  injury  of  the  navigation  thereof,  without 
authority  of  law,  is  punishable  by  imprisonment  in  a  coiinty  jail 
not  less  than  one  year,  and  by  a  fine  not  less  than  one  thousand 
dollars. 

Except  by  authori^  of  the  legislature,  or  of  the  authorized  agents  of  the 
■tite.  DO  one  has  a  right  to  tap  the  state  dam  and  draw  off  the  waters  of  the 
artificial  pond  which  Is  created  by  such  dam  for  public  purposes.  Yarick  o. 
Smith.  5  Paige,  187;  Lynch  v.  StoDe,  4  Denio,  856. 

SeeSipple  «.  Stote.  99  N.  Y.,  290;  16  Abb.  N.  C,  484. 

§481.  Canal  officer  accepting  bribe  to  allow  water  to 
Im  drawn  off  from  canals. — A  public  officer  or  agent  em- 
plojed  by  the  people  of  this  state  in  relation  to  the  canals  belong- 
ing to  the  state,  or  a  contractor  for  canal  repairs,  or  person  having 
charge  of  any  canal,  or  any  part  thereof,  or  of  any  lock,  waste 
weir,  feeder  or  other  work  belonging  thereto,  or  being  employed 
thereoD,  who  asks,  or  accepts  or  promises  to  accept  any  bribe  as 
an  indacement  to  permit  water  to  be  drawn  from  a  canal,  feeder  or 
reservoir  in  violation  of  the  last  section  ;  and  a  person  who  gives, 
or  offers  or  promises  to  give  to  any  officer  or  person  above  men- 
tioned, any  bribe  as  an  inducement  to  him  to  permit  water  to  be 
drawn  from  any  canal^  feeder  or  reservoir  in  violation  of  this  sec- 
tion, is  guilty  of  a  misdemeanor. 

§489.  Fraudulent  appropriation  of  lost  treasure  or 

waived  property. — A  person  who  fraudulently  conceals  or  ap- 

Cropriates  to  his  ownuseany  lost  treasure  or  any  waived  property 
^longing  to  this  state  by  virtue  of  its  sovereignty,  is  guilty  of  a 
misdemeanor. 

J48S.  Injuries  to  the  salt  works— A   person  who  will- 
Y  bums,  deatroysy  or  injures  any  salt  manufactory  connected 
with  the  Onondago  salt  springs,  or  any  building  appartenartt  to 
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such  manafactorj  or  any  part  of  such  manufactory,  or  any  oj 
buildings,  reservoirs,  pumps,  conductors  or  water  conduits 
longing  to  this  state,  used  in  the  raising  of  salt  water  for  the  r 
ufacture  of  salt,  without  authority  of  law,  is  punishable 
imprisonraent  in  a  state  prison  not  exceeding  five  years. 

§  484.  Seiziug  military  stores  belonging  to  the  stat 

A  person  who  enters  any  fort,  magazine,  arsenal,  armory,  ars 
yard  or  encampment,  and  seizes  or  takes  away  any  arms,  an 
nition,  military  stores  or  supplies  belonging  to  the  people  of 
state;  and  a  person  who  enters  any  such  ))lace  with  intents 
do,  is  punishable  by  imprisonment  in  a  state  prison  not  excee 
ten  years. 

§  485.  Making  false  statement  in  reference  to  taxe 

A  person,  who,  in  making  any  statement,  oral  or  written,  w 
is  required  or  authorized  by  law  to  be  made  as  the  bas 
impasing  any  tax  or  assessment,  or  of  an  application  to  re 
any  tax  or  assessment,  willfully  makes,  as  to  nny  material 
ter,  any  statement  which  he  knows  to  be  false,  is  guilty  of  a 
demeanor. 

§48tSa  School  district  trustee  not  to  draw  drafi 

snperyisor  in  certain  cases. — A  school  district  trustee 

issues  an  order  or  draws  a  draft  on  supervisor  or  collector  for 

money,  unless  there  is  at  the  time  sufficient  money  in  the  h 

of  such  super?isor  or  collector,  belonging  to  the  district,  to  i 

such  order  or  draft,  is  guilty  of  a  misdemeanor. 

This  section  was  added  by  chap  692  of  1893,  and  will  go  into  effect,  Oc 
1, 1893.  

TITLE  XV. 

OF  CRIMES  AGAINST  PKOPERTT. 

Chapter       I.  Arson. 

II.  Burglary  and  housebreaking. 

III.  Forgery  and  counterfeiting. 

IV.  Larceny,  including embezzUment. 
V.  Extortion. 

VI.  False  personation  and  cheats. 

VII.  Fraudulently  fitting  out  and  destroying  ships  and  vessel 
VIII.  Fraudulent  destruction  of  property  insured. 
IX.  False  weights  and  measures. 
X.  Fraudulent  insolvencies  by  individuals. 
XI.  Fraudulent  insolvencies  by  corporations,  and  other  frai 

their  man-igennent. 
XII.  Frauds  in  the  sale  of  passiige  tickets. 

XIII.  Frauds  relative  to  documents  of  title  to  merchandise. 

XIV.  Malicious  mi-^chief. 


cenv.  - 
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CHAPTER  L 

Ar$on, 

SicnoH  486.  Anon  in  first  degree  defined. 

487.  Id. ;  in  second  degree. 

488.  Id.;  in  third  degree. 

489.  Arson,  how  punished. 

480.  Intent  to  destroy  building  requisite. 

491.  Contiguous  buildings. 

493.  "Night-time "defined. 
498.  "Building."  defined. 

494.  "  Inhabited  buUding,"  defined. 

495.  Ownership  of  building. 

1 486.  Arson  in  first  degree  defined. — A  perBon  wlio  will- 

follj  burns,  or  sets  on  fire,  in  the  night  time,  either 

1.  A  dwelling-house  in  which  there  is,  at  the  time,  a  human 
being;  or 

2.  A  car,  vessel,  or  other  vehicle,  or  a  structure  or  a  building 
other  than  a  dwelling-house,  wherein,  to  the  knowledge  of  the 
offender,  there  is,  at  the  time,  a  human  being; 

Is  guilty  of  arson  in  the  first  degrea 

See  86ctioD  687,  pMt.  ^ 

Application.— This  section,  as  well  as  the  next  two  sections,  applies  to  will- 
fol  acts  of  burning  and  setting  on  fire  of  buildings.  People  v.  Fanshawe,  47 
8t  Rep.,  341;  65  Hun,  91;  8  N.  Y.  Cr.,  845;  19  N.  Y.  Supp.,  868. 

Arsoo  Id  the  first  degree  may  be  committed  by  one  in  burning  his  own 
dwelling  house.     Shepherd  «.  People.  19  N.  Y. .  587. 

Be^iactment.— This  section  is  a  practical  re-enactment  of  the  provisions  of 
Mction  9.  title  1,  chap.  1,  part  4  of  2  Revised  Statutes.   People  c.  Fanshawe,  ante. 

Beflnition. — This  section  and  the  following  two  sections  define  arson  in  iti 
ttree  degrees.    Id. 

Sectioo  490,  po9tf  contains  no  part  of  the  definition  of  arson  in  either  degree. 
Id. 

In  definiDg  the  crime  of  arson  in  the  first  degree,  the  legislature  intended  to 
protect  the  whole  building  usually  occupied  by  a  person  lodging  therein  at 
pight,  and  all  the  occupants  and  lodgers  therein  without  regard  to  the  manner 
in  which  it  may  be  used,  or  the  number  of  occupants.  Levy  v.  People,  19 
Hun.  386. 

At  common  law,  the  offense  was  defined  as  the  willful  and  malicious  burn- 
«»gof  another's  house.  People  c.  Fanshawe,  60  St.  Rep.,  2;  aff'g  47  id.,  881; 
«5Hun.85;8N.  Y.  Cr.,  387. 

Prior  to  the  enactment  of  the  Code,  arson  was  defined  by  statute  in  this 
«^  and  divided  into  four  degrees.  Id.  In  the  Penal  Coae,  the  fourth  de- 
jwe  has  been  dropped  out,  and  all  acts  amounting  to  arson  are  concisely  stated 
10  three  sections,  defining  three  degrees  of  the  crime.     Id. 

Easentlals. — In  order  to  establish  the  crime  of  arson  in  the  first  degree,  the 
wly  elements  necessary  to  be  proved  are  that  the  prisoner  willf ully^  set  the 
pemises  on  fire  in  the  night  time,  and  that  the  premises  were  a  dwelhng  house 
|j  which  there  was  at  the  time  a  human  being.  People  v.  Fanshawe,  47  St 
«P..  335;  ft5  Hun.  84;  8  N.  Y.  Cr.,  336. 

Dweliiiiy  houfle. — As  to  what  is  a  "  dwelling  house,"  see  Levy  t.  People, 
»N.  Y..  347. 

Tenement  house. — Any  occupant  of  an  apartment  in  a  tenement  house, 
^causing  the  fire  to  be  set  in  tbe  night  on  his  own  premises,  so  as  fo 
^"^ont  in  the  absence  of  all  persons  from  such  apartments,  is  guilty  of 
«I0Q  in  the  first  degree.    Levy  o.  People,  19  Hun,  887. 
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Intent. — A  design  to  produce  death  is  not  necessary  to  constitute  the  ofl 
tinder  this  section,  either  at  common  law  or  under  the  statute.  Peop 
Orcutt.  1  Park.,  252. 

It  was  never  supposed  that  the  particular  intent  or  motive  that  prom 
the  act  of  setting  Are  to  a  dwelling  house  in  the  night  time,  in  which  hn 
beings  were  lodged,  was  a  necessary  element  of  tne  crime,  so  long  at 
acr.  itself  was  willful  and  malicious.  People  «.  Fanshawe,  50  St.  Kei 
affg  47  id..  831;  65  Hun.  89;  8  N.  Y.  Cr..  343. 

An  intent  to  destroy  the  building  set  on  fire  was  not  a  necessary  eleme; 
the  crime  as  it  existed  at  common  law,  or  under  any  statutory  definition 
vailing  in  this  state  prior  to  the  enactment  of  the  present  Penal  Code.     ] 

The  fact  that  defendant  set  fire  to  his  room  in  a  lodging  house  for  the 
pose  of  destroying  his  personal  effects,  in  order  to  defraud  an  insur 
company,  and  not  to  destroy  the  building  insured,  docs  not  change  the  < 
acter  of  the  offense  and  constitutes  arson  in  the  first  degree.     Id. 

Knowledge. — Whether  the  person  charged  with  the  offense  had  knowl 
that  the  building  burned  had  usually  or  at  any  time  been  occupied  by 
sons  lodging  therein,  is  immaterial.    People  v.  Orcutt,  1  Park.,  252. 

Test. — This  section  has  made  the  fact  that  some  human  bein^  is  in 
house  at  the  time  it  is  fired,  the  test  of  the  peril,  and  draws  no  distmctiot 
to  its  imminency.    Woodford  v.  People,  3  Hun,  815. 

Arson  is  an  offense  against  property.    Woodford  v.  People.  8  Hun,  815 
is  aggravated  when,  in  addition  to  the  destruction  of  property,  human  li 
thereby  in  danger  of  destruction.    Id.    The  fact  that  a  party  may  or 
es^pe  with  his  life,  does  not  prove  that  it  was  not  in  peril.    Id. 

Where  the  occupant  of  the  house  was  aroused  by  the  alarm  before  th( 
had  reached  her  hous^and,  instead  of  leaving  at  once,  remained  a  few 
ments  to  collect  her  tlmi^,  during  which  the  nre  caught  her  house,  the  ii 
diary  is  guilty  of  arson  m  the  first  degree.    Id. 

W  bether  the  person  is  asleep  or  awake,  in  or  out  of  bed,  or  whether  es 
is  practicable  before  the  building  actually  kindles,  is  not  miade  material  bj 
terms  of  this  section.    Woodford  v.  People.  62  N.  Y.,  182. 

A  felonious  setting  fire  to  one  building,  which  actually  communicati 
and  burns  another,  is  sufficient  to  convict  the  incendiary  of  arson  in  bur 
the  latter  building,  irrespective  of  an  intent  to  do  so.    Id. ;  Hennesey  «. 
pie,  21  How.,  239. 

§  487.  Arson  in  second  degree. — A  persoa  who, 

1.  Commits  an  act  of  burning  in  the  day  time,  which,  if  c 
xnitted  in  the  night  time,  would  be  arson  in  the  first  degree  ;  ( 

2.  Willfully  burns,  or  sets  on  fire,  in  the  night  time,  a  dv 
ing-house  wherein,  at  the  time  there  is  no  human  being ;  or 

8.  Willfully  bums,  or  sets  on  fire,  in  the  night  time,  a  buik 
not  inhabited,  but  adjoining  or  within  the  curtilage  of  an 
habited  building,  in  which  there  is,  at  the  time,  a  human  be 
so  that  the  inhabited  building  is  endangered,  even  though  i 
not  in  fact  injured  by  the  burning ;  or 

4  Willfully  burns,  or  sets  on  fire,  in  the  night  time,  a  car, 
«el,  or  other  vehicle,  or  a  structure  or  building,  ordinarily  o 
pied  at  night  by  a  human  being,  although  no  person  is  withi 
at  the  time ; 

Is  guilty  of  arson  in  the  second  degree. 

See  notes  under  preceding  section. 

Under  the  former  Ptatute,  it  was  necessary  to  be  shown  that  the  bofldini 
on  fire  actually  touched  an  inhabited  dweUing,  or  that  it  was  within  Uie 
tllage  thereof.    Peverelley  v.  People,  8  Park.,  69. 

Setting  fire  to  a  prison  by  a  prisoner,  merely  for  the  purpoae  of  effei 
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Ih own  escape,  was  held,  in  People  «.  Cotteral,  18  Johns.,  115,  not  to  amount 
toUie  crime  of  anon,  nor  to  a  willful  burning  of  an  inhabited  dwelling  house» 
▼Hhin  the  meaning  of  the  flrst  section  of  chap.  29  of  1  K.  R.  L.,  iff  J;  2  R.  8. 
<57,66<k7. 

§  488.  Arson  in  third  degree.  —  A  person  who  willfully 
boms,  or  sets  on  fire,  either 

1.  A  vessel,  car  or  other  vehicle,  or  a  building,  structure,  or 
other  erection,  which  is  at  the  time  insured  against  loss  or  dam- 
age by  fire,  with  intent  to  prejudice  the  insurer  thereof ;  or 

2.  A  vessel,  car,  or  other  vehicle,  or  a  building,  structure,  or 
other  erection,  under  circumstances  not  amounting  to  arson  in  the 
first  or  second  d^ree ; 

Is  guilty  of  arson  in  the  third  degree. 

See  notes  under  section  4S6.  ante. 

Ueeaaetment— Section  5  of  8  R.  8.,  2488  (7th  ed. ,  is  now  embodied  in 
this  8  ciion  of  the  Penal  Code. 

Object.— This  section  aims  to  punish  offenses  a^nst  all  insurers,  and  is  not 
limited  to  such  as  are  natural  persons,  or  organized  under  the  laws  of  this 
«lauj.    Caracross  t.  People.  1  N.  Y.  Or.,  520;  17  W.  Dig.,  884. 

i^flBltion. — This  section  gives  a  new  definition  of  the  crime  of  arson  in 
the  third  degree,  expressed  in  broad  and  comprehensive  language,  which,  in 
the  jodraieDt  of  the  legislature,  might  be  construed  to  incluoe  acts  which  be- 
fore did  not  amount  to  arson,  and  consequently  section  400,  po$t,  was  passed 
as  A  precaution  against  such  result.  People  v.  Fanshawe.  50  St.  Rep.,  4;  aff'g 
47 id..  331;  65  Hun,  85;  8  N.  Y.  Cr.,  885. 

See  People  ©.  Fanshawe,  65  Hun.  88,  84.  91,  98;  47  8t.  Rep..  841;  8  N.  Y. 
Cr..34o;  19  N.  Y.  Supp.,  868. 

§  489.   Arson^  how  punished.  —  Arson   is  punishable  as 

follows: 

1.  In  the  first  degree,  by  imprisonment  for  a  term  not  exceed- 
ing forty  years. 

2.  In  the  second  degree,  by  imprisonment  for  a  term  not  ex- 
<^ing  twenty-five  years. 

3.  in  the  third  d^*ee,  by  imprisonment  for  a  term  not  exceed- 
ing lifieen  yeaifl.  [ Am'd,  chap.  549  of  1897 ;  to  take  effect 
Sept  I  1897.] 

This  amendment  changed  the  term  of  imprisonment  from  a  term  not  less 
il*an  ten  to  a  term  not  exceeding  forty  years. 

Am'd  by  chap.  662  of  1892. 

This  amendment  inserted,  in  subd.  1,  the  words  "any  lerm;**  omitted,  in 
•oW.  2,  the  statement  of  the  minimum  limit  of  punishment,  and  substituted 
for  the  words  '•  not  more  tlian,"  in  S'lbd.  3,  the  words  **  not  exceeding." 

§4»0.  Intent  to  destroy  building  requisite.— The  burn- 

ingof  a  building  under  circumstances  whicli  show  beyond  a  rea 
enable  doubt  that  there  was  no  intent  to  destroy  it,  is  not  arson, 

Application.— This  section  has  no  reference  to  tlic  crime  of  arson  as  de 
^".ea  in  sections  486-488,  ante,  but   refers  to  another  and  distinct  class  of 
^mes— namely.    non-wiUful  as  distinguished  from  willful  nets.     People  v. 
Pwshawe,  65  Hun.  90,  8  N.  Y.  Cr..  343;  47  St.  Rep.,  340;  19  N.  Y.  Supp... 

'itteBi— It  should  not  b-*  so  construed  as  to  give  to  the  crime  of  arson  a 
«ew  definition  or  make  it  depend,  not  upon  the  willful  buroiug  or  setting  on 
^fe  of  a  building,  but  on  the  presence  or  absence  of  an  intent  to  destroy  it  at 
^  time  it  was  set  on  fire.    IcT 

Upon  the  trial  of  an  indictment  under  section  486,  ante,  this  section  is  avail- 
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able  to  a  defendant  in  the  event  tliat  be  can  produce  evidence  to  show  that 
there  was  no  intention  to  destroy  the  building.     Id. 

Object. — The  purpose  of  this  section  was  not  to  change  the  nature  of  the 
crime  of  arson  in  the  first  degree.  People  v.  Fansbawc,  50  St.  Rep.,  4;  aff*g. 
47  id.,  831;  65  Hun,  89;  8  N.  Y.  Cr.,  344. 

This  section  was  enacted  from  abundant  caution,  in  order  to  exclude  from 
the  operation  of  the  previous  sections,  in  which  the  different  degrees  of  arson 
are  defined,  acts  which  never  constituted  the  offense,  and,  possibly,  some  acta 
which  did.    Id. 

It  was  intended,  by  this  section,  to  exclude  all  cases  of  setting  fire  to  or 
burning  a  house  b^  negligence,  mischance,  or  accidently  while  in  the  commis- 
sion of  a  mere  civil  trespass ;  or  while  engaged  in  tbe  commission  of  a  felony, 
where  there  was  no  intent  to  set  the  fire  or  burn  the  building.     Id. 

This  section  does  not  qualify  the  definition  of  arson  in  the  first  degree,  a£ 
expressed  in  section  486,  ante,  but  limits  and  qualifies  the  broad  language  oi 
flection  488,  ante,  which  defines  arson  in  the  third  degree.     Id. 

§  491.  Contiguous  buildings. — Where  an  appurtenance  tc 
a  building  is  so  situated  with  reference  to  such  building,  or  where 
any  building  is  so  situated  with  reference  to  another  building  thai 
the  burning  of  the  one  will  manifestly  endanger  the  other,  a  burn- 
ing of  the  one  is  deemed  a  burning  of  the  other,  within  the  fore 
going  provisions,  against  any  person  actually  participating  in  the 
original  setting  on  fire,  as  of  the  moment  when  the  fire  from  the 
one  communicates  to  and  sets  on  fire  the  other. 

See  Woodford  v.  People,  62  N.  Y.,  117. 

The  word  '*  contiguous,"  when  used  in  a  policy  of  fire  insurance  in  reference 
to  a  building,  mean.s  in  close  proximity,  in  actual  close  contact.  Arkell  v 
Commerce  Ins.  Co.,  69  N.  Y.,  193. 

§4»a.  *^ Night  time*' defined.— The  words  "night  time,' 
as  used  in  this  chapter,  include  the  period  between  sunset  anc 
sunrise,  and  every  building  or  structure,  which  shall  have  beer 
usually  occupied  by  pei-sons  lodging  therein  at  night,  is  a  dwell 
ing-house  within  the  meaning  of  this  chapter. 

§  403.  ^*  Bnilding/'  defined. — Any  house,  vessel,  or  othei 
structure,  capable  of  affording  shelter  for  human  beings,  or  ap 
purtenant  to,  or  connected  with  a  structure  so  adapted,  is  a  "buila 
ing"  within  the  meaning  of  this  chapter. 

See  section  504,  post. 

It  was  deemed  necessary,  in  this  section,  to  declare  that  the  word  build 
Jng  included  a  railway  car,  vessel,  etc.  House  v.  Catskill  &  N.  Y.  8.  Co.,  Si 
Hun,  82;  85  St.  Kep.,  498;  13  N.  Y.  Supp.,  128. 

§  494.  *'  Inhabited  building/*  defined. -A  building  u 
deemed  an  "  inhabited  building  "  within  the  meaning  of  this  chap- 
ter, any  part  of  which  has  usually  been  occupied  by  a  person  lodg- 
ing therein  at  night 

nwellinjr-house.— Any  building  is  a  "dwelling-house,"  which  is  in  whole 
or  in  part  usually  occupied  by  persons  lodging  therein  at  night,  though  othei 

girts,  or  the  greater  pa»'t,  may  be  occupied  for  an  entirely  diflferent  purpofle, 
eople  V.  Orcutt,  1  Park,  252.  even  though  it  may  not  be  such  in  the  ordimur) 
end  popular  acceptation  of  that  term.    Id. 
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A  }ai|  was  held  tobetfn  inhabited  dwelliog-house,  within  the  meaning  of 
thcact,2  R  a,  657,  666,  7.     People  v.  Cotteral.  18  John.,  115. 

A  building  dinded  into  a  large  number  of  apartments  separately  occupied 
bjKTeraltenaDts,  who  hold  under  distinct  leases,  is  a  dwelling-bouse  withia 
the  meaning  of  the  statute.    Levy  v.  People,  19  Hun,  886. 

§  499.  Ownership  of  building. — To  constitute  arson  it  is 

not  necessary  that  another  person  than  the  defendant  should  have 

had  ownership  in  the  building  set  on  fira 

Where  a  part  of  the  house  is  occupied  by  a  tenant  habitually  lodg^ing  therein 
at  night,  and  the  residue  bv  the  owner,  the  building  is  well  described  in  the 
indi  tment  as  the  dwelling-house  of  such  tenant.  Shepherd  v.  People,  19  N. 
Y.,  537. 

CHAPTER  IL 

Burglary. 

SicnoH  496.  Burglary  in  first  degree  defined. 
497.  Id.,  in  second  degree. 
49^.  Id.,  u»  third  degree. 

499.  **  Break,"  defined. 

500.  •*  Night  time,"  defined. 

501.  •*  Enter."  defined. 

502    "  Dwelling-house."  defined. 

503.  Dwell  ng-hounes,  etc.,  when  deemed  separate. 

504.  "Buildinff."  defined. 

505.  Unlawfully  entering  building. 

506.  Burglar  punishable  separately  for  crime  in  building. 

507.  Burglary,  how  punished. 

508.  Misdemeanor  to  make  or  mend  burglars'  tools,  etc. 

8496.  Burglary  in  first  degree  defined. — A  person  wha 
with  intent  to  commit  some  crime  therein,  breaks  and  entera,  iir 
the  night  time,  the  dwelling-house  of  another,  in  which  there  is  at 
the  time  a  human  being, 

1.  Being  armed  with  a  dangerous  weapon ;  or 

2.  Arming  himself  therein -with  such  a  weapon  ;  or 

3.  Being  assisted  by  a  confederate  actually  present ;  or 

^  Who,  while  engaged  in  the  night  time  in  effecting  such  en- 
trance, or  in  committing  any  crime  in  sucli  a  building,  or  in  escap* 
ing  thei-efrom,  assaults  any  person ; 

Is  guilty  of  burglary  in  the  first  degree. 

Dwelliiig-honse.— The  chamber  of  a  guest  at  an  inn  is  not  his  dwelling- 
Ijome.  but  Ujat  of  the  landlord.     Rotlgers  r.  People,  86  N.  Y..  330. 

Where  dwelling-house  is  occupied  by  a  servant  as  the  house  of  his  master^ 
Main  his  master's  business,  it  is  his  mnsier's  dwelling-house,  and  it  must  l)e 
JJ  describhi  in  an  indictment  for  burglarious  entry.     Rodgers  v.  People,  86 

Where  the  owner  of  a  building  divided  the  lower  part  into  a  store  and  bar- 
^^^  with  no  communication  l)etween  them,  and  carried  on  business  in  them, 
jwl  he  lived  over  the  store  and  leased  the  part  over  the  bar-room,  which  could 
** entered  only  from  the  street,  it  was  held  in  Quinn  r  People,  11  Hun,  336; 
•^d  71  N.  Y..  561,  that  the  bar-room  was  part  of  the  dwelling  house,  and  that 
I'm  breaking  into  it  for  the  purpose  rf  committing  larceny  constituted  burglary 
"  the  first  degree. 

See  People  ex  rel.  Reilly  v.  Bell,  24  St.  Rep.,  301;  3  N.  Y.  Supp.,  813. 
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§  497.  Burglary  in  seeond  degree. — A  person,  who,  witb 
intent  to  commit  some  crime  therein,  breaks  and  enters  the  dwel- 
ling-house of  another  in  which  there  is  a  haman  being,  under  cir- 
•oumstances  not  amounting  to  burglary  in  the  first  degree,  is  guilty 
of  burglary  in  the  second  degree 

See  People  «.  BoBWorth,  45  St.  Rep.,  517;  64  Hun,  79;  10  N.  T.  Supp.,  116. 

§  498.  Bnrglary  in  third  degree. — A  person  who  either 

1.  With  intent  to  commit  a  crime  therein,  breaks  and  enters  a 
l^uihiing,  or  a  room,  or  any  part  of  a  building;  or 

2.  Being  in  any  building,  commits  a  crime  therein  and  breaks 
•out  of  the  same ; 

Is  guilty  of  burglary  in  the  third  degree. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656 ;  44  Hun.  278;  5  N.  Y.  Cr., 
855,  was  reversed  in  13  St.  Rep.,  515;  108  N.  Y.,  137. 

Chang^e  from  act  of  1868.-— The  only  alteration,  made  by  this  section  in 
the  statute  of  1863,  consists  in  changing  the  words  "  with  an  intent  to  commit 
a  larceny  or  felony,"  into  the  words  **  with  intent  to  coq|mit  a  crime."  Peo- 
ple fj.  Rich^irds,  I'd  St.  Rep.,  515;  108  N.  Y.,  143. 

Intent.— The  offense  is  complete  by  the  breaking  and  entering,  with  the  in- 
tent to  steal,  etc.  People  v.  Marks,  4  Park.,  154.  The  intent  is  a  part  of  the 
d^nition  of  burglary.     Id. 

Principal — A  person  who  induces  another  to  commit  the  crime  of  burglary 
in  the  third  degree,  is  properly  charged  as  a  principal.  People  v.  Boswurth, 
45  St.  Rep.,  517;  64  Hun,  74;  19  N.  Y.  Supp.,  116. 

Cemetery. — A  structure  above  ground,  arranged  and  intended  solely  as  a 
place  for  the  permanent  interment  of  the  dead,  is  not  a  "building"  within 
the  meaning  of  the  provisions  of  this  section,  and  section  504,  pa§t.  People  v. 
Richards,  13  St.  Rep.,  515;  108  N.  1..  137. 

Stable. — Where  a  party  breaks  into  a  stable,  takes  out  a  hone,  leads  it 
away  and  cuts  its  throat,  because  of  ill-feeling  between  him  and  its  owner,  he 
is  guilty  of  burglary  in  the  third  degree,  and  the  finding  of  a  criminal  intent 
to  steal  is  justified.  People  v.  Bosworth.  45  St.  Rep.,  517;  64  Hun,  72;  19 
N.  Y.  Supp  ,  116. 

Store- works.— The  word  "  stove- works  "  does  not  necessarily  imply  a  place 
inclosed  by  a  fence;  still  less,  of  necessity^  a  building.  People  v.  Haiffht,  86 
St.  Rep.,  £S;  54  Hun,  9  They  are  used  to  mean  all  the  grounds  used  by  a 
manufacturer  for  the  manufacture  of  stoves.  Id.  They  do  not  import  a 
building,  room  or  part  of  a  building.     Id. 

See  People  c.  Hagan,  87  St.  Rep.,  661;  14  N.  Y.  Supp..  288. 

§499.  *'Break,"deflned.— The  word  »*  break,"  as  used  in 
this  chapter,  means  and  includes 

1,  Breaking  or  violently  detaching  any  part,  internal  or  exter- 
nal, of  a  building ;  or 

2.  Opening,  for  the  purpose  of  entering  therein,  by  any  means 
whatever,  any  outer  door  of  a  building,  or  of  any  apartment  orset 
of  apartments  therein  separately  used  or  occupied,  or  any  win- 
-dow,  shutter,  scuttle,  or  other  thing,  used  for  covering  or  closing 
■SkU  opening  thereto  or  therein,  or  which  gives  passage  from  one 
part  thereof  to  another ;  or 

8.  Obtaining  an  entrance  into  such  a  building  or  apartment,  by 
^ny  threat  or  artifice  used  for  that  purpose,  or  by  collusion  with 
^ny  persom  therein  ;  or 
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4  Entering  such  a  building  or  apartment  by  or  through  anj 
pipe,  chimney,  or  other  opening,  or  by  excavating,  digging,  oi 
oreaking  through  or  under  the  building,  or  the  walls  or  fouuda 
tion  thereof. 

TbccMeof  People  v.  Richards,  7  St.  Rep.,  W8;  44  Hun,  278;  6  N.  Y.  Cr.. 
355.  wasrevened  in  18  St.  Rep.,  515;  106  N.  Y..  187. 

Prioeipils.— Where  two  persons  acted  in  concert  in  planning  and  execut- 
ing a  burglirf,  and  one  of  them  entered  the  house  and  brought  the  property 
<mt,  while  the  other  waited  on  the  outside,  both  were  held  guilty  of  a  break- 
ing and  entering.    People  V.  Sou  jet,  2  Park.,  11. 

Chimney.    lS>bertson's  case,  4  C  H.  Rec.,  68. 

Door— Where  there  are  to  the  cellar  way  of  a  dwelling  -house  two  doors^ 
one  opening  outwardly,  the  other  opening  into  the  cellar,  the  latter  is  an  outer 
door  of  the  house.  McCourt  v.  People.  64  N.  Y.,  588.  The  unhitching  of 
auch  door  and  entering  constitute  a  breaking  and  entry,  within  the  meaning  of 
this  section.    Id. 

Breaking  inner  door.    Smith's  case.  4  C.  H.  Rec.,  62. 

Op^,>ning  a  street  door,  which  was  only  latched,  was  held  to  be  a  sufficient 
breaking  to  constitute  burglary  at  the  common  law.   People  v.  Bush,  8  Park., 

Od2. 

Simply  lifting  the  latch  of  an  outer  door  was  held  to  be  a  sufficient  break- 
ing to  constitute  burglary  in  an  inferior  degree,  but  not  to  be  a  breaking  within 
the  statutory  definition  (A  burglary  in  the  first  degree.     Id. 

Where  the  door  of  a  house  is  tightly  closed,  without  being  either  bolted, 
locked  or  fastened,  to  open  it  and  enter  Ihe  house  with  the  purpose  of  stealing. 
i«  burglary.  Ticknor  ».  People,  6  Hun,  657;  CurtU  v.  Hubbard,  1  HiU,  888; 
People  V.  Bush,  8  Park..  552. 

Where  the  scuttle  to  a  store  was  found  broken  to  pieces  and  the  staple  to  the 
lock  of  the  back  door  forced  off,  it  was  held  sufficient  to  warrant  a  finding  of 
«  breaking  in.    Foster  v  People,  3  Hun,  6;  aff'd,  68  N.  Y.,  619. 

Open  windows.     People  v.  Arnold,  6  Park.,  638. 

Trapnioor.    People  v.  Fralick.  Lalor  Supp.,  68. 

Window  sash.    People  v.  Edwards,  1  Wh.  Cr.  Cas.,  171. 

8«e  People  ex  rel.  Reilly  v.  Bell,  24  St.  Rep.,  301 ;  8  N.  Y.  Supp.,  818. 

§  SOO,  was  repealed  by  chap.  677  of  1892. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656;  44  Hun,  278;  5  N.  Y.  Cr., 
«».  was  reversed  in  18  St.  Rep.,.515;  108  N.  Y.,  187. 

.§«01.  ^^  Enter/'  deBned."— The  word  "enter,"  as  used  in 
this  chapter,  includes  the  enti-ance  of  the  offender  into  such  build- 
ing or  apartment,  or  the  insertion  therein  of  any  part  of  his  body 
or  of  any  instrument  or  weapon  held  in  his  hand,  and  used,  or 
intended  to  be  used,  to  threaten  or  intimidate  the  inmates,  or  to 
uetach  or  remove  property. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656,  44  Hun,  278;  5  N.  Y.  Cr., 
^W|J^as  reversed  in  18  St.  Rep.,  515;  108  N.  Y.,  137. 

Where  it  appears  that  the  window  may  have  been  open,  and  the  entry  may 
5*^ebeen  effected  without  any  breaking,  the  offense  is  not  burglary  in  the  first 
^^-  Sullivan  «.  People,  47  Hun.  87;  People  v.  Burt.  3  Alb.  L.  J.,  96;  Peo- 
P»«  ».  Pillinger,  24  How.,  821;  People  v.  Bush,  3  Park.,  552. 

§S©a.  ^^  Dwelling-houRe,"  defined.— A  building,  any  part 

^f  which  is  usually  occupied  by  a  person  lodging  therein  at  night, 

^  for  the  purpose  of  this  chapter,  deemed  a  dwelling-house. 

J^^elllttjf-lioiise.— In  People  v.  Snyder,  2  Park  .  23,  it  was  held  that  a  sho©- 
*^,  buflt  at  the  same  time,  under  the  same  roof,  occupied  by  the  same  per- 


220  •  Penal jOoL>Ec 

800,  and  nearly  surrounded  hj  rooms  occupied  by  his  familTTconstituted  apart 
of  a  dwelling-house. 

A  building  or  room  immediately  connected  with,  and  formine  a  part  of,  the 
dwelling-house,  must  be  deemea  such,  or  a  part  of  such,  aweuiug  house. 
Quinn  v.  People,  11  Hun,  338. 

A  chamber  in  a  hotel  assigned  to  and  occupied  by  a  person  as  a  guest,  Is  not 
the  dwelling-house  of  the  guest,  but  that  of  the  landlord.  Rodgers  v.  People,. 
80  N.  Y.,  300.  An  indictment  charging  an  attempt  to  burglariously  enter  the 
dwelling-house  of  a  certain  person,  where  the  attempt  was  to  break  into  a 
room  assigned  to,  and  occupied  by.  him  as  a  guest,  is  fatally  defectiye.    Id. 

§  903.  Dwelling-houses^  etc.^  when  deemed  separate.-- 

If  a  building  is  so  constructed  as  to  consist  of  two  or  more  parts, 
ixitended  to  be  occupied  by  diflferent  tenants  usually  lodging 
therein  at  night,  each  part  is  deemed  the  separate  dwelling-house 
of  a  tenant  occupying  the  same.  If  a  building  is  so  constructed 
as  to  consist  of  two  or  more  parts  occupied  by  different  tenants 
separately  for  any  purpose,  each  part  or  apartment  is  considered 
a  separate  building  within  the  meaning  of  this  chapter. 

See  notes  under  preceding  section. 

Separate. — Where  the  room  entered  is  severed  from  the  rest  of  the  building 
by  bein^  let  to  a  tenant,  who  does  not  s^cep  in  it,  and  there  is  no  internal  com- 
munication with  the  rest  of  the  building,  on  entry  therein  is  not,  it  $eemi,  an 
entry  within  the  meaning  of  the  statute.  Quinn  v.  People,  71  N.Y.,  561;  aff'g 
11  Hun,  8)0. 

In  People  v.  Bush.  8  Park.,  556,  it  was  held  that  a  room  or  rooms  in  a  tene- 
ment house,  rented  to  separate  families,  with  a  door  and  entry  common  to  all, 
constituted  each  the  dwelling-house  of  the  particular  occupant  in  the  sense  of 
the  law. 

A  structure,  which  is  itself  a  building  separate  from,  and  Independent  of. 
the  dwelling-house  of  the  owner,  t .  e. ,  uninhabited  outhouses,  isolated  from 
the  dwelling,  is  a  dwelling-house  within  the  meaning  of  the  provisions  of  this 
chapter.     Quinn  v.  People.  71  N.  Y.,  561. 

n  here  a  building  is  severed  by  lease  into  distinct  habitations  each  becomes 
the  mansion  or  dwelling-house  of  the  lessee  thereof,  and  is  entitled  to  all  the 
privileges  of  an  indiviaual  dwellicg.  Mason  v.  People,  26  N.  Y.,  208.  An 
exception  to  this  rule  might  arise,  where  the  owner  of  the  house  himself  live* 
in  it,  and  the  other  inmates  are  lodgers  with  him,  and  not  proprietors  of  dis- 
ti-'ct  tenements  separately  hired  and  occupied  for  a  longer  or  shorter  time, 
with  access  either  separately  or  jointly  to  the  street.     Id. 

The  breaking  open  of  the  outer  hall  door  of  an  apartment  house  with  intent 
to  steal,  is  sufficient  to  sustain  a  charge  of  burglary  in  breaking  and  entering 
the  dwelling-house  of  the  onlv  occupant  of  an  apartment  therein.  People  «. 
Calvert,  51  St.   Hep  ,  187;  22 1^.  Y.  Supp.,  221. 

Neither  this  section  nor  the  case  of  Kodgers  r.  People,  is  opposed  to  thia 
view.     Id.    . 

§  504.  "  Building,"  defined. — The  term  "  building  "  as  used 
in  this  chapter  includes  a  railway  car,  vessel,  booth,  tent^ 
shop,  enclosed  ginseng  garden,  or  other  erection  or  inclosure. 

Words  "ginseng  garden"  added  by  chap.  332,  L.  1903.  Take  effect 
Sept.  1,  1903. 

The  case  of  People  v.  Richards,  7  St.  Rop.,  656;  44  Hun,  278;  6  N.  Y. 
Cr.,  355,  was  reversed  in  13  St.  Rep.,  515;   108  N.  Y.,  137. 

Booth. — The  term  "  booth  "  has  not  been  further  or  more  specifically 
described.  People  v.  Hagan,  37  St.  Rep.,  661 ;  14  N.  Y.  Supp.,  233.  Its 
meaning  must  be  found  in  the  ordinary  understanding  or  acceptance  of 
the  word.      Id. 
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Iielosnre.— A  place  ioclosed  by  a  fence  is  not  an  "  inclosure"  within  the 
meaaiDg  of  this  section.     People  v.  Haight.  26  St.  Hep.,  83;  54  Hun,  9. 

A  structure  above  ground,  arranged  and  intended  solely  as  a  place  for  the 
permaoent  interment  of  the  dead,  is  not  an  "  erection  or  inclosure  "  within  the 
prorisionof  this  section.  People  v.  Richards,  13  St.  Rep.,  515;  108  N.  Y., 
143. 

Ttie phrase  "erection  or  inclosure,"  in  this  section,  refers  to  structures  of 
the  character  used  by  man  for  the  purpose  of  sheltering  or  transporting  prop- 
erty, or  of  trade  or  commercial  purposes.    Id. 

RallwAj  ear.— It  was  deemed  necessary,  in  our  statute,  to  declare  that  the 
word  "  building  "  includes  a  railway  car«  vessel,  etc.  Rouse  v,  Catskill  &  N. 
Y.  8.  Co..  35  St.  Rep.,  493;  59  Hun,  82;.  18  N.  Y.  Supp..  128. 

§505.  Unlawfally  entering  building. — A  person  who,  un- 
der circumstances  or  in  a  manner  not  amounting  to  a  burglary, 
enters  a  building,  or  any  part  thereof,  with  intent  to  commit  a 
felony  or  a  larceny,  or  any  malicious  mischief,  is  guilty  of  a  mis- 
demeanor. 

This  offense  involves  an  intent  to  commit  a  felony,  or  a  larceny,  or  malicious 
mischief,  accompanying  the  entry.  People  v.  Medgan,  5  St  Rep.,  743;  104 N. 
Y.,531;5N.  Y.  Cr.,628.  An  allegation  of  intent,  in  the  indictment,  ''to 
commit  some  crime,"  is  insufficient.     Id. 

The  lesser  offense  of  a  misdemeanor,  under  this  section,  can  exist  only  where 
theeDtry  into  the  dwelling-house  was  "  under  circumstances,  or  in  a  manner 
not  amounting  to  a  burglary."    Id. 

§  S06.  Barglar  punisliable  separately  for  crime  in  build- 
ing.—A  person  who,  having  entered  a  building  under  such  cir- 
cunistances  as  to  constitute  burglary  in  any  degree,  commits  any 
crime  therein,  is  punishable  therefor,  as  well  as  for  the  burglary: 
and  may  be  prosecuted  for  each  crime,  separately,  or  in  the  same 
indictment 

The  case  of  People  «.  Richards.  7  St.  Rep..  656;  5  N.  Y.  Cr.,  870;  44  Hun, 
289,  was  reversed  in  13  St.  Rep.,  515;  108  N.  Y.,  137. 

Where,  in  an  indictment  for  burglary  with  intent  to  commit  a  larceny,  and 
for  the  commission  of  such  larceny,  the  latter  offense  is  insufficiently  charged, 
the  accused  may  still  be  convicted  of  the  burglary  alone,  if  the  evidence  is 
sufficient  to  establish  the  intent  charged.     People  v.  Marks,  4  Park.,  153. 

§50y.  Burglary,  how  punished. — Burglary  is  punishable 
by  imprisonment  in  a  state  prison,  as  follows  : 
1-  Burglary  in  the  first  degree,  for  not  less  than  ten  years. 
2.  Burglary  in  the  second  degree,  for  a  term  not  exceeding  ten 

Tenrs. 
3  Burglary  in  the  third  degree,  for  a  term  not  exceeding  five 

venrs 

Am'd  by  chap.  662  of  1892. 

.  This  amendment  omitted,  in  subds.  2  and  3,  the  statement  of  the  minimum 
l"nit  of  punishment.  _ 

See  People  v.  Harrington,  3  N.  Y.  Cr.,  141;  15  Abb.  N.  C,  163;  1  How.  N. 
8.,  87. 

§  508.  Misdemeanor  to  make  or  mend  burglars'  tools, 

6tc.— A  person  who  makes  or  mends,  or  causes  to  be  made  or 
Diended,  or  has  in  his  possession  in  the  day  or  night  time,  any 
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engine,  machine,  tool,  false  key,  pick -lock,  bit,  nippers,  or  imple- 
ments adapted,  designed  or  commonly  used  for  the  commission  of 
burglary,  larceny  or  other  crime,  under  circumstances  evincing  an 
intent  to  use  or  employ,  or  allow  the  same  to  be  used  or  employed, 
in  the  commission  of  a  crime,  or  knowing  that  the  same  are  in- 
tended to  be  so  used,  shall  be  guilty  of  a  misdemeanor,  and  if  he 
has  been  previously  convictM  of  any  crime  he  is  guilty  of  a 
felony. 

Am'd  by  chap.  869  of  1884. 

This  ameDdment  extended  the  scope  of  the  original  section. 

Possession. — If  the  implements  found  on  the  person  are  adapted  to  the  com- 
mission of  the  offense  of  burglary,  and  the  circumstances  justify  a  finding  of 
an  intent  to  use  them  to  commit  such  crime,  the  case  comes  within  the  pro- 
yisions  of  this  section,  even  though  the  tools  can  be  used  innocently  in  legiti- 
mate business.  People  v.  Morgan,  85  St.  Rep.,  644;  18  N.  T.  Supp.,  448.  It 
is  not  necessary  that  they  should  be  of  such  a  character  as  to  be  adapted  to 
burglary  only.     Id. 

Expert  eyidenee. — It  is  a  matter  of  common  practice,  it  teems,  to  show, 
by  one  familiar  with  the  facts,  what  is  an  instrument  adapted  or  conunonly 
used  for  the  commission  of  burglary,  etc.  People  v,  Emerson,  90  St.  Rep.» 
18;  6  N.  Y.  Cr.,  160;  5  N.  Y.  Supp..  874. 
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Fbrgery, 

fiBcnoir  609.  Forgery  in  first  degree  defined. 

510.  Id. :  false  certificate  to  certain  instrumentSi 
611.  Id.;  in  second  degree. 

512.  Qualification  of  last  section. 

513.  Other  cases  of  forgery  in  second  degree. 

514.  515.  Id. ;  of  forgery  in  third  degree. 
516.  Forging  passage  tickets. 

517.' Forging  U.  8.  stamps. 
618.  Officer  of  corporation  selling,  etc.,  sharea. 
519.  Falsely  indicating  person  as  corporate  officer, 
620.  Terms  '*  forge"  and  ••  forging"  defined. 

521.  Uttering,  etc..  forced  instruments,  etc.,  is  forgery, 

522.  Uttering  writing  signed  with  wrongdoer's  name. 
623.  Forgery  in  the  first  degree,  how  punished. 

524.  Id.;  in  second  degree. 

525.  Id. :  in  third  de^ee. 

526.  Having  possession  of  counterfeit  coin« 

527.  Advertising  counterfeit  money. 

§  909.  Forgery  in  first  degree  defined. — Aprson  is  guilty 
of  forgery  in  the  first  degree  who  with  intent  to  defraud,  forges, 

1.  A  will  or  codicil  of  real  or  personal  property,  or  the  attesta- 
tion thereof,  or  a  deed  or  other  instrument,  being  or  purporting  to 
be  the  act  of  another,  by  which  any  right  or  interest  in  property 
is  or  purports  to  be  transferred,  conveyed,  or  in  any  way  charged 
or  affected;  or 

2.  A  certificate  of  the  acknowledgment  or  proof  of  a  will,  codi- 
cil, deed,  or  other  instrument,  which  by  law  may  be  recorded  or 
given  in  evidence  when  duly  proved  or  acknowledged,  made  or 
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parporting  to  have  been  made  by  a  court  or  officer  duly  author- 
izeu  to  make  such  a  certificate ;  or 

S.  A  certificate,  bond,  paper,  writing,  or  other  public  security, 
isBued  or  purporting  to  have  been  issued  by  or  under  the  author- 
ity of  this  state,  or  of  the  United  States,  or  of  any  other  state  or 
territory  of  the  Unite(i  Suites,  or  of  any  foreign  government^ 
country  or  state,  or  by  any  officer  thereof  in  his  official  capacity, 
by  which  the  payment  of  money  is  promised  absolutely,  or  upon 
any  contingency,  or  the  receipt  of  any  money  or  property  is  ac- 
knowledged, or  being  or  purporting  to  be  evidence  of  any  debtor 
liability,  either  absolute  or  contingent,  issued  or  purporting  t<>- 
have  been  issued  by  lawful  authority  ;  or 

4  An  indorsement  or  other  instrument,  transferring  or  pur- 
porting to  transfer  the  right  or  interest  of  any  holder  of  such* 
a  certificate,  obligation,  public  security,  evidence  of  debt  or  lia- 
bility, or  of  any  person  entitled  to  such  right  or  interest;  or 

6.  A  certificate  of  stock,  bond  or  other  writing,  bank  note,  bill 
of  exchange,  draft,  check,  certificate  of  deposit,  or  other  obliga- 
tion or  evidence  of  debt,  issued  or  purporting  to  be  issued  by  any 
bank,  banking  association  or  body  corporate  existing  under  the. 
laws  of  this  state,  or  of  the  United  States,  or  of  any  other  state,, 
government  or  country,  declaring  or  purporting  to  declare  any 
right,  title  or  interest  of  any  pei^son  in  any  portion  of  the  capital 
stock,  or  property  of  such  a  body  corporate,  or  promising  or  ])ur- 
porting  to  promise  or  agree  to  the  payment  of  money,  or  the  per- 
formance of  any  act,  duty,  or  obligation  ;  or 

6.  An  indorsement  or  other  writing,  transferring  or  purporting 
to  transfer  the  right  or  interest  of  any  holder  of  such  a  certificate, 
bond,  or  writing  obligatory,  or  of  any  person  entitled  to  such  right 
or  interest. 

See  subd.  5  of  section  718,  post. 

A^Bt— Where  one  executen  and  issues  an  iostrument  purporting  on  its  face 
to  be  executed  by  him  as  the  agent  of  a  principal  therein  namc^,  he  is  not 
guilty  of  forgery,  either  at  common  law  or  under  the  statutes  of  this  state,  even 
though  he  has  in  fact  no  authority  from  such  principal  to  execute  the  same. 
Mann  t.  People.  15  Hun,  155;  aflf'd,  75  N.  Y..  484. 

1^  fact  that  such  principal  is  a  corporation  incapable  of  acting  except 
throath  its  officers,  by  one  of  whom  the  instrument  is  executed,  does  not  alter 
the  rule.    Id. 

4FFHeatioB  for  insiiranee. — To  constitute  the  crime  of  forging  an  appli- 
^JJJon  for  life  insurance,  an  intent  to  deceive  and  to  impose  the  subscription  of 
ue  applicant  as  that  of  the  persons  whose  lives  were  proposed  for  insurance^ 
oust  be  apparent.     Fulton  v.  Metropolitan  Life  Ins.  Co.,  47  St.  Rep.,  113. 

Certiieate  of  ackHOwledflrmeiit.— An  indictment  will  not  lie  for  forging 
^certificate  of  an  acknowledgment  of  a  deed,  when  the  certificate  does  not 
"^  that  the  grantor  acknowledged  the  execution  of  the  conveyance,  as  the 
JjfWe  requires  the  certificate  to  state  that  fact.     People  r.  Harrison,  8  Barb.. 

j^wl.— Correcting  errors  in  deed  is  not  forgery.    Bough  v.  People,  1  W. 


%182. 


^    ^titioas  Dames.    People  v.  Jones,  27  W.  Dig.,  222;  Brown  v.  People,  8 
Hun,  6tt8. 
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Inteat. — There  i«  no  forgery  in  the  c&se  of  a  total  absence  of  fraudokst 
iLt^iit.     Ben.lii  r.  (urr.  3  J^t    ftej.  .  -*«>4. 

Infalid  instroment— Au  iiMruiuent.  invalid  on  !u  face,  cannot  be  ibe 
i?ul>jrct  wf  furu'iry.  Fj4.lD»:r  r.  Ptopltr.  :«  Hun.  240;  2  N.  V.  Cr..  55l?.  K«|. 
iiiL'  auy  insiriiiii«-nt  or  writing  which,  as  api^trar^  on  \t^  face,  would  have  beet 
v«;l«l.  if  irerniirit'  i^  not  un  iu(ii(-tal>U-  «»tTen!se.  W.  Pe*'ple  r,  Jjhall,  9  O-w, 
7>;  I\-  jiK'  /■.  Kiirh.  1  Wf.iiil..  5«5«»:  Cunuiu-ham  r  People.  4  Hun.  455;  Fh>. 
pi*-  r,  Harrison.  **  Rirb..  r»»J«»;   P»i.pl»-  r.  Sirtinis.  21  Wt-ml..  4<»9. 

The  rharire  of  forgery  cannot  Ur  pretlicutt-U  t^n  an  instrument  which  vodi 
!>•  vo:(i  if  L^imine.  "Pe  »pli'  r.  Pt-wey.  35  Hun.  310:  Pei»ple  r.  GuUuwaT.li 
W*-n»l..  542;  People  r.  Harri'^^u.  >  IJarb..  56U;  Cunningham  r  People, 4 
Hun.  455. 

Le^al  capacity. — Name  forireil  neeil  nut  represent  person  of  legal  capic^. 
People  r.  Krummer.   1  >he]«i..  54y. 

Own  name. — A  man  mrty  U- guilty  of  forgerj*  by  signing  his  own  proper 
came.     Pt-ople  r.  P»;uo.  ck.  6  Cnw..  7*2. 

Proof. — Up*jn  a  trial  of  an  in«lic!nient  for  forgery,  it  is  ctinmetenlfor  Ik 
y>pi??ei-ution  to  jmjve  the  utt»-rinL'  by  defemiant  of  other  forged  checki>  upoB 
<ith*-r  occasions,  not  for  the  jmriMVic  of  showing  other  crimes  than  thut(-hai|td 
ill  tilt' iiidir-tmeiit.  ti'.it  for  the  piiri.Hjs4'  i>f  showing  his  fuiltv  knowlt^lgvud 
intent  in  u'terintr  tlie  rh«.-<-k  in  que>tion.  Pei»pie  r.  Everhanlt.  5  St?Rep,, 
703:  2  Silv.  (Ct.  App.».  51'^;  104  N.Y..5yi;  6  N.V.  Cr.,  2;K;  Maver  r  Peopk 
^0  X.  Y..  364:  People  r  Shulman.  id.,  373.  People  r.  De  Krovff',  17  St.  Rep., 
20>^:  49  Hun.  71. 

State  certificate. — The  utttring  of  a  forged  certificate  of  indebtedness 
purjK.rtini:  to  t»e  is.»«ued  bv  a  «tate.  was  heM  to  l»e  included  in  subd.  1.  section 
33  of  3  U.S.  j6thiMii.  044.  People  r.  Brie.  43  Hun,  317;  affd.  1(»5  N.  Y., 
618.  without  written  opinion. 

Statntory  instrument.— Whore  a  statute  authorizes  an  instrument  iwl 
known  to  tin-  ctMiimon  law.  and  so  pn*^erilk'S  its*  form  as  tf>  render  any  other 
form  null.  fofL'ery  cannot  l)e  committed  by  making  a  false  statutory  one.  in  i 
form  not  ]»rovided  by  statute,  even  though  it  is  S4j  like  the  form  prescribed  as 
to  l>e  likel}'  to  deceive  most  persons      Cunningham  r.  People,  4  Hun,  455. 

>i  310.  Forgery.  False  certificate  to  certain  instruments. 

— An  oflicer  autli<>rize<l  to  take  tlie  proof  (»r  ackiiowlecl«rinent  of 
an  iiistriinierit  whicli  bv  law  niav  be  rccordeJ,  who  willfuUv  cert- 
ilics  lal.s»'lv,  that  the  fxecuti«Mi  of  sucli  an  instrument  wasac- 
kiio\v]«Mlfre,]  l,v  anv  iniriv  iliLToto,  or  that  the  execution  of  an? 
i^nrii   instrument   was  j>rovea,  is   guilty   of  forgery    in   the  first 

^  51 1.  Forgery  in  second  degree.— A  person  is  guilty  of 

foreerv  in  the  second  dt^gree  who,  with  intent  t<.>  defraud, 

1.  Forges  the  great  or  privy  seal  of  this  state,  the  seal  of  any 
court  of  rec<>rd,  or  of  any  piiblie  olliee  or  olHcer  authorized  by 
law,  or  of  anv  bodv  c<>ri>(»rate  created  bv  or  existing  under  the 
law.s  of  this  state,  or  «»f  ttie  United  States,  or  of  any  other  state  or 
any  territory  of  the  United  States,  or  of  nny  other  state,  govern- 
nh'iit  or  eountry,  or  any  iinpr(»ssion  of  such  a  seal  or  any  gold  or 
silver  coin,  whether  of  the  United  Stntes,  or  of  any  foreign  state, 
g<»v<.*rninent  or  country  ;  or 

2.  Korjifs  a  r^^'ord  of  a  will,  eouvevnnee,  or  instrument  of  any 
kind,  tlie  record  of  which  is  by  the  law  of  this  slate  made  evi- 
dence, or  <'>f  iinv  iudfinietit.  ord'T.  or  decree  of  anv  court  or  officer, 
or  a  c«.M"tiiied  or  authenticated  copy  thereof;  or 
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A  judgment  roll,  judgment,  order  or  decree  of  any  court  or 
officer,  or  an  enrollment  thereof,  or  a  certified  or  authenticated 
<X)pj  thereof,  or  any  document  or  writing  purporting  to  be  such 
judgment,  order,  decree,  enrollment,  or  copy  ;  or 

An  entry  made  in  any  book  of  record  or  accounts,  kept  by  or 
in  the  office  of  any  officer  of  this  state,  or  of  any  village,  city, 
town,  or  county  of  this  state,  by  which  any  demand,  claim,  obli- 
gation or  interest,  m  favor  of  or  against  the  people  of  the  state,  or 
any  city,  village,  town  or  county,  or  any  officer  thereof,  is  or  pur- 
ports to  be  created,  increased,  diminished,  discharged,  or  in  any 
manner  affected  ;  or  an  entry  made  in  any  book  of  records  or  ac- 
counts kept  by  a  corporation  doing  business  within  the  state,  or 
in  any  account  kept  by  such  a  coi'poration,  whereby  any  pecu- 
niary obligation,  claim,  or  credit  is  or  purports  to  be  created,  in- 
creased, diminished,  discharged,  or  in  any  manner  affected;  or 

An  instrument,  document  or  writing,  being  or  purporting  to  be, 
a  process  or  mandate  issued  by  a  competent  court,  magistrate,  or 
officer  of  the  state,  or  the  return  of  an  officer,  court  or  tribunal,  to 
such  a  process  or  mandate  ;  or  a  bond,  recognizance,  undertaking, 
pleading,  or  proceeding,  filed  or  entered  in  any  court  of  the  state, 
or  a  certificate,  order  or  allowance  by  a  competent  court  or  officer, 
or  a  license  or  authority  granted  pursuant  to  any  statute  of  the 
stale,  or  a  certificate,  document,  instrument,  or  writing,  made  evi- 
<lence  by  any  law  or  statute  ;  or 

An  instrument  or  writing,  being  or  purporting  to  be  the  act  of 
another,  by  which  a  pecuniary  demand  or  obligation  is  or  pur- 
ports to  be  or  to  have  been  created,  increased,  discharged  or  di- 
minished, or  in  any  manner  affected,  or  by  which  any  rights  or 
property  whatever  are  or  purport  to  be  or  to  have  been  created, 
transferi-ed,conveyed,  discharged,  increased  or  diminished,  or  in 
^"V  manned  affected,  the  punishment  for  forging,  altering  or 
counterfeiting  which  is  not  hereinbefore  prescribed,  by  which  the 
false  making,  foi^ng,  altering,  or  counterfeiting,  any  person  may 
te  bound,  affected  or  in  any  way  injured  in  his  person  or  prop- 
erty; or 

3.  Makes  or  ^engraves  a  plate  in  the  form  or  similtude  of  a 
promissory  note,  bill  of  exchange,  bank  note,  draft,  cheque,  certi- 
ficate of  deposit,  or  other  evidence  of  debt,  issued  by  a  banker,  or 
pyany  banking  corpoi*ation  or  association,  incorporated  or  carry- 
"^g  on  business  under  the  laws  of  the  state,  or  of  tlie  United 
Slates,  or  of  any  other  state  or  territory  of  the  United  States,  or 
of  any  foreign  government,  or  country,  without  the  authority  of 
«ach  banker,  or  banking  corporation  or  nssociation  ;  or 

'''thout  like  authority,  has  in  his  possession  or  custody  such 
a  plate,  with  intent  to  use,  or  permit  the  same  to  be  used,  for  the 
purpose  of  taking  therefrom  any  impression  to  be  uttered  ;  or 

15 
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Without  like  authority,  has  in  his  possession  or  custody  stuy 
impression  taken  from  such  a  plate,  with  intent  to  have  the  sam^ 
filled  up  and  completed  for  the  purpose  of  being  uttered;  or 

Makes  or  engraves,  or  causes  to  be  made  or  engraved,  upon  an/ 

})late,  any  figures  or  words,  with  intent  that  the  same  may  be  usea 
or  the  purpose  of  falsely  altering  any  evidence  of  debt  hereinbe- 
fore mentioned. 

See  notes  under  section  509,  ante. 

The  case  of  People  v.  Fitzgerald,  6  St.  Rep.,  599;  48  Hun,  35,  was  reyenei 
in  6  St.  Rep.,  828;  105  N.  Y.,  146;  5  N.  Y.  Cr.,  386. 

Before  Code. — Where  the  offense  was  committed  before  the  Penal  Code 
went  into  effect,  it  was  not  necessary  to  aUege,  in  the  indictment,  an  iatent 
to  defraud  any  individual  or  corporation.  People  t>.  IVArgencour,  95  N. 
Y.,  624;  2  N.  Y.  Or.,  267;  19  W.  Dig.,  189;  aff'p,  32  Hun,  179 

Authority. — Where  a  person  fills  up  a  blana  draft  or  order  for  the  pay- 
ment of  money  in  his  own  name  and  for  his  own  purpose,  under  an  au- 
thority to  do  so  at  any  time  he  may  see  fit,  a  charge  of  forgery  cannot  b& 
founded  upon  the  use  which  he  may  make  of  that  authority.  People  r. 
Reinitz,  7  N.  Y.  Cr. ,  73.  This  is  so,  even  though  he  fills  it  up  with  fraudu- 
lent intent  and  absconds  from  the  country.     Id. 

Where  the  accused  had  fair  grounds  for  believing  that  he  had  authority 
to  affix  the  name  of  another  person  to  a  written  instrument,  he  is  not  guilty 
of  forgery,  even  though  he  had  no  such  authority.  Parmelee  v.  People,* 
Ilun,  623. 

Where  an  insurance  agent,  who  is  entrusted  with  policies  signed  in  blank,, 
fills  out  and  issues  a  policy,  after  the  person  named  therein  is  dead,  witb 
intent  to  defraud,  he  is  guilty  of  forgeiy.    People  v.  Graham,  6  Park.,  185. 

Intent. — An  intent  to  defraud  may,  under  subd.  6  of  section  718,  pott, 
be  averred  in  general  terms  without  alleging  an  intent  to  defraud  any  par- 
ticular person.  People  v,  D'Argencour,  32  Hun,  179;  aff'd,  95  N.  Y.,  624;  2 
N.  Y.  Cr.,  267. 

The  acts  constitute  an  offense  only  when  the^  have  been  committed  with  the 
intent  to  defraud.    Id.    The  averment  of  such  mtent  seems  to  be  essentiid.    Id. 

luTalld  instrument. — An  instrument  which,  if  genuine,  would  not  be 
operative,  is  not  subject  of  forgery.    People  u.  Savage,  5  N.  Y.  Cr.,  541. 

A  promissory  note,  which  on  its  face  bec^^  interest  at  seven  per  cent,  is  not 
necessarily  usurious,  and  may,  therefore,  form  the  basis  of  a  charge  for  for- 
gerv.    People  v.  Wheeler,  14  St.  Rep.,  422;  47  Hun,  485. 

Knoif  leage. — The  defendant's  knowledge  of  the  forced  character  of  the 
instrument  may  be  inferred  from  what  transpired  at  the  time  of  passing  it  and 
his  subsequent  conduct,  and  also  from  the  fact  that  near  the  same  time  he 
passed  another  check  under  similar  circumstances,  which  was  probably  forged. 
People  V.  Elmore,  2  N.  Y.  Cr.,  264. 

Separate  offense. — The  forging  and  the  uttering  of  a  Gorged  promissory 
note,  or  of  an  indorsement  thereon,  are  distinct  and  separate  offenses.  People 
t?.  Tower,  48  St.  Rep.,  438;  135  N.  Y.,  458;  aff'g  17  N.  Y.  Supp.,  896.  Each 
under  our  statute  constitutes  the  crime  of  forgery  in  the  second  d^ree  and 
subjects  the  offender  to  the  same  imprisonment,     td 

IJnaddressed  order. — The  making  of  a  counterfeit  order  for  the  delivery 
of  property  in  the  name  of  a  third  person,  though  the  paper  is  not  addressed 
to  any  one,  is  forgery.     Noakes  v.  People,  25  N.  Y..  380. 

Tariance. — Variance  between  the  description  of  the  iostrument  in  the  in- 
dictment for  forgery  of  a  mortgage,  and  the  one  produced  at  the  trial.  People 
c.  Dewey,  35  Hun,  808. 

§  513.  Qualification  of  last  seetion.— A  plate,  specified  in 
the  last  section,  is  in  the  form  and  similitude  of  the  genuine  in- 
strument imitated,  if  the  finished  parts  of  the  engraving  there- 
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upon  resemble  and  conform  to  similar  parts  of  the  genuine  in- 

stramenl 

WhitsaMeient. — ^The  making  and  engraving  of  an  unfinished  plate  were 
keld  to  be  saffldent  to  conAtitute  the  o£Fense.  People  v.  D'Argencour,.  95  N. 
Y..  939;  8  N,  Y.  Cr.,  2«7;  19  W.  Dig.,  189. 
Ib  I\»p]e  f.  Oamer,  4  Park.,  842;  1  Sheld.,  588,  it  was  held  to  be  no  defense 
that  tlie  letteringfind  yiffnettes  of  such  plate  were  different  from  those  of  the 
•  geoQioe  plate.  Exact  sunilitude  is  not  required,  even  in  the  operative  words- 
of  the  inkrument.  It  is  enough  that  there  is  a  sufficient  resemblance,  in  con- 
Mcdoo  with  tlie  othcar  evidence,  to  satisfy  the  jury  that  the  plate  was  in, 
tended  to  be  uskl  in  striking  off  false,  to  be  imposed  upon  the  public  as  true 
bilk  Id. 

§S1S.  other  eases  of  forgery  in  second  degree.— An  in- 

itrument  partly  written  and  partly  printed,  or  wholly  printed  with 
t  written  signature  thereto,  and  any  signature  or  writing  purport- 
ing to  be  a  signature  of,  or  intended  to  bind  an  individual,  a 
partoerehip,  a  corporation  or  association  or  an  officer  thereof,  is  a 
written  instrument  or  a  writing,  within  the  provisions  of  this 
chapter. 

Bank  notes,  wholly  printed  or  en^ved,  are  the  subjects  of  forgery.  People 
«.  Rhoner,  4  Park.,  116.  Counterfeits  of  them,  wholly  printed  or  engraved, 
made  with  intent  to  defraud,  were  held,  in  the  above  cited  case,  to  be  forgeries 
within  KCtion  88  of  2  R.  S.,  678. 

§  814.  Other  eases  of  forgery  in  third  degree. — A  person 
who  either, 

1.  Being  an  officer  or  in  the  employment  of  a  corporation,  asso- 
ciation, partnership  or  individuals  falsifies,  or  unlawfully  and  cor- 
ruptly alters,  erases,  obliterates  or  destroys  any  accounts,  books 
of  aocoonts,  records,  or  other  writing,  belonging  to  or  appertain- 
ing to  the  business  of  the  corporation,  association  or  partnership 
or  individuals;  or, 

i  Who,  with  intent  to  injure  or  defraud,  shall  falsely  make, 
alter,  forge  or  counterfeit,  or  shall  cause,  aid,  abet,  assist  or  otiier- 
wi«e  connive  at,  or  be  a  party  to  the  making,  altering,  forging  or 
counterfeiting  of  any  letter,  telegram  or  other  written  communi- 
cation, paper,  or  instrument,  by  which  making,  altering,  forging 
or  counterfeiting,  any  other  person  shall  be  m  any  manner  injured 
ia  his  good  name,  standing,  position  or  general  reputation  ;  or, 

8.  Who  shall  alter,*  or  who  shall  cause,  aid,  abet,  or  otherwise 
connive  at,  or  be  a  party  to  the  uttering  of  any  letter,  telegram, 
report  or  other  written  communication,  paper  or  instrument  pur- 
poiting  to  have  been  written  or  signed  by  another  person,  or  any 
pper  purporting  to  be  a  copy  of  any  such  paper  or  writing  where 
no  original  existed,  which  said  letter,  telegram,  report  or  other 
written  eommnnicaiion,  paper  or  instrument,  or  paper  purporting 
to  be  a  copy  thereof,  as  aforesaid,  the  person  uttering  the  same 
flballknow  to  be  false,  foiled  or  counterfeited,  and  by  the  utter- 

*  So  in  Session  Laws. 
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ing  of  which  the  sentiments,  opinions,  conduct,  character,  pi 
pects,  interests  or  rights  of  such  other  person  shall  be  misrep 
sented  or  otherwise  injuriously  affected;  or, 

4.  With  intent  to  defraud,  shall  forge,  counterfeit  or  fals 
alter  and  wrongfully  utter  any  ticket,  contract  or  other  paper, 
writing  entitling,  or  purporting  to  entitle,  the  person  whose  na 
appears  therein,  or  the  holder  or  bearer  thereof,  to  entrance  up 
the  grounds  or  premises  of  any  membership  corporation,  or  bei 
thereupon,  to  remain  upon  such  grounds  or  premises ;  or  with  li 
intent,  shall  use  any  such  ticket,  contract  or  other  paper  or  wr 
ing,  to  effect  an  entrance  or  as  evidence  of  his  right  to  remain  up* 
such  grounds  or  premises;  or,  with  like  intent,  shall  sell,  exchan. 
or  deliver,  or  keep  or  offer  for  sale,  exchange  or  delivery,  or  i 
ceive  upon  any  purchase,  exchange  or  delivery,  any  such  tick 
contract  or  other  paper  or  writing,  knowing  the  same  to  have  be 
forged,  counterfeited  or  falsely  altered ; 

Is  guilty  of  forgery  in  the  third  degree. 

Am'd  by  chap.  878  of  1884. 

This  amendment  added  to  the  original  sections  subds.  2  and  8. 

Am'd  by  chap.  692  of  1892. 

This  amendment  purports  to  substitute,  at  the  beginning  of  subd.  8, 
word  **  alter"  for  the  word  "utter,"  "which  is  undoubtedly  a  typographi 
error,  and  added  subd.  4  of  the  present  section. 

See  notes  under  next  section. 

§  313.  Other  cases  of  forgery  in  third  degree.  —  A  f 

son  who,  with  intent  to  defraud  or  to  conceal  any  larceny  or  n 
appropriation  by  any  person  of  any  money  or  property,  either 

1.  Alters,  erases,  obliterates,  or  destroys  an  account,  book 
accounts,  record,  or  writing,  belonging  to,  or  appertaining  to 
business  of,  a  corporation,  association,  public  office  or  officer,  pi 
nership,  or  individual ;  or 

2.  Makes  a  false  entry  in  any  such  account  or  book  of  accounts 

3.  Willfully  omits  to  make  true  entry  of  every  material  par 
ular  in  any  such  account  or  book  of  accounts,  made,  writtet 
kept  by  him  or  under  his  direction  ; 

Is  guilty  of  forgery  in  the  third  degree. 

Object.— Under  §  34  of  2  R.  8.,  678,  it  was  held  that  the  object  of 
provision  of  the  statute  was  to  protect  against  any  false  entries  in  the  b< 
of  account  of  public  officers,  whether  the  entries  were  or  were  not  sucl 
between  individuals,  would  be  evidence  against  the  person  charged  then 
also  that  the  statute  did  not  imply  that  the  false  entry  must  purport  t< 
that  of  some  other  person.    Phelps* r.  People,  6  Hun,  428;  afF'd,  72  N.Y., 

Intent. — The  statute  requir(?s  that  the  false  entry  be  made  with  in 
to  defraud,  but  it  is  not  necessary  that  the  intent  be  to  obtain  mone^ 
cause  the  loss  of  money,  directly  by  means  of  the  false  entry.  Phelps  r.  Pec 
7iN.  Y..371. 

The  words  *'  with  intent  to  defraud  "  are  used  as  sj^nonymous  with 
words,  "with  fraudulent  intent,"  or  "for  a  fraudulent  purpose,"  to  di 
guish  the  case  from  one  of  an  erroneous  entry,  made  through  mistak 
under  a  misapprehension  of  a  right,  or  such  t:ctitious  entries  as  are  sc 
times  made  for  book-keeping  purposes,  or  otherwise  innocently.     Id. 
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§51«.  Forging  passage  tickets.— A  person  who,  with  in- 
tent to  defraud,  forges,  counterfeits,  or  falsely  niters  any  ticket, 
cheque  or  other  paper  or  writing,  entitling  or  purporting  to  en- 
title the  holder  or  proprietor  thereof  to  a  passage  upon  any  rail- 
way or  in  any  vessel  or  other  public  conveyance;  and  a  person 
who,  with  like  intent,  sells,  exchanges  or  delivers,  or  keeps  or 
offers  for  sale,  exchange  or  delivery,  or  receives  upon  any  pur- 
chase, exchange  or  delivery,  any  such  ticket,  knowing  the  same 
to  have  been  forged,  counterfeited  or  falsely  altered,  is  guilty  of 
foigery  in  the  third  degree. 

S  517.  Forcing  United  Statei  or  itate  itamps. — ^A  person  who 
forges,  counterfeits  or  alters  any  postage  or  revenue  stamp  of  the  United 
States,  or  any  tax  or  revenue  stamp  of  the  state  of  New  York,  or  who  sells, 
or  offers,  or  keeps  for  sale,  as  genuine  or  as  forged,  any  such  stamp,  know- 
ing it  to  be  forged,  counterfeited  or  falsely  altered,  is  guilty  of  forgery  in 
the  third  degree. 

Am'd  by  oh.  242,  Laws  1905.    Took  effect  April  19,  1905. 

§918.  Officer  of  eorporation  selling^  etc.,  shares. — An 

officer,  agent  or  other  person  employed  by  any  company  or  cor- 
poration existing  nnder  the  laws  of  this  state,  or  of  any  other 
atate  or  territory  of  the  United  States,  or  of  any  foreign  govern- 
ment, who  willfully  and  with  a  design  to  defniud,  sells,  pledges 
or  issues,  or  causes  to  be  sold,  pledged  or  issued,  or  signs  or  pro- 
cures to  be  signed  with  intent  to  sell,  pledge  or  issue,  or  to  be 
sold,  pledged  or  issued,  a  false,  forged  or  fraudulent  paper,  writ- 
ing or  instrument,  being  or  purporting  to  be  a  scrip,  certificate  or 
other  evidence  of  the  ownership  or  transfer  of  any  share  or 
shares  of  the  capital  stock  of  such  company  or  corporation,  or  a 
bond  or  other  evidence  of  debt  of  such  company  or  corporation, 
or  a  certificate  or  other  evidence  of  the  ownersliip  or  of  tlie  trans- 
feror any  such  bond  or  other  evidence  of  debt,  is  guilty  of  for- 
gery in  the  third  degree,  and  upon  conviction,  in  addition  to  the 
punishment  prescribed  in  this  title  for  that  offense,  may  also  be 
sentenced  to  pay  a  fine  not  exceeding  three  thousand  dollars. 

§319.  Falsely  indicating  person  as  corporate  officer. — 

The  false  making  or  forging  of  an  instrument  or  writing,  purport- 
ing to  have  been  issued  by  or  in  behalf  of  a  corporation  or  asso- 
ciation, state  or  government,  and  bearing  the  pretended  si^j^nature 
of  any  person,  therein  falsely  indicated  as  an  agent  or  officer  of 
such  corporation,  is  forgery  in  the  some  degree,  as  if  that  person 
were  in  truth  such  officer  or  agent  of  the  corporation  or  associa- 
tion, state  or  government 

§  590.  Terms  "  forge  "  and  *^  forging  *'  defined.  —  Tho 

expressions  "forge,"  "forged"  and  ** forging/'   as    used   in  this 
chapter,  include  false  making,  counterfeiting  and  the  alteration, 


230  Pexal  Code 

<rra.-<ure.  or  ob!iteRitio:i  of  a  genuine  instroment,  in  whole  or  is 
].>art.  trie  false  makin?or  counteifeitiiigof  the  signature,  of  aputy 
<*r  '.vitfjess.  and  ilic  piacing  or  cunneciing  logettier  with  intent  to 
defrai'l  •litTen.'iit  paru  of  several  genuine  instruments. 

S*^  Flannaeao  r.   Nat    Uoion  Bank  of  Dorer,  8  St   Rep..  826;  S  N.T. 

^  •131.  Uttering,  etc.,  forged  Instrmoients,  etc-,  is  forg^ 
ery. — A  i>erson  who.  kn^iwing  the  same  lobe  forced  or  altered, 

and  '.viiii  intent  to  defraud,  utters,  offers,  disposes  of  or  putsoSu 
tiu*'.  <>r  nrus  in  hi.s  poswSrssion.  with  intent  so  to  utter,  offer, dis- 
I»'»«i''  of.  or  put  off.  either. 

1.  A  forged  seal  or  plate,  or  any  impression  of  either;  or 

2.  A  forged  coin  :  ov 
Z.  A  fonred  will.  di*e«i.  ecrtilicate.  indoisemcnt.  record,  instiu- 

rfi'Mit  or  writing,  or  other  thing,  the  false  making,  foiling  or  alter- 
in;/  of  which  is  punishable  as  forgery; 

Ls  guilty  of  forger}'  in  the  same  degree  as  if  he  had  forged  the 

Separate  offense.— The  crire,  defined  in  this  sectiuo^  is  distinct  and  seps- 
TiiU-  from  the  offense  prescribe.)  by  section  511,  ante,  though  both  OMistitute 
forjiiTv  ii  the  second  degree.     People  r.  Tower,  42  St.  Rep.,  185;  17  N.  Y. 

t  ttering.— Tlie  uttering  of  a  forged  promisson'  note,  or  of  an  indonemeot 
thf-n-on.  is  a  distinct  and  sei^arate  offense  from  the  forging  of  such  innni- 
rncrit.  thiiiigh  Ixith  con>tituTe  the  crime  of  forgeiy  in  the  second  degree.  Pto- 
plr;  r.  Tower.  4H  St.  Rep..  43S:  13o  N.  Y..  458. 

I^iittiitg  aforge<l  deed  on  record,  or  averring  it  in  pleading,  as  a  geniune 
di*c'i.  is  littering  and  publishing  it  within  the  meaning  of  Uie  statute,  i^iige 
T.  IVopli.-,  3  Abb.  Ap..  IXc.  439;  6  Park..  C88. 

Intent  to  return. — The  rust«>dy  of  fi^rged  coupon  and  bond,  not  fnlljexe- 
cutr-fl.  wiMi  intent  to  return  them  to  the  person  from  whom  ihey  were  r^ 
ceivfd.  f ven  with  knowledge  tliHt  they  were  forged,  does  not  constitate  the 
crime  of  forgery  in  the  first  degree.  People  t,  Martin,  86  Hun,  482;  8  K.  Y. 
rr.,  122. 

^  339.  Uttering  writing  signed  with  wrong  doer's  name. 

— NViiciicver  the  false  making  or  uttering  of  any  instrument  or 
writiiig  is  forgery  in  any  degree,  a  i)erson  is  guilty  of  foi^ry  ia 
the  .«ame  degree,  who,  with  intent  to  defraud,  offers,  disposes  of, 
or  i)ut<5  off  such  an  instrument  or  writing  subscribed  or  indorsed 
in  his  own  name,  or  that  of  any  other  person,  whether  such  signa- 
ture be  genuine  or  fictitious,  under  the  pretense  that  snob  sab* 
prrription  or  indorsement  is  the  act  of  another  person  of  tbe  same 
name,  or  of  a  person  not  in  existence. 

^  533.  Forgery  in  first  degree,  how  punished. — Foi^^eiy 

in  th<*  first  degree  is  punishable  by  imp**isonment  for  a  term  not 
excc*i.*<liiig  twenty  years. 

AinM  by  chnp.  662  of  1893. 

ThiH  Hmcndinent  fixed  the  maximum  limit,  and  omitted  the  statement  of  the 

minimum  limit,  of  pimisbment. 
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The  puoishmeDt  of  forgery  in  the  first  degree  was  the  ume  under  the  Re- 
vised i<latutes  as  it  was  uuder  the  Code  prior  to  the  amendment  of  1693  to  this 
wclioQ.  People  c.  Ravmocd.  82  Hun,  124;  2  N.  Y.  Cr..  298;  19  W.  Dig.. 
IJi;  ilTd,  9(5  N.  Y.,  38.  The  penalty  formerly  prescribed  was  Imprisonment 
/oruolleas  than  ten  years,  and,  therefore,  might  be  for  life.    90  N.  Y.,  40. 


534.  Forgery  in  second  degree,  how  punished.— For- 
gery in  the  second  degree  is  punishable  by  imprisonment  for  a 
lerm  not  exceeding  ten  years. 

Am'd  by  chap.  662  of  181)2. 

This  amendment  omitted  the  statement  of  the  minimum  limit  of  punish- 
neol 

^S9S.  Forgery  in  the  third  degree,  how  punished. — 

Foi-gery  in  the  third  degree  is  punishable  by  imprisonment  for 

not  more  than  live  yeai*s. 

See  People  v.  Raymond,  82  Hun,  124;  2  N.  Y.  Cr.,  295;  19  W.  Dig.,  187; 
«ird,96N.  Y..  38. 

§  3S0.  Having  possession  of  counteriteit  coin. — A  person 
vrho  has  in  his  possession  a  counterfeit  of  any  gold  or  silver  coin, 
whether  of  the  United  States  or  of  any  forcign  country  or  govern- 
ment, knowing  the  same  to  be  counterfeited,  with  intent  to  sell, 
Qtter,  use,  circulate  or  export  the  same,  as  true  or  as  false,  or  to 
cause  the  same  to  be  so  uttered  or  passed,  is  punishable  by  im- 
prisonment not  more  than  five  years,  or  by  a  tine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment 

Where  party  is  engaged  in  coining  counterfeit  money  at  the  time  of  his  ar- 
iw.    Weaver'8  case,  2  C.  H.  Rec,,  57. 

PosaessiOB. — PoaBession  of  a  counterfeit,  with  intent  ti  sell  it,  is  an  offense 
^Dstthe  statute.  Moses'  Case,  2  C.  II.  Rec,  84;  Murphy's  Case,  4  id..  42; 
I^oreetfs  Case,  5  id.,  77. 

Possession  of  a  die.  Murphy's  Case,  4  C.  II.  Rec.,  42;  Dorsctt's  Case,  5 
Ki..77. 

What  safficieBt. — That  the  counterfeit  coin  is  so  far  finished  as  to  be  cal- 
<^laled  to  deceive,  is  sufficient  to  convict.     Quinu's  Case,  6  C.  H.  Rec,  93. 

§5!IT.  Adyertisingy  etc.,  counterfeit  money,  govern- 
ment stamps,  etc.,  deemed  a  felony. — A  pei-son  who  prints, 

writes,  utters,  publishes,  sells,  lends,  gives  away,  circulates  or  dis- 
tributes any  letter,  writing,  circular,  paper,  ))ainphlet,  hand  bill  or 
*ny  other  written  or  printed  matter,  advertising,  offering  or  pur- 
porting to  advertise  or  offer  for  sale,  loan,  exchange,  gift  or  dis- 
tribution, or  to  furnish,  procure  or  distribute  any  counterfeit  coin, 
paper  money,  internal  revenue  stamp,  postage  stamp,  or  any  other 
token  of  value,  or  what  purports  to   be   counterfeit  coin,  paper 
money,  internal  revenue  stamp,  postage  stamp,  or  any  other  token 
of  value,  or  giving,  or  purporting  to  give,  either  directly  or  indi- 
rectly, information  where,  how,  of  whom  or  by  what  means  any 
counterfeit  coin,  paper  money,  internal  revenue  stamp,   postage 
stamp  or  token  of  value,  can  be  procured  or  had,  or  what  purports 
to  be  counterfeit  coin,  paper  money,  internal  revenue  stamp,  post- 
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age  stamp  or  other  token  of  value,  can  be  procured  or  had,  or  who- 
ever shall  aid,  assist  or  abet  in  any  manner,  in  any  scheme  or  de- 
vice whatsoever,  offering  or  purporting  to  offer,  for  sale,  loan,  gift^ 
exchange  or  distribution,  any  counterfeit  coin,  paper  money,  in- 
ternal revenue  stamp,  postage  stamp  or  other  token  of  value, 
whether  called  *^green  articles,"  "aueer  coin,"  "paper  goods,"" 
"bills,"  "spurious  treasury  notes,"  "United  Slates  goods,"  "green 
paper  goods,"  "business  that  is  not  legitimate,"  "cigars,"  "green 
cigars,"  or  by  any  other  name  or  title,  or  any  other  device  of  a 
similar  character,  shall  be  guilty  of  a  felony  and  on  conviction 
shall  be  punished  by  imprisonment  for  not  less  than  one  year 
nor  more  than  five  years,  and  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  doUara  for  each 
offense. 

Whoever  in  and  for  executing,  operating,  promoting,  carrying 
on,  or  in  the  aiding,  assisting  or  abetting  in  the  promoting,  oper- 
ating, carrying  on  or  executing  of  any  scheme  or  device  whatso- 
ever to  defraud,  by  use  or  means  of  any  papers,  writings,  letters,, 
circulars  or  written  or  printed  matters  concerning  the  offering  for 
sale,  loan,  gift,  distribution,  or  exchange,  of  counterfeit  coin, 
paper  money,  internal  revenue  stamps,  postage  stamps  or  other 
token  of  value  as  provided  in  section  one  of  this  act,  shall  use  any 
fictitious,  false  or  assumed  name  or  address,  or  name  or  address 
other  than  his  own  right,  proper  and  lawful  name;  or  whoever  in 
the  executing,  operating,  promoting,  carrying  on,  aiding,  assisting 
or  abetting  in  tne  execution,  promotion,  or  carrying  on  of  any 
scheme  or  device  offering  for  sale,  loan,  gift  or  distribution,  or 
])ui-porting  to  offer  for  sale,  loan,  gift  or  distribution,  or  giving  or 
j)urporting  to  give  information,  directly  or  indirectly,  where,  how, 
of  whom,  or  by  what  means  any  counterfeit  coin,  paper  money,, 
internal  revenue  stamp,  postage  stamp,  or  other  token  of  value, 
can  be  obtained  or  had,  or  who  shall  knowingly  receive  or  take- 
from  the  mails  of  the  United  States  any  letter  or  package  addressed 
to  any  such  fictitious,  false  or  assumed  name  or  address,  or  name- 
other  than  his  own  right,  proper  or  lawful  name,  shall  be  guilty 
of  a  felony,  and  on  conviction  shall  be  punished  by  imprisonment 
for  not  less  than  one  year,  nor  more  than  five  years,  and  by  a  fine 
of  not  less  than  one  hundred  dollara  nor  more  than  two  thousand. 
dolhirs. 

Any  letter,  circular,  writing  or  paper,  offering  or  purporting  tO' 
offer  for  sale,  loan,  gift,  or  distribution,  or  giving  or  purporting 
to  give,  information,  directly  or  indirectly,  where,  how,  of  whom,, 
or  by  what  means  any  counterfeit  coin,  paper  money,  internal 
revenue  stamp,  postage  stamp,  or  token  of  value,  may  be  obtained 
or  had,  or  concerning  any  similar  scheme  or  device  to  defraud  the- 
public,  whether  such  article,  matter  or  thing  is  called  "green 
articles,"    "queer    coins,"   paper    goods,"    "queer,"    "articles,'* 
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"bills,"  "business  that  is  not  legitimate,'*  "spurious  treasury 
notes,"  "United  States  goods,'*  "green  paper  goods,"  "green 
articles,"  "cigars,**  "green  cigars,**  or  by  any  other  name,  device 
or  title  of  a  similar  character,  shall  be  deemed  presumptive  proof 
of  the  fraudulent  character  of  such  scheme. 

Am'd  by  chap.  687  of  1887. 

This  amendmeot  greatly  enlarged  and  extended  the  provisions  of  the  orij^- 
inal section,  and  added  a  provision  as  to  the  use  of  fictitious  names,  etc.,  in 
such  adyertising,  etc.,  and  as  to  proof  of  fraud. 

The  amendment  of  1887  so  extended  this  section  as  to  include  within  it» 
ample  provisions  every  device  to  which  resort  can  be  had  for  the  sal*  or  dis- 
tribution of  counterfeit  coin  or  paper  money.  People  v.  Reilly,  22  St  Rep.,. 
659;  51  Hun,  625;  4  N.  Y.  Supp.,  82. 


CHAPTER  IV. 


Luntny,  Including  Embezzlement,  Obtaining  Property  by  FtiUe  PreUneee,  and 

Fskmious  Breach  of  Trust. 

Bmtion  528.  Larceny  defined. 

529.  Obtainmg  money  or  property  by  fraudulent  draft 
5S0.  Grand  larceny  in  first  degree. 

581.  Grand  larceny  in  second  degree. 

582.  Petit  larceny. 

588.  Grand  larceny  in  first  degree,  how  punished. 

584.  Id.,  in  secona  decree. 

585.  Petit  larceny  a  misdemeanor. 

686.  Completed  unissued  instruments  propettj. 

587.  Severance  of  fixtures,  etc.,  larceny. 

588.  Keeping  wrecked  goods,  a  misdemeanor. 

589.  Lost  property. 

540.  Bringing  stolen  goods  into  state,  larceny. 

541.  Oonve  sion  by  trustee,  larceny;  how  punished 

542.  Disposition  of  fine. 
548.  Remission  of  fine. 

544.  Verbal  false  pretense  not  larceny. 

545.  Value  of  eviaence  of  debt,  how  ascertained. 

546.  Id.,  passenger  ticket. 

547.  Id.,  of  other  articles. 

548.  Claim  of  title,  ground  of  defense. 

549.  Intent  to  restore  property. 

550.  Knowingly  receiving. 

551.  Averment  and  proof. 

§  538.  Larceny  defined. — A  person  who,  with  the  intent  to 
deprive  or  defraud  the  true  owner  of  his  property,  or  of  the 
use  and  benefit  thereof,  or  to  appropriate  the  same  to  the  use 
of  the  taker,  or  of  any  other  person,  either 

L  Takes  from  the  possession  of  the  true  owner,  or  of  any 
other  perijon ;  or  obtams  from  such  possession  by  color  or  aid 
of  fraudulent  or  false  representation  or  pretense,  or  of  any  false 
token  or  writing;  or  secretes,  withholds,  or  appropriates  to  his 
own  use,  or  that  of  any  person  other  than  the  true  owner,  any 
money,  personal  property,  thing  in  action,  evidence  of  debt  or 
•contract,  or  article  of  value  of  any  kind ;  or 
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2.  Uaving  in  bis  possession,  custody,  or  control,  as  a  bailee^ 
servant,  attorney,  agent,  clerk,  trustee,  or  officer  of  any  person^ 
-association,  or  corporation,  or  as  public  officer,  or  as  a  person 
authorized  by  agreement,  or  by  competent  authority,  to  liold  or 
take  such  possession,  custody,  or  control,  any  money,  property, 
-evitlence  of  debt  or  contract,  article  of  value  of  any  nature,  or 
thing  in  action  or  possession,  appropriates  the  same  to  his  own 
use,  or  that  of  any  other  person  other  than  the  true  owner  or 
person  entitled  to  the  beirelit  thereof; 

Steals  such  property,  and  is  guilty  of  larceny. 

8ee  section  544,  post. 

The  case  of  People  v.  Cruger,  38  Hun,  601 ;  4  N.  T.  Cr.,  66,  wm  reTersed  In 
2  St.  Rep.,  468;  102  N.  Y.,  510. 

The  case  of  People  u.  Dumar.  8  St.  Rep..  490;  6  N.  Y.  Cr..  67;  42  Hun.  86, 
-was  reversed  in  11  St.  Rep..  19;  106  N.  Y..  502;  8  N.  Y.  Cr.,  268. 

The  case  of  People  v,  Dimick,  8  St.  Rep.,  898;  41  Hun,  621;  5  N.  Y.  Cr.. 
187.  was  reversed  in  11  St.  Rep..  739;  107  N.  Y.,  13. 

What  offenses  included. — This  section  changes  the  law  as  it  formerly  ex- 
isted, in  that  it  makes  what  was  formerly  embezzlement  and  obtaining  of 
money  or  goods  under  false  pretenses,  larceny,  but  it  has  not  changed  the 
methods  of  proof  of  these  respective  offenses.  People  o.  Pollock,  28  St.  Rep., 
64;  51  Hun,  615;  4  N.  Y.  Supp.,  298.  It  requires  the  same  proof  of  criminal 
intent  to  make  out  a  case.    Id. 

The  Code  makes  embezzlement  and  obtaining  goods  under  false  pretenses, 
larceny.  People  v,  Dunn,  25  St.  Rep..  460;  68  Hun,  881;  7  N.  Y.  C5r.,  184;  6 
N.  Y.  Supp..  805. 

By  the  Code,  larceny  is  so  treated  as  to  include  not  only  that  offense  as  de- 
fine<l  at  common  law  and  by  the  Revised  Statutes,  but  also  embealement,  ob- 
taining property  by  false  pretences  and  felonious  breach  of  trust.  People  «. 
Dumar,  11  St.  liep..  19;  106  N.  Y.,  508;  8  N.  Y.  Cr..  268. 

The  crime  is  committed  when  with  the  intent  specified  a  person  either,  (1) 
takes  such  property  from  the  possession  of  the  true  owner  or  of  any  other  per- 
«on;  or,  (2)  obtains  it  from  such  possession  by  color  or  aid  of  fraudulent  or 
false  representations  or  p  etenses,  or  any  false  token  or  writing;  or,  (8)  secretes, 
witliholds  or  appropriates  to  his  own  use,  or  that  of  persons  other  than  the 
true  owner,  any  money,  personal  property,  thing  in  action,  eyidence  of  debt 
or  contract,  or  articles  of  value  of  any  kind.    Id. 

The  legislature,  when  it  abolished  the  old  distinctions  between  larceny,  false 
pretenses  and  embezzlement,  did  not  intend  to  create  a  new  classification  of 
offenses,  and  raise  the  same  difficulties  as  to  determining  between  the  various 
offenses  as  existed  under  the  former  practice.  People  o.  Dunn,  85  St.  Rep., 
461;  7  N.  Y.  Cr.,  185;  53  Hun.  384;  6  N.  Y.  Supp.,  807. 

Under  the  Penal  Code,  the  crime  of  larceny  includes  that  offense  as  defined 
by  the  common  law  and  by  the  Revised  Statutes.  People  9.  Sanborn,  14  St. 
Rep.,  129. 

Larceny,  under  this  section,  includes  that  offense  as  constituted  at  oommon 
law  and  under  the  Revised  Statutes,  but  also  embezzlement,  obtaining  property 
by  false  pretenses  and  the  felonious  breach  of  a  trust.  People  9,  Xaurence, 
m  St.  Hep..  289;  137  N.  Y..  52 >. 

The  distinction  between  the  crime  of  larceny  at  common  law  or  under  the 
Revised  Statutes,  and  as  defined  by  this  section  is  pointed  out  in  People  •. 
Dumar,  11  St.  Rep.,  19;  106  N.  Y.,  502;  8  N.  Y.  Cr.,  268. 

Intent. — To  constitute  this  offense,  there  must  be  an  intent  to  deprive  or ' 
<iefraud  the  owner,  and  the  jury  must  find  such  criminal  intent  as  a  fact  upon 
the  evidence  before  a  conviction  can  be  had.     People  «.  Pollock,  61  Hun,  615; 
4  N.  Y.  Supp.,  398;  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  78;  19  N. 
Y.  Supp.,  117. 

The  clause  "  with  intent  to  deprive,"  etc.,  refers  to  and  qualifies  the  four 
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of  larceny,  deflnei  in  this  section.  People  v,  Moore,  87  Hun,  03;  8  N. 
Y.  Cr.,  m. 

This  section  defines,  with  considerable  detail,  what  acts  shall  constitute  lar- 
ceny, god  what  intent  shall  characterize  the  crime,  and  in  the  end  provides  that 
he  who  with  such  intent  does  any  of  mch  acta  "steals  such  property  and  is 
guilty  of  larceny."  People  v.  Willett.  1  St.  Rep..  384;  102  N.  Y.,  253;  4  N. 
Y.  Cr..204.  Tiie  word  ** steals"  covers  all  the  prescribed  details  and  sutfl- 
ciently  includes  the  particular  intent  need  to  constitute  the  larceny.    Id. 

The  important  element  of  the  offense  under  this  section  consists  in  the  intent 
to  deprive  or  defraud  the  true  owner  of  his  property.  People  v.  Church,  1 
How.  N.  S..  309. 

The  purpose  of  this  section  was  not  to  make  every  case  of  tres|)ass  de  bonis, 
or  trover,  larceny.  People  v.  Grim,  3  N.  Y.  Cr..  820.  It  was,  doubtless, 
intended  to  change  the  former  general  rule  that  the  crime  of  larceny  necessi* 
tated  a  trespass.  Id.  The  inteat  mentioned  in  this  section,  means  a  criminal 
or  felonious  intent.    Id. 

In  People  v.  Woodward,  81  Hun,  57,  it  was  held  that,  to  constitute  the 
offense  of  larceny,  there  must  be  an  intent,  on  the  part  of  the  taker,  to  Kiap 
some  advantage  or  beneltt  from  the  taking.  8ee  People  v.  Bosworth,  45  St. 
Hep..  517;  64  Hun,  78;  19  N.  Y.  Supp.,  117. 

It  is  not  needful  to  a  conviction  that  an  intent  to  steal  or  an  intent  to  '*  com- 
init  a  felony  *'  shall  be  shown,  provided  the  intent  to  commit  any  other  crime 
is  averred  and  established.  People  v.  Bosworth.  ante:  People  v.  Hicbards,  7  8t. 
Rep.  656;  44  Hun,  283;  5  N.  Y.  Cr..  864.  Though  tlie  latter  case  was  re- 
versed in  108  N.  Y.,  187.  it  was  upon  another  ground,  to  wit:  that  the  "  build- 
ing, erection  or  inclosure"  was  not  embraced  within  section  498.  an'e. 

Criminal  intent  is  an  intent  to  deprive  or  defraud  tlie  true  ownir  of  his  prop- 
^'rty.    People  v,  Mqore,  8  N.  Y.  Cr.,  469;  37  Hun,  93. 

The  felonious  intent  must  exist  at  the  time  of  taking  or  obtaining  possession 
^>f  the  property,  where  the  possession  is  obtained  by  means  of  false  representa- 
tion or  pretense.  Id.  In  the  latter  two  classes,  it  is  only  necessary  that  such  in- 
tent exists  at  the  time  of  the  secreting,  withholding  or  appropriating  of  the 
property.  Id.  In  such  cases,  the  property  stolen  is  properly  in  the  possession 
of  the  party  secreting,  withholding  or  appiopriating  it.     Id. 

CoMmon  law  larceay. — This  section  defines  at  some  length  the  crime  of 
i^rceny.  People  ©.  Hollenbeck,  1  N.  Y.  Cr.,  437.  note;  65  How..  401;  People 
J;  McTameny,  1  N.  Y.  Cr.,  441;  80  Hun,  605;  13  Abb.  N.  C,  66;  66 
How.,  70. 

tnder  this  section,  there  are  at  least  four  distinct  and  separate  acts  or  ways 
^y  which  a  person  may  commit  or  be  guilty  of  larceny.  People  v.  Dumar,  11 
\Rep..  19;  106 N.  Y.,  508;  8  N.  Y.  i  r.,  268. 

A'he  first  clause  of  the  first  subdivision  of  this  section  defines  the  crime  of 
JS^ny  substantially  as  it  was  defined  by  the  Revised  Statutes.  People  v. 
^ooPB.  87  Hun,  88;  8  N.  Y.  Cr.,  469. 

By  the  Code,  it  is  larceny  to  steal  the  personal  property  of  another.  People 
*.  Stevens,  88  Hun,  06;  8  N.  Y.  Cr..  8H5;  aff'd,  109  N.  Y..  634,  without  writ- 
^0  opinion.    Ihe  same  provision  existed  in  a  former  statute.     Id. 

There  cannot  be  an  iwdictment  for  larceny  for  stetiling  a  man's  business. 
J*eople  V.  Barondess.  45  St.  Rep  ,  248;  8  N.  Y.  Cr..  252. 

The  removal  of  property  under  advice  and  without  animo  furandi  does  not 
constitute  larceny.     People  v.  Burton,  16  \V.  Dig.,  195. 

CoocealoDent  with  intent  to  convert,  aficr  lawful  {Xissession,  larceny.  Peo- 
ple f.  McOarren,  17  Wend.,  460. 

Though  the  charge  in  People  v.  Cruger.  2  St.  Rep  .  468;  102  N.  Y.,  510.  was 
larceny,  it  in  no  manner  depended  upon  the  provisions  of  this  section.  People 
t,  Civille,  9  St.  Rep.,  104;  44  Hun.  500. 

Certain  ac*l«  are  herein  enumerated,  either  one  of  which  performed  by  any 

person  with  intent  to  defraud  the  true  owner  of  his  proiKTty .  or  of  its  use  or  ben- 

*i3t.  or  to  approp™^  il**^  same  to  the  use  of  the  lak;  r  or  of  any  other  person, 

makes  him  Ruilty  of  larceny.     People  v.  Dumar.  11  St.  Rep..  19;  106  N,  V., 

^;  People  9>  Bosworth,  45  St.  Rep.,  517;  64  Hun,  77;  19  N.  Y.  bupp.,  117. 
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The  crime  is  committed  when,  with  such  intent,  a  person  either,  first,  takes 
such  property  from  the  possession  of  the  true  owner,  or  of  any  other  person, 
etc.    Id. 

Larceny  can  be  predicated  upon  the  felonious  taking  of  certain  papers.  Coll- 
yer  t>.  Collyer,  21  St.  Rep.,  119;  50  Hun,  422;  3  N.  Y.  Supp..  811. 

Whether  a  will  can  be  the  subject  of  larceny,  was  not  decided  in  Collyer  v, 
Collyer,  ante. 

Every  taking  by  one  person  of  the  personal  property  of  another,  without  the 
consent  of  the  latter,  without  right  or  claim  of  riffht,  and  with  intent  to  ap- 
propriate it,  was  held  in  McCourt  v.  People,  64  N.  Y.,  688,  not  to  be  a  larceny. 
There  must  be  a  felonious  intent.    Id. 

To  constitute  the  offense  of  larceny,  mere  must  be  a  taking  of  the  goods 
from  the  power  or  control  of  the  owner.  People  v.  Bosworth,  45  St.  Kep., 
617;  64  Hun.  78;  19  N.  Y.  Supp.,  117;  Harrison  v.  People,  50  N.  Y.,  518. 

A  temporary  possession  by  the  thief,  tlioUgh  but  for  a  moment,  is  sufficient. 
Id. 

To  constitute  larceny,  it  is  not  necessary  that  the  property  stolen  should 
have  been  taken  from  the  possession  of  the  owner  by  a  trespass.  People  r. 
Laurence,  51  St.  R.p.,  289;  137  N.  Y.,  522. 

It  is  sufficient  if  possession  is  obtained  by  some  device,  trick,  artifice,  fraud 
or  false  pretense,  with  intent  on  the  part  of  the  person  so  obtaining  it  to  appro* 
priate  it  to  his  own  use,  and  if  he  does  so  appropriate  it.  Id.;  Smith  t. 
i^cople,  53  N.  Y'.,  Ill;  Loomis  v.  People,  67  id.,  322;  People  v.  Morse,  9U  id., 
662. 

The  people,  in  such  case,  must  show  not  only  that  the  person  obtained  pos- 
session of  the  property  in  that  way,  but  that  he  did  it  aniinofnrandi,  with  the 
intention  at  the  time  of  subsequeutly  appropriating  it  to  his  own  use.     Id. 

In  Harrison  v.  People,  50  N.  Y. ,  518,  the  evidence  showed  the  defendant 
put  his  hand  into  the  coat  pocket  of  the  complainant,  seized  his  po'  ket-book. 
which  contained  a  large  amount  of  money  and  securities,  and  lifted  it  aliout 
three  inches  from  the  bottom  of  the  pocket,  when  he  was  prevented,  and  it 
was  held  that  this  was  a  sufficient  carrying  away  to  constitute  the  offense 
of  larceny. 

In  Phelps  V.  People,  72  N.  Y.,  334,  it  was  held  that  a  draft,  which  is  a 
legal  operative  instrument  when  it  reaches  the  hands  of  the  defendant,  is 
the  subject  of  larceny. 

The  definitions  in  this  section  have  not  made  the  case  of  Phelps  v.  People, 
72  N.  Y.,  334,  inapplicable.  People  v.  Willett,  1  St.  Rep.,  384;  102  N.  Y., 
253;  4N.  Y.  Cr..204. 

The  case  of  People  «.  Morse,  3  N.  Y.  Cr.,  104,  was  brought  for  larceny 
under  the  Revised  Statutes. 

False  Pretenses.— The  only  substantial  change  in  this  part  of  this  section 
from  the  provisions  of  the  Revised  Statutes,  is  the  'incorporating  of  the  word 
*•  representations  "  herein,  so  as  to  read  "lalse  reprtsentations  or  pretense.** 
People  V.  Moore,  3  N.  Y.  Cr..  466;  37  Hun.  93. 

This  section  makes  obtaining  goods  by  false  pretenses,  larceny.  People  0. 
Lyon,  99  N.  Y.,  210;  3  N.  Y'.  Cr.,  168. 

The  second  clause  of  the  first  sutxii vision  re-enucts,  in  substance,  the  provi- 
sions of  the  Revised  Statutes  constituting  the  crime  of  obtaining  property  by* 
means  of  false  representations  or  pretense.  People  v,  Moore,  87  Hun,  88;  8 
N.  Y.  Cr.,  469. 

The  false  pretense  cannot  be  predicated  of  a  mere  matter  of  opinion,  but 
must  be  of  an  existing  fact.  People  v.  Ward,  1  'S.Y.  Cr.,  604.  'The  false 
statement  or  representation  must  be  made  with  intent  to  defraud,  and  relial 
upon  by  the  party  to  whom  it  is  addressed.  Id.  It  must  be  of  such  a  chanu> 
ter  as  would  deceive  a  man  of  ordinary  prudence  and  caution.     Id. 

The  offense  of  obtaining  money  or  property  by  au  attorney  by  false  and 
fraudulent  representations  is  included  in  this  section.  People  v.  Reavey,  89 
Hun,  365. 

When  the  owner  of  property,  induced  by  false  and  fraudulent  representa- 
tions, intends  to  part  with  the  title  to  such  properly,  it  constitutes  the  crime  of 
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larceny  by  means  of  false  pretenses.    People  v.  Gottschalk,  49  St.  Rep 
If  the  owner  is  induced,  by  trick  or  artifice,  to  part  with  the  custody  or 
jyossession,  to  one  who  receives  the  property  animo  furandi,  while  the  1 
still  inteDdsto  retain  the  nght  of  property,  the  taking  is  common  law  la 
Id.   Smith  r.  People.  53  N.  Y.,  111. 

Pretenses  and  representations  in  the  nature  of  promises  and  a^eementj 
and  relatinir  wholly  to  future  actions  and  events,  do  not  constitute  fals 
tenses  within  the  meaninj;  of  this  section.     People  t.  Laurence,  50  St. 
249;  21  N.  Y.  Supp.,  818;  Ranney  v.  People,  23  N.  Y.,  413;  People  v, 
chard.  90  id.,  314. 

When  the  complainant  is  induced  by  the  accused  and  his  confederal 
pursuance  of  a  conspiracy  and  with  intent  thereby  to  deprive  him  of  hisn 
to  deposit  it  upon  the  drawing  of  a  pretended  art  lottery,  by  means  of 
trick  and  device  they  deprive  him  oi  his  money  and  convert  it  to  thei 
use.  the  transactioa  constitutes  larceny.     People  v.  Tweed,  1  N.  Y.  Cr., 

The  obtaining  from  another  the  possession  of  property  by  the  aid  of 
and  fraudulent  pretenses,  constitutes  larceny  within  the  meaning  of  th 
tion.    Benedict  v.  Williams,  15  St.  Rep.,  677;  48  Hun.  124. 

There  is  no  larceny  where  no  reliance  was  placed  on  the  false  represent 
made,  nor  any  credit  given  on  account  thereof.    People  v.   Bough, 
Rep..  18. 

A  person,  who  has  induced  another  to  purchase  a  horse  fromhim  by  false 
resenting  it  to  be  kind  and  sound,  when  he  knew  it  to  be  unsound  and  ^ 
less,  is  guilty  of  obtaining  money  by  false  pretenses,  and  is  not  relieved 
the  effect  thereof  by  the  fact  that  he  gave  a  written  warranty  on  th 
Watson  f).  People,  28  Hun,  76;  aff'd,  87  N.  Y.,  561. 

This  section,  and  section  531,  post^  apply  to  all  persons,  attorneys  as  \ 
others,  who  may  obtain  money  on  property  by  the  use  of  false  and  fraui 
representations  or  pretenses.     People  v.  Rcavey,  39  Hun,  865;  4  N.  Y.  C 

By  this  section,  the  offense  of  obtaining  property  by  false  pretenses  is 
larceny.    People  v.  Page,  22  St.  Rep.,  277;  7  N.Y.  Cr.,  6;  4  N.Y.  Supp 

The  certification  of  a  check  is  a  thing  in  action  within  the  meaning  c 
«ction.  People  v.  Ward,  3  N.Y.  Cr.,  483.  If  the  obligation  assumed  b; 
certification  is  obtained  from  the  bank  under  circumstances  amounting  t< 
pretense,  the  crime  of  larceny  is  committed.    Id. 

The  false  pretenses  must  be  made  with  intent  to  cheat  and  defraud  an 
People  t.  Baker,  2  N.  Y.  Cr.,  229.  Proof  of  false  pretenses  and  that  pn 
^as  obtained  thereby,  is  not  sufficient.  Id.  In  all  cases  of  this  kind,  it 
also  be  shown  that  the  money  was  paid,  or  the  property  parted  with,  i 
ance  upon,  and  under  the  inducement  of  the  false  pretenses.     Id. 

False  pretense  is  not  criminal  unless  it  is  made  and  put  in  writini 
wgned  by  the  party  to  be  charged,  where  it  relates  to  his  means  or  abi 
pay.    People  v.  Moore,  3  N.  Y.  Cr.,  468:  37  Hun,  93. 

The  failure  to  disclose  the  fact  of  insolvency,  when  purchasing  pr( 
^pon  credit,  does  not  amount  to  a  false  representation  or  pretense  with 
mining  of  this  section.    Id. 

Mere  silence  and  suppression  of  the  truth  or  withholding  knowledge 
^hich  another  may  act,  is  not  sufficient  to  constitute  the  crime  of  fals 
tenses.    People  v.  Baker,  2  N.  Y.  Cr.,  218. 

J'leither  the  false  token  nor  the  false  writing  of  the  statute  is  rcqui 
^fflerto  make  a  case  of  false  pretenses.     People  v.  Rice,  35  St.  Rep.,  18 

The  distinction  which  existed,  prior  to  the  Penal  Code,  between  obti 

PJ^Perty  by  false  pretenses  and  the  crime  of  larceny,  was  lield,  in  So] 

^fdau,  48  Hun,  537,  to  be  still  observed,  so  far  as  the  rights  of  partioi 

^"^Jng  the  property  from  the  wrongful  possessor,  are  concerned. 

.P^orto  the  Penal  Code,  a  distinction  existed  between  larceny  eonomi) 

!ye  crime  of  obtaining  property  by  false  pretense.     Soltau  v.   Gerdau, 

S^-,  941;  48  Hud,  542;  Collins  r  Pratt.  20  Hun,  240;  aff'd,  85  N.  Y 

^tt  f>.  Spoflford,  45  id..  887;  Zink  v.  People,  77  id.,  114;  Thorne  v.  1 

vjj^'.  \90\  People  V.  Morse,  99  id.,  662.     In  either  case,  the  property  ma; 

^obtained  by  iirtifice  or  fraud.   People  ij.  Dumar,  U  ISt.  Rep.,  19;  106  id 
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This  distinction  continued  until  the  adoption  of  the  Code  in  1881,  whid 
recognized  that  the  moral  guilt  of  the  two  offenses  was  the  same,  and  awepi 
away  the  theory  by  which  the  courts  had  felt  constrained  to  distinguish  then 
in  principle,  ooltau  v,  Gkrdau,  ante;  People  t;.  Dumar,  ante:  8  K.  Y.  Cr., 
268. 

There  is  no  such  crime  in  the  Code  as  obtaining  property  under  false  pre 
tenses.  People  v.  Jefferv,  88  St.  Kep..  813, 14  N.  Y.  Supp.,  889.  This  offense 
is  now  incluaed  uuder  the  general  term  of  larceny.  la.  Larceny  include! 
not  only  the  offense  as  it  was  defined  at  common  law,  and  by  the  Revised 
Statutes,  but  also  embezzlement,  obtaining  property  by  false  pretenses,  and 
felonious  breach  of  trust.     Id. 

Where  a  person  induces  another  to  procure  certain  goods  on  forged  orders, 
both  are  guilty,  as  principals,  of  larceny.  People  v.  Brien,  25  8t.  Rep.,  288 
63  Hun,  496;  7  N.  Y.  Cr..  166. 

As  to  what  must  be  proved  in  order  to  make  out  the  crime  of  obtaining  prop 
erty  by  false  pretenses,  see  People  v.  Baker,  96  N.  Y.,  340;  People  «.  Blanch 
ardf,  90  id.,  319. 

Obtaining  money  on  a  fraudulent  check,  signed  by  a  mythical  person,  upoi 
the  known  misrepresentation  that  it  was  ^ood,  business  paper,  constitutes  ai 
offense  under  this  section.  People  d.  Pmckney,  51  8t.  Rep.,  310;  67  Hun, 
428. 

Where  the  owner  intends  to  part  with  the  property  for  a  special  purpose 
and  the  defendant  uses  it  only  in  the  way  prescribed,  it  cannot  be  said  to  b< 
stolen.  People  v.  Crucer,  2  St.  Rep.,  468;  102  N.  Y.,  512.  An  omission  U 
account  for  the  proceeds  cannot,  by  relation,  change  the  voluntary  act  of  tin 
owner  in  parting  with  the  property  into  a  larcenous  taking,  nor  sustain  ai 
allegation  that  the  defendant  *' feloniously  did  steal,  take  and  carry  away' 
such  property.  Id.  It  may  be  a  breach  of  trust  and  even  fraudulent  conver 
sion  of  the  proceeds,  but  that  does  not  constitute  the  offense  of  larceny.     Id. 

In  order  to  be  guilty  of  larceny  under  this  section,  the  person  must  Intenc 
to  deprive  or  defraud  another  of  his  property,  or  appropriate  the  same  to  hii 
own  use  or  to  that  of  any  other  person,  or  must  obtain  possession  by  color  oi 
aid  of  false  or  f.  audulent  representations  made  by  him.  Poorman  v.  Moore 
22  W.  Dig.,  5G1. 

Where  one  or  more  pretenses  are  proved  to  be  false,  and  they  are  sufficien 
per  se  to  constitute  the  offense,  the  accused  will  be  convicted  notwithstanding 
that  the  public  prosecutor  fails  in  proving  to  be  false  other  pretenses  alleged  ii 
the  indictment.     Webster  i\  People,  1  N.  Y.  Cr.,  197. 

(Constructive  presence.    McCamey  v.  People.  83  N.  Y.,  408. 

False  lottery.     People  v.  Tweed.  1  N.  Y.  Cr.,  97. 

Indorsement,  obtained  by.  People  v.  Stone,  9  Wend.,  182;  People  «.  Chap 
man,  4  Park. ,  56. 

Inducement.     Scott  r.  People,  62  Barb.,  62. 

Influence.  People  v.  Crissie,  4  Denio,  525;  People  «.  Haynes,  11  Wend., 
557;  People  v.  Herrick,  13  id.,  87;  Ranney  v.  People,  22  N.  Y..  418;  Sei 
Zinku  People,  77  id.,  114;  Therassen  v.  People,  82  id.,  288. 

Making  change.     Ct.  S.  S.  v.  People,  90  N.  Y.,  12. 

Minor  responsible  for  false  pretenses.     People  c.  Kendall,  25  Wend  ,  899. 

Misreading  deed.     Webster  v.  People,  92  N.  Y.,  422. 

Need  not  be  sole  inducement,  if  they  materially  affect.  People  «.  Herrick, 
13  Wend.,  87. 

Payment  of  just  debt,  procured  by.  People  v.  Thomas,  3  Hill,  169;  People 
«.  Smith,  5  Park.. 490. 

Pretense  must  be  of  fact,  not  intention.    People  t>.  Blanchard,  90  N.Y.,814 

Property  must  be  given  for  an  honest  purpose.  Cord  v.  People,  46  N.  Y., 
470;  People  v.  Stetson,  4  Barb..  151. 

Sale  of  horse.     Watson  v.  People,  26  Hun,  413;  87  N.  Y'.,  561. 

Second  Biibdivision. — The  second  subdivision  of  this  section  re^nacts,  ii 
substance,  tlie  provisions  of  the  Revised  Statutes  constituting  the  crime  of  em 
bezzlement  by  bailees,  servants,  attorneys,  agents  and  officers.  Peoples.  Moore, 
87  Hun,  89;    3  N.  Y.  Cr.,  469. 
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Thiiaection  covers  a  case  of  an  appropriation  by  the  chamberlain  of  a  city 
to  lib  own  use  of  public  moneys  in  his  hands.  People  t.  Church,  1  Uow. 
K.  S..  369. 

Subdifision  2  of  this  section  assumes  that,  beneath  the  technical  legal  control 
of  the  corporation  as  such,  lies  an  actual  and  effective  custody  and  control  of 
corporate  officers  and  servants.     Peoples.  8hernian,  45  St.  Rep.,  800;  138  N. 
Y.  854;  atTg.  40  St.  Rep..  883;  16  N.  Y.  Supp.,  784. 

Any  person  who  is  guilty  of  the  acts  by  which  he  appropriates  property  to 
the  use  of  himself  or  any  other  person,  is  guilty  of  larceny.  People  v.  Jeff- 
efw.  89  81.  Rep..  315;  14  N.  Y.  Supp.,  839. 

The  unexplained  failure  to  pay  over  collected  moneys  constituted  embezzle- 
ment under  the  Revised  Statutes  and  is  made  larceny  by  the  Code.  Allen  v. 
D.  D.,  E  B.  &  B.  R.  R.  Co..  19  St.  Rep.,  118;  2  N.  Y.  Supp.,  738. 

Where  the  owner  of  personal  property  parts  with  the  p<Mses8ion  to  a  broker 
only  for  the  purpose  of  having  it  deliverea  to  a  certain  vendee  under  a  contract 
fnudulently  alleged  by  the  broker  to  have  been  secured  by  him,  a  fraudulent 
sale  of  the  property  by  the  latter  to  another  party  constitutes  larceny.  Sollau 
«.Gerdau.  15  St.  Rep.,  9411  48  Hun.  537;  1  K  Y.  Supp.,  186;  aff'd,  29  St. 
Rep..  395:  119  N.  Y.,  880. 

A  general  manager  of  an  elevator  was  held,  in  People  v.  Sherman,  40  St. 
Rep..  833;  16  N.  i .  Supp.,  784.  to  have  the  grain  in  his  possession,  custodjrand 
control  as  the  agent  or  officer  of  the  elevator  and  to  come  within  the  provisions 
of  this  section. 

Where  the  general  manager  of  several  elevators  caused  grain  to  be  trans- 
ferred from  one  to  another  elevator  without  the  usual  and  competent  order  and 
authority,  confused  and  falsified  the  accounts  so  as  to  cover  his  action  and  as- 
sented to  a  concealment  of  the  shortage  resulting  from  the  removal  by  a  false 
and  fraudulent  weighing  of  the  remaining  grain,  etc  ,  he  is  guilty  of  larceny. 
People©.  Sherman.  45  St.  Rep.,  800;  133  N.  Y.,  354. 

A  person,  who  intentionally  appropriates  to  his  own  use  property  held  by 
him  H8  a  bailee,  is  guilty  of  larceny.  Matter  of  McFarland,  36  St.  ftep.,  574; 
M  Hun.  806:  13  N.  Y.  Supp.,  23. 

Conversion  of  money  bv  one  to  whom  it  is  entrusted  to  make  change  is 
Greeny.  Justices,  etc.  v.  People  ex  rel.  Henderson,  90  N.  Y.,  12;  1  N.Y.  Cr  , 
83:rev'g,id..  76. 

When  a  failure  of  an  agent  to  pay  over  money  collected  constitutes  grand 
larceny  as  defined  in  this  section,  see  People  v.  Civille,  9  St.  Rep.,  104;  44  Hun^ 

An  agent,  authorized  by  agreement  to  collect  and  pay  over  moneys  due  from 
bis  employer's  customers,  if  he  appropriates  any  portion  of  the  same  to  his 
own  use,  is  guilty  of  larceny,  as  that  offense  is  now  defineil  by  this  section.  Peo- 
ple ?.  Carr.  3  N.  Y.  Cr.,  fi81.  Prior  to  its  enactment,  the  offense  was  embez- 
zlement.   Id. 

A  person  need  not  intend  to  appropriate  money,  collected  by  him,  to  his  own 
twe  or  to  the  use  of  any  other  person,  at  the  time  when  it  is  received  by  him, 
in  order  to  constitute  the  offense.     People  r.  Civille,  9  St.  Rep.,  104;  44  Hun, 

.  The  intent  so  to  use  it  at  any  time  while  it  remains  in  his  custody,  posses- 
won  or  control  as  a  bailee,  servant,  attorney,  agent,  clerk  or  trustee,  followed 
»y  8uch  use  of  it,  creates  a  crime  within  this  section.    Id. 

Rank  cashier.     Barton  v.  People,  78  N.  Y.,  377. 

J^lerk.    People  «.  Henessy,  15  Wend.,  147. 
^  Public  officer.     People  t>.  Genet.  19  Hun,  91;  Coats  v.  People,  22  N.  Y.^ 
'tt;  Bork  V.  People,  91  id.,  5;  Willis  r.  People,  19  Hun,  84. 

Stage  driver.     People  v.  Sherman,  10  Wend.,  298. 

Tradesman.     People  ty.  Burr,  41  How.,  293. 

ItBtanees. — Accepting  payment  by  mistake.  Wolfstein  v.  Stein,  6  Hun,. 
'*1. 

Appropriation  of  freight  by  carrier.     Nichols  v.  People,  17  N.  Y.,  114. 
Antflce.     Weymaa  «.  People,  4  Hun,  511;  62  N.  Y.,  623;  Macino  t>.  People^ 
^  Him,  in 
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It  was  held,  in  People  «.  Wiley.  3  Hill,  194,  that  bank  bills,  complete  bk 
form  and  ready  for  circulation,  though  not  in  fact  issued,  are  the  subject  of 
larceny. 

Chauging  money.     Hildebrand  r.  People,  56  N.  Y.,  184;  1  Hun,  19. 

Check.     Smith  v.  People.  47  N.  Y.,  303. 

Fraudulent  conspiracy.     Loomis  v.  People,  67  N.  Y.,  322. 

Hiring  with  felonious  intent  to  convert  is  larceny.  Brannan^s  Case,  1  C.  H. 
Rec,  50. 

Owner's  permission  when  no  defense.     Sanders  r.  State,  21  Alb.  L.  J.,  196. 

Post-dated  check.  Lesser  v.  People,  12  Hun,  668;  78  N.  Y.,  78;  Foote  «. 
People,  17  Hun,  218. 

Stealing  from  thief.     Ward  v.  People,  3  Hill,  395;  6  id.,  144. 

Straying  cattle.     People  v.  Kaatz,  3  Park.,  129. 

Takmg  goods  by  owner.     Palmer  v.  People,  10  Wend..  166. 

Trick.     Smith  v.  People,  53  N.  Y.,  Ill;  Weyman  r;  People.  6  Laos..  696. 

Subjects  of  larceny. — Certificates  of  stock.  People  v.  Griffin,  88  How., 
475. 

rfogs.  People  V.  Campbell,  4  Park.,  886;  Mullaly  t.  People.  86  N.  Y.,  865j 
People  V.  Malony,  1  id.,  593. 

Foreign  bank  notes.     People  v.  Jackson,  8  Barb.,  637. 

Ice.     Ward  v.  People,  3  Hill.  395;  6  id.,  144. 

Note.     People  v.  Call.  1  Denio,  120. 

Note  payable  in  specific  articles.     People  v.  Bradley,  4  Park.,  245. 

Property  of  husband  with  consent  of  wife.     People  v.  Cole,  43  N.  Y.,  508. 

Unissued  bank  bills.     People  v.  Wiley,  3  Hill,  194. 

Wife's  clothes  in  elopement.     People  v.  Schuyler.  6  Cow.,  572. 

Not  subjects  of  larceny. — Appropriation  by  tinder  of  lost  article,  no  lar- 
ceny. People  p.  Anderson,  14  Johns.,  294;  except  owner  is  known.  People 
D.  Swan,  1  Park.,  9;  People  v.  Cqgdell,  1  H  II.,  94. 

Chose  in  action.    Linnenden's  Case,  1  C.  H.  Rec,  30. 

Letters.     Payne  v.  People,  6  Johns.,  103. 

Receipts.  People  v.  Bradley,  4  Park.,  245;  People  v.  Griffin,  88  How., 475; 
People  V.  Loomis,  4  Denio,  380. 

Undrawn  lottery  tickets.     Healy's  case,  4  C.  H.  Rec,  86. 

Second  degree. — What  constitutes  the  crime  of  larceny  in  the  second  de- 
gree under  this  section  and  section  581,  pmt.    People  v.  Reavey,  38  Hun,  419. 

Owner. — The  name  of  the  owner  of  the  stolen  property  is  no  mateiial  attrib- 
ute whatever  of  the  crime  of  larceny.  People  v.  Herman,  10  St.  Rep.,  66;  45 
Hun,  176.  It  is  not  essential  to  the  crime  that  the  property  should  l»e  owned 
by  any  particular  corporation  or  person.  Id.  An  amendment  of  the  indict- 
ment in  this  respect  may  be  allowed.     Id. 

Re  euactnieut. — The  third  clause  of  the  first  subdivision  of  this  section  re- 
enacts,  in  substance,  the  ])rovisions  (^f  the  Revised  Statutes  constituting  the 
crime  of  the  secreting,  withholding  and  converting  of  properly.  People  v, 
3Ioore,  37  Hun,  89;  3^N.  Y.  Cr..  469. 

Possession  of  stolen  property. — It  is  not  necessary  to  show  exclusive  pos- 
session of  stolen  property,  to  authorize  conviction.  People  r.  McCallam,  103 
N.  Y.,  596;  5  N.  Y.  Cr.,  151;  4  St.  Rep.,  291.  Such  rule  applies  only  in  a 
case  where  the  evidence  of  guilt  is  the  possession  of  the  property  stolen,  and 
it  is  to  be  presumed  from  that  fact.     Id. 

Value.— Value  of  property  stolen.  People  v.  Kehoe,  46  St.  Rep.,  224;  19 
N.  Y.  Supp  ,  764. 

Indictment. An  indictment  may  charge  in  separate  counts  the  same 

larceny  to  have  been  committed  by  different  means.  People  r.  Dimick.  11  St. 
Rep.  739.  107  N.  Y..  31. 

It  is  !!ot  nec-essary  that  an  indirtment,  under  this  section,  should  be  drawn 
under  one  or  the  olher  of  the  s])ecial  classes  of  larceny  hs  defined  herein.  Peo- 
ple V  Dunn.  25  .St.  Rep.,  4(51;  7  >;.  Y.  Cr.,  1«5;  53  Hun,  384;  0  N.  Y. 
Supp  .  807 

Thuuuli  the  cases  of  Vilmar  r.  Schall,  61  N.  Y.,  564;  Segelken  v  Meyer,  94 
Id..  473^  and  Donovan  v.  Cornell,  24  W.  Dig.,  3ol,  presented  this  section,  they 
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yftre  dicposed  of  chiefly  as  matters  of  pleading.    People  v.  Civille,  9  St.  Rep.» 
lOd;  44  Hun,  499. 

Proof— It  is  not  necessary  that  the  person,  whose  property  was  in  the  in- 
^iciment  charged  to  have  been  taken,  should  be  produced  and  sworn  oa  the 
ixa\  for  the  purpose  of  showing  either  the  intent  of  the  accused  to  steal  the 
property,  or  that  it  was  taken  without  the  owner's  consent.  People  v,  Wig- 
^.  IN.  Y.  Cr.,  290;  aff'd,  id.,  296.  Each  of  these  facU  may  be  established 
bj  liie  circumstances  attendant  upon  the  commission  of  the  act.     Id. 

ConTiction. — Under  a  count  in  an  indictment  for  taking  three  one  gallon 
crocks  of  preserves,  a  defendant  cannot  be  convicted  of  stealini"  a  three  gal- 
Jen  crock  of  preserves.    People  v.  Kehoe.  46  St.  Rep.,  224;  19  N.  Y.  Supp.,  764. 

Kepeal— Sections  1  to  5,  inclusive,  of  chapter  1,  part  4  of  the  Kevised 
Statuiei,  were  repealed  by  chapter  593  of  1886.  People  v.  Page,  22  St.  Rep., 
278: 7  N.  Y.  Cr.,  7;  4  N.  Y.  Supp.,  780. 

This  Code  has  not  repealed  section  3,  chapter  874  of  1862.  People  v.  Ber- 
Mrdo.lN.  Y.  Cr..  245. 

See  People  v.  Pscherhofer.  46  St.  Rep.,  735;  64  Hun,  484;  People  v.  Brad- 
aer,  107  N.  Y.,  4;  People  v.  Poucher,  80  Hun.  577;  1  N.  Y.  Cr.,  546;  People 
t.  Ouley,  7  St.  Rep.,  798;  People  v.  McHale,  39  St.  Rep..  759;  15  N. Y.  Supp., 
488;  People  v.  Rice,  39  St  Rep.,  189;  13  N.  Y  Supp.,  164. 

§339.  Obtaining    money  or   property   by    fraudulent 

^raft— A  person  who  willfully,  with  intent  to  defraud,  by 
color  or  aid  of  a  cheque  or  draft,  or  order  for  the  payment  of 
money  or  the  delivery  of  property,  when  such  person  knows 
that  the  drawer  or  maker  thereof  is  not  entitled  to  draw  on  the 
drawee  for  the  sum  specified  therein,  or  to  order  the  payment 
of  the  amount,  or  delivery  of  the  property,  although  no  express 
representation  is  made  in  reference  thereto,  obtains  from  another 
any  money  or  property,  is  guilty  of  stealing  the  same  and  pun- 
ishable «accordingly. 

See  section  569.  post. 

The  case  of  People  v.  Dimick,  8  St.  Rep.,  898;  41  Hun,  621;  5  N.  Y.  Cr., 
187.  was  reversed  in  11  St.  Rep.,  739: 107  N.  Y.,  13. 

Object— This  section  is  a  new  one  in  our  criminal  law,  and  was  undoubtedly 
intended  to  make  the  giving  of  a  check,  etc.,  criminal,  when  the  person  giving 
it  knows  tliat  he  is  not  entitled  to  draw  on  the  drawee  for  the  sum  specified 
therein,  though  no  express  representation  is  made  in  reference  thereto.  People 
t.  Cuylcendafi.  8  N.  Y.  Cr.,  315. 

Intent — To  constitute  a  crime  under  this  section,  the  giving  of  the  check 
must  be  done  *•  willfully,  with  intent  to  defraud."    Id.    The  mere  ^ving  of 
a  check  by  a  person  u|x>n  a  bank,  at  which  he  has  no  deposit  or  credit  to  pay 
<loes  not  constitute  such  crime.     Id.    But  it  must  be  done  with  a  willful  in- 
tent to  defraud.    Id. 

In  People  v.  Cuykendall,  ante,  the  defendant  paid  a  debt  by  a  post-dated 
€heck,  stating  that  he  did  not  want  it  presented  t'll  the  day  of  its  date,  as  he 
had  bought  certain  property,  was  a  little  short  and  had  paper  out  on  which  he 
ttpected  to  get  some  money;  A^W,  not  larceny. 

Check  wiihoot  fands. — A  check  drawn  on  a  bank  where  the  accused  had 
no  funds,  under  a  representation  that  there  were  funds  to  nun^t  it,  is  indict- 
able. People  V,  Smith.  47  N.  Y.,  803;  Lesser  t>.  People,  12  Hun,  670;  73  N. 
Y..  78;  Poote  V.  People.  17  Hun,  218. 

See  People  v.  Dimick.  11  St.  Rep.,  739;  107  N.  Y.,  81;  3  N.  Y.  Cr.,  484. 

5  MO.  Grand  lareeny  in  first  djsgree.— A  person  is  guilty 
of  grand  larceny  in  the  first  degree,  who  steals,  or  unlawfully 
obtains  or  appropriates,  in  any  manner  specified  in  this  chapter, 
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1.  Property  of  any  value,  by  taking  the  same  from  the  per 
son  of  another  in  the  night  time;  or 

2;  Property  of  the  value  of  more  than  twenty-five  dollars,  b^ 
taking  the  same  in  the  night  time  from  any  dwelling-hoase,  vea 
sel,  or  railway  car ;  or 

3.  Property  of  the  value  of  more  than  five  hundred  dollare 
in  any  manner  whatever. 

This  and  the  foIlowlDg  section  define  the  first  and  second  degrees  o 
grand  larceny.  People  v.  HoUenbeck,  1  K.  T.  Cr.,  437,  note;  65  How. 
401;  People  v.  McTameny,  1  N.  Y.  Cr.,  441;  80  Hun,  605;  18  Abb.  N.  C. 
56;  86  How.,  70. 

See  People  «.  Pscherhofer,  46  St.  Rep.,  785;  64  Hun,  484. 

§  53 1 .  Grand  larceny  in  second  degree. — A  person  i 
guilty  of  grand  larceny  in  the  second  degree  who,  under  cii 
curastances  not  amounting  to  grand  larceny  in  the  first  degree 
in  any  manner  specified  in  this  chapter,  steals  or  unlawfully  ol 
tains  or  appropriates, 

1.  Property  of  the  value  of  more  than  twenty-five  dollars,  bu 
not  exceeding  five  hundred  dollars,  in  any  manner  whatever 
or 

2.  Property  of  any  value,  by  taking  the  same  from  the  pe 
son  of  another ;  or 

3.  A  record  of  a  court  or  officer,  or  a  writing,  instrument  c 
record  kept  filed  or  deposited  according  to  law,  with,  or  in  keej 
ing  of  any  public  office  or  officer. 

See  notes  under  preceding  section. 

See  notes  under  section  528.  ante. 

DefiHition.— The  crime  of  grand  larceny  in  the  second  degree  is  defined  h 
this  section,  among  others,  as  that  of  a  person  who,  under  cnrcumstances  d( 
amounting  to  grand  larceny,  steals  and  unlawfully  appropriates  property  o 
any  value,  by  taking  the  same  from  the  person  of  another.  People  v.  Moral 
83  St.  Rep.,  898;  123  N.  Y..  266;  8  N.  Y.  Cr.,  106;  rev'g  27  St.  Rep..  20;  6 
Hun,  279;  7  N.  Y.  Cr.,  386. 

Grand  larceny  in  the  second  degree  is  defined  to  be  stealing  property  of  to 
value  of  more  .than  $26,  and  not  exceeding  $500.  People  v,  Carr,  8  N.  Y.  Cr. 
681. 

When  money  or  property  may  be  obtained  by  the  color  or  aid  of  frauduleo 
representations  or  pretenses,  and  the  amount  or  value  exceeds  the  sum  c 
twenty- five  dollars  and  does  not  exceed  five  hundred  dollars,  under  this  sectio 
and  section  528,  ante,  the  offense  of  grand  larceny  will  be  committed.  Peop! 
T,  Reavey,  39  Hun.  865;  4  N.  Y.  Cr.,  24. 

AppHcation.— This  section  and  section  528,  ante,  apply  alilLe  to  all  persom 
attorneys  as  well  as  others,  who  may  obtain  money  or  property  by  the  use  < 
false  and  fraudulent  reprefientations  or  pretenses.  People  o.  Reavey,  89  Hui 
865. 

See  People  «.  Cuykendall,  3  N.  Y.  Cr.,  814. 

§  5S3,  Petit  larceny. — Every  other  larceny  is  petit  larceny 

This  section  declares  that  every  other  larceny  than  tboae  defined  in  the  pr 
ceding  sections  is  petit  larceny.  People  v.  Holfenbeck,  1  N.  Y.  Cr.,  437,  not* 
65  How.,  401,  People  v.  McTameny,  1  N.  Y.  Cr.,  441;  80  Hun,  605;  18  Abl 
N.  C,  66;  66  How,  70. 

A  party,  who  goes  out  with  a  $20  gold  coin  under  the  pretense  of  obtalnic 
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ckiBge  for  11^  And  immedifttely  gambles  it  away,  and  falls  to  retnrn,  \%rvii\ty 
of  udt  laroaoy.    Justices,  etc.,  «.  People  ex  nsL  HeodersoQ,  90  N.  Y.,  13. 

That  the  stolen  property  has  some  intrinsic  value  justiflas  a  conviction  of 
petit  liiceny.    People  «.  White,  1  N.  T.  Cr.,  400. 

§  sm.  Grand  lareeny^  how  punished. — Grand  larceny  in 
the  first  degree  is  punishable  by  imprisonment  for  a  term  not  ex- 
ceeding ten  years. 

Am'd  by  chap.  (MRS  of  1899. 

This  aflMBdment  omitted  the  statement  of  the  minimum  limit  of  punish* 

Dent. 

§  3S4.  Grand  tare eny  fn  second  degree^  how  punished. 

—Grand  larceny  in  the  second  degree  is  punishable  by  imprison- 
ment for  a  term  not  exceeding  five  years. 

Am'd  \jj  diap.  662  of  1892. 

This  amendment  omitted  the  statement  oi  the  minimum  limit  of  punish* 

Bee  People  t.  Poucher.  80  Hun,  577;  1  N.  Y.  Cr. ,  646. 

§  335.  Petit  lareeny  a  misdemeanor. — Petit  larceny  is  a 

misdemeanor. 

8e?  section  15,  arUe;  subd.  1.  section  56  of  Code  of  Criminal  Procedure. 
At  common  law,  petit  larceny  was  a  felony.    Crumeill  v.  Hill,  2  City  Ct., 

No  statute,  prior  to  the  Penal  Code,  had,  in  express  terms,  declared  petit 
ItrceDv  to  be  a  misdemeanor.  People  ex  rel.  Laughlin  v.  Finn,  26  Hun,  59; 
»ff'd.87N.  Y..  638. 

This  section  must  mean  that  petit  larceny,  as  previously  defined  in  the  Code, 
it  a  misdemeanor.  People  v,  Hollenbeclc,  1  K  Y.  Cr.,  487,  note;  65  How., 
«I;  People  v.  McTameny,  1  N.  Y.  Cr.,  442;  80  Hun,  505;  18  Abb,  N.  C,  56; 
«  How.,  70. 

^  People  ex  rd.  Knowlton  0.  Sadler,  2  N.  Y.  Cr.,  489. 

§S36.  Completed    unissued    instruments   property. — 

All  the  provisions  of  this  chapter  apply  to  cases  where  the  prop- 
erty taken  is  an  instrument  for  the  payment  of  money,  an  evi- 
dence of  debt,  a  public  security,  or  a  passage  ticket,  completed 
tnd  rendy  to  be  iisned  or  delivered,  althougli  the  same  has  never 
been  issued  or  delivered  by  the  maker  thereof  to  any  person  as  a 
purchaser  or  owner. 

See  aeetioa  201,  mnte;  section  645,  pMt. 

Aaplieatlon. — ^This  provision  does  not  embrace  instruments  intended  to  be 
vm  SB  a  rdoue  of  a  debt  or  a  discharge  of  a  mortgage  lien.  People  v.  Stev- 
esi,  88  Hun,  66;  8  N.  Y.  Cr.,  586;  aff'd,  109  N.  Y.,  684,  without  written  opin- 

iOB. 

After  deUverr,  it  lp  tke  subject  of  larceny  if  feloniously  taken  from  the  pos- 
MiioD  of  the  nffhtfol  owner.    Id. 
lastanees.    Certification  of  check.    People  f^.  Ward.  8  N.  Y.  Cr.,  488. 
Holes  cm  ionign  bank.    People  v.  Jaehsoo,  8  Barb. .  687. 

Usiadened  draft.  People  «.  Phelps,  6  Hun,  401;  49  How.,  457;  72  N.  T., 
184. 

UifaRied  bank  hiXla    Piople  v.  WUey,  8  Hill,  194. 

i  997.  8#f eraMe  ef  ftxture,  etc.,  larceny.— All  the  pro- 
unions  of  thin  chapter  apply  to  cases  where  the  thing  taken  is 
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a  fixture  or  part  of  the  realty,  or  any  growing  tree,  plant,  < 
produce,  and  is  severed  at  the  time  of  the  taking,  in  the  san 
manner  as  if  the  thing  had  been  severed  by  another  person  at 
previous  tima 

See  subd.  8  of  section  640,  post;  subd.  4,  section  56  of  Code  of  Criminal  Pi 
cedure. 

§  538.  Keeping  wrecked  goods^  a  misdemeanor.— A  pe 

son,  who  takes  away  goods  or  other  property  not  his  own  from 
stranded  vessel,  or  any  goods  or  other  property  cast  by  the  s< 
upon  the  land,  or  found  in  any  bay  or  creek,  or  who  knowing 
becomes  possessed  of  any  such  goods  or  other  property,  and  do 
not  deliver  the  same,  within  forty-eight  hours  thereafter,  to  tl 
sheriflf  or  one  of  the  coroners  or  wreck  masters  of  the  conn 
where  the  same  was  found,  is  guilty  of  a  misdemeanor. 

The  felonious  appropriation  of  property,  swept  from  the  deck  of  a  vessel 
a  gale,  is  larceny.     Dayton's  case,  2  C.  H.  Rec,  154,  167. 

§  539.  Lost  property. — A  person,  who  finds  lost  proper 
under  circumstances  which  give  him  knowledge  or  means  of  i 
quiry  as  to  the  true  owner,  and  who  appropriates  such  proper 
to  his  own  use,  or  to  the  use  of  another  person  who  is  not  e 
titled  thereto,  without  having  first  made  every  reasonable  effort 
find  the  owner  and  restore  the  property  to  him,  is  guilty 
larceny. 

Lost  property. — A  bona  fide  finder  of  a  lost  article  is  not  guilty  of  1 
ceny  by  any  subsequent  act  in  secreting  or  appropriating  to  his  own  use 
article  found.     People  v.  Anderson,  14  Johns.,  294.     In  this  case,  it  isassun 
that  the  owner  had  lost  the  goods,  and  that  the  defendant  was  an  honest  find 
People  V.  Swan,  1  Park.,  lo. 

Tlie  decision  in  People  v.  Anderson,  14  John.,  294,  proceeded  on  the  groi 
that  the  property  was  lost  by  the  owner,  so  that  it  no  longer  remained,  eit 
actually  or  constructively  in  his  possession,  and  that  it  afterward  came  h 
fully  to  the  hands  of  the  defendant  by  finding.  People  v.  McQarren,  17  Wce 
461. 

In  People  v.  Cogdell,  1  Hill,  94,  it  was  held  that,  to  render  the  finder  of  1 
property  liable  as  ifor  a  larceny,  he  must  know  who  the  owner  is  at  the  ti 
me  acquires  possession  or  have  the  means  of  identifying  him  instanter. 
marks  then  about  the  property  which  he  understands,  and  that  it  was 
enough  that  he  has  general  means  of  discovering  the  owner  by  honest  diligeD 
etc,    Has  not  this  section  of  the  Code  somewhat  modified  this  rule? 

Where  pro^XTty,  with  no  mark  about  it  indicating  the  owner,  was  lost  f 
found  in  the  highway,  and  there  was  no  evidence  to  show  that  the  finder, 
the  time,  knew  who  the  owner  was,  it  was  held,  in  the  case  last  cited,  that 
could  not  be  convicted  of  larceny,  though  he  fraudulently,  and  with  intent 
convert  the  property  to  his  own  use,  concealed  the  same  immediately  afi 
wards. 

Where  the  personal  property  of  one  is.  through  inadvertence,  left  in 
possession  of  another  person,  and  the  latter,  /immofurandi^  conceals  it,  h< 
guilty  of  larceny.  Pcai)le  v.  McGarren,  17  Wend.,  460.  Ashe  knows  it 
Ije  the  property  of  another,  his  possession  will  not  protect  him  from  the  cha 
of  committing  such  offense.  Id.  The  general  remark,  in  this  case,  tha 
finder,  having  the  means  of  discovery,  is  an  exception  to  the  rule  laid  dowo 
People  V.  Anderson,  14  John.,  294,  was  held,  in  People  v.  Cogdell,  to  be  s 
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to  the  limitation  indicated  by  the  authorities  referred  to  in  the  case  of 
dev.  McGarren,  ante. 

The  finder  of  property,  who  knows,  or  has  reason  to  believe  he  knows,  the 
owner,  is  guilty  of  larceny,  if  he  fraudulently  converts  it  to  his  own  use.  Peo- 
ple r.  Swan,  1  Park.,  9. 

There  must  be  evidence  showing  that  the  property  was  found  bv  the  ac- 
cused under  such  circumstances  as  would  give  knowledge  or  means  oi  inquiry 
IS  to  the  true  owner,  or  that  the  accused,  if  he  has  found  the  property,  has 
iiotmsde  reasonable  effort  to  find  the  owner.  Tracy  v.  Seamans,  7  St.  Rep., 
148. 

lo People  t?.  Heaton,  89  St.  Rep.,  483;  15  N.  Y.  Supp.,  272.  the  evidence 
WIS  held  insufficient  to  establish,  upon  the  trial  of  an  indictment  for  receiving 
itolen  goods,  misappropriation  of  goods  as  lost  and  found  property  under  this 

KCtiOD. 

The  rule  that  larceny  could  not  be  committed  of  goods  accidently  lost  and 
of  which  the  finder  realty  supposed  that  the  owner  could  not  be  ascertained, 
WIS  held,  in  People  v.  Kaatz,  3  Park.,  129,  to  be  inapplicable  to  cattle,  which 
hid  strayed  from  the  inclosure  of  the  owner  upon  the  public  highway.  Where 
cittle  were  found  upon  the  public  highway,  under  such  circumstances,  and 
driven  by  the  finder  to  market  with  the  intention  of  converting  them  to  his 
own  use,  he  was  adjudged  guilty  of  larceny.    Id. 

§340.  Bringing  stolen  goods  into   state^  larceny.— A 

person,  who  having,  at  anv  place  without  the  state,  stolen  the 
property  of  another,  or  received  such  property,  knowing  it  to  have 
wen  stolen,  brings  the  same  into  this  state,  may  be  convicted  and 
punished  in  the  same  manner  as  if  such  larceny  or  receiving  had 
been  committed  within  this  state.  Complaint  may  be  made  and 
the  indictment  found  and  tried,  and  the  offense  may  be  charged 
to  have  been  committed,  in  any  county  into  or  through  which  the 
stolen  property  is  brought 

See  subd.  2  of  section  16,  ante, 

Iito  state. — A  foreigner  committing  a  larceny  abroad,  coming  into  tliifl 
itate  and  bringing  the  stolen  property  with  him.  may  be  indicted,  convicted 
ttd  punished  in  the  same  manner  as  though  the  larceny  had  been  committed 
in  this  state.    People  c.  Burke,  11  Wend.,  129. 

Ilto  county. — An  indictment  fo»*  the  offense  of  receiving,  with  guilty 
knowledge,  goods  stolen  from  a  railroad  train,  may  be  found  and  tried  in  any 
county  through  which  the  train  passed.     People  v.  Dowling,  84  N.  Y.,  478. 

A  person  may  be  tried  and  convicted  of  the  offense  of  feloniously  receiving 
tod  having  stolen  goods  either  in  the  county  where  the  prisoner  originally  re- 
ceived the  stolen  property  or  in  any  county  in  which  he  afterwards  had  it. 
Wills  e.  People,  3  Park.,  473. 

A  person  may  be  convicted  of  burglary  or  larceny  in  any  county  into  which 
ke  carries  the  stolen  goods.    Haskins  v.  People,  16  N.  Y. ,  844. 

§341.  Conyersion  by  trnstee^  larceny;  how  punished. — 

A  person  acting  as  executor,  administrator,  committee,  guardian, 
receiver,  collector  or  trustee  of  any  description,  appointed  by  a 
deed,  will  or  other  instrument,  or  by  an  order  or  judgment  of  a 
coan  or  officer,  who  secretes,  withholds,  or  otherwise  appropriates 
to  his  own  use,  or  that  of  any  person  other  than  the  true  owner, 
or  person  entitled  thereto,  any  money,  goods,  thing  in  action,  secu- 
rity, evidence  of  debt  or  of  property,  or  other  valuable  thing,  or 
tny  proceeds  thereof,  in  his  possession  or  custody  by  virtue  of  his 
omce,  employment,  or  appointment,  is  guilty  of  grand  or  petit 


246  Penal  Code 

larceny  in  such  degree  as  is  herein  prescribed,  witli  reference 
the  ainouat  of  such  property;  and,  upon  conviction,  in  addit 
to  the  puuishmeDt  iu  this  chapter  prescribed  for  such  ki'ceuy,  u 
be  adjudged  to  pay  a  tine,  not  exceeding  the  value  of  the  pr 
erty  so  misappropriated  or  stolen,  with  interest  tbei'eon  from 
time  of  the  misappropriation,  withholding,  or  concealment,  i 
twenty  per  centum  thereupon,  in  additiot^,  and  to  be  impiiaoi 
for  not  more  than  five  years  in  addition  to  the  term  of  his  a 
tence  for  larceny,  according  to  this  cbapter,  unle^  the  fine 
sooner  paid. 

Tlie  case  of  Bartow  v.  People,  18  Hun,  22,  was  reversed  in  78  N.  Y.,  87 

Trustee. — A  breach  of  trust  by  a  trustee  in  wrongfully  xnisappropriatiDg 
property  of  a  corporation,  is  larceny.     Gildersleeve  v.  Lester.  52  St  Ii«p.« 

The  money  must  come  into  his  possession  or  under  ius  care  by  virtue  of 
office.     Bartow  r.  People,  78  N.  Y.,  382. 

Ouardlan. — ^Tiie  appropriation  to  their  own  use  by  guardians  of  the  mc 
of  their  wards,  renders  them  liable  to  indictment  under  tUis  section.  MaUe 
Bushneli.  17  ISt.  liep..  827;  4  N.  Y.  Supp..  480. 

Cemetery  association. — Where  a  cemetery  association  iKxrrowed  mone 
various  persons,  issuing  to  them  certificates  by  which,  after  certifying  that 
persons  named,  each  had.  nt  the  date  thereof,  loaned  to  it  the  sums  staicc 
Agreed  that  one-half  of  the  proceeds  of  sales  of  lots  in  its  cemetery  shouk 
applied  to  the  payment  of  the  sum  loaned  and  interest,  a  failure  to  make  s 
application  would  not.  it  seems,  render  such  association,  even  if  an  individ 
guilty  of  larceny,  under  this  section,  for  receiving  money  as  a  trustee, 
withholding  or  misappropriating  the  same.  Thacher  v.  H.  C.  Ass'n,  88 
Rep.,  621;  126  N.  Y..  511. 

§  542.  IMapoaitio*.  of  jftnow — So  much  of  thefine  authorieed  in  Uie 

section  to  be  imposed,  as  does  not  exceed  the  amount  or  vaiue  of  the  p 
erty  taken,  appropriated,  or  stolen,  with  interest  thereupon  from  the  1 
of  the  commission  of  the  offense,  and  a  reasonable  sum  to  defray  the 
penses  of  collecting  the  same,  to  be  fixed  by  the  supreme  court,  must,  * 
received  or  collected,  be  paid  to  the  county  treasurer  of  the  county  w 
the  conviction  was  had,  for  the  benefit  of  the  person  injured  or  defrau 
or  whose  property  the  offender  took,  misappropriated,  or  concealed,  or 
representative  or  assignee:  and  must  be  paid  over  to  him  by  the  coi 
treasurer,  upon  the  order  of  the  supreme  court,  made  after  notice  to 
district  attorney  of  the  county. 

§  543.  Remiaaion  of  fine. — In  case  of  the  payment  of  the  value  of 
property  stolen  or  taken,  >vith  interest,  by  the  person  convicted,  or  of 
collection  of  the  same  by  civil  action,  the  court  may,  in  its  discretion,  u 
application  by  such  person,  and  such  notice  to  other  persons  interested, 
to  the  district  attorney  of  the  county,  as  the  court  may  direct,  remit 
fine  imposed,  pursuant  to  the  last  section,  except  the  additional  allowi 
for  expenses. 

§  544.  A  purchase  of  property  by  means  of  a  false  pretense  is  not  or 
nal,  where  the  false  pretense  relates  to  the  purchaser's  means  or  abilit; 
pay.  unless  the  preteirse  is  made  in  writing  and  signed  by  the  party  t* 
charged.  Whenever  property  shall  be  purchased  by  aid  of  a  statenieni 
lating  to  the  purchasers  means  or  ability  to  pay,  made  in  writing 
signed  by  the  party  to  be  charged,  and  in  said  statement  the  party  V 
oliargcd  shall  state  that  he  conducts  a  specified  kind  of  business  and  k 
books  of  account  of  said  business,  then,  if  at  the  expiration  of  any  ten 
<Tpdit  obtained  by  him  in  s-o  purchasing  said  property  he  shall  fail  to 
for  the  same,  he  shall  at  all  times  during  the  period  of  ninety  days  si 
quent  to  such  failure  to  pay.  upon  the  request  of  the  persons  from  w 
said  property  was  purchased,  or  their  agents  duly  accredited  in  writ 
produce  within  ten  days  after  such  request  is  made  his  said  books  of  aecc 
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and  etch  and  ever>'  one  of  them  mentioned  or  described  in  aaid  statement 
and  permit  the  persons  from  whom  said  property  was  purchased,  or  their 
agents  duly  accredited  in  writing,  to  fully  examine  such  books  of  account 
and  each  and  every  one  of  them  mentioned  or  described  in  said  statement, 
and  to  make  copies  of  any  part  thereof.     Upon  such  request  being  made, 
.  failure  to  so  produce  within  ten  days  said  books  of  account  and  each  and 
every  one  of  them  mentioned  or  described  in  said  statement  shall  be  pre- 
aumptiTe  evidence  that  each  and  every  pretense  relating  to  the  purchaser's 
means  or  ability  to  pay  in  said  statement  contained  were  false  at  the  time 
of  making  said  statement  and  were  known  to  the  purchaser  to  be  false. 
Amd  by  chap.  556,  Laws  1905.    Takes  effect  Mav  18,  1905. 
The  case  of  People  r.  Dumar,  3  St.  Rep.,  490 ;  42  Hun.  83 ;  5  N.  Y.  Cr.,  60, 
was  reversed  in  11  St.  Rep.,  19;  100  N.  Y.,  502;  8  N.  Y.  Cr.,  268. 

The  purchase  of  property  is  not  criminal,  unless  the  false  pretense  is 
made,  put  in  writing  and  signed  by  the  party  to  be  charged  where  it  relates 
to  his  means  or  ability  to  pay.  People  i'.  Moore,  37  Hun,  93. 
See  People  v.  Page,  22  St.  Rep.,  278;  7  N.  Y.  Cr.,  0;  4  N.  Y.  8upp.,  780. 
§  545.  Valiae  of  eTidence  of  debt,  how  ascertained. — If  the  thing 
stolen  consists  of  a  wi-itten  instrument,  being  an  evidence  of  debt,  other 
than  a  public  or  corporate  certificate,  scrip,  bond,  or  security  liaving  a 
market  value,  or  being  the  transfer  of  or  evidence  of  title  to  any  'property, 
or  of  the  creating,  releasing,  or  discharging,  of  any  demand,  right  or  obfi- 
Hation,  the  amount  of  money  due  thereupon  or  secured  to  be  paid  thereby, 
and  remaining  unsatisfied,  or  which,  in  any  contingency,  might  be  collected 
thereupon  or  thereby,  or  the  value  of  the  property  transferred  or  afl'ected, 
or  the  title  to  which  is  shown  thereby,  or  the  sum  which  might  be  recovered 
for  the  want  thereof,  as  the  case  may  be,  is  deemed  the  value  of  the  thing 
atolen. 

Proof— On  the  trial  of  an  indictment  for  stealing  foreign  bank  bills,  the 
pohlic  prosecutor  must  produ  e  at  least  prima  facie  evidence  of  the  existence 
of  the  banks,  and  of  the  genuineness  of  the  bills.  Peoples.  Caryl,  12  Wend., 
^7;  Johnson  v.  People,  4  Dcnio,  864.  Evidence  that  the  prisot  er  had  passed 
theaiolen  bills  as  genuine  is,  it  »eevui,  sulficict.  Johnson  t.  People,  ante.  So 
i>  evidence  that  bills  of  the  same  kind  have  been  received  and  passed  in  the 
ordinary  course  of  business,  as  a  part  of  the  currency  of  the  country.     Id 

Barden. — The  presumption  is  in  favor  of  the  genuineness  of  a  bank  bill, 
f'd  (he  onus  of  proving  the  contrary  rests  upon  the  defendant.  People  v. 
I'allon,  6  Park.  256.  The  fact  that  a  bill  has  been  paid  for.  and  received  in 
Payment  of,  services,  is  some  evidence  that  it  is  genuine  and  of  some  value 

J  SIS.  Id.;   passenger  ticket.— If  the  thing  stolen  is  a 

ticket,  paper  or  other  writing,  entitling  or  purporting  to  entitle, 
the  holder  or  proprietor  thereof  to  a  passage  upon  a  railway  car, 
vessel,  or  other  public  conveyance,  the  price  at  which  a  ticket, 
entitling  a  person  to  a  like  passage,  is  usually  sold,  is  deemed  the 
value  thereoL 

§547.  Id.;  of  other  articles.— In  every  case  not  otherwise 
^ulated  by  statute,  the  market  value  of  the  thing  stolen  is 
deemed  its  value. 

§348.  Claim  of  title,  ground  of  defense.— Upon  an  in- 

^HJUnent  for  larceny  it  is  a  sufficient  defense  thnt  the  property 
^as appropriated  openly  and  avowe<lly  under  a  claim  of  title  pre- 
^^fre<l  in  good  faith,  even  though  such  claim  is  untenable.  But 
^his  section  shall  not  excuse  the  retention  of  the  property  of  an- 
^^her,  to  offset  or  pay  demands  held  ngainst  him. 
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The  Kference  to  section  448  in  People  t*.  Grim,  8  K.  T.  Cr.,  810.  sbouU  be 
to  thia  section. 

Cl«im  Af  title. — A  persoD,  who  removes  property  under  claim  of  title,  b 
not  guilty  of  krceoy.    People  v.  Burton.  1  N.  Y.  Cr..  297. 

Application  to  Indebtedness.— In  People  e.  Smith,  5  Park.,  490,  it  w» 
held  that  it  was  no  defense  to  a  charge  of  obtaining  money  by  false  preteoses. 
that  the  owner  was  at  tlie  time  indebted  to  the  defendant  in  an  amount  equal 
to  the  sum  so  obtained,  and  the  latter  intended  to  apply  the  money  on  such  debt 
But  in  People  v.  Thomas.  3  Hill.  169.  a  false  representation  tending  merely  to  in- 
duce a  person  to  pay  a  debt  previously  due  from  him  was  held  not  to  be  witbia 
the  statute  against  obtaining  property  by  false  pretenses,  though  payment  is 
thereby  secured.  In  the  ca.Hc  last  ci  ed.  the  partv,  on  payin^his  money,  knew 
that  it  W}is  to  be  appropriated  to  the  payment  of  the  debt  People  v.  bmitb,  5 
Park..  515. 

Retention  in  good  faith.— Proof  that  the  propertjr  was  obtained  and  held 
in  cood  faith  by  tbe  party  charged  with  stealing  it,  wdl  take  from  the  case  ill 
criminal  intent.     People  v.  Grim,  3  N.  Y.  Cr.,  317. 

See  People  v.  Ouley,  7  St.  Rep.,  798. 

§  549.  Intent  to  restore  property.— The  fact  that  the  de- 
fendant intended  to  restore  the  property  stolen  or  embezzled,  is 
no  ground  of  defense,  or  of  mitigation  of  punishment,  if  it  has  not 
bc^n  restored  before  complaint  tb  a  magistrate,  chaining  the  com- 
mission of  the  crime. 

See  Chatterton  v.  People.  15  Abb.,  147. 

§  550.  Criminally  receiTinK  property. — A  person,  who  buys  or  re- 
ceives  any  stolen   property,  or  any   prop<»rty  which   has   been   wrongfully 
appropriated  in  such  a  manner  as  to  constitute  larceny  according  to  this 
chapter,  knowing  the  same  to  have  been  stolen  or  so  dealt  with,  or  who 
corruptly,    for    any   money,    property,    reward,   or    promise   or    agreement 
for   the  same,   conceals,   withholds,   or  aids  in  concealing  or   withholding 
any    property,   knowing   the   same   to   have   been    stolen,   or    appropriated 
wrongfully    in   such    a   manner   as   to   constitute   larceny   under    the   pro- 
visions   of    this   chapter,    if    such    misappropriation    has   been    committed 
within  the  state,  whether  such  property  were  so  stolen  or  misappropriated 
within   or   without   the   state,   or   who   being  a   dealer   in   or    eollector  of 
junk,  metals  or  second  hand  materials,  or  the  agent,  employe  or   repre- 
sMitative   of   such   dealer   f)r   collector,   buys   or   receives   any   wire,   cable, 
copper,  lend,  solder,  iron  or  brass  used  by  or  belonging  to  a  railroad,  tele- 
phone,  telcgrapli,   gas  or   electric   light   company   without  ascertaining  by 
diligent   inquiry,    that   the   person    wiling   or   delivering   the   same    has   a 
legal   right   to  do  so,  is  guilty  of  criminally  receiving  such  property,  and 
is  punishable,  by  imprisonment   in  a   state  prison  for  not  more  tnan   five 
vears.  or  in  a  count v  jail  for  not  more  than  six  months,  or  bv  a  fine  of 
not  more  than   two   himdrcd  and   fifty  dollars,  or  by  both  such   fine  and 
imprisonment. 

A«»  amended  by  L.  1003.  chap.  320.     In  effect  July  1.  1903. 

Distinct  offenses. — Larceny  and  the  ofTense  of  receiving  stolen  goods 
nre  separate,  di^^tinet  and  independent,  requiring  different  kinds  of  proof. 
People  r.  Brien.  2.=)  St.  Kep..  230:  r)3  Hun.  407;  7  N.  Y.  Cr.,  166. 

Extent  of  provision. — This  section  is  quite  broad  and  includes  within 
it^  terms  all  persons  who  receive  stolen  propertv  knowing  it  to  be  stolen. 
People  r.  Wcldon.  20  St.  Rep..  114:   111  N.  Y.,  r>74. 

What  constitntes. — Under  the  new  classification  and  defini- 
tion of  offenses,  as  contained  in  the  Penal  Code,  re* 
eeivinsr  stolen  goods,  knowing  them  to  have 
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"been  stolen,  remains  a  criminal  offense.     People  v.  Sanborn,  14  St.  Rep.» 
128. 

A  peisoD  who  buys  or  receives  any  stolon  proix;rty,  knowing  the  same  to 
have  beea  stolen,  is  guilt}'  of  criminally  receiving  such  property.  People  v. 
Wcldon,  20  St.  liep..  11-1;  111  N.  Y.,  514. 

Rtolen  ffoods  must  have  been  feloniously  received,  to  authorize  a  conviction. 
Wilier  p.  People.  2o  Hun,  473;  13  W.  Dig..  2tK);  People  v.  Johnson,  1  Park.,  564. 

A  man  cannot  be  convicted  of  feloniously  receiving  from  himself  property 
which  he  hiis  stolen.  People  v.  Brien,  25  St.  Rep..  239;  5J  Hun,  497;  7  IS.  Y. 
Cr..  m. 

All  who  have  confederated  in  feloniously  receiving  embezzled  goods,  know- 
ing them  to  have  been  emlx^zzled,  may  be  convicted,  though  the  receiving  wa» 
at  different  times  and  places,  and  though  all  were  not  present.  People  t>. 
Stein.  1  Park..  202. 

If  the  foods  have  been  stolen  from  a  bailee  by  another,  the  owner  may  ren- 
der himself  criminally  responsible  by  fraudulently  receiving  them  from  the 
thief.    People  v,  Wiley.  3  Hill.  194. 

Possession  of  stolen  iroods. — The  possession  of  stolen  goods,  immediately 
after  the  larcenv^,  if  under  peculiar  and  suspicious  circumstances,  where  there. 
is  evidence  tending  to  show  that  some  other  person  or  persons  stole  the  propn 
erty,  not  being  satisfactorily  explained,  will  warrant  a  conviction.  Goldstein 
«.  People,  82  N.  Y.,  231. 

Instigator. — Where  a  person  is  the  instigator  and  employs  another  to  assist 
him  in  procuring  the  goocls,  and  it  is  thr»  ugh  the  agency  of  the  latter  and  by 
his  use  of  the  forged  orders  furnished  to  him  by  the  former  that  the  posses- 
sion of  the  goods  is  obtained,  both  are  principals  in  the  transaction,  and  it  is  a 
taking  by  both  and  not  a  receiving  by  one  from  the  other.  People  v.  Brien,  25 
St.  Hep..  239;  53  Hun,  496;  7  N.  Y.  Cr.,  166. 

Kcyottator. — A  person,  who  negoiates  for  the  restoration  of  stolen  prop- 
erty in  onsideration  of  himself  receiving  a  percentage  therefor,  and  receive* 
the  property  though  under  color  of  an  agency  from  the  owner,  is  guilty  of  the 
offense  of  receiving  stolen  property.     People  v.  Wiley,  3  Hill,  194. 

Identification.— In  People  r.  Connor.  52  St.  Rep.,  83;  68IIun,  78,  thequcs- 
tion  of  pro>f  of  identification  of  i)roperty  arose  upon  the  trial  of  an  indict- 
nienl  for  receiving  stolen  goods  and  was  discussed  at  some  length.  In  this, 
casfeilwas  held  that  the  evidence  was  sufficient  to  support  a  conviction. 

J^cfease. — The  prisoner  hns  the  right  to  meet  the  evidence  against  him  by 
tesiimony  tending  to  show  that  he  came  by  the  property  honestly.  People 
»•  Dowliig.  84  if.  Y..  478.  J  1     i      J 

A  proviso  to  the  effect  that  a  person,  who  receives  such  property  with  a 
laudable  intent,  is  not  guilty  of  the  commission  of  the  crime,  has  been  incor- 
Ponitedjn  the  act.  People  v.  Weldon,  20  St.  Rep..  114;  HI  N.  Y.,  574. 
.  "Ttdence. — Evidence  competent  upon  the  trial  of  an  indictment  for  receiv- 
jjg  stolen  property,  knowing  it  to  have  been  stolen.  Copperman  r.  People,  5S 
^-  Y.,  591;  People  r.  Shulman,  80  id.,  374,  note;  Coleman  v.  People,  55  id.,  81. 

§  Ml.  Ayerment  and  proof. — It  is  not  necessary  to  aver, in 
ftu  indictment  for  an  offense  specified  in  the  last  section,  nor  to 
Pi^ve  upon  the  trial  thereof,  that  the  i)rincipal  who  stole  the 
Property  has  l)een  convicted,  or  is  amenable  to  justice. 

IfJ  the  more  ancient  order  of  procedure,  the  conviction  of  the  thief  ncccs- 
**i^7  preceded  t he  trial  of  the  receiver,  and  the  offense  of  the  latter  neces- 
*%  involved  two  persons,  the  person  who  purloined  the  property,  and  the 
PcrsoD  who  received  it,  knowing  it  to  have  been  stolen.  If  the  latter  was  ac- 
^**ory  before  or  after  the  fact,  he  was  not  a  receiver,  but  a  principal.  Under 
the  new  procedure,  the  thief  need  not  be  convicted  Ix'fore  entering  upon  and 
??plelini(  the  trial  of  the  receiver,  but  his  existence  is  c'early  contemplated, 
•^^•snot  now  necessary  to  aver  or  prove  that  the  principal  who  stole  the  prop 
?y  has  been  convicted  or  is  amenable  to  justice.  People  v.  Brien,  25  St. 
%.  m;  58  Hun,  4»7;  7  N.  Y.  Cr..  171;  6  N.  Y.  Supp..  198. 
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CHAPTER  V. 

Extortion  and  Oppremon, 

Sbction  552.  "Eztortioa"  defined. 

553.  What  threats  may  constitute  extortion. 

554.  Punishment  of  extortion  in  certain  cases. 

555.  Compelling  execution,  etc.,  of  papers. 

556.  557.  Oppression  and  extortion  committed  under  color  of  official 

right. 

558.  BlacKmail. 

559.  Sending,  etc.,  of  threatening  or  annoying  letters,  etc.,  penalty 

for. 

560.  Attempts  to  extort  money,  or  property,  by  verbal  threats. 

561.  Unlawful  threat  referring  to  act  of  third  person. 

§  9S3.  ^^  Extortion  "  defined.— Extortion  is  the  obtainiDg 
of  property  from  another,  with  his  consent,  induced  by  a  wrong- 
ful use  of  force  or  fear,  or  under  color  of  official  right 

The  case  of  People  v.  Barondess,  41  St.  Rep.,  662;  8  N.  Y.  Cr.,  248;  61 
Hun,  572;  16  N.  Y.  Supp.,  438,  was  reversed  in  45  St.  Rep.,  248;  8  N.Y.  Cr., 
376;  133N.Y.,649. 

What  constitutes. — The  statute  is  not,  either  by  its  language  or  reasonable 
import,  confined  to  the  case  of  an  actual  injury  to  some  specific  article  of  prop- 
erty, but  is  made  to  include  the  threat  to  do  any  unlawful  injury  to  property. 
People  V.  Barondess,  45  St.  Rep.,  248;  138  N.  Y.,  549;  8  N.  Y.  Cr.,  «76.  See 
dissenting  opinion  of  Justice  Daniels,  in  8  N.  Y.  Cr.,  257;  41  St.  Rep  ,  669; 
upon  which  the  general  term  judgment  was  reversed  by  the  court  of  appeals, 
without  written  opinion. 

Obtaining  money  from  another  with  his  consent,  induced  by  a  threat  to  in- 
jure the  business  of  the  individual  threatened,  by  persuading  his  employes  to 
absent  themselves  from  work,  is  extortion  under  this,  and  subd.  1  of  the  next, 
.section.    Id. 

The  procuring  of  money  from  another  with  his  consent,  obtained  by  feai 
Induced  by  a  threat  to  do  or  continue  an  unlawful  injury  to  property,  «.  ^., 
to  continue  a  "  boycott,"  constitutes  the  crime  of  extortion  under  this  and  the 
following  section.  People  v,  Wilzig,  4  N.  Y.  Cr.,  408.  It  is  of  no  conse- 
quence as  affecting  the  crime,  whether  the  money  extorted  was  persnnallv 
shared  by  the  conspirators,  or  used  to  pay  the  expenses  of  the  "  boycott"    Id. 

One  may  refuse  to  deal  with  a  firm  because  of  a  conviction  that  it  does  not 
^ve  honest  compensation  for  labor,  and  mav  ask  his  friends  or  the  public  to 
•do  the  same  thing,  and  his  conduct  may  produce  injury  to  such  business  with- 
out thereby  becoming  illegal.  People  v.  Hughes,  50  St,  Rep.,  67;  19  N.  Y. 
Supp.,  550.  But,  where  a  person  influences  his  friends  and  the  public  to  inflict 
the  same  injury  of  withdrawal  of  custom  without  just  orexcusi&le  reason,  and 
by  fraudulently  concealing  the  fact  that  it  does  not,and  pretending  that  it  does, 
exist,  and  using  official  power  and  influence  to  make  effective  the  deception, 
and  to  force  and  compel  unwilling  dealers  to  desist  from  their  purchases,  and 
that  for  the  sole  purpose  of  extorting  money  such  resultant  injury  becomes 
imlawful.    Id. 

§  SS3.  What  threats  may  eonstitate  extortion. — Fear, 

such  as  will  constitute  extortion,  maybe  induced  by  a  threat: 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the 
individual  threatened,  or  to  any  relative  of  his  or  to  any  member 
of  his  family ;  or  - 

2.  To  accuse  him,  or  any  relative  of  his  or  any  member  of  hia 
family,  of  any  crime ;  or 
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8.  To  expoie,  or  impute  to  him,  or  aoj  of  them,  aoj  d^ormity 
ordiflf^raoe;  or 
i  To  expose  any  B&cxet  affecting  him  or  any  of  tliein. 

See  notes  under  preceding  section. 

Bee  secUoos  2H  and  254  A«  ante. 

The  case  of  People  v.  Barondess,  41  St.  Rep.,  «59;  8N.Y.  Cr.,284;  61  Hun, 
«12:  16  N.  Y.  8upp.,  488.  was  reversed  in  45  St.  Rep..  248;  138  N.  Y.,  W9;  S 
K.  Y.  Cr..  876. 

The  reference  to  chap.  5.  title  16,  in  People  v.  Barondess,  8  N.  Y.  Cr.,  252, 
should  be  to  chap.  5«  title  15. 

Where  the  head  of  a  labor  organization  conveys  the  idea  strongly  and  clearly 
that,  unless  his  demand  for  money  is  complied  with,  he  can  and  will,  by  threat- 
eninir  the  hostility  of  his  order,  compel  the  retail  dealers  to  withdraw  their 
<:u8toni.  and  can  and  will  utiliase  the  power  he  has  though  the  ori^nal  occa- 
noD  for  its  exercise  is  gone,  it  amounts  to  a  threat  to  do  an  unlawful  injury  to 
property.  People  v.  Hughes.  50  St.  Rep.,  67;  19  N.  Y.  Supp..  550;  People  v. 
Barondess,  45  8t.  Rep..  2«;  188  N.Y.,  649:  8  N.  Y.  Cr.,  276;  rev'g  41  St. 
JRep.,  6»;  61  Hun,  681;  8.N.  Y.  Cr..  252;  16  N.  Y.  Supp..  440. 

§334.  Punlfthment  of  extortion  in  certain  cases. — A 

person  who  extorts  any  money  or  other  pro})erty  from  another, 
under  circumstances  not  amounting  to  robbery,  by  means  of  force 
pr  a  threat  mentioned  in  the  last  two  sections,  is  punishable  by 
imprisonment  not  exceeding  five  yeare. 

^  The  case  of  People  9.  Barondess,  41  St.  Rep.,  659;  8  N.  Y.  Cr.,  234;  6  Hun. 
SJ2;  16  N.  Y.  Supp..  438;  was  reversed  in  45  St.  Rep.,  248;  138  N.  Y.,  649;  8 
^-  Y.  Cr..  876. 

Felony.— Extortion  is  a  felony  under  the  definition  of  the  Code.  People  v, 
^^hes.  50  St.  Rep..  64;  19  N.  Y.  Supp..  550. 

Pniishmeat.— The  offense  may  he  punished  by  an  imprisonment  of  one 
year  or  more,  which  may  be,  or  must  be,  in  the  state  prison.    Id. 

§399.  Compelling  execntion,  etc.,  of  papers. — Thecom- 

Polling  or  inducing  of  another,  by  such  force  or  threat,  to  make, 
subscribe,  seal,  execute,  alter,  or  destroy  any  valuable  security, 
^f  instrument  or  writing,  affecting  or  intended  to  affect  any  cause 
of  action  or  defense  or  any  property,  is  an  extortion  of  property, 
within  the  last  two  sections. 

Amoided  by  chapter  884  of  18S2. 

Tbig  amendunent  was  made  before  the  Code  went  into  effect. 

§  396.  Oppression  and  extortion  committed  nnder  color 

of  official  riig;llt. — A  public  officer,  or  a  person  pretending  to  be 
«ach,  who,  unlawfully  and  maliciously,  under  pretense  or  color 
of  official  authority, 
L  Arrests  another,  or  detains  him  against  his  will;  or 
2.  Seizes  or  levies  upon  another's  {)rojwrtv ;  or 
8.  Dispossesses  another  of  any  lands  or  tenements ;  or 
4.  Does  any  other  act,  whereby  another  person  is  injured  in  his 
person,  property,  or  rights ; 

Commits  oppression  and  is  guilty  of  a  misdemeanor. 

See  aectioiis  118^  119  and  120.  ante. 
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§  SS7.  Oppression  and  extortion  committed  nnder  color 
of  offlcial  right. — A  public  officer  who  asks,  or  receives,  or 
agrees  to  receive,  a  fee  or  other  compensation  for  his  official  ser- 
vice, either 

1.  In  excess  of  the  fee  or  compensation  allowed  to  him  by 
statute  therefor;  or 

2.  Where  no  fee  or  compensation  is  allowed  to  him  by  statute 
therefor ; 

Commits  extortion  and  is  guilty  of  a  misdemeanor. , 

See  sections  48,  49  and  50,  ante, 

§  tW8.  Blackmail. — A  person  who,  knowing  the  contents 
thereof,  and  with  intent,  by  means  thereof,  to  extort  or  gain  any 
money  or  other  property,  or  to  do,  abet,  or  procure  any  illegal 
or  wrongful  act,  sends,  delivers,  or  in  any  manner  causes  to  be 
forwarded  or  received,  or  makes  and  parts  with  for  the  purpose  that 
there  may  be  sent  or  delivered,  any  letter  or  writing,  threatening 

1.  To  accuse  any  pei*son  of  a  crime ;  or 

2.  To  do  any  injury  to  any  person  or  to  any  property  ;  or 

3.  To  publish  or  connive  at  publishing  any  libel ;  or 

4.  To  expose  or  impute  to  any  person  any  deformity  or  disgrace; 
Is  punishable  by  imprisonment  for  not  more  than  five  years. 

See  section  254.  ante. 

Former  statute. — The  former  statute  was  intended  to  embrace  only  cas« 
where  the  intent  to  obtain  that  which,  in  just'ce  aud  equity,  the  writer  of  the 
letter  was  not  entitled  to  receive.  People  »».  Griffin,  2  Barb.,  427.  It  did  nol 
extend  to  cases  where  the  person  threatened  actually  owed  tlie  writer  the  sura 
claimed  by  him.     Id. 

Construction. — No  precise  words  are  needed  to  convey  a  threat.  People 
V,  Thompson,  97  N.  Y..  313;  2  N.  Y.  Cr.,  527.  It  may  be  done  by  innuendo 
or  suggestion.  Id.  To  ascertain  whetlier  a  letter  conveys  a  threat,  all  it* 
language  together  with  the  circumstances  under  which  it  was  written,  and  the 
relations  between  the  parties,  may  be  considered.  Id.  If  it  can  be  found 
that  the  proper  and  natural  effect  of  the  letter  is  to  convey  a  threat,  then  the 
mere  form  of  words  is  unimportant.     Id. 

Where  made. — A  threat  of  the  character  mentioned  in  the  statute  must  be 
made  in  the  letter  delivered  to  the  complainant.  People  v.  Gillian,  18  St. 
Rep.,  681;  50  Hun,  38;  2  N.  Y.  Supp,,  477.  But  parol  evidence  is  admissible 
to  show  that,  by  the  language,  etc.,  used,  the  writer  intended  to  make  the 
threat,  and  the  receiver  so  understood  its  meaning.     Id. 

By  whom.— To  make  out  the  crime  specified  in  this  section,  it  is  not  neces* 
eary  to  show  that  the  threat  was  against  the  person  to  whom  the  letter  was 
sent  or  addressed,  or  that  its  writer  or  sender  was  the  one  threatening  to  do 
the  unlawful  act  People  v.  Thompson,  97  N.  Y.,  317;  2  N.  Y.  Cr.,  526.  Il 
may  be  committed  by  one  who  sends  a  letter  conveying  a  threat  of  some  othei 
person  to  do  the  forbidden  acts,  provided  he  sends  the  letter  for  the  unlawful 
purposes  mentioned  in  the  section.  Id.  Nor  is  it  needful  that  the  threat 
should  inspire  fear,  or  that  it  should  be  calculated  to  produce  terror.  Id.  But 
if  the  threat  is  of  the  kind  mentioned  in  the  section,  and  is  made  and  con- 
veyed with  the  view  and  intent  specified  therein,  the  crime  has  been  commit- 
ted, however  far  the  threat  may  have  fallen  short  of  its  purp)08e.     Id. 

Friendship. — This  section  cannot  be  evaded  under  the  guise  of  friendship. 
Id. 

Honest  demand. — An  honest  demand  for  indemnity  for  a  wrong,  made  in 
good  faith,  accompanied  by  a  suggestion  that  legal  proceeilings  will  be  resorted 
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to  unless  satisfaction  is  voluntarily  made,  is  not  a  threat  within  the  section, 
though  the  wrong  is  one,  the  disclosure  of  which  will  bring  disgrace  upon  the 
euilty  party.  People  v.  Wightman,  5  St  Itep..  787;  104  N,  Y.,  601;  6  N.  Y. 
Or..  549,  affg  6  St.  itep.,  521;  43  Hun,  858. 

Illegal  act.— It  is  not  essential  that  the  threat  on  its  face  be  to  do  an  illegal 
set.  Id.  An  accusation  in  writing  of  an  act  involving  moral  turpitude, 
known  by  the  writer  to  be  false,  accompanied  with  a  suggestion  that  legal 
proceedings  will  be  taken,  unless  the  person,  against  whom  it  is  made,  pur* 
chases  silence,  may  be  a  threat  within  the  section,  though,  in  form,  the  accused 
is  only  called  upon  to  render  satisfaction  for  that  which,  if  the  charge  is  true, 
will  entitle  the  accuser  to  pecuniary  compensation.     Id. 

Crime.— The  gist  of  the  offense  is  the  attempt  to  extort  money  by  amalicioua 
threat  to  accuse  of  some  crime.  People  r.  Gillian,  18  St.  Hep.,  681;  50  Hun, 
38;  2  N.  Y.  Supp.,  477.  The  words  used  do  not  constitute  the  offense  without 
the  accompanying  intent  to  extort.    Id. 

What  const! tates. — What  facts  constitute  the  crime  of  forwarding  threaten- 
ing letters,  under  this  section.  People  v.  Wightman,  6  St.  Rep.,  521;  43  Hun, 
S58;afrd.  5  St.  Rep.,  787;  104N.  Y.,601;  5  N.  Y.  Cr.,549. 

§  339.  Sending^  ete.^  of  threatening  or  annoying  let- 
ters, etc.,  penalty  for, — A  person  who  knowing  the  contents 
iliereof,  sends,  delivers,  or  in  any  manner  causes  to  be  sent  or 
received  any  letter  or  other  writing  threatening  to  do  any  unlaw- 
ful injury  to  the  person  or  property  of  another,  or  any  person 
^to  shall  knowingly  send  or  deliver  or  shall  make  and  for  the 
l>urpose  of  being  delivered  or  sent,  shall  part  with  the  possession 
^f  any  letter,  postal  card  or  writing  with  or  without  a  name  sub- 
scribed thereto  or  signed  with  a  fictitious  name  or  with  any  let- 
^r,  mark  or  other  designation,  with  intent  thereby  to  cause  an- 
noyance to  any  person,  is  guilty  of  misdemeanor. 

Am'dbychap.  ICO  of  1891. 

Tliis  amendment  added  the  latter  provision  of  the  present  section. 

§  560.  Attempt  to  extort  money,  or  property,  by  verbal 

threats. — A  person  who  under  circumstances  not  amounting  to 
robbery,  or  an  attempt  at  robbery,  with  intent  to  extort  or  gain 
^^y  money  or  other  property,  verbally  makes  such  a  threat  as 
^ould  be  criminal  under  either  of  the  foregoing  sections  of  this 
^"apter,  if  made  or  communicated  in  writing,  is  guilty  of  a  mis- 
demeanor. 

§  361.  Unlawful  threat  referring  to  act  of  third  person. 

'^■It  is  immaterial  whether  a  threat,   made  as  specified  in  this 
^'^apter,  is  of  things  to  be  done  or  omitted  by  the  offender,  or  by 
*^y  other  person.    ' 
See  notes  under  section  658,  ante. 


CnAPTER  VI. 

False  Personation,  and  CJieata. 

^■CTioN  563.  Falaely  personating  another. 

563.  Limitations  as  to  indictment. 

564.  Receiving  property  in  false  cbarttcter. 

565.  Personating  ofliccrs,  policemen,  and  otlier  persons. . 
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Sbction  M6.  Obtaining  gignature  by  false  pretenses. 

566a. Obtaining  or  giving  false  peaiCTee  of  animals,  kow  punidied. 

567.  Obtaining  property  for  charitiu>le  purposes. 

568.  Obtaining  negutiable  evidence  of  debt  by  false  pretenses. 
560.  Usin^  false  check  or  order  for  payment  of  money. 

570.  Obtaining  employment  by  false  statements  or  fraadnlent  repre 

sentations  as  a  deaf  and  dumb  person,  a  misdnneaoor. 

571.  Selling  or  secreting  property  with  intent  to  defraud. 

572.  Pawmng,  etc.,  borrowed  property. 

573.  Personatinf^  beneficiary  of  entrance  ticket. 

574.  Mock  auctions. 

§  tMld.  Falsely  personating  another. — A  person  wh< 
falsely  personates  another,  and,  in  such  assumed  character, 

1.  Marries  or  pretends  to  marry,  or  to  sustain  the  marriage  rela 
tion  towards  another,  with  or  without  the  connivance  of  the  latter 
or 

2.  Becomes  bail  or  surety  for  a  party  in  an  action  or  specia 
proceeding,  civil  or  criminal,  before  a  court  or  officer  authorizec 
to  take  such  bail  or  surety  ;  or 

3.  Confesses  a  judgment;  or 

4.  Subscribes,  verifies,  publishes,  acknowledges,  or  proves  i 
written  instrument,  which  by  law  may  be  recorded,  with  inten 
that  the  same  may  be  delivered  or  used  as  true ;  or 

5.  Does  any  other  act,  in  the  course  of  any  action  or  proceed 
ing,  whereby,  if  it  were  done  by  the  person  falsely  impersonated 
such  person  might  in  any  event  become  liable  to  an  action  or  sp€ 
cial  proceeding,  civil  or  criminal,  or  to  pay  a  sum  of  money,  o 
to  incur  a  charge,  forfeiture,  or  penalty,  or  whereby  any  benefi 
might  accrue  to  the  offender,  or  to  another  person  ; 

Ls  punishable  by  imprisonment  in  a  state  prison  for  not  mor 
than  ten  years. 

The  Code  makes  no  attempt  to  define,  in  terms,  what  constitutes  a  cheai 
People  V,  Olsen,  39  St.  Rep.,  297. 

§  S03.  Limitations  as  to  indictments. — An  indictmec 
cannot  be  found,  for  the  crime  specified  in  subdivision  first  of  th 
last  section,  except  upon  the  complaint  of  the  person  injures 
if  there  be  any  such  person  living,  and  within  two  years  afte 
the  perpetration  of  the  crime.  ' 

§  564.  Receiving  property  in  false  character. — A  persor 

who  falsely  personates  another,  or  the  officer  or  agent  of  any  legally  organize 
or  incorporated  society  or  institution,  or  falsely  represents  himself  to  be  sue 
an  officer  or  agent,  and  in  such  assumed  character  receives  anv  money  or  pro] 
erty.  knowing  that  it  is  intended  to  be  delivered  to  the  individinil  or  society,  ( 
institution  or  its  officers  or  agents,  so  personated,  or  whose  officer  or  agent  h 
falsely  claims  to  be,  with  the  intent  to  convert  the  same  to  his  own  use  or  t 
that  of  another  person  who  is  not  entitled  thereto,  is  punishable  in  the  sam 
manner  and  to  the  same  extent  as  for  larceny,  of  the  money  or  property  i 
reciiived. 
Am'd  by  chap.  827  of  1899.    In  force  Sept.  1,  1899. 

§  565.  Personating  officers^  policemen  and  other  persons 

— A  person   who  falsely  personates  a  public  officer,  civil  o 
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TDili^rr.  or  a  policeman,  or  a  private  individual  having  special 
aathomy  by  law  to  perform  an  act  affecting  the  rights  or  in- 
terests of  another,  or  who  assumes,  without  authority^  any  uni- 
form  or  badge  by  which  such  an  officer  or  person  is  lawfully 
distingaished,  and  in  such  assumed  character  does  an  act,  pur- 
porting to  be  official,  whereby  another  is  injured  or  defrauded,  i* 
guilty  of  a  misdemeanor. 

A  port  warden  of  another  state,  who  had  assumed  the  office  of  port  warden. 
in  this  state,  was  held,  in  Curtin  «.  People,  26  Hun.  564;  aff'd,  without  opin- 
ioQ,  io  8d  N.  Y.,  621,  punishahle  under  chap.  87  of  1881. 


3M.  Obtaining  signature  by  false  pretenses.  —  A  per- 
son who,  with  mtent  to  cheat  or  defraud  another,  designedly,  by^ 
color  or  aid  of  a  false  token  or  writing,  or  other  false  pretense, 
obtains  tbe  signature  of  any  person  to  a  written  instrument,  is- 
punishable  by  imprisonment  in  a  state  prison  for  not  more  than 
three  years,  or  in  a  county  jail  for  not  more  than  one  year,  or  by 
a  fine  of  not  more  than  three  times  the  value  of  the  money  or 
property  affected  or  obtained  thereby,  or  by  both  such  fine  and 
imprisonment. 

See  flections  528,  520  and  {44.  qute^  . 

What  constitates. — Th&  ootatnlng  of  the  signature  of  a  person  as  an  in- 
aoraer  upon  a  promissory  note  hy  false  pretenses,  with  the  intent  to  cheat  and 
defraud  him,  is  an  offense  within  this  section.  People  v.  Cole,  4S  St.  Rep.» 
85il;20N.Y.  Supp..  505. 

The  fact  that  the  person  so  defrauded  was  credulous  and  unwary  is  imma- 
terial.   Id. 

Where  the  signature  of  a  municipal  officer  was  procured  to  a  false  claim  of 
indebtedness  against  the  municipal  corporation  by  its  presentation  under  such, 
^.'^umstances  and  in  such  a  manner  as  was  calculated  to  deceive  him.  a  con- 
^^Hi  will  be  sustained.  People  ex  rel.  Phelps  v.  Court,  etc..  83  N.  Y.,  436. 
^Ic  iBdaceHeal — The  falise  pretense  need  not  be  the  sole  inducement  to* 
the  act  of  the  party  defrauded.    Id. 

The  signing  of  the  instrument  must  be  occasioned,  or  materially  influenced,. 
JJy  t*Je  false  pretenses.  Therasson  v.  People,  82  N.  Y.,  2:i8;  rev  g  2U  Hun.  55. 
*he defrauded  party,  in  giving  his  signature,  must  rely  upon  them.  Id.  Thia 
Y^  need  not  be  established  by  direct  proof,  but  may  be  inferred  from  the 
^*^  tending  legitimately  to  show  it.    Id. 

^***ace.— To  create  the  false  representation,  spoken  or  written  words  are 
not  oi^cessary.  People  ex  reL  Phelps  v.  Court,  etc.,  83  N.  Y.,  436.  A  mute 
or  sii^Q^  act  may  convey  the  ffdsehood,  and  if  it  does,  it  constitutes  the 
<>fffnse.    Id. 

.^A<lictinent. — It  is  not  essential  to  set  forth  all  the  details  of  the  fraud. 
*d.  It  is  sufficient  to  specify  particularly  the  prelensea,  to  aver  their  falsity 
™  the  fraudulent  intent,  and  to  show  how  they  were  effectual  in  accomplish- 
*??  the  fraud.  Id.  If  the  false  pretense  is  capable  of  defniuding.  it  is  sufll- 
^2^;  this  must  be  determined  by  the  circumstances  of  each  particular  case.  Id. 
-»^ldeii«e. — On  the  trial  of  an  indictment  under  this  section,  evidence  that 
wfeodant  procured  the  defraufied  person  to  indorse  other  notes  from  time  to 
thnetoalarge  amount,  which  finally  resulted  in  his  financial  ruin,  is  compet- 
«tjs  bearing  on  tlie  former's  motive.  People  v.  Cole,  48  St.  Rep.,  351;  20 
NY.  Supp..  505. 

T>MtioA  for  Jnry  — Whether  the  representations  were  made  for  the  i)ur- 
^^of  induclDg  the  defraoded  person  to  indorse  the  note,  and  with  intent  to 
^^tand  defraud  him,  and  whether  they  wore  false  and  were  calculated  Uy 
^"^^  him,  are  qmrtioiu  for  the  jury.    Id. 
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The  question  whether  the  false  pretense  was  calculated  to  deceive  and  was 
capable  of  defrauding,  is  one  for  the  jury.  People  ex  rel.  Phelps  v.  Court, 
etc.,  83  N.  Y.  430. 

In  order  to  convict  under  this  section,  the  jury  must  find  as  a  fact  that 
the  false  pretense  was  uttered  with  tlie  intent  to  cheat  or  defraud  another. 
Brown  v.  People.,  10  Hun,  535.  The  intent  "  to  cheat  and  defraud  "  is  an 
4.'ssential  element  of  the  ofTense.     Id. 

§  566a.  Obtaining  or  giving  false  pedigree  of  animals,  how 
linnislied. — Every  person  who  by  any  false  pretense  s^hall  obtain  from  any 
•club,  association,  society  or  company  for  improving  the  breed  of  cattle, 
horses,  sheeji.  swine  or  other  domestic  animals  the  registration  of  any 
animal -in  the  herd  register  or  other  register  of  any  such  club,  association, 
society  or  company  or  a  transfer  of  any  such  registration,  and  every  per- 
son who  shall  knowingly  give  a  false  pedigree  of  any  animal,  shall  be 
deemed  guilty  of  a  misflemeanor  and  upon  conviction  thereof  shall  be 
punished  by  imprisonment  in  a  county  jail  for  a  term  not  exceeding  one 
vear,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  bv  both  such  fine 
and  imprisonment. 

Added  by  chap.  153  of  1887. 

§  567.  Obtaining  property  for  charitable  purposes. — A  person, 
who  wilfully,  by  color  or  aid  of  any  false  token  or  writing,  or  other  false 
preteise,  obtains  the  signature  of  any  person  to  any  written  instrument, 
or  any  money  or  i)roperty.  for  any  alleged  or  pretended  charitable  or  benev- 
olent purpose,  is  punishable  by  imprisonment  for  not  less  than  one  nor  more 
than  three  years,  or  h\  a  fine  to  an  amount  not  exceeding  the  value  of  the 
money  or  property  obtained,  or  by  both. 

In  People  ?•.  Ciough,  17  Wend,  351,  it  was  held  that  an  indictment  would 
not  lie  for  obtaining  money  by  false  pretenses,  where  the  money  was  parted 
with  as  a  charitable  donation,  thougli  the  pretenses  moving  to  the  gift  were 
false  and  fraudulent.  This  case  was  decided  under  section  53.  art.  4,  title 
3,  chap.  1,  part  4  of  the  Revised  Statutes,  prior  to  the  enactment  of  chap. 
144  of  1853. 

§  567a.  Obtaining  by  frand  or  iiiritliont  antbority  signature  to 
applications  or  property  for  degrees,  secrets  or  membership  in 
secret  fraternities. — A  person  who  wilfully  by  color  or  aid  of  any  false 
token  or  writing,  or  other  false  pretense  or  false  statement  verbal  of 
written,  or  without  authority  of  the  grand  lodge  hereinafter  mentioned, 
obtains  the  signature  of  any  person  to  any  written  application  or  any 
money  or  |)roi)erty  for  anj'  alleged  or  ])retcnded  degree,  or  for  any  alleged 
or  pretended  >ecrf't  work  or  for  any  alleged  or  pretended  secrets  of.  or 
membcrslnj)  in  any  secret  fraternal  association,  society,  order  or  organiza- 
tion having  a  grand  lodge  in  this  state,  or  in  any  subordinate  lodge  or 
body  thereof  is  punishable  by  imprisonment  for  not  more  than  three  years 
or  by  a  fine  t«»  an  amount  not  exceeding  the  value  of  the  money  or  prop- 
erty obiaiiied  or  bv  both. 

Added  by  chap.'3r.(;.  Laws  1005.     Takes  etreot  Sept.  1,  1005. 

§  568.  Obtaining  negotiable  evidence  of  debt  by  false  pre- 
tenses.— \i  the  false  token,  by  which  money  or  ])roperty  is  obtained  in 
violation  oi  sections  live  hundred  an«l  sixty-six  and  five  hundred  and  sixty- 
seven,  is  a  promissory  note  or  other  neyoiiable  eviden<e  of  debt  purporting 
to  be  issued  by  or  under  the  authority  of  any  banking  company  or  cor- 
poration  not  in  existence,  the  person  guilty  of  such  cheat  i<  puni»ihable  by 
imprisomnent  in  a  state  prison  not  exceeding  seven  years,  instead  of  by 
tin?  punishments  prescribed  by  those  sections. 

§569.  Using  false  check  or  order  for  payment  of  money. — 

The  uso  of  a  matured  check,  or  other  order  for  the  payment  of 
money,  as  a  means  of  obtaining  a  sigrnatnre,  or  monev  or  prop- 
erty, such  as  is  specified  in  sections  five  hmidred  and  sixty-six  and 
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five  hundred  and  sixty-seven,  bj  a  person  who  knows  that  the 
<irawer  thereof  is  not  entitled  to  draw  for  the  sum  specified 
therein,  upon  the  drawee,  is  the  use  of  a  false  token  witnin  the 
meaning  of  those  sections,  although  no  representation  is  made  in 
respect  thereta 

See  sectioQ  529,  ante. 

Fraidnlent  cheek. — If  one  who  has  no  money  or  credit  at  a  bank  draws  a 
check  thereon  and  obtains  money  therefor  from  some  third  person,  he  may, 
a  iemt,  be  guilty  of  a  crime  under  this  section.  People  v.  Clements,  8  St. 
Rep..  700:  42  Hun,  289;  5  N.  Y.  Cr.,  280. 

The  mere  possession  of  the  check  by  such  third  person  would  be  no  evidence 
of  the  crime.    Id. 

Proof  would  have  to  be  given  of  the  obtaining  of  the  money  from  him  by 
«uch  check.    Id. 

ObtaiuDg  goods  on  a  worthless,  post-dated  check  of  a  third  party  who  had 
kept  DO  account  at  the  bank  on  which  it  was  drawn,  is  withm  the  statute. 
Lesser  t».  People,  12  Hun,  668;  aff'd,  78  N.  Y.,  78. 

Wiiere  a  person  purchases  property  and  ^ives  therefor  his  check  dated  the 
^ay  of  the  sale,  but  payable  subsequently,  when  he  has  no  account  in  the  bank 
OD  which  the  check  is  drawn,  but  the  whole  transaction  is  a  device  to  cheat, 
he  is  properly  conuicted  of  obtaining  goods  by  false  pretenses.  Foote  «.  Peo- 
ple, 17  Hun,  218. 

§870.  Obtaining  employment  by  false  statement  or 
frandnlent  representation  as  a  deaf  and  dumb  person^  a 
misdemeanor. — A  person  who  obtains  employment,  or  appomt- 
wient  to  any  office  or  place  of  trust  by  color  or  aid  of  any  false 
or  forged  letter  or  certificate  of  recommendation,  or  of  any  false 
statement  in  writing  as  to  his  name,  residence,  previous  employ- 
ment or  qualification,  or  any  person  who  shall  willfully  and  inten- 
tionally fraudulently  represent  himself  or  herself  to  be  a  deaf  and 
dumb  person  in  order  to  collect,  receive  or  otherwise  obtain  mon- 
eys, food,  clothing  or  anything  of  value  whatsoever,  is  guilty  of  a 
misdemeanor. 

Am'd  by  chapter  054  of  1886. 

1*hi8  amendment  added  the  latter  provision  of  the  present  section. 

§871.  Selling  or  seereting  property  with  intent  to  de* 

fraud. — A  person  who,  having  theretofore  executed  a  mortgage 
of  personal  property,  or  any  instrument  intended  to  operate  as 
such,  sells,  assigns,  exchanges,  secretes,  or  otherwise  disposes  of 
^ny  part  of  the  property,  upon  which  the  mortgage  or  other  in- 
strament  is  at  the  time  a  lien,  with  intent  thereby  to  defraud  the 
mortgagee,  or  a  purchaser  thereof,  is  guilty  of  a  misdemeanor. 

[[his  section  waa  inserted  by  chap.  884  of  1882. 

The  sale  of  mortgaged  chattels  by  the  mortgagor,  with  the  full  permission 
^  the  mortgagee  to  sell,  is  not  within  the  statute.  Millichamp  v.  People,  14 
^'  Dig.,  252.  But  where  such  permission  is  only  to  enable  him  to  pay  the 
mortgage,  and  he,  with  fraudulent  intent,  planned  to  sell  and  convert  the  pro- 
^^  to  his  own  use,  the  case  is  within  the  statute.  Id. 
^The  People  ex  rel.  Stokes  t>.  Risely,  88  Hun,  281;  4  N.  Y.  Cr.,  109;  Vans  v. 
*(ldl€brook,  8  St.  Rep.,  277. 
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§  S79.  Pawning^  etc.^  borrowed  property. — A  person  wbo, 

"without  the  consent  of  the  owner  thereof,  sells,  pledges,  pawns,  or 

otherwise  disposes  of  any  property  which  he  has  borrowed  or 

hired  from  the  owner,  is  guilty  of  a  misdemeaDor ;  but  this  section 

does  not  apply  to  a  person  leasing  or  lending  property,  for  a  time 

not  exceeding  that  for  which  the   same  was  leased  or  lent  to 

himself. 

This  section  was  inserted  by  chapter  384  of  1882. 

By  chapter  092  of  1892,  the  then  section  578  was  made  part  of  this  section. 

See  section  855,  ante, 

§  S73.  Personating  beneficiary  of  entrance  ticket. — A 

person  who,  with  intent  to  wrongfully  convert  to  his  own  use  the 
benefits  secured  by  any  ticket,  conti'act,  or  other  paper  or  writ- 
ing, appearing  upon  its  face  not  negotiable,  and  which  entitles, 
or  purports  to  entitle  the  person  whose  name  appears  therein, 
to  entrance  upon  the  grounds  or  premises  of  a  membership  cor- 
poration, or  being  thereupon,  to  remain  upon  such  grounds  or 
premises,  falsely  personates  or  attempts  to  so  personate  any  indi- 
vidual named  in  such  ticket,  contract  or  other  paper  or  writ- 
ing, as  the  grantee  or  beneficiary  thereof,  is  guilty  of  a  misde- 
meanor. 

New.     Added  by  chap.  692  of  1892. 

§  S74.  Mock  anctioDS. — A  person  who  obtains  money  or 
property  from  another,  or  obtains  the  signature  of  another  to  any 
writing,  the  false  making  of  which  would  be  forgery,  by  means 
of  any  false  or  fraudulent  sale  of  property  or  pretended  prop- 
erty by  auction,  or  by  any  of  the  practices  known  as  mock  auc- 
tions, is  punishable  by  imprisonment  in  a  state  prison  not  ex- 
ceeding three  years,  or  in  the  county  jail  not  exceeding  one  yeai; 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such 
fine  and  imprisonment;  and  in  addition  thereto  he  forfeits  any 
license  he  may  hold  to  act  as  an  auctioneer,  and  is  forever  dis- 
qualified from  receiving  a  license  to  act  as  auctioneer  within 
this  state. 

See  section  443,  ante. 

See  chap.  289  of  1893,  amending  section  991  of  chap.  410  of  1882,  relative 
to  auctions  and  auctioneers. 


CHAPTER  VII. 

Fraudulently  Fitting  Out  and  Destroying  Ve$$eU, 

Section  575.  Person  willfully  destroymg  vessel,  etc. 

576.  Fitting  out  or  lading  any  vessel,  with  itxtent  to  wreck  the  lama. 

577.  3IulJing  false  manifest,  etc. 

§  S7A.  Person  willfally  destroying  Tessel^  etc. — A  per- 
son, who  wrecks  burns,  sinks,  scuttles,  or  otherwise  injures  or  de- 
stroys a  vessel,  or  the  cargo  of  a  vessel,  or  willfully  permits  th& 
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same  to  be  wrecked,  burned,  sunk,  scuttled,  or  otherwise  in- 
jured  or  destroyed,  with  intent  to  prejudice  or  defraud  an  in- 
sorer  or  any  other  person,  is  punishable  by  imprisonment  for  not 
more  than  five  years. 

§S76.  Fitting  out  or  lading  vessel^  with  intent  to 
wreck  tlie  same. — A  person  who  fits  out  any  vessel,  or  who 
lades  any  cargo  on  board  of  a  vessel,  who*  with  intent  to  per- 
mit or  cause  the  same  to  be  wrecked,  sunk,  or  otherwise  injured 
or  destroyed,  and  therebv  to  defraud  or  prejudice  an  insurer  or 
another  person,  is  punishable  by  imprisonment  in  the  state  prison 
not  ex(mling  ten  years. 

*  So  in  original. 
Am'd  by  chap.  663  of  1892. 

This  amendment  omitted  the  statement  of  the  minimum  limit  of  punish- 
ment. 

§  S77.  Malting  false  manifest,  etc. — A  person,  guilty  of 
preparing,  making  or  subscribing,  a  false  or  fraudulent  manifest, 
invoice,  bill  of  lading,  ship's  register  or  protest,  with  intent  to 
defraud  another,  is  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  three  years,  or  by  a  fine  not  exceeding  one  thou- 
«and  dollars,  or  both. 

CHAPTER  VIII. 

Miteonduet  and  Fraudi  in  Relation  to  Itisurance  Corporations,  AtBoeiations 

and  Soeietiea. 

Sbciion  577a.  False  statements  in  application  for  membership. 

577b.  Discriminations  and  rebates  by  life  insurance  corporations  pro- 
hibited. 

577c.  Acting  as  agent  of  life  insurance  corporation  without  certifi- 
cate of  authority. 

577d.  Fire  insurance  corporations  to  use  standard  policy  only. 

577e.  Overcharges  hj  marine  insurance  agents. 

577f.  Misconduct  of  officers  and  agents  of  corporations  for  the  in- 
surance of  domestic  animals. 

557g.  Transfers  to  and  reinsurance  of  risks  in  unauthorized  foreign 
corporations  prohibited  to  co-operative  associations. 

5671l  Misconduct  of  officers  and  agents  of  cooperative  insurance 
companies. 

557i.  Acts  of  agents  of  fire  or  marine  insurance  corporations  organ- 
ized in  other  countries,  after  revocation  of  certificate. 

577j.  Acting  for  foreign  insurance  corporation  which  has  not  desig- 
nated superintendent  of  insurance  as  attorney. 

578.  Destroying  property  insured. 

579.  Presenting  false  proof  of  loss  in  support  of  claim  upon  policy 

of  insurance. 

§  «S77a.  False  statements  in  applications  for  member- 

ghlp.— Any  applicant,  oflftcer,  agent,  solicitor,  examining  pliysi- 
ciKi^  suigeon  or  other  person,  who  knowingly  or  willfully  malces 
an?  false  or  fraudalent  statements  or  representations  in  or  witli 
iererence  to  any  application  for  membership  or  reinstatement  or 
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any  other  documentary  or  other  proof  for  the  purpose  of  obtai 
ing  or  reinstating  membership  in  or  benefit  from  any  fratera 
beneficiary  society,  order  or  association,  any  corporation,  associ 
lion  or  society  transacting  the  business  of  life  or  casualty  insu 
ance  or  both,  upon  the  co-operative  or  assessment  plan,  or  a  co 
poration  for  the  insurance  of  domestic  animals,  is  guilty  of 
misdemeanor. 

Added  by  chapter  692  of  1892. 

Am'd  by  chapter  692  of  1893. 

This  amendment  inserted  the  words  "any  application  for  membership 
reinstatement  or  any,"  and  "  or  reinstating/'  into  tlie  former  section,  and  w 
go  into  effect  October  1,  1893. 

§  S77b.  Discriminations  and  rebates  by  life  insurani 
corporations  proiiibited. — Any  life  insurance  corporation  d 
ing  business  in  this  state,  or  any  officer  or  agent  thereof,  who, 

1.  Makes  any  discrimination  in  favor  of  individuals  of  the  san 
class  or  of  the  same  expectation  of  life  either  in  the  amount  of  tl 
premium  charged  or  in  any  return  of  premiums,  dividends  oroth 
advantages,  or 

2.  Makes  any  contract  for  insurance  or  agreement  as  to  8U< 
contract  other  than  that  which  is  plainly  expressed  in  the  poli< 
issued,  or 

3.  Pays  or  allows,  or  oflfers  to  pay  or  allow  as  an  inducement 
any  person  to  insure,  any  rebate  or  premium,  or  any  special  favor 
advantage  whatever,  in  the  dividends  to  accrue  thereon  or  ai 
inducement  whatever  not  specified  in  the  policy^  or 

4.  Makes  any  distinction  or  discrimination  between  white  pe 
sons  and  colored  persons,  wholly  or  partially  of  African  descen 
as  to  the  premiums  or  rates  charged  for  policies  upon  the  lives  ( 
such  persons,  or  in  any  other  manner  whatever;  or  demands  c 
requires  a  greater  premium  from  such  colored  persons  than  is  i 
that  time  required  by  such  company  from  white  persons  of  th 
same  age,  sex,  general  condition  of  health  and  prospect  of  long 
vity ;  or  makes  or  requires  any  rebate,  diminution  or  discoui 
upon  the  amount  to  be  paid  on  such  policy  in  case  of  the  deal 
of  such  colored  person  insured,  or  inserts  in  the  policy  any  cond 
tion,  or  makes  any  stipulation  whereby  such  person  insured  sha 
bind  himself,  or  his  heirs,  executors,  administrators  and  assigi 
to  accept  any  sum  less  than  the  full  value  or  amount  of  such  pc 
icy  in  case  of  a  claim  accruing  thereon  by  reason  of  the  death 
such  person  insured,  other  than  such  as  are  imposed  upon  whi 
persons  in  similar  cases,  is  guilty  of  a  misdemeanor. 

Added  by  chapter  692  of  1892. 

§  S77c.  Acting  as  agent  of  life  insurance  corporatli 
witliout  certificate  of  antliority. — Any  person  acting  qs  a^ 
sub-agent,  or  broker  of  a  life  insurance  corporation  doing  busmc 
in  this  state,  except  as  agent  operating  solely  on  the  weekly  pa 


Of  the  State  op  New  Yobk.  261 

ment  plan  of  insurance,  who  solicits  or  procures  applications  for 
iDBUBDce  without  first  procuring  a  certificate  of  authority  from 
the  sopenDtendent  of  insurance,  is  guilty  of  a  misdemeanor. 
Added  by  chap.  693  of  1892. 

|S77d.  Fire  insurance  corporations  to  use  standard 
jollcy  only. — Any  fire  insurance  corporation,  or  any  officer  or 
agent  thereof,  who  makes,  issues,  delivers,  or  offers  to  deliver  any 
policy  of  insurance  on  property  in  this  state,  which  does  not  con- 
form in  all  particulars  as  to  blanks,  size  of  ty^  context,  provi- 
SODS,  agreements  and  conditions  with  the  print^  form  or  contract 
of  policy  filed  in  the  office  of  the  secretary  of  state,  known  and 
designated  as  the  "  Standard  fire  insurance  policy  of  the  state  of 
New  York,"  except  as  to  such  exceptions  as  are  specially  provided 
and  allowed  by  law,  is  guilty  of  a  misdemeanor,  punishaole  by  a 
fine  of  not  less  than  twenty -five  nor  more  than  one  hundred  dol« 
l&rs  for  the  first  offense,  and  of  not  less  than  one  hundred  or  more 
than  two  hundred  and  fifty  dollars  for  each  subsequent  offense. 

Added  by  chap.  Wi  of  1892. 

§S77e  Overcharges   by  marine  insurance  agents. — 

Any  agent,  shipper  or  other  person,  representing  or  acting  for  a 
marine  iosurance  corporation  doing  business  in  this  state ;  who, 

1.  Charges  or  receives,  directly  or  indirectly,  from  any  person 
for  insurance  of  any  property  in  transit  upon  the  canals  of  the 
Btate,  any  greater  sum  than  the  original  rates  of  premium  fixed 
by  the  corporation  for  the  insurance  of  such  property  ;  or 

2.  Demands  or  receives  upon  any  policy  of  insurance  issued 
ttpon  any  such  property,  for  the  business  of  obtaining  such  insur- 
uioe,  a  sum  of  money,  as  compensation  or  remuneration  by  way 
of  salary,  commission  or  in  any  other  capacity,  which  includes  in 
vij  case,  over  fifteen  per  centum  of  the  premium,  is  guilty  of  a 
oiisdemeanor. 

Added  lyy  chap.  602  of  1892. 

SS77C  Misconduct  of  officers  and  agents  of  corpora- 
tiona  for  the  insurance  of  domestic  animals. — Any  officer  or 

^nt  of  a  corporation  organized  for  the  insurance  of  domestio 
tnimals  who, 

i  Befuses  to  make  any  report  or  perform  any  duty  required 
bylaw;  or 

2.  Intentionally  makes  any  false  or  fraudulent  statement  or  re- 
port, is  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  less 
than  one  hundred  or  more  than  five  hundred  dollars. 

Added  by  chap.  692  of  1892. 

$  S77i^.  Transfers  to  and  reinsurance  of  risks  in  unau« 
tkoriied  foreign  corporations  prohibited  to  co-operative 

'^ttoeiations* — Any  officer,  manager,  director  or  agent  of  a  cas- 
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ualty  insurance  corporation  upon  the  co-operative  or  assessment 
plan,  organized  undfer  the  laws  of  this  stale,  who  transfers  its  risks 
or  assets  or  any  part  thereof  to  or  reinsures  its  risks  or  any  part 
thereof,  in  any  insurance  corporation  or  association  of  another 
state  or  country  which  is  not,  at  the  time  of  such  transfer  or  re- 
insurance, authorized  by  law  to  do  insurance  business  in  this  state, 
is  guilty  of  a  misdemeanor. 

Added  by  chap.  692  of  1892. 

§  S77h.  Hiscondnct  of  officers  and  agents  of  co-opera- 
tive insurance  companies. —  Any  officer,  agent  or  representa- 
tive of  a  corporation,  association  or  society  doing  a  life  or  casulty 
insurance  business  or  both,  upon  the  co-operative  or  assessment 
plan,  who, 

1.  Neglects  or  refuses  to  perform  any  duty  required  of  him  bjr 
law ;  or, 

2.  Intentionally  makes  any  false  or  fraudulent  statement  or  re- 
port ;  or, 

3.  Refuses  to  permit  the  superintendent  of  insurance,  or  an^ 
examiner  duly  authorized  by  him  for  the  purpose,  to  make  ac 
examination  of  the  condition  and  business,  books,  papers  anc 
vouchei*s  of  any  such  corporation,  association  or  society ;  or, 

4.  Thirty  days  after  any  such  corporation  has  been  notified  bjs 
the  superintendent  of  insurance  to  designate  some  person  residing 
in  the  same  city,  village  or  town  where  the  principal  business 
office  within  the  state  of  such  corporation  is  located,  as  a  pei^sor 
upon  whom  service  of  legal  process  and  papers  may  be  made,  ai 
provided  by  law,  collects  any  money  or  issues  any  certificate  i«' 
carrying  on  such  business,  during  the  failure  of  such  corporatior" 
to  designate  such  person  ;  or, 

5.  Being  within  this  state  the  agent  or  representative  of  any 
such  corporation,  association  or  society,  whicn  has  neglected  ai 
refused  to  comply  with  any  duty  imposed  upon  it  by  law,  or  whict 
has  failed  or  neglected  to  procure  from  the  superintendent  of  in- 
surance the  certificate  of  authority  to  transact  business  within  this 
state  as  provided  by  law,  acts  as  such  agent,  during  such  period 
of  default; 

Is  guilty  of  a  misdemeanor. 

Added  by  chap.  692  of  1S92. 

§  5771.  Acts  of  agents  of  fire  or  marine  insurance  cor- 
poration, organized  in  otlier  countries^  after  revocation  of 
certificate. — Any  agent  of  a  fire  or  marine  insurance  corpora- 
tion, incorporated  by  or  existing  under  the  government  or  laws  of 
another  country  than  the  United  States,  and  doing  business  in 
this  state,  who  issued  any  new  policy  of  insurance  after  having 
been  notified  by  the  superintendent  of  insurance  that  the  certifi- 
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taito  to  such  corporation  to  do  busluess  witliia  this  state  has  bee 
revoked,  is  guilty  of  a  misdemeanor. 
Added  bjr  chap.  692  of  1892. 

§  S77j.  Acting  for  foreign  insurance  corporation  wliic 
has  not  designated  superintendent  of  insurance  as  attorney 

—Any  person  acting  for  himself  or  for  others,  not  having  bee 
apecially  licensed,  as  provided  by  law,  by  the  superintendent  < 
insurance,  who  solicits  or  procures,  or  aids  in  the  solicitation  < 
procurement  of  policies  or  certificates  of  insurance  from,  or  a( 
justs  losses  or  in  any  manner  aids  the  transaction  of  any  businei 
lor,  any  foreign  insurance  corporation,  which  has  not  execute 
and  filed  in  the  office  of  the  superintendent  of  insurance,  a  writte 
appointment  of  the  superintendent  to  be  the  true  and  lawful  atto 
iiey  of  such  corporation  in  and  for  this  state,  upon  whom  all  la^ 
ful  process  in  any  action  or  proceeding  against  the  corporatic 
way  be  served,  is  guilty  of  a  misdemeanor. 
Added  by  chap.  692  of  1893. 

§  578.  Destroying  property  insured. — A  pei-son  who,  wit 
intent  to  defraud  or  prejudice  the  insurer  thereof,  willfully  burn 
or  in  auy  manner  injures  or  destroys  property  not  included  < 
desciibe(I  in  .section  five  hundred  and  seventy-five,  which  is  ii 
8"rc(l  at  the  time  against  loss  or  damage  by  fire  or  by  an 
<^ther  casualty,  under  such  circumstances  that  the  offense  is  n( 
a'"son  in  any  of  its  degrees,  is  punishable  by  imprisonment  f( 
not  more  than  five  years,  or  by  a  fine  of  not  more  than  five  hui 
drwl  dollars,  or  by  both  such  fine  and  imprisonment 

§379.  Presenting  false  proofs  of  loss  in  support  ( 
claha  upon  policy  of  insurance. — A  person  who  knowing 
^  be  such,  either  presents  or  causes  lo  be  presented  a  false  < 
fraudulent  claim,  or  any  proof  in  support  of  such  a  claim,  for  tl 
Payment  of  a  loss  upon  a  contract  of  insurance  ;  or 

Prepares,  makes,  or  subscribes  a  false  or  fraudulent  accoun 
^rtificate,  affidavit  of  proof  of  loss,  or  other  document  or  wri 
^ng  with  intent  that  the  same  may  be  presented  or  used  in  su 
port  of  such  a  claim ; 

Is  punishable  by  imprisonment  for  not  more  than  five  year 

or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  boi 

*Qch  fine  and  imprisonment 

Amended  by  cbi^.  884  of  1882. 

<niii  amendment  was  made  before  the  Code  went  into  effect. 


CHAPTER  IX. 

IhlSiS  Weights  and  Measurei, 

^KonoN  680.  Usiiig  false  weights,  measures,  etc. 
581.  Keej^Dg  false  weights. 
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8BCTTON  682.  False  weights  and  measures  authorized  to  be  seized. 

588.  Ma^  be  tested  by  committing  magistrate,  and  destroyed  or  d^- 
hvered  to  district  attorney. 

584.  Shall  be  destroyed  after  conviction  of  offender. 

585.  Stamping  false  weight  or  tare,  on  casks  or  packages. 
585a.  Violations  of  regulations  for  sale  of  baled  hay  ^d  straw. 

§580.  Using  false  weights^  measures^  etc.  —  A  persoa 
who  injures  or  defrauds  another  by  using,  with  knowledge  that 
the  same  is  false,  a  false  weight,  measure,  or  other  apparatus,  for 
determining  the  quantity  of  any  commoditv,  or  article  of  mer- 
chandise, or  by  knowingljr  delivering  less  tLan  the  quantity  he 
represents,  is  guilty  of  a  misdemeanor. 

See  section  406,  ante. 

See  chap.  891  of  1893,  for  the  protection  of  purchasers  of  coal  in  cities  of 
over  eight  hundred  thousand  inhabitants,  and  under  twelve  hundred  thousand 
inhabitants,  and  providing  for  the  enforcement  thereof. 

Buying,  or  receiving  and  storing  for  hire,  by  false  weights  or  measures,  in  a 
recognized  and  most  important  department  of  commercial  business,  was  held» 
in  People  «.  Fish,  2  Park.,  206,  to  be  an  offense  under  the  Revised  Statutes. 

§  581.  Keepieg  false  weights. — A  person  who  retains  in 
his  possession  any  weight  or  measure,  knowing  it  to  be  false,  un- 
less it  appears  beyond  a  reasonable  doubt  that  it  was  so  retained 
without  intent  to  use  it,  or  permit  it  to  be  used  in  violation  of  the 
last  section,  is  guilty  of  a  misdemeanor. 

§  589.  False  weights  and  measures  authorized  to  be 

seized. — A  person  who  is  authorized  or  enjoined  by  law  to  arrest 
another  person  for  a  violation  of  the  last  two  sections,  is  equally 
authorized  and  enjoined  to  seize  any  false  weights  or  measures 
found  in  the  possession  of  the  person  so  arrested,  and  to  deliver 
the  same  to  the  magistrate  before  whom  the  person  so  arrested  is 
required  to  be  taken. 

§  583.  May  be  tested  by  committiug  magistrate  and  de- 
stroyed or  delivered  to  district  attorney. — The  magistrate  to 
whom  any  weight  or  measure  is  delivered  pursuant  to  the  last 
section,  must,  upon  the  examination  of  the  defendant,  or  if  the 
examination  is  delayed  or  prevented,  without  awaiting  such  ex- 
amination, cause  the  same  to  be  tested  by  comparison  with  stand- 
ards conformable  to  law ;  and  if  he  finds  it  to  be  false,  he  must 
cause  it  to  be  destroyed,  or  to  be  delivered  to  the  district  attorney 
of  the  county  in  which  the  defendant  is  liable  to  indictment  or 
trial,  as  the  interests  of  justice  in  his  judgment  require. 

§  584.  Shall  be  destroyed  after  conviction  of  offender. — 

Upon  the  conviction  of  the  defendant,  the  district  attomev  must 
cause  any  weight  or  measure  in  respect  whereof  the  defendant 
stands  convicted,  and  which  remains  in  the  possession  or  under 
the  control  of  the  district  attorney,  to  be  destroyed 
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§  S8S,  Stamping  false  weight  or  tare  on  casks  or  pack- 
ages.—A  person  who  knowingly  marks  or  stamps  false  or  short 
weights,  or  false  tare  on  any  cask  or  package,  or  knowingly  sella 
or  offers  for  sale  any  cask  or  package  so  marked,  is  guilty  of  a 
misdemeanor. 

See  section  400,  ante, 

§S83a.  Tiolations  of  regulations  for  sale  of  baled  ha^ 

ana  straw. — A  person  who : 

L  Sells  or  oflEers  for  sale  baled  liay  or  straw  containing  more 
than  twenty  pounds  of  wood  to  the  bale,  the  weight  of  which  is 
two  hundred  pounds  or  upward,  or  more  than  ten  pounds  of 
wood  to  the  bale  the  weight  of  which  is  less  than  two  hundred 
pounds ;  or 

2.  Sells  or  offers  for  sale  any  bale  of  liay  or  straw  upon  which 
the  correct  gross  weight  is  not  plainly  marked  or  which  weighs, 
more  than  five  pounds  less  than  the  gross  weight  so  marked  there- 
upon, is  guilty  of  a  misdemeanor. 

This  section  was  added  by  chap.  692  of  1898,  aud  will  go  into  effect,  Oa 
tober  1, 1898. 

CHAPTER  X. 
Fraudulent  Insolwneies  by  Individuate, 

flicnoir  686.  Fraudulent  conveyances. 

587.  Fraudulent  removal  of  property. 

588.  Knowingly  receiving  property. 

589.  Concealment  of  effects  ot  insolvent  debtor. 

§586t  Frandalent  conveyances. — A  person  who  either 

1-  Becomes  a  party  to  a  conveyance  or  assignment  of  real  or 
personal  property,  or  o£  an  interest  therein,  with  intent  to  defraud 
prior  or  subsequent  purchasers,  or  to  hinder,  delay,  or  defraud 
creditors  or  other  persons  ;  or 

2.  Being  a  party  or  privy  to,  or  knowing  of,  such  a  conveyance 
or  assignment  so  made,  willfully  puts  the  same  in  use  as  having 
been  made  in  good  faith  ; 

Is  guilty  of  a  misdemeanor. 

The  case  of  Loob  «.  Wilkinson,  14  St.  Rep.,  144;  51  Hun,  85;  5  N.  Y. 
o^PP..  414.  was  reversed  in  28  St.  Rep.,  282;  113  N.  Y.,  485. 

^'•ttsferree. — The  person  who  receives,  as  well  qm  the  one  who  transfers,. 
weuUe,  for  Uie  promotion  of  the  design  of  withholding  a  debtor's  properly 
uDm  the  aatbfaction  of  the  demands  of  his  lawful  creditors,  are  both  rendered 
JjJ  fw  crimhial  as  to  be  guilty  of  a  misdemeanor.  Qoodenough  «.  Spencer,  Z 
'■'  *  C.,  511.  The  vendee  cannot  shield  himself  from  its  consequences  on  the 
pound  that  its  commission  arose  out  of  the  advice  sought,  for  his  protection^ 
•^.J^enibarrassed  or  insolvent  cHent.    Id. 

l^he  coQveyaoce  of  bis  property  by  a  judgment  debtor  to  his  wife,  made 
™  accepted  for  the  purpose  of  cheating  and  defrauding  creditors,  renders^ 
JJf[  ^^  of  an  offense  uiider  this  section.  Lapham  v.  Marshall,  20  St.  Rep.^ 
^:  51  Hun,  40;  8  N.  Y.  Supp..  608 

«e  Mioter  of  Peterson,  89  St.  Rep.,  924;  16  N.  Y.  Supp.,  489. 
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§  587.  Frandnlent  remoral  of  property  to  preyent  lerj 

— A  person  who  with  intent  to  defraad  a  creditor,  or  to  preven 
any  of  his  property  from  being  made  liable  for  the  payment  o 
any  of  his  debts,  or  levied  upon  by  an  execation  or  warrant  o 
attachment,  removes  any  of  his  property  or  secretes,  assigns,  con 
yeys  or  otherwise  disposes  of  the  same ;  or  with  intent  to  def raa( 
a  creditor,  removes,  secretes,  assigns,  conveys  or  otherwise  dis 
poses  of  any  of  his  books  of  account,  accounts,  vouchers  o 
writings  in  any  way  relating  to  his  business  affairs,  or  destroys 
obliterates,  alters  or  erases  any  of  such  books  of  account,  ac 
counts,  vouchers  or  writings,  or  any  entry,  memorandum  or  min 
ute  therein  contained,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  681  of  1893. 

This  amendment  added  the  latter  provision  of  the  present  section. 

8ee  subd.  25  of  section  66  of  Code  of  Criminal  Procedure. 

Crime. — It  is  a  crime  to  disi)08e  of  property  to  defraud  creditors.  Strinc 
field  V.  Fields.  7  Civ.  Pro.,  860. 

Carrying  watch. — The  carrying  of  a  watch  about  the  person  of  the  d< 
fendant  was  held,  in  People  «.  Momson,  13  Wend.,  399,  not  to  be  a  secretin 
of  property  within  the  meaning  of  section  26  of  the  ScsBsion  Laws  1881,  pag 
896. 

Defense. — ^The  defendant  is  entitled  to  show  that  the  removal  of  his  proi 
erty  consisted  in  taking  it  with  him  on  a  change  of  residence  of  himself  an 
family.  Thomas  v.  People,  19  Wend.,  480.  Such  intended  removal  need  nc 
<x>me  to  the  knowledge  of  the  complainant.    Id. 

See  Matter  of  Peterson.  89  St.  Rep.,  924;  16  N.  Y.  Bupp.,  489. 

§  588.  Knowingly  receiying  property. — A  person  who  n 

ceives  any  property  from  another  knowing  that  the  same  is  trani 
ferred  or  delivered  to  him  in  violation  of,  or  with  intent  to  vie 
late,  the  last  section,  is  guilty  of  a  misdemeanor. 

§  589.  Concealment  of  effects  of  insolvent  debtor. — J 

person  who  being  an  applicant,  as  an  insolvent  debtor,  for  a  dii 
charge  from  his  debts,  or  for  exoneration  or  discharge  from  in 
prisonment,  or  having  made  a  general  assignment  of  his  propert 
for  the  payment  of  his  debts,  willfully  eitner 

1.  Conceals  any  part  of  his  estate  or  effects,  or  any  book,  a< 
count,  or  other  writing  relative  thereto;  or 

2.  Omits  to  disclose,  to  the  court  before  which  his  applicatio 
is  pending,  any  debt  or  demand  which  he  has  collected,  or  an 
transfer  of  property  which  he  has  made,  since  the  presentation  < 
his  application ;  or 

3.  Fraudulently  presents,  or  authorizes  to  be  presented  in  hi 
behalf,  such  an  application,  in  a  case  where  it  is  not  authorize 
by  law ;  or 

4.  Makes  or  presents  to  the  court  or  officer  in  support  of  sue 
an  application,  a  petition,  schedule,  book,  account,  voucher,  < 
other  paper  or  document,  knowing  the  same  to  contain  a  falf 
statement ;  or 

5.  Fraudulently  makes  and  exhibits,  or  alters,  obliterates,  c 
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destroys  an  accoant  or  youclier,  relating  to  the  condition  of  his 
affiiire,  or  an  entry  or  statement  in  sucn  an  account  or  voucher ; 
or 

6.  Commits  any  fraud  upon  a  creditor,  to  induce  him  to  peti- 
tioD  for,  or  consent  to  such  a  discharge ;  or 

7.  CSoQspires  with,  or  induces  another  fraudulently  to  consent 
IS  creditor  to  a  petition  for  such  dischai]ge,  or  to  practice  any 
fraud  in  aid  thereof ; 

Is  goilt;  of  a  misdemeanor. 

See  notes  under  section  687,  ante. 

What  amoonts  to  a  conoealing  of  property.    McButt  «.  Hlrsch,  4  Abb.» 

CHAPTER  XL 

FrtnuMmt  Imolvencisi  bjf  Oarporatiom  and  Other  Franda  in  their  Manaffe- 

meni. 

^cnoK  690.  Frauds  in  the  organization  of  corporations. 
591.  Fraudulent  issue  of  stock,  scrip,  etc. 

692.  Frauds  in  procuring  organization  of  corporation  or  increase  of 

capital. 

693.  Acting  for  foreign  corporations  not  authorized  to  do  business  in 

this  state. 

694.  Misconduct  of  directors  of  stock  corporations. 
696.  Misconduct  of  directors  of  banidng  corporations. 

696.  Loans  made  in  violation  of  last  section,  not  invalid. 

697.  Sale  or  hvpothecation  of  bank  notes  by  officer,  etc. 

696.  Officer  ox  bank  putting  excessive  number  of  its  notes  in  circula- 
tion. 

699.  Officer  or  agent  of  banking  corporation,  making  guaranty  or  in- 
dorsement, in  its  behalf,  in  certain  cases. 

600.  Bank  officer  overdrawing  his  account. 

COl.  Recdiing  deposits  in  insolvent  bank. 

602.  Unlawful  investments  by  officers  of  savings  banks. 

608.  msconduct  by  directors  of  monied  corporations. 
604.  Misconduct  by  banks  and  bankers. 

606.  Unlawful  discount  of  bills  of  forei^  banks. 

606.  Misconduct  by  officers  of  banking  department. 

607.  Using  dies  and  plates  of  extinct  state  bank. 

609.  Private  banker  using  sign. 

610.  Misconduct  of  officers  and  directors  of  stock  corporations. 

611.  Misconduct  of  officers  and  employes  of  corporations. 

612.  Misconduct  of  officers  and  agents  of  pipe  line  corporations. 
618.  Misconduct  at  corporate  elections. 

614.  Presumption  of  knowledge  of  corporate  condition  and  business^ 
aiKi  of  assent  thereto  by  directors;  definitions. 

8«s  section  102  of  chap.  666  of  1890-1892. 

§  S90.  Frands  in  the  organization  of  corporations. — ^A 

peiBon  who : 

.  !•  Without  authority  subscribes  the  name  of  another  to  or 
^^6rt8  the  name  of  another  in  any  prospectus,  circular  or  other 
wertisement  or  announcement  of  any  corporation  or  joint- 
•^k aaaociation  existing  or  intended  to  be  formed,  with  intent 
^  permit  Uie  same  to  be  published,  and    thereby  lead  persons 
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to  believe  that  the  person  whose  name  is  so  subscribed  is  an 
officer,  agent^  member  or  promoter  of  such  corporation  or  associa- 
tion ;  or, 

2.  Signs  the  name  of  a  fictitious  peraon  to  any  ftubscription  for 
or  agreement  to  take  stock  in  any  corporation,  existing  or  pro- 
posed ;  or, 

3.  Signs  to  any  such  subscription  or  agreement  the  name  of 
any  peraon,  knowing  that  such  person  does  not  intend  in  good 
faith  to  comply  with  the  terms  thereof,  or  under  any  understand- 
ing or  agreement,  that  the  terms  of  such  subscription  or  agreement 
are  not  to  be  complied  with  or  enforced  ; 

Is  guilty  of  a  misdemeanor. 

Am'd  bv  chap.  692  of  1892. 

Virtually  includes  this  and  section  698,  ante,  as  they  stood  prior  to  the- 
amendment  of  1892. 

§  591.  Frandnlent  issne  of  stocky  scrip^  etc. — An  officer, 
agent  or  other  person  in  the  service  of  any  joint-stock  company 
or  corporation  formed  or  existing  under  the  laws  of  this  state,  or 
of  the  United  States,  or  of  any  state  or  territory  thereof,  or  of  any 
foreign  government  or  country,  who  willfully  or  knowingly,  with 
intent  to  defraud,  either : 

1.  Sells,  pledges  or  issues,  or  causes  to  be  sold,  pledged  or  is- 
sued, or  signs  or  executes,  or  causes  to  be  signed  or  executed, 
with  intent  to  sell,  pledges  or  issues,  or  causes  to  be  sold,  pledged 
or  issued,  any  certificate  or  instrument  purporting  to  be  a  certifi- 
cate or  evidence  of  the  ownership  of  any  share  or  shares  of  such 
company  or  corporation,  or  any  bond  or  evidence  of  debt,  or  writ- 
ing purporting  to  be  a  bond  or  evidence  of  debt  of  such  company 
or  corporation,  without  being  first  thereto  duly  authorizea  by 
such  company  or  corporation,  or  contrary  to  the  charter  or  laws 
under  which  such  corporation  or  company  exists,  or  in  excess  of 
the  power  of  such  company  or  corporation  or  of  the  limit  imposed 
by  law  or  otherwise  upon  its  power  to  create  or  issue  stock  or 
evidence  of  debt ;  or 

2.  Reissues,  sells,  pledges  or  disposes  of,  or  causes  to  be  reissued, 
sold,  pledged  or  disposed  of,  any  surrendered  or  canceled  certifi- 
cates, or  other  evidence  of  the  transfer  or  ownership  of  any  such 
share  or  shares,  is  punishable  by  imprisonment  for  a  term  not  ex- 
ceeding seven  years,  or  by  a  fine  not  exceeding  three  thousand 
dollars,  or  by  Doth. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  statement  of  the  minimum  limit  of  imprison- 
ment. 

§  593.  Frauds  in  procuring  organization  of  corporation^ 
or  increase  of  capital. — An  officer,  agent  or  clerk  of  a  corpora- 
tion, or  of  persons  proposing  to  organize  a  corporation,  or  to  in- 
crease the  capital  stodc  of  a  corporation,  who  knowingly  exhibits 
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H  false,  forged  or  altered  book,  paper,  voucher,  security  or  other  instrument 
of  evidence  to  any  public  officer  or  board  authorized  by  law  to  examine  the 
organization  of  such  corporation,  or  to  investigate  its  affairs,  or  to  allow  an 
increase  of  its  capital,  with  intent  to  deceive  such  officer  or  board  in  respect 
thereto,  is  punishable  by  imprisonment  in  a  state  prison  not  exceeding  ten 
years. 

§  593.  ActiiiK  for  foreign  corporations  not  anthorised  to  do 
linsineM  in  tliis  state. — Any  person,  or  corporation,  who 

1.  Acts  as  agent  or  representative  of  any  mortgage  company  or  co-oper- 
ative loan  and  building  association  organized  outside  of  the  state  while 
such  mortgage  company  or  co-operative  loan  and  building  association  shall 
rot  be  authorized  under  a  license  of  the  superintendent  of  banks  to  do  busi- 
ness in  this  state;  or 

2.  Acts  as  agent  or  representative  in  this  state  of  a  foreign  corporation 
other  than  a  moneyed  corporation,  with  the  words  "trust,"  '*bank,"  '*bank- 
ing.'*  "insurance,"  **assurance,"  "indemnity,"  "guarantee,"  "guaranty,*' 
"savings,"  "investment,"  'Moan,"  "benefit,"  or  any  other  words  or  terms  in- 
dicating, representing  or  holding  out  such  company  to  be  a  moneyed  cor- 
poration as  a  part  of  its  name  or  corporate  title,  or  who  in  connection  with 
.such  corporation  or  otherwise  shall  put  forth  any  signs  containing  said 
name,  or  who  shall  advertise  or  publish  the  said  company  as  doing  business 
in  this  state,  directly  or  indirectly  through  agents  or  otherwise,  while  such 
company  shall  not  be  authorized  under  a  certificate  procured  from  the  secre- 
tary of  state  pursuant  to  section  fifteen  of  the  general  corporation  law  to 
do  business  in  this  state  is  guilty  of  a  misdemeanor. 

Amended  by  chap.  489,  Laws  1904.    Took  effect  April  29,  1904. 

§    594.   MisGondnct     of     directors     of     stock     corporations. — A 

director  of  a  stock  corporation,  who  concurs  in  any  vote  or  act  of  the 
directors  of  such  corporation,  or  any  of  them,  by  which  it  is  intended: 

1.  To  make  a  dividend,  except  from  the  surplus  profits  arising  from  the 
business  of  the  corporation,  and  in  the  cases  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner  pay  to  the  stockholders,  or  any 
of  them,  any  part  of  the  capitiil  stock  of  the  corporation ;  or  to  reduce  such 
capital  stock  without  the  consent  of  the  legislature;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  in  payment 
of  an  installment  of  capital  stock  actually  called  in,  and  required  to  be  paid, 
or  with  intent  to  provide  the  means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt  with  intent 
to  enable  any  stockholder  to  withdraw  any  part  of  tlic  money  paid  in  by 
him  or  his  stock;  or, 

5.  To  apply  any  portion  of  the  funds  of  such  corporation,  except  surplus 
profit-*,  directly  or  indirectly,  to  the  purchase  of  sliarcs  of  its  own  stock;  or. 

Is  guilty  of  a  misdemeanor. 

Subs,  (i  and  7,  as  amended  by  chap.  692,  Laws  1802,  repealed  by  chap. 
588.  L.  1901 ;  took  elTect  April  27,  1901. 
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Am'd  by  chap.  692  of  1892. 

This  amendment  added  to  subd.  7  of  the  original  section  the  words  "  engaged 
in  another  line  of  business,  unless  authorized  by  law  to  make  such  exchange." 

It  is  an  offense  to  withdraw  or  pay  a  stockholder  any  part  of  the  capital 
stock.    Lorillard  «.  Clyde,  48  St  Rep.,  577;  15  N.  Y.  Supp.,  811. 

§  A95.  Misconduct  of  directors  of  banking  corporations. 

— A  director  of  a  corporation,  organized  under  the  laws  of  this 
state,  haying  banking  powers,  who  concurs  in  any  vote  or  act  <^ 
the  directors  of  such  corporation,  or  any  of  them,  by  which  it  is 
intended,  either 

1.  To  make  a  loan,  or  discount,  by  which  the  whole  amount  of 
the  loans  and  discounts  of  the  corporation  shall  be  greater  than 
the  amount  allowed  by  law,  or,  where  there  is  no  express  statu- 
tory limitation  of  the  amount,  greater  than  three  times  its  capital 
stock  then  paid  in  and  actually  possessed ;  or 

2.  To  make  a  loan  or  discount  to  any  director  of  such  corpora- 
tion, or  upon  paper  upon  which  any  such  director  is  responsible 
to  an  amount  exceeding  the  amount  allowed  by  statute,  or  where 
there  is  no  express  statutory  limitation  of  the  amount,  exceeding 
in  the  aggregate  one-third  of  the  capital  stock  of  such  corporatioii| 
then  paid  in  and  actually  possessed. 

Is  guilty  of  a  misdemeanor. 

I  596.  Loans  made  in  violation  of  last  section,  not  fn« 

yaiid. — Nothing  in  the  last  section  shall  render  any  loan  made 
by  the  directors  of  any  such  corporation,  in  violation  thereof,  in- 
valid. 

§  997.  Sale  or  hypothecation  of  bank  notes  by  officer, 

etc. — An  officer  or  agent  of  any  corporation  having  banking 
powers,  who  sells,  or  causes  or  permits  to  be  sold,  any  bank  notes 
of  such  corporation,  or  pledges  or  hypothecates,  or  causes  or  per- 
mits to  be  pledged  or  hypothecated,  with  any  other  corporatioii| 
association  or  individual,  any  such  notes,  as  a  security  for  a  loan 
or  for  any  liability  of  such  corporation,  is  punishable  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year, or  by  a  fine  not  ex- 
ceeding five  thousand  dollars,  or  both. 

598.  Officer  of  bank  putting  excessive  number  of  its 

notes  in  circulation. — An  officer  or  agent  of  any  corporation 
having  banking  powers,  who  issues  or  puts  in  circulation,  oi 
causes  or  permits  to  be  issued  or  put  in  circulation,  the  bank  notes 
of  such  corporation  to  an  amount,  which,  together  with  previous 
issues,  leaves  in  circulation  or  outstanding  a  greater  amount  ol 
notes  than  such  corporation  is  allowed  by  law  to  issue  and  circu- 
late, is  punishable  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  five  thousand  dollars,  oi 
both. 
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§  590.  OiBeer  or  agent  of  bankinK  eorporation  making  euar- 
tatj  or  iadonoBteiitt  in  its  behalf,  in  eertain  cases. — An  officer  or 
igwit  of  any  hanking  corporation,  who  nmkcs  or  delivers  any  guaranty  or 
indorsement  on  behalf  of  sueh  eorpoiaiion,  wlierchy  it  may  become  liable 
iiptm  any  of  its  dij^counted  notes,  bills  or  obligations,  in  a  ?iim  Ijcyond  the 
iniount  of  loans  and  discounts  which  such  coiporation  may  legally  make, 
is  piilty  of  a  misdemeanor. 

§  600.  Bank  ofBcer  over dra wins  kis  acconnt  or  asking  for  or 
reeeiTimg  eontmissions  or  gratnities  from  persons  procnring 
kasi  or  making  overdrafts  of  tkeir  accounts. — An  ottioer.  director, 
igent,  teller,  clerk  or  employee  of  any  bank,  bunking  association,  saving* 
bank  or  tni?>t  company,  who,  either, 

1.  Knowingly  overdraws  his  account  with  such  bank,  banking  a:»socia- 
tion,  savings  bank  or  trust  company,  and  thereby  obtains  the  money,  notes 
or  fund;*  of  any  such  bank,  banking  association,  savings  bank  or  trust  com- 
pany; or 

2.  Asks  or  receives,  or  consents  or  agrees  to  receive,  any  commission, 
emolument,  gratuity  or  reward,  or  any  promise  of  any  commission,  emolu- 
ment, gratuity  or  leward,  or  any  money,  property  or  thing  of  value  or  of 
personal  advantage,  for  pnK'uring  or  endeavoring  to  prm-ure  for  any  per- 
Mm.  linn  or  corporation,  any  loan  from,  or  the  purchase  or  discount  of  any 
paper,  note,  draft,  check  or  bill  of  exchange,  by  any  such  Twink,  banking 
association,  savings  bank  or  trust  company,  or  for  pennitting  any  person, 
firm  or  corporation  to  overdraw  any  account  with  such  l>ank,  banking  asso- 
ciation, savings  bank  or  trust  company,  is  guiltv  of  a  misdemeanor. 

Am'd  by  ch.  248,  Laws  1905.     Took*^effect  April  20,  1905. 

In  some  res|>ccts.  this  section  creates  a  new  olTcnsc  though  it  may  embrace 
what  h' rciofore  constituted  emlK'zzlcmcnt  by  the  common  law  and  under  our 
statute.    People  u.  Upton,  38  Hun.  107.  4  N.  Y.  CY.,  460. 

Objeft— The  chief  purpose  of  this  section  is  to  s<'curc  a  rtndy  and  easy  con- 
viction of  bimk  officers  and  clerks,  who  liavinir  accc5<s  to  the  funds  and  i^ecuri- 
liesof  the  bank,  may  misappropriate  them  to  their  own  u.*^.'  under  the  pretense- 
o^^»arriug  the  amount  or  value  thereof  in  their  account  with  the  bank.    Id. 

n hat  e88eiitial.~ Proof  of  ih"  im-scssion  by  the  bank  of  the  officer's  check, 
at  a  time  when  his  account  is  overdrawn  will  not  justify  his  conviction  under 
this  section.  Pe  »ple  v.  (nemcnt,  3  St.  Kcp..  7()0;  42  Hiin.  280;  5  N.  Y.  C'r.. 
^.  Tlie  transaction,  by  which  the  defendant  delivered  the  check  to  tho 
bank  and  obtained  the  money  the  efor,  must  be  shown.     M. 

The  mere  fact  that  an  officer  of  the  bank  has  kiowinglv  oveulrawn  his  ac 
count  will  not  justify  Ids  conviction.     Id.     It  must  be  slu*)wn  that  the  monev 
thi>reby  obtained  was  **  wrongfully  obtained."     Id.     The  word  *' wrorgfuf" 
in  this  section  implies  more  than  tlic  mere  wjint  of  funds  in  the  bank.     Id. 

Pnwf.—What  evidence  admissible  on  trial  of  an  indictment  under  this  sec- 
tion.   Pfeople  V.  Upton.  38  Hun.  107:  4  N.  Y    Cr  .  mi 

.^%^^^P'e«-  CVDonnell,  15  bt.  Kcp.,    141;  40  llun.  360;  7  N.  Y.   Cr.,  847p 
lON.Y.Supp.,  251. 

8  601.  Any  officer,  teller  or  clerk  of  any  bank,  banking  association  or 
savings  bank,  and  every  individual  banker  or  agent,  and  every  private 
hanker  or  agent,  and  any  teller  or  clerk  of  an  individual  banker,  nr  of  a 
private  banker  who  receives  any  deposit,  knowing  that  such  bank  ur  asso- 
ciation or  banker  Is  insolvent,  is  guilty  of  a  njiftdeiucanor.  *^f  the  ainnunt 
or  value  of  such  deposit  be  less  than  twenty-live  d()Ilar>:  if  tin-  anutunt  or 
▼alue  of  such  deposit  be  twenty-five  dollars  or  over,  such  peixHi  ^hail  bi; 
jruilty  of  a  felony  punishable  by  imprisonment  iov  rot  re>>»  tluui  <»  .•  i  nr 
^f^  than  live  years,  or  by  a  fine  of  not  less  than  five  hundreil  nor  luo  e 
"'*n  three  thousand  dollars,  or  by  both. 

>-nr(l  by  ch.  148,  Laws  1902.    To  take  effect  Septend)er  1,  1002. 

Atkinsin  v.  Roch.  Pub.  Co.,  23  St  Rep.,  155;  114  N.  Y.,  175;  Cragie  v. 
-^ley.  99  N.  Y.,  131, 

§C09L  Unlawfal  inycstnieiitsby  ofticrrs  of  savings  banks. 

^Any  ofiScer  or  trustee  of  a  savings  bnnk  authorizini^  or  making 
^nv  investment  of  the  fauds  of  the  bank  iu  securities,  not  author- 
izcil  by  laj¥,  is  guilty  of  a  misdemeanor. 

Am'd  by  clinp.  €9^3  of  18»2. 

j^v.  and  substituted  for  section  as  it  stood  prior  to  1892. 

Thefonnrr  |iTOvifioo  transferred  to  subds.  1  and  2  of  section  611,  post,  by 
"npodment  of  1898. 

^'  he  entry  in  books  of  a  banking  corporation,     Pw)plc  r.  Scvcrence.  5\  SX, 
«ep;  m;  67  Ilvn.  J  63, 
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§  803.  Miscondact  by  directors  of  monied  corporation 

— Every  director  of  a  monied  corporation  who : 

1.  Ill  case  of  the  fraudulent  insolvency  of  such  corporation  ^ 
shall  have  participated  in  such  fraud ;  or 

2.  Willfully  does  any  act  as  such  director  which  is  expresslj^ 
forbidden  by  law,  or  willfully  omits  to  perform  any  duty  imposed 
upon  him  as  such  director  by  law ; 

Is  guilty  of  a  misdemeanor,  if  no  other  punishment  is  prescribed 
therefor  by  law. 

The  insolvency  of  a  monied  corporation  is  deemed  fraudulent 
unless  its  affairs  appear  upon  investigation  to  have  been  adminis- 
tered fairly,  legally,  and  with  the  same  care  and  diligence  that 
agents  receiving  a  compensation  for  their  services  are  bound,  by 
law,  to  observe. 

Tlie  former  provision  was  transferred  to  subd.  8  of  section  611,  post,  by 
amendment  of  1892. 

Tiie  former  provisions  of  sections  604-606,  inclusive,  post,  were  consolidated 
into  the  present  section  by  the  amendment  of  1892. 

§  804.  Misconduct  by  banks  and  bankers.  —  Any  monied 
corporation  or  individual  banker  authorized  to  cany  on  the  busi- 
ness of  banking  under  the  laws  of  this  state  who : 

1.  Eeceives,  pays  out,  gives  or  oflfers  in  payment  as  money  to 
circulate,  or  who  attempts  to  circulate  as  money,  any  bill,  note  or 
other  evidence  of  debt  issued  or  purporting  to  have  been  issued 
by  any  corporation  or  individual,  situated  or  residing  without  this 
state,  and  which  bill,  note  or  other  evidence  of  debt  shall,  upon 
any  part  thereof,  purport  to  be  payable  or  redeemable  at  any  place 
or  by  any  corporation  or  individual  within  tliis  state ;  or, 

2.  Issues,  utters  or  circulates,  any  money,  or  in  any  way, 
directly  or  indirectly,  aids  or  assists  in  the  issuing,  uttering  or  cir- 
culating, as  money  within  this  state,  of  any  bank  bill,  note  or 
other  evidence  of  debt  in  the  similitude  of  a  bank  note  issued  or 
purporting  to  have  been  issued  by  any  corporation  or  individual 
situated  or  residing  without  this  state;  or  procures  or  receives,  in 
any  manner  whatever,  any  such  bank  bill,  note  or  other  evidence 
of  debt  with  intent  to  issue,  utter  or  circulate,  or  with  intent  to 
aid  in  issuing,  uttering  or  circulating  the  same  as  money  within 
this  state ;  or, 

3.  Directly  or  indirectly  lends  or  pays  out  for  paper  discounted 
or  purchased  any  bank  bill,  note  or  other  evidence  of  debt,  whicb 
is  not  received  at  par  by  such  corporation  or  banker  for  debts  due 
such  corporation  or  banker;  or, 

4.  Issues  or  puts  in  circulation  any  bank  bill  or  note  of  any 
Buch  corporation  or  banker,  unless  the  same  shall  be  made  payable^ 
on  demand  and  without  interest,  except  bills  of  exchange  on  for-f; 
cign  countries  or  places  beyond  the  limits  or  jurisdiction  of  the 
United  States ; 
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Is  guilty  of  a  misdemeanor.  Nothing  in  this  section  contained  shall  be 
construed  to  prohibit  any  such  corporation  or  banker  from  receiving  and 
paying  out  such  foreign  bank  bills  as  they  shall  receive  at  par  in  the  ordi- 
nary course  of  their  business,  or  to  prohibit  such  corporation  or  banker 
from  receiving  foreign  notes  from  their  dealer*  and  customers  in  the  regu- 
lar and  Uiiual  course  of  their  business,  at  a  rate  of  discount  not  exceeding 
that  which  is  or  shall  be  at  the  time  fixed  by  law,  for  the  redemption  of  the 
bills  of  the  banks  of  this  state  at  their  agencies,  or  from  obtaining  from  the 
corporations,  associations  or  individuals  by  which  such  foreign  notes  are 
made,  the  payment  or  redemption  thereof. 

Former  provision  transferred  to  section  603,  ante. 

Added  by  chap.  692  of  1892. 

§  605.  Unlawful  diaconnt  of  bills  of  foreign  banks. — Any  per- 
-son,  association  or  corporation  within  the  state  who,  directly  or  indirectly, 
on  any  pretense  whatever,  procures  or  receives  or  offers  to  receive,  from  any 
corporation  or  person,  any  bank  bill  or  note  or  other  evidence  of  debt  in  the 
similitude  of  a  bank  note  issued  or  purporting  to  have  been  issued  by  any 
corporation  or  individual,  situated  or  residing  without  this  state,  at  a 
greater  rate  of  discount  than  is  or  shall  be  at  the  time  fixed  by  law  for  the 
redemption  of  the  bills  of  the  banks  of  this  state  at  their  agencies,  is 
guilty  of  a  misdemeanor. 

Former  provision  transferred  to  section  603,  ante,  P/esent  section  added 
hy  chap.  692  of  1892. 

§  606.  Miscondnct   by    officers    of    banking    department. — The 

superintendent  of  banks,  or  any  officer  in  the  banking  department  who 
countersigns  bills  or  notes  for  any  person  or  corporation  exceeding  the 
value  of  the  interest-bearing  stocks  of  the  state  of  New  York  or  of  the 
Initcd  States,  or  other  securities  deposited  with  such  superintendent  by 
such  person  or  corporation  on  account  thereof,  is  guilty  of  a  felony,  punish- 
able by  a  fine  of  not  less  than  five  thousand  dollars  or  by  imprisonment  for 
not  less  than  five  years,  or  by  both. 

Former  provision  transferred  to  section  603,  ante.    Present  section  added 
by  chap.  692  of  1892. 

§  607.  Using  dies  and  plates  of  extinct  state  bank. — Any  per- 
son who  uses  the  dies  and  plates  of  a  state  bank  in  the  manufacture  of 
notes  and  bills,  after  such  bank  has  become  a  national  bank  in  pursuance 
of  law,  is  guilty  of  a  misdemeanor. 

The  former  provision  was  repealed  by  chap.  377  of  1884.  The  present 
section  was  added  by  chap.  692  of  1802. 

$  608.  Any  person,  association  or  corporation  other  than  a  moneyed 
corporation,  who  shall,  within  the  state,  directly  or  indirectly,  or  throiigli 
agents  or  representatives,  transact  business  under,  or  in  anywise  use  a 
corporate  name  or  a  corporate  title  with  the  words,  **  trust,"  '*  bank." 
**  banking,"  "  insurance,"  **  assurance."  **  indemnity,"  **  guarantee," 
**  ^aranty,"  "  savings,"  "  investment,"  "  loan,"  "  benciit,"  as  a  part  of 
«ueh  name  or  title,  is  guilty  of  a  misdemeanor;  provided,  however,  that  any 
domestic  corporation,  other  than  a  moneyed  corj)oration.  heretofore  duly 
organized  and  heretofore  duly  authorized  by  law  to  use  and  at  the  time  of 
the  passage  of  this  act  lawfully  using  either  or  any  of  such  words  as  part 
of  its  lawful  corporate  title,  may  lawfully  continue  to  use  such  corporate 
title,  provided  and  if  it,  being  a  corporation  other  tlinn  a  moneyed  corpora- 
tion, shall,  wherever  the  same  shall  be  printed,  written,  enjrraved  or  dis- 
played, add  in  legible  English  characters  of  substantially  th<>  same  size  and 
«tvle  as  the  name,  directly  under  the  said  name  or  immediatelv  in  eonnec- 
tion  therewith,  wherever  so  used,  the  words,  "not  a  moneyed  corporation. 

Amended  by  chap.  489,  Laws  1904.    Took  efTeot  April  21),  1004. 
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§  AOO.  Prlyate  banker  using  sign. — Any  peison  engaged 
in  banking  in  this  state,  not  subject  to  the  supervision  of  the 
superintendent  ot  banks,  and  not  required  bj  law  to  report  to 
such  superintendent,  who  was  not  engaged  in  such  banking  be- 
fore May  23,  1885,  who 

1.  Uses  an  office  sign  at  the  place  where  such  business  is  trans- 
acted, having  thereon  any  artificial  or  corporate  name,  or  other  words 
indicating  that  such  place  or  office  is  the  place  or  office  of  a  bank;  or, 

2.  Uses  or  circulates  any  letter-heads,  bill-heads,  blank  notes, 
blank  receipts,  certificates,  circulars  or  any  written  or  printed 
paper  whatever,  having  thereon  any  artificial  or  corporate  name,, 
or  other  word  or  words  indicating  that  such  business  is  the  busi* 
ness  of  a  bank ; 

Is  guilty  of  a  misdemeanor. 

The  former  provision  was  transferred  to  section  614,  pott,  and  the  prawmi 
section  added,  by  chap.  692  of  1892. 

§  610.  Hiscondnct  of  officers  and  directors  of  stock  cor* 
porations. — An  officer  or  director  of  a  stock  corporation  who: 

1.  Issues,  participates  in  issuing,  or  concurs  in  a  vote  to  issue 
any  increase  of  its  capital  stock  beyond  the  amount  of  the  capital 
stock  thereof,  duly  authorized  by  or  in  pursuance  of  law  ;  or, 

2.  Sells,  or  agrees  to  sell,  oris  directly  or  indirectly  interested  ia 
the  sale  of  any  snare  of  stock  of  such  corporation,  or  in  any  agree- 
ment to  sell  the  same,  unless  at  the  time  of  such  sale  or  agreement 
he  is  an  actual  owner  of  such  share ; 

Is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  for  not 
less  than  six  months,  or  by  a  nne  not  exceeding  five  thousand  dol- 
lars, or  by  both. 

The  former  provision  was  transferred  to  section  614»  poit,  and  the  present 
section  added,  by  chap.  692  of  1892. 

§  611.  Misconduct  of  officers  and  employes  of  corpora-^ 

tions. — A  director,  officer,  agent  or  employe  of  any  corporation 
or  joint-stock  association,  who: 

1.  Knowingly  receives  or  possesses  himself  of  any  of  its  prop- 
erty otherwise  than  in  payment  for  a  just  demand,  and  with 
intent  to  defraud,  omits  to  make  or  to  cause  or  direct  to  be 
made  a  full  and  true  entry  thereof  in  its  books  and  accounts:  or, 

2.  Concurs  in  omitting  to  make  any  material  entry  thereof;  or,. 

3.  Knowingly  concurs  in  making  or  publishing  any  written 
report,  exhibit  or  statement  of  its  affairs  or  pecuniary  conditions^ 
containing  any  material  statement  which  is  false ;  or, 

4  Having  the  custody  or  control  of  its  books,  willfully  refuses 
or  neglects  to  make  any  proper  entry  in  the  stock  book  of  such 
corporation  as  required,  by  law,  or  to  exhibit  or  allow  the  same  to 
be  inspected  and  extracts  to  be  taken  therefrom  by  any  person 
entitled  by  law  to  inspect  the  same  or  take  extracts  tnerenom;  or. 
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&.  If  a  notioe  of  an  application  for  an  injonotion  affecting  the 

-Dcoperiy  or  bosineas  of  such  joint-stock  association  or  corporation 

«  aerred  npon  him,  omita  to  disclose  the  fact  of  such  service  and 

the  time  and  place  of  such  application  to  the  other  direotorSi  ofBi* 

ceis  and  managers  thereof ;  or, 

A.  Refuses  or  n^lects  to  make  any  report  or  statement  lawfully 
reoaired  by  a  public  officer; 
Is  guilty  of  a  misdemeanor. 

Tbe  former  proviBion  was  transferred  to  section  614,  pat,  hj  chap.  693  of 
18K. 

BabdiTisioos  1  and  2  of  present  section  embody  former  section  602;  subd.  S 
cmbodieB  former  section  6(W;  subd«  5  embodies  former  section  612;  and  subds. 
4  and  6  are  new.  The  section,  as  it  now  stands,  was  added  by  chap.  692  of 
18K.      . 

Am'd  hj  chap.  603  of  1803. 

This  amendment  inserted,  in  subd.  4,  the  words  "  make  any  proper  entry  ht 
tbe  stock  book  of  such  corporation  as  required  by  law,  or  to  exhibit  or/'  and 
iriUgointo effect,  October,  1, 1808. 

§  613.  KiscondHet  of  offleera  and  agents  of  pipe-line 
eorporations. — Aaj  officer,  agent  or  manager  of  a  pipe-line 
corporatbni  who: 

L  Neglects  or  refuses  to  transport  any  product  delivered  for 
trausportatioD,  or  to  accept  and  allow  a  deliyerj  thereof  in  the 
order  of  application,  according  to  the  general  rules  of  the  corpora* 
tioQ,  as  provided  by  law ;  or 

2.  Charges,  accepts  or  agrees  to  accept  for  such  receipt,  trans* 
portatioQ  and  delivery,  a  sum  different  from  the  amount  fixed  by 
SQcb  Illations ;  or 

8.  Allows  or  pays,  or  agrees  to  allow  or  pay,  or  suffers  to  be 
allowed  or  paid  or  repaid,  any  draw-back,  rebEtte  or  allowance,  so 
that  any  person  shall,  by  any  device,  have  or  procure  any  trans- 
portation of  products  over  such  pipe-line  at  a  less  rate  or  charge 
^  is  fixed  in  such  regulations; 

Is  guilty  of  a  misdemeanor,  punishable  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  not  exceeding  six 
moQths,  or  by  both. 

The  former  proylslon  was  transferred  to  section  611,  ante,  and  the  present 
MctioQ  added,  bj  cbap.  602  of  1802. 

S*1S.  ■iscondnet  at  corporate  elections. — Any  person 

See.  613,  sub.  1,  as  amended  by  ebap.  692,  Laws  1892,  repealed  April 
27, 1901,  by  chap.  588,  Laws  1001.  >      f  f 

2.  Being  entitled  to  vote  at  any  meeting  of  the  stock-holders 

or  bondholders  or  hoth  of  a  stock  corporation,  sells  his  vote  or 

who  isssues  a  pro^qr  to  vote  to  any  person  for  any  sum  of  money 

or  thing  of  value,  exeept  as  expressly  authorized  by  law ;  or,      ^ 
Amended  by  chap.  688,  Laws  1901;  took  effect  April  27,  1901. 
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3.  Acts  as  an  inspector  of  election  at  any  such  meeting,  arid  v 
lates  an  oath  taken  by  him,  in  pursuance  of  law  as  such  inspect 
or  violates  the  provisions  of  an  oath  required  by  law  to  be  tak 
by  him  as  such  inspector,  or  is  guilty  of  any  dishonest  or  conx 
conduct  as  such  inspector ; 

Is  guilty  of  a  misdertieanor. 

The  former  provision  was  transferred  to  section  614;  ante,  and  the  presi 
section  added,  by  chap.  692  of  1892. 

§  614.  Prosnmption  of  knowledge  of  corporate  cond 
tion,  and  business  and  of  assent  thereto  by  directors;  di 
flnitions. — It  is  no  defense  to  a  prosecution  for  a  violation  < 
the  provisions  of  this  chapter,  that  the  corporation  is  a  forei^ 
corporation,  if  it  carries  on  business  or  keeps  an  office  therefor  i 
this  state. 

The  term  "  director "  as  used  in  this  chapter  includes  any  o 
the  persons  having,  by  law,  the  direction  or  management  of  th 
affairs  of  a  corporation,  by  whatever  name  describe 

A  director  of  a  corporation  or  joint-stock  association  is  deeme 

to  have  such  a  knowledge  of  the  affairs  of  the  corporation  c 

association  as  to  enable  him  to  determine  whether  any  act,  pK 

ceeding  or  omission  of  its  directors  is  a  violation  of  this  cha] 

ten     If   present   at  a  meeting  of   the  directors   at  which  an 

act,  proceeding  or   omission  of   such   directors   in  violation  < 

this   chapter   occurs,  he  must   be  deemed   to   have   concurre 

therein,  unless  he  at  the  time  causes  or  in  writing  requires  h 

dissent  therefrom  to  be  entered  on  the  minutes  of  the  directoi 

If  absent  from  such  meeting,  he  must  be  deemed  to  have  co 

curred  in  any  such  violation,  if  the  facts  constituting  such  vi 

lation  appear  on  the  record   or  minutes  of   the    proceedings 

the  board  of  directors,  and  he  remains  a  director  of  the  corp 

ration  for  six  months  thereafter  without  causing  or  in  writii 

requiring  his  dissent  from  such  violation  to  be  entered  on  8U< 

record  or  minutea 

The  former  provision  was  retained,  and  •ections  609,  610,  611  and  618,  an 
were  transferred  to,  and  embodied  in,  the  present  section,  by  chap.  692 
1893. 


CHAPTER  XIL 

Frauds  in  the  Sale  of  Passage  Tickets, 

Bbotion  615.  Sale  of  passage  tickets  on  vessels  and  railroads  forbidden  < 

cept  by  agents  specially  authorized. 

616.  Sales  by  authorized  agents,  restricted. 

617.  Unauthorized  persons  forbidden  to  sell  certificates,  receipts,  et 

for  the  purpose  of  procuring  tickets. 

618.  Fraud  in  sale  of  passage  tickets. 

619.  Conspiring  to  sell  passage  tickets  in  violation  of  law. 
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Section  620.  Conspirators  may  be  indicted,  notwithstanding  object  of  con- 
spiracy has  not  been  accomplished. 
631.  Offices  kept  for  unlawful  sale  of  passage  tickets,  declared  dla* 
orderly  houses. 

622.  Owners,  purse: s,  etc.,  allowed  to  sell  tickets. 

623.  Station  masters,  conductors,  etc. ,  allowed  to  sell  tickets. 

624.  What  must  be  stated  in  passage  tickets. 

625.  Sale  of  tickets  not  filled  out  as  required  in  last  section,  a  misde- 

meanor. 

626.  Certain  sales  and  exchanges  of  passage  tickets. 

627.  ••  Company  "  defined. 

§615.  Sale  of  passage  tickets  on  vessels  and  railroads 
forbidden  except  by  agents  specially  authorized.— No  per- 
son shall  issue  or  sell,  or  offer  to  sell^  any  passage  ticket,  or  an  in- 
sfrumeut  giving  or  purporting  to  give  any  right,  either  absolutely 
or  upon  any  condition  or  contingency  to  a  passage  or  conveyance 
upon  any  vessel  or  railway  train,  or  a  berth  or  state-room  in  any 
Tessel,  unless  he  is  an  authorized  agent  of  the  owners  or  con- 
fflgnees  of  such  vessel,  or  of  the  company  running  such  train,  ex- 
cept as  allowed  by  sections  six  hundred  and  sixteen  and  six  liun- 
dred  and  twenty- two ;  and  no  person  is  deemed  an  authorized 
agent  of  such  ownera,  consignees  or  company,  within  the  meaning 
of  the  cliapter,  unless  he  has  received  authority  in  writing  there- 
for, specifying  the  name  of  the  company,  line,  vessel  or  railway 
forwhicli  he  is  authorized  to  act  as  agent,  and  the  city,  town  or 
village  together  with  the  street  and  street  number,  in  which  his 

office  is  kept,  for  the  sale  of  tickets. 
Added  by  ch.  506.  1897.    To  take  effect  8ept.  1.  1897. 

§  616.  Sales  by  anthorized  agents  restricted.— No  person, 

except  as  allowed  in  section  six  hundred  and  twenty-two,  shall 
wk,  take  or  receive  any  money  or  valuable  thing  as  a  consider- 
ation for  any  passage  or  conveyance  upon  any  vessel  or  railway 
train,  or  for  the  procurement  of  any  ticket  or  instrument  giving 
w  purporting  to  give  a  right,  either  absolutely  or  upon  a  condi- 
tion or  contingency,  to  a  passage  or  conveyance  upon  a  vessel  or 
nulway  train,  or  a  berth  or  state-room  on  a  vessel,  unless  he  is  an 
tothorized  agent  within  the  provisions  of  the  last  section ;  nor 
sball  any  person,  as  such  agent,  sell  or  ofiEer  to  sell,  any  such 
ticket,  instrument,  berth  or  state-room,  or  ask,  take  or  receive  any 
consideration  for  any  such  passage,  conveyance,  berth  or  state- 
K)om,  excepting  at  the  office  designated  in  his  appointment,  nor 
^niil  he  has  been  authorized  to  act  as  such  agent  according  to  the 
provisions  of  the  last  section,  nor  for  a  sum  exceeding  the  price 
charged  at  the  time  of  isuch  sale  by  the  company,  owners  or  con- 
gees of  the  vessel  or  railway  mentioned  in  tlie  ticket.  Nothing 
in  this  section  or  chapter  contained  shall  prevent  the  properly 
*nthorized  agent  of  any  transportation  company  from  purchasing 
from  the  properly  authorized  agent  of  any  other  transportation 
company  a  ticket  for  a  passenger  to  whom  lie  may  sell  a  ticket  to 
^vel  over  any  part  of  the  line  for  which  he  is  the  properly 
tathoiized  ageoti  so  as  to  enable  such  passenger  to  travel  to  tho 
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motion  from  which  his  ticket  shall  read  Every  person 
have  purchased  a  ticket  from  an  authorized  agent  of  a 
Hnpany,  which  shall  not  have  been  used,  or  shall  have 
only  in  part,  may,  witliin  thiity  days  after  the  date  of 
:  said  ticket,  present  the  same,  unused  or  paitly  used, 
^tion,  at  the  general  office  of  the  railroad  company  which 
i  ticket,  or  at  the  ticket  office  where  said  ticket  was  sold, 
icket  office  at  the  point  to  which  the  ticket  has  been 
said  ticket,  wholly  unused,  shall  be  presented  for  re- 
al the  ticket  office  where  sold,  the  same  shall  be  then 
redeemed  by  tlie  agent  in  charge  of  said  ticket  office  at 
)aid  for  said  ticket  If  said  ticket,  partly  us^,  shall  be 
for  redemption  at  the  ticket  office  where  sold,  or  at  the 
le  at  the  point  to  which  used,  the  ticket  agent  at  either 
Lces,  upon  the  delivery  of  said  ticket,  shall  issue  to  the 
reof  a  receipt,  properly  describing  said  ticket  and  set- 
the  date  ot  the  receipt  ot  said  ticket,  and  the  name  of 

from  whom  received,  and  shall  thereupon  forthwith 
aid  ticket  for  redemption  to  the  general  office.  It 
le  duty  of  every  railroad  company  to  redeem  tickets  pre- 
redemption,  as  in  this  section  provided  for,  promptly 
I  not  to  exceed  thirty  days  from  the  date  of  presentation 
3ral  office  or  from  the  date  of  the  aforesaid  receipt.  A 
ased  ticket  shall  be  redeemed  at  the  price  paid  therefor, 
ised  ticket  shall  be  redeemed  at  a  rate  which  shall  be 
le  difference  between  the  price  paid  for  the  whole  ticket 
«t  of  a  ticket  of  the  same  class  between  the  points  for 
1  ticket  was  actually  used.  Mileage  books  shall  be  re- 
ithin  thirty  days  after  the  date  of  the  expiration  thereof 
e  manner.  Every  railroad  company  which  shall  wrong- 
le  redemption,  as  m  this  section  provided  for,  shall  for- 

aggrieved  party  fifty  dollars,  which  sum  may  be  re- 
)gether  with  the  amount  of  redemption  money  to  which 
is  entitled,  in  an  action  in  any  court  of  competent  juris- 
^her  with  costs ;  but  no  such  action  can  be  maintained 
imenced  within  one  year  after  the  cause  of  action  ac* 

606.  1897.    To  take  effect  Sept.  1,  1897. 

Unauthorized  persons  forbidden  to  sell  certill- 
teeiptSy  etc.^  for  the  purpose  of  procuring  ticlcets. 

K>n  other  than  an  agent  appointed,  as  provided  in  section 

sell,  or  offer  to  sell,  or  in  any  way  attempt  to  dispose  of 

f  certificate,  receipt  or  other  instrument  for  the  purpose, 

the  pretense,    of  procuring   any    ticket,   or   instrument 

1  in  section   615,  upon   any  company  or  line,  vessel  or 

ain  therein  mentioned.     And  every  such  order  sold  or 

r  sale  by  any  agent,  must  be  directed  to  the  company, 

consignees  at  their  oflice. 

ection  615  was  repealed  by  chap.  384  of  1882,  the  reference  to  that 
been  allowed  to  remain  in  this  section. 

Fraud  in  sale  of  passage  tickets. — A  person  guilty 
^Hon  ot  any  of  the  p/ovhsi(;ns  of  the  precea\i\g  s^cXaotv^ 
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of  this  chapter  is  punishable  with  imprisonment  in  a  state  prison  not  ezceedii 
two  years,  or  imprisonment  in  a  county  jail  not  exceeding  two  months. 

Am'd  by  chapter  062  of  1892. 

This  amendment  substituted  the  words  "not  exceeding"  before  **i 
months"  in  place  of  the  words  *'not  less  than." 

§  619.  Conspiracy  to  sell  passage  tickets  in  Tiolation  of  law.— All  p 

sons  who  conspire  together  to  sell  or  attempt  to  sell,  to  any  person,  any  passa 
ticket,  or  other  instrument  mentioned  in  sections  six  hundred  and  fifteen  a 
six  hundred  and  seventeen,  in  violation  of  those  sections,  and  all  persons,  wl 
by  means  of  any  such  conspiracy,  obtain,  or  attempt  to  obtain  any  money 
other  property,  under  the  pretense  of  procuring  or  securing  any  passage 
right  of  passage  in  violation  of  this  chapter,  are  punishable  by  imprisonmc 
in  a  state  prison  not  exceeding  five  years. 

Though  section  615  was  repealed  by  chap.  884  of  18S2,  the  reference  to  tl 
section  has  been  allowed  to  remain  in  this  section. 

§  6l9a.  No  transfer  ticket,  or  written  or  printed  instrument  giving,  or  pi 
porting  to  give,  the  right  of  transfer  to  any  person  or  persons  from  a  pub 
conveyance  operated  upon  ooe  line  or  route  of  a  street  surface  railroad  U 
public  conveyance  upon  another  line  or  route  of  a  street  surface  railroad, 
from  one  car  to  another  car  upon  the  same  line  of  street  surface  railroad,  sh 
be  issued,  sold  or  given  except  to  a  passenger  lawfully  entitled  Uiereto.  Ai 
person  who  shall  issue,  sell  or  give  away  such  a  transfer  ticket  or  instrume 
as  aforesaid  to  a  person  or  persons  not  lawfully  entitled  thereto,  and  any  pers 
or  persons  not  lawfully  entitled  thereto  who  shall  receive  and  use  or  offer  i 
passa^  any  such  transfer  ticket  or  instrument  or  shall  sell  or  give  away  su* 
tra  is^r  ticket  or  instrument  to  another  with  intent  to  have  such  transfer  ticli 
use^l  or  offered  for  passage  after  the  time  limited  for  its  use  shall  have  expire 
shall  be  guilt/  of  a  misdemeanor. 

Added  by  chap.  663  of  1898.     In  effect  September  1,  1898. 

I  620.  Conspirators  mar  be  indicted,  notwithstanding  object  of  co 
spiracj  has  not  been  accomplished.— Persons  guilty  of  violating  the  h 
section  may  be  indicted  and  convicted  for  conspiracy,  though  the  object 
such  conspiracy  has  not  been  executed. 

See  section  171,  ante. 

§  631.  Offices  kept  for  nnlawfnl  sales  of  passage  tickets.— All  offlc 
kept  for  the  purpose  of  sellinc:  passage  tickets  in  violation  of  any  of  the  pi 
visioas  of  this  chapter,  and  all  offices  where  any  such  sale  is  made,  are  deem* 
disorderly  houses;  and  all  persons  keeping  any  such  office,  and  all  perso 
associating  together  for  the  purpose  of  violating  any  of  the  provisions  of  tl 
chapter  are  punishable  by  imprisonment  in  a  county  jail  for  a  period  not  c 
ceeding  six  months. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  statement  of  the  minimum  limit  of  punis 
ment. 

§  633.  Owners,  pursers,  etc.,   allowed  to  sell  ticket 

— Tlie  provisions  of  this  chapter  do  not  prevent  the  actual  owne: 
or  consi^rnees  of  any  vessel,  from  selling  passage  tickets  thereor 
nor  do  they  prevent  the  jnirser  or  clerk  of  any  vessel  from  sel 
ing  in  liis  oflice  on  board  of  such  vessel,  any  passage  tickets  upc 
such  vessel. 

§  633.  Station  masters,  conductors,  etc.,  allowed  tose 

tickets. — The  ])rovisions  of  this  chapter  do  not  prevent  the  st 
tion  master  or  other  ticket  agent  upon  any  railway  from  selling 
liis  office  at  any  station  on  such  railway,  any  passage  tickets  upc 


Of  the  State  of  New  York.  27ft' 

fnch  railway ;  nor  do  they  prevent  any  conductor  upon  a  railway 
from  selling  such  tickets  upon  the  trains  of  such  railway. 

§634.  What  must  be  stated  in  passage  tickets. —  A 

ticket  or  instrument  issued  as  evidence  of  a  right  of  passage  upoa 
the  high  seas,  from  any  port  in  this  state,  to  any  port  of  any  other 
state  or  nation,  and  every  certificate  or  order  issued  for  the  pur- 
pose, or  under  pretense  of  procuring  any  such  ticket  or  instru* 
ment,and  every  receipt  for  money  paid  for  such  ticket  or  instru- 
ment must  state  the  name  of  the  vessel  on  board  of  which  the 
passage  is  to  be  made,  the  name  of  the  owners  or  consignees  of 
such  vessel,  the  name  of  the  company,  or  line,  if  any,  to  which 
such  vessel  belongs,  the  place  from  which  such  passage  is  to  com- 
mence, the  place  whei-e  such  passage  is  to  terminate,  the  day  of 
the  month  and  year  upon  which  the  voyage  is  to  commence,  ther 
name  of  the  person  or  persons  purchasing  such  ticket  or  instru- 
ment, or  receiving  such  order,  certificate  or  receipt,  and  the  amount- 
paid  therefor;  and  such  ticket  or  instrument,  order,  certificate  or 
receipt,  unless  sold  or  issued  by  the  owners  or  consignees  of  such 
vessel,  must  be  signed  by  their  authorized  agent 

It  was  held,  in  Enright  v.  People,  21  How.,  383,  that  an  indictment  under 
the  act  of  1860  must  state  the  pori  or  place  from  which  the  ticket  purports  to 
entitle  the  person  to  a  passage. 

§  OSS.  Sale  of  tickets  not  filled  out  as  reqnirod  in  last 
section,  a  misdemeanor. — A  pereon  who  issues,  sells  or  deliv- 
ers to  another,  any  ticket,  instrument,  certificate,  order  or  receipt^ 
which  is  not  made  or  filled  out  as  prescribed  in  the  last  section,  is 
guilty  of  a  misdemeanor. 

§  <KM.  Certain  sales  and  exchanges  of  passenger  tick-^ 

©tg.— A  person  who, 

L  Sells,  or  causes  to  be  sold,  a  passage  ticket,  or  order  for 
such  ticket  on  any  railway,  vehicle  or  vessel,  to  any  emigrant 
passenger  at  a  higher  rate  than  one  and  a  quarter  cents  per 
mile;  or,  v 

2.  Takes  payment  for  any  such  ticket  or  order  for  a  ticket 
under  a  false  representation  as  to  the  class  of  the  ticket,  whether 
emigrant  or  first  class ;  or, 

S.  Directly  or  indirectly,  by  means  of  false  representations,  pur- 
chases or  receives  from  an  emigrant  passenger  any  such  ticket;  or, 

4.  Procures  or  solicits  any  such  passenger  having  such  a  ticket, 
toexohange  the  same  for  an<ither  passenger  ticket,  or  to  sell  the 
same  and  purchase  some  other  passenger  ticket ;  or, 

0-  Solicits  or  books  any  passenger  arriving  at  the  port  of  New 
Yoit  from  a  foreign,  country,  before  such  passenger  has  left  the 
"Vessel  OD  which  he  has  arrived,  or  enters  or  goes  on  board  any 
▼easd  arriving  at  the  port  of  New  York  from  a  foreign  country^ 
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4iaving  emigrant  passengers  on  board,  for  the  purpose  of  soliciting 
or  booking  such  passengers,  and  a  person  or  agent  of  a  corpora- 
tion employing  any  person  for  the  purpose  of  booking  such  pas- 
sengers  before  leaving  the  ship; 
Is  guilty  of  a  misdemeanor. 

§  fiay.  ^*  Company  '*  defined. — The  term  "company,"  as  used 
in  this  chapter,  includes  all  corporations,  whether  created  undei 
the  laws  oi  this  state,  or  of  the  United  States,  or  of  those  of  an; 
•other  state  or  nation. 

CHAPTER  XIIL 

Fraudulent  issue  of  Doeumenti  of  tide  to  Merehandiee, 

Section  628.  By  pipe-lioe  corporations. 

fll29.  Issuing  fictitious  bills  of  lading,  receipts  and  vouchen. 

680.  Erroneous  bills  of  lading  or  receipts,  issued  in  good  fidth, 

excepted. 

681.  Duplicate  receipts  must  be  marked  "duplicate." 

632.  Selling,  hypothecating  or  pledging  property  recdved  for  tram- 
portation  or  storage. 

688.  Bill  of  lading  or  receipt  issued  by  warehouaeman  must  be  can- 
celed on  r^elivery  of  the  property. 

684.  Property  demanded  by  process  of  law. 

§  638.  By  pipe-line  corporations. — A  pipe-line  corporation, 
'or  a  person  being  the  officer,  agent,  manager  or  representative 
thereof,  who: 

1.  Accepts,  makes  or  issues  any  receipt,  certificate  or  order  of 
^ny  kind  for  any  commodity,  unless  the  commodity  represented 
is  actually  at  the  time  in  the  possession  of  the  corporation  ;  or, 

2.  Dehvers  to  any  person  any  petroleum  or  otner  commodity 
received  for  transportation  by  such  corporati(m  without  the  pre* 
mentation  and  surrender  of  all  vouchers,  receipts,  orders  or  oertifi< 
<Sites  that  have  been  issued  or  accepted  for  the  same ;  or, 

3.  Having  parted  with  the  possession  of  any  commodity  and 
having  received  therefor  an  order,  voucher,  receipt  or  certificate, 
ishall  reissue  the  same,  or  shall  not  cause  it  to  be  canceled  by  the 
word  ^* canceled"  stamped  or  printed  l^bly  across  the  face 
thereof,  and  to  be  filed  and  reconled  by  such  corporation,  as  pn> 
vided  by  law. 

Is  guilty  of  a  misdemeanor. 

The  former  provision  was  transferred  to  sabd.  1  of  aectloii  689,  jms^  and 
this  section  was  added  by  chap.  692  of  1892. 

§  6S9.  Issuing  fictitious  bill  of  lading,  receipts  mni 
Toncliers. — A  person  who : 

1.  Being  the  master,  owner  or  agent  of  any  vessel,  or  c^cer  oi 
«gent  of  any  railway,  express  or  transportation  company,  or  other- 
wise being  or  representing  any  carrier,  who  delivem  any  bill  ol 
lading,  receipt  or  other  voucher,  by  which  it  appears  that  roer 
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ahandise  of  anj  kind  has  been  shipped  on  board  a  vessel,  or  deliv- 
ered  to  a  railwaji  express  or  trausportation  company,  or  other 
evrier,  aolesa  the  same  baa  been  so  shipped  or  delivered  and  is 
at  the  time  actually  under  the  control  of  such  carrier,  or  the 
ouster,  owner  or  agent  of  such  vessel,  or  of  some  officer  or  agent 
of  saoh  company,  to  be  fcMrwarded  as  expressed  in  such  bill  of 
lading  receipt  or  voucher ;  or, 

2.  Carrying  on  the  business  of  a  warehouseman,  wharfinger  or 
other  depositary  of  property,  who  issues  any  receipt,  bill  of  lading 
or  other  voucher  for  merchandise  of  any  kind  which  has  not  been 
actoallv  received  upon  the  premises  of  such  person,  and  is  not 
under  bis  actual  control  at  the  time  of  issuing  such  instrument, 
whether  such  instrument  is  issued  to  a  person  as  being  the  owner 
of  sach  merchandise,  or  as  security  for  any  indebtedness ; 

Is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dol- 
luB,  or  by  both. 

Thii  seetfcm  oombliied  the  proTisicms  of  the  f onner  sectiooB  628  and  629. 
The  flnt  sabdivision  was  traosferred  from  section  628,  and  the  second  subdi- 
^vUon  was  retained,  by  chap.  69;3  of  1892. 

To  further  protect  the  public,  warehousemen  were  forbidden  to  issue  re- 
<)eiptBor  Youcners  for  gooos  not  actually  in  store,  and  it  is  a  penal  offense  to 
tee  fictitious  certificates.  First  Nat.  B'k  v.  Dean,  44  St.  Rep. ,  209;  27  Abb. 
^'  C.  284;  17  N.  Y.  Supp.,  $76;  16  id..  108. 

§  090.  Erroneous  bills  of  lading  or  receipts^  issued  in 
SOOd  faitli^  excepted. — No  person  can  be  convicted  of  an  of- 
fense under  the  last  two  sections,  for  the  reason  that  the  contents 
of  any  barrel,  box,  case,  cask  or  other  vessel  or  package  men- 
tiooed  in  the  bill  of  lading,  receipt  or  other  voucher  did  not  cor- 
'^^nd  with  the  description  given  in  such  instrument  of  the 
Merchandise  received,  it  such  description  corresponds  substan- 
^lly  with  the  marks,  labels  or  brands  upon  the  outside  of  such 
^^asel  or  package,  unless  it  appears  that  the  defendant  knew  that 
*Qch  marKs,  labels  or  brands  were  untrue. 

i  Ml.  Dnpltcate  receipts  mnst  be  marked  '^duplicate/' 
'^"A  peraoQ  mentioned  in  sections  six  hundred  and  twenty-eight 
**^  six  hundred  and  twenty-nine,  who  issues  any  second  ordupli- 
?*^  receipt  or  voucher,  of  a  kind  specified  in  those  sections,  at  a 
~^e  while  a  former  receipt  or  voucher  for  the  merchandise  speci- 
^^  io  such  second  receipt  is  outstanding  and  uncanceled,  without 
^iting  across  the  face  of  the  same  the  word  **  duplicate,"  in  a 
P*^in  and  legible  manner,  is  punishable  by  imprisonment  not  ex- 
^^^^iog  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
«by  both. 

%  6WI.  gelling^  hypothecating  or  pledging  property  re- 
5^Ted  for  transportation  or  storage. —  A  person  mentioned 
n^  sections  six  hundred  and  twenty  eight  and  six  hundred  and 
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twenty-nine,  who  sells  or  pledges  any  merchandise  for  which  a  bill  of  lading 
receipt  or  voucher  has  been  usued  b^  him,  without  the  consent  in  writiu] 
thereto  of  the  person  holding  such  bill,  receipt  or  voucher,  is  puniriiable  b; 
imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousani 
dollars,  or  by  both. 

§  638.  Bill  of  lading  or  receipt  issued  by  warehonseman  must  b 
canceled  on  delivery  of  the  property. — A  person  mentioned  in  section  si 
hundred  and  twenty-nine,  who  delivers  to  another  any  merchandise  for  whic 
a  bill  of  lading,  receipt  or  voucher  has  been  issued,  unless  such  receipt  g 
voucher  bears  upon  its  face  the  words  "not  negotiable,"  plainly  written  o 
stamped,  or  unless  such  receipt  is  surrendered  to  be  canceled  at  the  time  c 
such  delivery,  or  unless,  in  the  case  of  a  partial  delivery,  a  memorandui 
thereof  is  indorsed  upon  such  receipt  or  voucher  is  punishable  by  imprisoi 
ment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollan 
or  by  both. 

§  634.  Property  demanded  by  process  of  law.^The  last  two  sections  d 
not  apply  to  any  case  where  property  is  demanded  by  virtue  of  legal  process 

§  634a.  Failnre  to  issne  bill  of  lading.— Any  person  who,  being  th 
owner,  master  or  agent  of  any  vessel  transporting  merchandise  or  property  b< 
tween  ports  of  this  state,  departs  with  such  vessel  or  causes  such  vessel  to  d( 
part  from  the  port  where  such  merchandise  or  property  is  taken  on  board 
without  giving  or  tendering  to  the  shipper  of  such  merchandise  or  property,  i 
a  bill  of  mding  be  demanded  by  such  shipper,  a  bill  of  lading  or  shipping  docv 
ment  as  provided  by  section  forty-one  of  the  domestic  commerce  law,  is  guilt 
of  a  misdemeanor. 

Added  by  L.  1898,  ch.  166.    In  effect  September  1, 189a 
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650.  Property  in  house  of  worship,  etc. 
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f  ttS.  Injuries  to  railroad  tracks^  etc. — A  person  who: 

1.  Displaces,  removes,  injures  or  destroys  any  rail,  sleeper,  switch,  bridge, 
fiadact,  culvert,  einbuukmeot,  or  sir*  'ture,  or  any  part  thereof,  attached,  up- 
pertaioing  to  or  connected  with  any  rail  •#  ay,  or  by  any  other  means  attempts 
to  wreck,  destr^./,  or  so  damage  any  car,  tender,  locomotive  or  railway  train 
or  part  thereof,  while  moving  or  standing  upon  any  railway  track  in  this  slate, 
•s  to  render  such  car,  tender,  locomotive  or  railway  train  wholly  or  partially 
nnfilted  for  its  ordinary  use,  whether  operated  by  steam,  electricity  or  other 
motive  powejr;  or, 

2.  Places  any  obstruction  upon  the  track  of  any  such  railway ; 
or, 

3.  Willfully  destroys  or  breaks  any  guard  erected  or  maintained 
by  a  railroad  corporation  as  a  warning  signal  for  the  protection 
01  its  employes ;  or, 

4  Willfully  discharges  a  loaded  firearm,  or  projects  or  throws 
a  stone  or  other  missile  at  a  railway  train,  or  at  a  locomotive,  car 
or  vehicle  standing  or  moving  upon  a  railway;  or, 

5.  Willfully  displaces,  removes,  cuts,  injures  or  destroys  any 
^ire,  insulator,  pole,  dynamo,  motor,  locomotive,  or  any  part 
thereof,  attached,  appertaining  to  or  connected  with  any  railway 
operated  by  electricity,  or  willfully  interferes  with  or  interrupts 
any  motive  power  used  in  running  such  road,  or  willfully  places 
any  obstruction  upon  the  track  of  such  railroad,  or  willfully  dis- 
charges a  loaded  firearm,  or  projects  or  throws  a  stone  or  any 
other  missile  at  such  railway  train  or  locomotive,  car  or  rehicle. 
standing  or  moving  upon  such  railway ;  or, 

6.  Removes  a  journal-brass  from  a  car  while  standing  upon  any 
railroad  ti-ack  in  this  state,  witiiout  authority  from  some  person 
who  has  a  right  to  give  such  authority ; 

■^  punishable  as  follows : 

.!•  If  thereby  the  safety  of  any  person  is  endangered,  by  im- 

pnsonment  for  not  more  than  twenty  years. 

2-  In  every  other  case,  by  imprisonment  for  not  more  than  five 
years, 

Am'd  by  chap.  280  of  1890. 

J W8  amendment  added  a  fourth  subdivision  to  the  original  section. 

ijip^bychap.  892  of  1893. 

J^**"^  amendment  added  to  the  first  subdivision  the  words  "  or  other  motive 

P^J:6^   inserted  a  new  subdivision  numbered  the  third,  and  chnngeci  the  uuni. 

"enngof  the  former  third  and  fourth  subdivisions  to  tlie  fourth  and  lifth  re- 
•pecuvely. 

-,  *jl®  ^iiendment  of  1895  inserted  the  first  part  of  subdivision  6  down  to 
^^[d«"  is  punishable." 

§  •as.  Damaging  building^  etc.,  by  explosion. — A  per- 

^^  who  unlawfully  and  maliciously,  by  the  explosion  of  gun- 
^^'der,  or  any  other  explosive  substance,  destroys  or  damages 
^'^y  huilding  or  vessel,  is  punishable  as  follows : 

^:  If  tiiereby  the  life  or  safety  of  a  human  being  is  endangereJ^ 
"J  'niprisonment  for  not  more  than  ten  years ; 

2*  in  every  other  case  by  imprisonment  for  not  more  than  fivd 


§•17.  Burning  certain  property,   how  punislied.— A 

person  who  willfully  burns  or  sets  fire  to  any  grain,  grass,  or 
powixjg  crop,  or  standing  timber,  or  to  any  building,  fixtures  or 
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appurtenances  to  real  property  of  another,  under  circumstarces  not 
amounting  to  arson  in  any  of  its  degrees,  U  puuiAtiable  by  imprii>onmeDt  for 
not  more  than  four  years. 

See  section  685,  ante. 

Wilfully  setting  fire  to  a  building  under  circumstances  not  amounting  to 
arson  in  any  of  its  degrees,  amounts  to  njtiiing  more  than  a  im*re  misde- 
meanor under  this  section.  People  r.  l^'anshaw?,  bO  St.  Pep..  3,  aff'g  47  id., 
331. 

§  638.  Altering,  etc.,  signal  or  light  for  Tessely  oto. — A  person 
who,  with  intent  to  bring  a  vessel,  railway  eugme,  or  railway  train  into 
danger,  either 

1.  Unlawfully  or  wrongfully  shows,  masks,  extinguishes,  alters,  or  re- 
moves a  light  or  other  signal;  or 

2.  Exhibits  any  false  light  or  signal; 

Is  punishable  by  imprisonment  lor  not  more  than  ten  years. 


§  639.  Injmry  and  nnlawfnl  nae,  etc.,  of  telegraph  amd  tele- 
phone property. — A  person  who  wilfully  or  maliciously  displaces,  re- 
moves, injures  or  destroys, 

1.  A  public  highway  or  bridge,  or  a  private  way  laid  out  by  authority  of 
law,  or  a  bridge  upon  such  public  or  private  way;  or 

2.  A  pier,  boom  or  dam,  lawfully  erected,  or  maintained  upon  any 
water  within  the  state,  or  hoists  any  gate  in  or  about  such  dam;  or 

3.  A  pile,  or  other  material,  fixed  in  the  ground  and  used  for  securing 
any  sea-bank,  or  sea-walls,  or  the  bank  or  dam  of  any  river  or  other 
water,  o/  any  dock,  quay,  jetty  or  lock;  or 

4.  A  buoy  or  beacon,  lawfully  placed  in  any  waters  within  the  state;  or 

5.  A  tree,  rock,  post  or  other  monument,  which  has  been  either  erected 
or  marked  for  the  purpose  of  designating  a  point  in  the  boundary  of  the 
state,  or  of  a  county,  city,  town,  or  village,  or  of  a  farm,  tract,  or  lot  of 
land,  or  any  mark  or  inscription  thereon;   or 

0.  A  mile-board,  mile-stone,  or  guide  post,  erected  upon  a  highway,  or  any 
inscription  upon  the  same;  or 

7.  A  line  of  telegram  or  telephone,  wire  or  cable,  pier  or  abutment,  or 
the  material  or  property  belonging  thereto,  without  lawful  authority,  or 
who  shall  unlawfully  and  wilfully  cut,  break,  tap,  or  make  connection  with 
any  telegraph  or  telephone  line,  wire,  cable  or  instrument,  or  read  or  copy, 
in  any  unauthorized  manner,  any  message,  communication  or  report  passing 
over  it,  in  this  state,  or  who  shall  wilfully  pi  event,  obstruct  or  delay,  by 
any  means  or  contrivance  whatsoever,  the  sending,  transmission,  convey- 
ance or  delivery,  in  this  state,  of  any  authorized  message,  communication  or 
report  by  or  through  any  telegrapli  or  telephone  line,  wire  or  cable,  under 
the  control  of  any  telegraph  or  telephone  company  doing  business  in  this 
state;  or  who  shall  aid,  agree  with,  employ  or  conspire  with  any  person 
or  persons  to  unlawfully  do,  or  permit  or  cause  to  be  done,  any  of  the  acts 
hereinbefore  mentioned,  or  who  &hall  occupy,  use  a  line,  or  shall  knowingly 
permit  another  to  occupy,  use  a  line,  a  room,  table,  establishment,  oV 
apparatus,  or  unlawfully  do  or  cause  to  be  done  any  of  the  acts  hereinbe- 
fore mentioned ;  or 

8.  A  pipe  or  main  for  conducting  gas  or  water,  or  any  works  erected  for 
supplying  buildings  with  gas  or  water,  or  any  appurtenance  or  appendage 
connected  therewith:  or 

9.  A  sewer  or  diain.  or  a  pii)e  or  main  connected  therewith,  or  forming 
part  thereof:  or  who 

10.  Destroys  or  damages  with  intent  to  destroy  or  render  useless  any 
engine,  niachiiic.  tool  or  iini)lement  intended  for  use  in  trade  or  husbandry; 

Is  punishable  Ijv  inipri-onmeni  for  not  more  than  two  years. 

11.  Any  pel  son  who  shall  without  authority  of  the  corporation  owning 
the  same  open  any  lire-hydrant,  except  for  the  purpose  of  extinguishing 
fire,  or  who  shall  wantonly  injure  or  impair  the  same,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  ten 
dollars  or  by  imprisonment  in  a  county  jail  for  the  cerm  of  ten  days;  and 
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it  shall  be  the  duty  of  all  policemen,  deputy  sherififs  or  constables  to  arrest- 
any  person  found  violating  this  act. 

Added  by  chap.  338  of  1899.    In  force  Sept.  1,  1899. 

See  subdivisions  6,  7,  15  and  10  of  section  56  of  Code  of  Criminal  Pro- 
cedure. 

The  word  "  wilfully/'  in  this  section,  means  something  more  than  a 
voluntary  act,  and  more  also  than  an  intentional  act  which,  in  fact,  i» 
wronjjful.  Wass  v.  Stephens,  38  St.  Rep.  883;  128  X.  Y.  128.  It  includes 
an  act  intentionally  done  with  a  wrongful  purpose,  or  with  a  design  ta 
injure  another,  or  one  committed  out  of  mere  wantonness  or  lawlessness. 
Id. 

A  person  who,  under  the  direction,  and  on  premises  under  the  judis- 
diction  of  the  park  commissioners,  disconnects  certain  water  pipes  from 
the  city  mains  under  the  control  of  said  commissioners,  does  not  commit 
a  criminal  offense  under  this  section.    Id. 

S   630a.   False  alarms  of  Are;  unlawful  interference  with  fire 
flilmm  telegraph  sjstenis. — Any  person  who  shall  wilfully  give  any  faUe 
alarm  of  fire,  or  who  shall  wilfully  tamper,  meddle  or  interfere  with  any 
station   or   signal  box  of  any  tire  alarm  telegrapli  system,  or  who  shall 
wilfully  break,  injure,  deface  or  remove  any  sucli  box  or  station,  or  who 
shall  wilfully  break,  injure,  destroy  or  disturb  any  of  the  wires,  poles  or 
other  supports  and  appliances  connected  with  or  forming  a  part  of  any  lire 
alarm   telegraph  system  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  line  of  not  less  than  ten  dollars  or  by 
imprisonment  for  not  less  than  ten  days  or  by  both  such  fine  and  im- 
prit!»onment. 

Added  by  ch.  279,  Laws  1905.    Takes  effect  Sept.  1,  1905. 

§  G40.  Malieioiis  injury  and  destmotion  of  property. — A  person' 
who  wilfully: 

1.  Cuts  down,  destroys  or  injures  any  wood  or  timber  standing  or  grow- 
ing, or  which  had  been  cut  down  and  is  lying  on  lands  of  another,  or  of  the 
people  of  the  state;  or, 

2.  Cuts  down,  girdles  or  otherwise  injures  a  fruit,  shade  or  ornamental 
tree  standing  on  the  lands  of  another,  or  of  the  people  of  tlie  state :  or, 

3.  Severs  from  the  freehold  of  another,  or  of  the  people  of  the  state,  any 
produce  thereof,  or  anything  attached  thereto:  or, 

4.  Digs,  takes  or  carries  away  without  lawful  authority  or  consent  from 
any  lot  of  land  in  any  city  or  incorporated  village,  or  from  any  lands  in- 
cluded within  the  limits  of  a  street  or  avenue  laid  down  on  the  map  of 
&uch  city  or  village,  or  otherwise  recognized  or  established,  any  earth,  soil 
or  stone:  or, 

5.  Enters  without  the  consent  of  the  owner  or  occupant  any  orchard, 
fruit  garden,  vineyard  or  ground  whereon  is  cultivated  any  fruit,  with 
intent  to  take,  injure  or  destroy  anything  there  growing  or  grown;  or, 

6.  Cuts  down,  destroys  or  in  any  way  injures  any  shrub,  tree  or  vine 
being  or  growing  within  any  such  orchard,  garden,  vinevard  or  upon  any 
such  ground,  or  any  building,  framwork  or  erection  thereon :  or, 

7.  Maliciously  injures  any  ice  upon  any  waters  from  whieli  ice  is  taken 

as  an  article  of  Merchandise  with  intent  to  injure  the  owner  thereof,  or 

enters  or  skates  upon  any  pond  or  body  of  water  not  navigable,  kept  and 

used  for  the  purpose  of  taking  ice  therefrom  as  an  article  of  inercli;indi-;e, 

ind  upon  or  adjoining  which  a  notice  has  been  placed  in  a   consj)ituous 

position  forbidding  such  entry,  and   stating   tlie   purpose   for   whicii   >aid 

Wy  of  water  is  kept  or  used,  or  puts  or  throw -^  upon  or  into  any  such 

pond  or  body  of  water  any  stick,  stone  or  other  substance  to  the  injury  of 

the  ice  or  water ;  or, 

8.  Unlawfully  takes  or  carries  away  or  interferes  with  or  disturbs  by  any 
»»n8  the  oysters  or  other  shell-fish  of  another,  legally  planted  upon  the 
W  of  any  river,  bay,  sound  or  water  of  this  state,  or  removes,  pulls  up 
^^  destroys  any  stake  or  buoy  designated  or  marking  out  any  legally 
P^ted  oyster  bed  of  another,  is  guilty  of  a  misdemeanor;  and  any  oysters 
pUnted  upon  the  bed  of  any  waters  of  this  state  leased  by  the  comniis- 
*KioeTB  of  fisheries  shall  be  deemed  legally  planted,  and  evidence  that  any 
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l>ojit  or  vo>sol  \ia<  l»ooii  useil  for  tlio  jiurpcwo  of  tnkin*;,  carrying  away  or  Ir- 
irjt'M  fi'iiii;,'  with  >inli  ov^ters  shall  U?  iiio**iiiiii»live  fviihtiaf  of  guilt  u  |t, 
ii;;aiii>t  llic  fiwuiT.  ina>t(.'i'  or  rrrvv  of  >xu'h  At"*sel :  or. 

\K  Intrude^  i»r  placi-^  any  liovti.  rslianty  or  building  upon,  ur  wiiiiintlK 
limits  nf  any  l<»t  or  jiirrr^  nf  land  williin  any  ini-orjiorau'd  city  or  village, 
Avitliont  tl)c  consent  of  llic  owner,  or  within  the  boundaries  of  any  stmt 
or  avcnne  within  >ueh  lity  or  village;  or, 

10.  Kills.  \\onnd>  or  tr:i|»s  any  bird,  dwr,  squirrel,  rabbit  or  oUwf 
animal  within  the  limits  of  any  cemetery  or  public  burying'  ground,  or «( 
any  public  park  or  ]jlca«uri'  ;rronnd.  or  removes  tlie  yuiin;;  of  any  svdi 
ariuiial,  oi  the  fri'^^  ot  any  such  birtl.  from  any  cemetery,  jMirk  or  plMflire 
;:roniid,  or  e\po^»»-  f»ir  sale,  «»r  knowingly  buys  or  mcIIs  any  bird  or  aninul 
so  kilh'd  or  lakfii :  or. 

11.  1)1  ive^  nr  Icad^  along  a  public  highway  a  wild  and  danji^rou 
animal,  or  a  vdiirlc  lir  engine  propelled  by  Kteain.  except  u]M>n  a  railrotd, 
aloni:  a  imblic  highway,  or  causes  or  directs  such  aninml.  vehicle  or  ei^ 
lo  III*  «M»  driven,  led.  nr  to  Ih>  made  to  [)ass,  unless  a  person  of  mature ine 
shall  pir<«'de  -mh  animal,  vehicle  or  engine  by  at  least  one-i'ighth  oj  i 
mile,  carrying  a  retl  li;:ht.  if  in  tin*  night  tiuu\  and  gives  warning  to  nil 
piM^oiH  whom  ln'  nu'ri-  tiaveling  such  highway,  of  the  approach  of  jbA 
animal,  xchiclc  or  tn^inc:  or. 

li*.  Takc«»  or  atiiMupt-^  to  take,  without  the  conf»ent  nf  the  owner  of  auT 
laki*  or  pond,  any  lish  from  the  waters  thereof,  provided  such  lake  or  pail 
i^  -^o  sitnate«l  that  li-«li  cannot  \y.\s^  tlaM'einto  from  the  waters  of  any  oibr 
lake,  pond  or  r-tn-ani.  «'ither  i)ublic  or  owned  by  other  perrion:^;  or  wilhoJil 
the  cnii^-inl  of  ilic  owner  ot  any  such  lakt*  or  pond,  places  therein  uht 
pi».ci\oiou-  li-h  »ir  anv  |)oi•^on  uv  other  substance  injurious  to  the  liMJih 
«if  lish.  <ir  Ici^  the  wati-rs  f)ut  of  any  siu-h  lake  or  pond  with  intent  to 
take  \\<]\  tlicnfroiii  or  to  ha:'m  W-^h  theiein;  or. 

l.'l.   InjiMi'-   any   ar^-cnal    or   armory,   or   its   fixture.**,   or   any   unifurnis 
anil'  or  cipiipmcnl^.  or  otlu-r  ]irop»'rty  thertdn  dei>ositod:  <*t, 

\A.  'ric-p.i-.-cs  upon  any  ri tie-range  lawfully  used  by  or  in  conneition 
with  the  national  iiuard  of  the  «-tate.  or  any  organization,  division  or  dis- 
tiict  theiit.f  nr  who  injun-  any  targt-t  or  other  jjrujierty  situate  tlicntm. 
or  who  wihuily  vinlati-^  tlicrcon  any  regulation  established  to  maintain 
oidi-r.  prc-ii\i'  propi-riy.  pievcni  accitleiit  njiun  such  range,  or  renn»vos, 
mull  late--  or  dc-i  rn_\^  a  batth-  lla;;.  book,  placard,  relic  or  record  deposited 
■  •r  kept   in  the  stale  military  hurtMii:  or. 

l.~».  (III-.  ««|(niU  oi  (h'-tiny-.  any  cnrtlage.  cable,  buoys,  buoy-ro|>c.  head- 
fa -t  nr  nilici  la-t  lixed  lo  I  lie  anchor  or  mo«»rings  l>elon;Q;ing  to  any  vthisel. 
or  wlin  «^Iiall.  with  inicni  tn  i'ljnrc.  tamper  in  any  way  with  the  lines  or 
c.ilijt-.  hy  ul.iih  ;iny  vc».-cl  i>  moored  4»i'  made  fast,  or  who  sliall,  with  in- 
icni to  ill  jure,  tain  pel  in  any  manner  with  the  ste«?ring-gear,  bell-gear. 
en;jii:e>.  niatliineiy.  il-jlii-  or  any  other  e<piipments  of  any  vessel,  shall  be 
ilei'iiu'il  L:niliy  ni  a   nii-dcincanoi. 

hi.  Any  p.  r-<'ii  w  li<»  in  any  manner,  frir  exhiljitiou  or  display,  shall  after 
t'n'  fii'l  tlay  III  "^eiiii  !!ilier.  nin<'t<'en  huiiilrcd  and  five,  place  or  cuu*e  to 
It  |'l:i  eil.  :in\  whkI.  li^'inc.  maik.  jiicturi',  design,  drawing,  or  any  adver- 
li-cii'.;it.  iw'  Miiy  naiure  npon  any  tlag.  »-tand»rd.  color  or  ensign  of  the 
I  iiitc-l  >[A'.>  -  «i|  Aneriea  m  ».t;it«'  llag  of  this  state  «»r  ensign,  or  «haU  ex- 
p  I  :■  ni  t  .ii  i  In  1.1  •■v|iii-i.i  tn  jMililic  vicw  ally  >uch  flag,  standard,  color  or 
«:-■_■■■.  -.i;..:!  v.i-i  ii  ;,ihr  1  lie  lii-i  ila\  ni  Si'jjti-mlMM'.  nineteen  hundred  and 
I'"  -^m'1  '  i\''  li'i '•  |iiiiiie-.  pjin'i'il  or  otherwise  ])Iaced,  or  to  which 
-!iill  ic  att '.!.,.,!.  aiipcrd.  ij.  aili^c  I.  nr  aiuu'xed.  any  wonl,  figure,  mark. 
pii-MiK.  i'<'-ii.'i!.  n;-  1 1 i.i  w  j ii:-.  nr  aiiv  ;nl\er*  ir^ement  «»f  any  nature,  or  wli« 
-ii'!I.  ;■!:.  I-  I'm  !"i-:    i!.i\    *-\   Scjiiciiiher.  nirietc'cn  hundred  and   live,  expose 

I'"   J.   ' 'ii-   \I;v\.   .   .:  ••i;.i   1 1  H'r.   -ill.  i\j fnj'  -alc.  gi\e  away,  or  have  in 

|.,i.,i--i.  M  I.  1-  -.1^-.  11"  !  I  _'i\i'  av.  ay.  nr  i'<tr  nse  for  any  pur]»nse,  any  articlp. 
Ill  -  iiif-i  all' •'.  In  J!  _■■  a!i  artiile  of  nn  iclia  ndi'^i-.  or  a  n^copiacle  of  merchan- 
ili-i-  tw  ;■■■  !;t]i-  i\i'  il.iii;:  loi  i-inxing  or  t  raiis|^orting  uierciiaudise,  U|>on 
wliii'i  attei'  the  lir^^t  <Iay  n!  Septi'mlw-j-.  nii.eteen  hundre<l  and  five,  shall 
l.a\e  liei  11  print  cil.  jiaintcil.  aita<!ii-d  tir  oihcrwi-e  ]>laced,  a  repre<«entation  of 
ai,\  -uil»  il-cj.  ^taii'laril.  enlnr  »»r  crisi-n.  tt)  adverii«»e.  call  attention  to, 
i'  •■•.i.i'e.  11'  Ilk  111-  di-' in'4ni-li.  iIm'  article  or  substance,  on  which  so  placed, 
/'/•  w  hit  -hull  /tiiMicly  mutilate,  deiweo.  v\e\\\e  t»Y  <\vA\.  \.\v!L\v\^\<i  M^^vi, ««      '' 
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«Dntanpt,  wittier  bj  wordd  or  act,  upoD  any  such  flag,  ataDda'rd,  color  or 

otign,  shall  be  deemed  giiilty  of  a  miHilciiiounor,  and  itlial)  l>«  punifhcd  by  a 

fine  not  tr\i«nling  one  hundred  dollui's  or  by  iniiitiRonmenl  fur  not  more 

t^Q  thirty  d^iys  or  both,  in  the  discretion  of  the  cuurti   anil  sliall  also 

forfeit  a  penalty  of  fifty  dollars  for  eucli  aiich  offense,  to  be  rei-overed  nith 

tutj  in  a  civil  action,  or  4uit,  in  any  court  having  juri!>diction,  and  eudi 

anion  or  iuit  may  be  brought  by  or  in  tlie  name  of  any  citii:en  of  tlifa 

>tite.  anil  Huch   penalty  when   collected  Icus  tlie  reasonabte  cost  and   cx- 

pnme  of  action  or  suit  and  lecovery  to  be  certilied  by  tlie  district  attorney 

it  the  county  in   niiich   the  otft'nsc  is  coiuniittcd  shall   bn  juiid  into  the 

Ooisury  of  this  state;   and  tu'o  or  uiorc  js^nalties  may  be  sued  for  and 

n!n>[ere<l  in  tlie  aarae  action  or  suit.     Tlie  u'oril^.  Hag.  stnndard.  color  or 

I      rati^.  as  used  iu  this  subili vision  or  scctiim.  slinll  include  any  flag,  sland- 

an],  color,  ensign,  or  any  picture  tir  rcpieHcntiition,  of  either  thereof,  made 

of  lay  substance,  or  rcpictH-nted  on  any  sub^tuuoe,  and  of  any  sir^,  evidently 

parpoTtin);  to  be,   either  of.  said   lla^.   Htamlnrj.   color  or  ensign,  of  tlie 

I'nited  States  of  Amcrita.  or  n  picture  or  a  representation,  of  either  thereof, 

npon  which  shall  be  shown  the  colors,  the  stars,  and  tho  stripes,  in  any 

Buniber  of  either  thereof,  or  by  which  the  jierson  seeing  the  same,  without 

^liUration  may  believe  the  same  to  represent  the  Hag,  colors,  standard,  or 

*Bi\gB  of  the  United  Ktates  of  America.     Tiie  poSM'ssioii  after  Ni-pteiiilicr 

one.  piDeteeD  hundred  and  live,  by  any  jierson,  other  than  a  public  ollicer. 

ai  uich,  of  any  such  Hag,  stnndard,  color  or  eui*ign.  on  wliicii  ,tliall  be  any- 

ibing  made  unlawful  at  any  time  hy  this  section,  or  of  any  article  or  sub- 

Wince  or  thing  on  which  shall  be  anythinj;  made  unlawful  at  any  time  by 

■lii^  tpction  shall  be  preauuiptive  evidence  that  the  >^anie  is  in  violation  of 

tbi9  wi'lian,  and  was  piade,  dune  or  created  after  the  first  day  of  tieptem- 

hn.  Dineteen  hundred  and  five,  and  that  such  Hag,  standard,  color,  eiL-<igii, 

<T  »nicfe,  substance,  or  thing,  did  not  exist  on  the  first  day  of  September, 

niaetwa  hundred  and  five, 

Am^d  by  chap.  440,  Laws  lOO.'i.    Takes  effect  Sept.  1,  I»0o. 

Suptnedes  chap.  60,  Laws  1005. 

^'i  by  L.  1903,  chap.  272.     In  effect  Sept.  1,  1003. 

SgtxI.likia'iLBudsuDii.  luaddedbTcIiap.  6^of  UAH    In  effect  Sept  L  IBMk   . 

TUtuiBaiiQieDtliitrodnced.  utter  the  trords " carries awar,"  iDsabd.  Sot  the  ot1)p 
WweUon.  Uie  irord«"or  inteKeres  irilb,  or  disturbs. " 

iMtij  eb».v.  m  of  ism. 

TutuoMHliTuiDt  added  Ihe  present  lwci:tu  subdivision  to  the  eeetlon. 

^M  br  ch»p.  on  of  18BZ, 

■Uitmsadmcnt  snbatllDted  tbepresenlsaMlvUloQll  tor  the  former  subdivision. 

'n'd  br  ohap.  m  of  ists. 

Ju  louidment  added  snbds.  13  and  II,  of  the  present  section,  and  will  go  Intl 
WekOUabarLlMa. 
I    BiituttooalW,llM,4(ITao4G31.anrc- section  S4A,iioit. 

■N  MbdlTliEODS  4, 1^  and  H  of  sccttim  Mol  Code  of  Criminal  Procedure. 

laM.S,— SabdTaotLhla  nectlon  Is  a  re^nactment  nrpuln-tltute tor  ibe provision ol 
•ai|,aBi:i]onUo(aR.  aeot.    Andereouv.  How,  aitSI.  Hep  :»■):  HON.  V.  3U. 

**-   -  --      ■■    -' ■       -■ -" -'ilon  conBlslalD  ihewillfui  sevcrarice.rrom  tht 

_, it  of  tho  owner,  or  who  has  a 

^w  noH  to  Mver.    Id. 

■lUdOHisas  la  not  an  element  In  the  nlTense  dell  nod  In  this  subdivision,    h). 
.hnqidrM,toooiistltale  tbls  offcuso,  onl>  tliat  llie  act  Biioutd  be  dune  willlullf,  that 
Alilnilawillv  and  with  dcslKO.    Id. 

kiM.«r-«llbd.8Dl  this  section  wa."  enacted  to  prevent  Ihe  snIIInK  ovpr  Rrmind 
■MM  wlUi  ovrters,  with  rakes  drs^Klng  upon  the  Uillum.    I'uopis  v.  Di'i:kt.'r.  ^  r>t. 

SbM-.  n  N.  T.  sapp.  era. 

tjid«thlBBecllnB,  i>rou(  llwit  dffpndiintdraOTcd  hiB  rakes  for  a  long  dtclnrifc  iivir 

I''~'^"T  .<:  :  1,  !:  "]   ' ;'  '        I  '.Urii  avbters.  and  that  edcU  acia  uiuttt  necrtsarlly 

i-r-f .■■.,..■.,    .  r  ,1  mnviotion.    Id. 

,[..[i.nLtoBivetheincfdciil".doluil»m«l  cirrum- 
.    r.ililiBhlnB  tho  inteiil  in  tin-  peni.'iriniiiii  tit  Die 
gliBip^  acia  cooBtituiiDg  the  ofronae.    People  V.  Upton.  1»  SV  itep.  "tii  U  N.  Y.  .Sti|ip. 

Set  O'Doonell  r.  Mclntrro,  IB  Abb.  N.  C.  ST;  Von  noffman  r.  Kendall,  U  St.  Hep.  tiv. 

S040&  Trespsssaa  on  Indian  land.— A  person  who  cuts,  removes, 
OOKi  to  be  removed  or  aids  oc  assists  in  removing  from  the  Allegany,  Catto- 
nogiu,  ToBBWUida  or  Ooondaes  reservatious  any  woikI,  trees,  timber,  bark  or 
polei,  oeopt  u  withorlied  brlaw,  is  guilty  of  a  misilcmcaDor. 

Ibk  Metlan  waa  addnl  hf  chap.  tM  of  103.  and  ivlll  go  Into  effect.  October,  1!«3. 

8640b.  Trespwaes  on  OoODtlaga  reservation.— A  persci, 
otMr  than  ad  Oaocdaga  iBdian,  wEo  cuia  or  removes  from  tha 
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Onondaga  reservation  any  treCi  timber,  wood,  bark  or  polei;(i 
an  Indian  who  cats  for  tne  purpose  of  sale  or  rsmoval  faon  mJk 
reservation,  or  who  removes,  causes  to  be  removed  or  ai<k  ia  tb 
removal  from  such  reservation  of  anj  tree,  timber,  wood,  barker 
poles,  except  ou  the  written  permission  of  a  majoritj  of  the  chidi 
of  the  Onondaga  tribe,  particularly  specifying  the  quantitj  ul 
kind  of  trees,  timber,  wood,  bark  or  poles  to  be  cut  or  remoredf 
is  guilty  of  a  misdemeanor. 

This  section  was  added  by  chap.  608  of  1S08,  and  wUl  go  into  dhol,  0^ 
tober  1.  IBdS. 

§  640c.  Catting  Ice  in  front  of  premisee  of  another  .-A 

person  who  takes  possession  of  or  cuts  ice  in  front  of  the  lands  of  another  oa 
any  water  except  lakes,  ponds,  tlie  Hudson  and  Mohawk  rlTen  and  the  tkte- 
wulers  of  Hondout  and  Catskill  creeks,  between  the  center  of  such  body  of 
water  and  siicii  lands  after  the  owner  or  occupant  has  posted  in  a  oonsplcm 
manner  upon  such  lands  near  the  banks  of  such  waters  a  written  or  priiuai 
notice  of  his  desire  to  cut  ice  in  front  of  such  lands;  er 

2.  Trespasses  upon  or  takes  such  ice  or  any  part  thereof  for  commerdsl  pur 
poses;  or 

8.  Willfully  removes  any  such  notice;  is  ffuUty  of  a  mlademeanor. 

This  section  was  added  by  chap.  6S9  of  1G3s,  and  will  go  Into  effect,  Octobl 
1,  IH03.  ^  -,        ■     -    -    ^  .         ..  .    . 

{^  640d.  Unaathoriaed  sale  of  real  property. — In  cities  of  the  tir4 
ninl  swond  oIhhs.  any  jK^rmm  who  gliall  oflTer  for  sale  any  real  prtip^rty 
without  the  written  authority  of  the  owner  of  such  property,  or  of  his 
nttornoy  in  fa<-t,  apjwintHl  in  writin*?,  or  of  a  person  who  'ha.s  made  a 
w-rit ton  contract  for  the  purchase  of  such  property  with  the  owner  thereof 
frhall  be  puilty  of  n  misdemeanor. 

In^i<Mtca  bvL.  1001,  chnp.  128.  taking  oflTeot  September  1.  1901. 

§  640e*  Unanthoriaed  loans  on  re»l  properf  j«— In  cities  of  tht 
fir^t  anvl  second  claM.  any  person  who  shall  make  application  tn  any  othe^ 
person,  or  to  any  corporation,  for  a  loan  upon  any  real  property  without 
the  written  authority  of  the  owner  of  such  real  property,  or  of  his  attorney 
in  fact,  appointcil  in  writintr.  or  of  a  person  who  has  made  a  written  oo"!- 
tract  for  the  purchase  of  such  property  with  the  owner  thereof,  shall  be 
pTuiltv  of  a  misdemeanor. 

luaerted  by  L.  1001,  chap.  128,  taking  effect  September  1,  1901. 

§  641.  A  person  who,  either 

1.  Wrongfully  obtains,  or  attempts  to  obtain,  any  knowledge  of  a  telegraphic 
or  telephonic  messa^  by  connivance  with  a  clerk,  opentOTp  meaaenger,  or 
other  employe  of  a  telegraph  or  telephone  company;  or 

2.  Being  such  clerk,  operator,  messenger  or  other  employe,  willfully  dlTulfes 
to  anyone  but  the  persons  for  whom  it  was  intended,  tbeoontenUor  the  nature 
thereof  of  a  telegraphic  or  telephonic  message  or  diftpateh  intniated  to  him  for 
the  transmission  or  delivery,  or  of  which  contents  he  may  in  any  manner  be- 
come possessed,  or  occupying  such  position  in  a  telograph  of&oe  aball  willfully 
refuse  or  neglect  duly  to  tninsmit  or  deliver  messages  received  at  auch  office, 
except  when  such  telegraphic  or  telephonic  message  or  dlqMaCcli  is  in  aid  of  oi 
used  to  abet  or  curr}'  on  any  unlawful  business  or  traffic,  or  to  perpetrate  sbj 
criminal  otTeuse,  unci  when  it  shall  upi)ear  that  any  olfenae  al  law  or  unlavfiu 
business  or  trullic  is  being  carried  on  or  conducted  in  wbole  or  ia  part  by  meui 
of  a  telcj^raphic  or  tehrplioiiic  message  or  di8|)atch,  ft  shall  be  tbe  du^  ot  aof 
corpora tirm  or  employe  liavinpr  knowledge  of  the  same  to  withhold  8u«h  di!»- 
]):itcli  from  delivery,  and  to  further  furnish  to  any  public  officer  whose  duty 
it  i<  to  proseeute  any  offense  at  law  so  aided  and  abetted,  all  infonmttmi 
in  their  possession,  relatinc"  to  said  iml awful  business  or  traffic;  aad  to 
further  assist  in  the  identi ligation  of  any  person  aiding;  or  abetting  in  or 
eonduetip^  any  such  unlawful  business  or  traffic;  and  any  riolation  of  tUf 
net  or  ret\isal  or  nec'lect  to  furnish  information  aa  provided  hereinlwfore. 
is  punishable  by  a  fine  of  not  more  than  one  thousand  dollara  or  bv  im- 
prisonment for  not  more  than  two  years,  or  by  both  such  fine  and  in* 
prisopinent. 

Am'd  by  CJiap.  COl  of  1001.    To  taVe  ettecfSVa-y  ^,\WV. 


Of  the  State  of  New  York.  289 

§  MS«  Op«ainc  9T  pmbHihtiig  a  letter,  et  eetera.— A  person  who 
wilfully,  and  wittiout  authority,  either 

1.  Opens  or  reads,  or  caujies  to  be  opened  or  read,  a  sealed  letter,  tele* 
gram,  or  private  paper;  or 

i.  Publishes  the  whole  or  any  portion  of  buch  a  letter,  or  telegram,  or 
priTate  paper,  knowing  it  to  have  been  opened  or  read  without  authority ; 
or 

3.  Takes  a  letter,  telegram  or  private  paper,  belonging  to  another,  or  a 
copy  thereof,  and  publishes  the  whole  or  any  portion  thereof ;  or 

4.  Publishes  the  whole  or  any  portion  of  such  letter,  telegram,  or  private 
paper,  knowing  it  to  have  been  taken  or  copied  without  authority ;  or 

0.  Publishes  or  causes  to  be  published,  or  euniiives  at  the  publication  of 
any  letter,  telegram,  or  private  paper  or  of  any  portion  of  any  letter, 
telegram,  or  private  paper  found  on,  or  among  the  eltects  of,  any  person 
vhu  has  been  dangerously  wounded,  or  who  nas  cummitted  suicide,  or  who 
had  died  suddenly,  or  who  has  been  found  dead,  uniea>s  such  letter,  telegram, 
or  private  paper  shall  have  been  produced  pursuant  to  law  belore  a  coroner 
at  an  inquest,  and  the  publication  of  such  letter,  telegram,  or  private  paper, 
or  of  suen  portion  of  sucii  letter,  telegram,  or  private  paper  shall  have  been 
declared  by  that  coroner  in  writing  to  be  necessary  to  aid  in  the  discovery 
of  a  eriuie,  or  of  the  identity  of  the  wounded  or  deceased  person ;  or 

0.  Any  person  having  or  obtaining  access,  either  with  or  without  the 
couiieQt  of  the  lawful  owner,  to  any  original  list,  compilation  or  other 
collection  of  the  names  of  customers  or  subscribers  not  less  than  five  hun- 
dred in  number,  or  to  any  other  original  lisi,  compilation  or  otiier  collection 
of  names  not  less  than  live  hundred  in  number,  used  in  connection  with  any 
lawful  business  or  occupation  whatsoever,  and  who,  without  the  consent 
of  such  lawful  owner,  shall  take  possession  ot  any  such' original  list,  com- 

Silation,  or  other  collection,  or  any  part  thereof,  or  shall  make  or  cause  to 
^niade,  or  take  possession  of,  a  copy  or  duplication  thereof,  or  of  any  part 
thereof,  or  who  shall  aid,  abet  or  incite  any  other  person  to  take  or  to 
copy  or  to  cause  to  be  copied  or  taken,  any  such  list,  compilation  or  col- 
lection, or  any  part  thereof;  or 

7.  Any  person  who  may  have  heretofore  obtained  or  may  hereafter  obtain 
My  such  list,  compilation  or  other  collection  specified  in  subdivision  six: 
hereof,  or  any  part  thereof,  or  any  copy  or  duplication  of  such  list,  com- 
pilation or  collection  or  any  part  thereof,  or  the  information  contained  in 
viy  such  list,  compilation,  collection  or  any  part  thereof,  and  who,  without 
^|ie  consent  of  the  lawful  owner  of  the  original  of  any  such  list,  compila- 
tion or  collection,  and  with  notice  or  knowledge  of  his  rights,  may  at  any 
^inie  hereafter,  make  use  of  or  attempt  to  make  use  of  any  such  list,  com- 
pilation or  collection,  or  any  part  thereof,  or  of  any  copy  or  duplicsttion  of 
Ihe  whole  or  any  part  thereof,  or  of  the  information  contained  in  any  such 
^t,  compilation,  collection  or  copy  or  duplication  or  any  part  thereof,  for 
^own  benefit  or  advantage,  or  that  of  any  person  other  than  said  lawful 
<>»Tier, 

h  guilty  of  a  misdemeanor. 

Am'd  by  chap.  441,  Laws  1905.    Takes  efTect  Sept.  1,  1005. 

S  643.'  AAztas  adTertisement  to  another's  land,  etc.,  how  pun- 
kked. — A  person  who  places  upon  or  allixes  to,  or  causes  or  procuic'-  to  he 
placed  upon  or  affixed  to,  real  property  not  his  own,  or  a  rock.  tn'e.  wall, 
'^ce.  or  other  structure  thereui)on  without  the  cuiisent  of  the  owner,  any 
^onls,  characters,  or  device,  as  a  notice  of,  or  reference  to,  any  artich», 
k^siness,  exhibition,  profession,  matter  or  event,  is  punisliable  hy  imprison- 
»»«it  for  not  more  than  six  months,  or  by  a  fine  (jf  not  more  than  two 
kundreil  and  fifty  dollars,  or  by  hot  !i. 

S  644.    Preewatpttre    evidence    aKainut    certain    persons. — The 

Seeing  or  aflfixing  of  any  word.s,  characters,  device,  or  notice,  of  any  article, 
ttinefts,  or  other  thing,  to  or  upon  any  pro|)erty  or  place  specified  in  the 
^t  Hection,  is  presumptive  evidence  that  the  proprietor,  vendor,  or  ex- 
^bitor  thereof  caused  or  procured  the  «<anie  to  he  «o  placed  or  affixed. 

S  64S.  Fif^»«|f**»ir  life  by  maliciously  placing  ezplosive  near 
VliMl»g. — A  person,  who  places  in.  upon,  under,  against  or  near  to,  any 
^»Vin».  car  vessel  or  structure,  gunpowder,  or  anv  otiier  explosive  sub- 
•tance,  with  intent  to  destroy,  throw  down  or  injure  the  whole  or  any  pari 
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thereof,  under  such  circumstances,  tliat,  if  the  intent  were  accoraplisli.  ^ 
human  life  or  safely  would  be  endangered  thereby,  although  no  damage 
done,  is  guilty  of  a  felony. 

See  sections  201  and  030,  ante, 

§  646.  MaUcioufl  injury  to  standine  crops,  'when  a  mltS-' 
meanor. — A  person  Avho  maliciously  injures  or  destroys  any  standi  '^'^ 
crops,  grain,  cultivated  fruits,  or  vegetables,  the  property  of  another,  -■ 
any  case  for  which  punishment  is  not  otherwise  prescribed  by  this  Code  ^ 
by  some  other  statute,  is  guilty  of  a  misdemeanor. 

See  section  040,  ante. 

See  People  v,  Upton,  2!)  St.  Kep.,  778;  9  X.  Y.  Supp.,  084. 

§  647.  Removal  of  books  and  works  of  art  from  libraryi 
irilfnl  injnry  of  works  of  art,  ornamental  trees,  etc. — Any  person 
who, 

1.  Removes  or  assists  in  removing  any  book,  manuscript,  map,  print, 
coin,  medal,  painting  or  oiher  literary  article  or  work  of  art  Irom  the 
library  building  of  any  reference  library  company,  except  lor  lis  preserva- 
tion or  repair,  or  fur  the  purpose  of  its  deposit  in  some  other  building  of 
the  company,  or,  being  a  trustee  or  ollicer  oi  such  company,  consents  to  the 
removal  thereof;  or,  upon  such  removal  refuses  to  permit  the  same  to  be 
restored;  or, 

2.  Not  being  the  owner  thereof,  and  without  lawful  authority,  wilfully 
injures,  disligures,  reiiiuves  or  destroys  a  gravestone,  monument,  work  of 
art,  or  useful  or  ornamental  improvement .  or  any  shade  tree  or  ornamental 
plant,  whether  situated  upon  private  grounds  or  upon  the  street,  road  or 
.sidewalk,  cemetery  or  public  park  or  place,  or  removes  from  any  grave  in  a 
cemetery  any  Mowers,  memorials  or  other  tokens  of  affection  or  other  thing 
connected  with  them. 

Is  guilty  of  a  mi'^demeanor. 

Am'd  by  chap.  0U2  of  1«1)2. 

Subdivision  1  of  tlii-*  section  was  added  by  chap.  692  of  1892. 

The  previous  provision  was  made  suotl.  2.  b}'  such  amendment. 

The  case  of  People  r.  Kichards.  7  St.  Kep.,  Ooli ;  44  Hun,  278;  5  X.  Y.  Cr., 
355,  was  reversed  in  13  St.  Kep.,  515;   108  N.  V..  137. 

§  648.  Malicions  injnry  to  certain  articles  in  mnsenm,  etc^ 
how^  pnnisked. — A  person,  who  maliciously  cuts,  tears,  defaces,  disfigures, 
soils,  obliterates,  breaks  or  destroy**,  a  book,  map.  chart,  picture,  engraving, 
statue,  coin,  model,  apparatus,  speeimen,  or  other  work  of  literature  or 
object  of  art,  or  curiosity,  deposited  in  a  public  library,  gallery,  museum, 
collection,  fair,  or  exhibition,  is  punishable  by  imprisonment  in  a  state 
prison  for  not  more  than  three  years,  or  in  a  county  jail  for  not  more  than 
one  year,  or  by  a  line  of  not  more  than  five  hundred  dollars,  or  by  both  such 
line  and  imprisonment. 

§  649.  lies  troy  ing  or  delay  of  election  returns. — A  messenger  ap- 
pointed by  authority  of  law  to  receive  and  curry  a  report,  certificate  or 
ci'rlified  copy  of  any  >l:jteineiit  relating  to  the  result  of  any  election,  who 
willfullv  mutiljites,  tears.  (Ictaces.  oliiiicKjtes  or  (le>trovs  tlie  same,  or  does 
any  other  act  wiiieh  prevent>  the  deliveiv  of  it  as  rcyuired  by  law;  and  a 
person  who  takes  awny  from  such  inesseuger  any  Nuch  report,  ceriiticate  or 
(•ertilied  eop> .  with  intent  to  i)reveru  it-^  di-livery.  or  who  willfully  does  any 
injury  or  other  aet  in  tin-*  -ection  -jU'ciHed.  is  puni>hable  lA'  imprisunmcnt 
ill  :i  .-tate  j)ri^()n  not  ixetcding  live  years. 

Anr'd  by  chap.  ()()2  of  18U2. 

This  amendment  oniiite!.  ihe  statement  of  the  minimum  limit  of  punish- 
ment. 

>ee  >eetion  04,  ante. 

Application. — Tliis  >e('ti(m  i«  evidently  leveled  against  two  classes  of 
person^:  (1)  A  ine»engei-  ap)n>inte<l  by  authority  of  law;  (2)  Any  person 
who  interferes  with  sueh  messenger.  Peojde  r.  Wise,  3  X.  Y.  Cr.'.  309;  2 
How.  N.  S.,  96. 

It  is  ilirected  against  misconduct  of  messengers  in  charge  of  election  re- 
turns, appointed  by  authority  of  law.  or  who  interferes  with  sueh 
mchsengers,  and  the  words  "or  who  willfully  does  any  injury  or  other  act 
in  this  section  si.ocitied.**  <lo  not  enlarge  the  scope  of  the  section,  or  affect 
any  person  except  those  speeilled.    Id. 
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This  section  should  be  so  construed  with  section  94^  ante,  as  not  to  make  a 
doable  crime  of  one  act.    Id. 

§  880.  Property  in  house  of  worship,  etc.  —  A  person, 

who  willfully  and  without  authority,  breaks,  defaces  or  otherwise 
injures  any  house  of  religious  worship,  or  any  part  thereof,  or  any 
appurtenance  thereto,  or  any  book,  furniture,  ornament,  musical 
instrument,  article  of  silver  or  plated  ware,  or  other  chattel  kept 
therein  for  \ise  in  connection  with  religious  worship  x»  guilty  of 
feiony. 

See  section  14,  ante, 

§  C51.  Unlawful  interference  with  eas  or  electric  meters 
or  gteam  ralres. — A  person  who  willf ally  with  intent  to  injure 

or  defraud : 

1.  Connects  a  tube,  pipe,  wire  or  other  instrument  or  contrivance 
withapipeor  wireusea  for  the  conducting  or  supplying  illuminat- 
ing gas,  luel,  natural  gas  or  electricity  in  such  a  manner  as  to  sup- 
ply such  gas  or  electricity  to  any  burner,  orifice,  lamp  or  motor 
where  the  same  is  or  can  be  burned  or  used  without  passing 
through  the  meter  or  instrument  provided  for  registering  the 
quantity  consumed ;  or 

2.  Obstructs,  alters,  injures  or  prevents  the  action  of  a  meter  or 
other  instrument  nsed  to  measure  or  register  the  quantity  of 
illuminating  fuel,  natural  gas  or  electricity  consumed  in  a  house  or 
apartment,  or  at  an  orifice  or  burner,  lamp  or  motor,  or  by  a  con- 
sumer or  other  person  or  a  person  other  than  a  state  inspector  or 
deputy  inspector  of  gas  meters  or  an  employe  of  the  company 
owning  any  gas  or  electric  meter,  who  willfully  shall  detach  or  dis- 
connect such  meter,  or  make  or  report  any  test  of,  or  examine  for 
^epurposeof  testing  any  such  meter  so  detached  or  disconnected; 
or 

3.  In  any  manner  whatever,  changes,  extends  or  alters  an^  ser- 
vice or  other  pipe,  wire  or  attachment  of  any  kind,  connecting  or 
through  which  natural  or  artificial  gas  or  electricity  is  furnished 
from  the  gas  mains  or  pipes  or  wires  of  any  person,  company  or 
corporation  without  first  procuring  from  said  person,  company  or 
corjwration  written  permission  to  make  such  change,  extension  or 
alterations;  or 

1  Makes  any  connection  or  reconnection  with  the  gas  mains, 
service  pipes  or  wires  of  any  person,  company  or  corporation 
'irnishing  to  consumers  natural  or  artificial  gas  or  electricity,  or 
turns  on  or  off  or  in  any  manner  interferes  with  any  valve  or  stop- 
^k  or  other  appliances  belonging  to  such  person,  company  or  cor- 
poration and  connected  with  its  service  or  other  pipes  or  wires,  or 
enlarges  the  orifice  of  mixers,  or  uses  natural  gas  for  heating  pur- 
pcaes  except  through  mixers,  or  electricity  for  any  purpose,  with- 
out first  procaring  from  such  person,  company  or  corporation  a 
'^tten  permit  to  turn  on  or  off  such  stop-cock  or  valve,  or  to  make 
such  oonnections  or  reconnections,  or  to  enlarge  the  orifice  of  mix- 
®^  or  to  use  for  heating  purposes  without  mixers,  or  to  interfere 
^A  the  valves,  stop-cocks,  wires,  or  other  appliances  of  such  per- 
son, oompany  or  corporation  as  the  case  may  be ;  or 
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6.  Hetaina  posdesslon  of  or  refuses  to  deliver  atiy  mhc^r  or  mix 
ers,  meter  or  meters,  lamp  or  lamps,  or  other  appliances  whicl 
may  be  or  may  have  been  loaned  or  rented  to  tbem  oy  any  person 
company  or  corporation  for  the  pafpose  of  hmiishing  gas,  electri 
city  or  power  through  the  same,  or  who  a«lla,  loans  or  in  any  man 
ner  disposes  of  the  iame  to  any  person  or  penons  other  than  th< 
said  person,  company  or  corp<mition  entitled  to  the  poaseasion  o 
the  same;  or 

6.  Sets  on  fire  any  gas  escaping  from  wells,  broken  or  leakin) 
mains,  pipes,  valves  or  other  appliances  used  by  any  person,  com 
pany  or  corporation,  in  conveying  gas  to  consumers,  or  interfere 
m  any  manner  with  the  wells,  pipes,  mains,  gate-boxes,  valvee 
tftop^cocks,  wires,  cables,  conduits,  or  any  other  appliances,  machin 
ery  or  property  of  any  person,  company  or  corporation  engagec 
in  furnishing  gas  to  consumers  unless  employed  by  or  acting  un 
der  the  authority  and  direction  of  such  person,  company  or  coi 
poration ;  or 

7.  Opens  or  causes  to  be  opened  or  reconnects  or  causes  to  be  re 
connected  any  valve  lawfully  dosed  or  disconnected  by  a  distric 
steam  corporation ;  or 

8.  Turns  on  steam  or  causes  it  to  be  turned  on,  or  to  re-ente 
any  premises  when  the  same  has  been  lawfully  stopped  from  en 
tering  snch  premises,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.    of  1000. 

Am*d  by  chap.  219  of  1988. 

This  amendmetit  inserted,  after  the  words  **  illumiiiAtiiig  gaa  **  In  the  ongi 
sal  section,  the  wopds  **  fuU  or  natural  ras,"  and,  before  thd word  "  obetrucu,' 
the  wordi  **  willfully  with  intent  lo  injure  or  defraud." 

Am'd  by  chap.  6*  of  189!i. 

This  amendment  divided  the  former  section  Into  two  subdiTlsions,  added  im 
additional  oned,  substituted  th6  word  "  intention  "  for  the  word  "  intent/'  anc 
omitted  from  the  part  forming  the  second  subditision  the  words  **  willfullj 
with  intent  to  injure  or  defraud." 

Am'd  by  chap.  600  of  1803. 

This  amendment  retained  the  first  two  subdirisions  litsrally  in  the  matte) 
prior  to  the  present  subdivisions  and  substituted  for  subdivisions  8  and  4  of  thi 
former  section,  the  present  four  subdivisions  and  the  last  clause  of  the  mattei 
pilor  thereto. 

Am'd  by  chap.  eOO  of  1808.  .  ^    .  ^  ^  .     ., 

This  amendment  added  subds.  1,  2,  7  and  8  of  the  present  section,  and  wil 
go  into  effect,  October  1,  1893. 

See  section  15,  ante. 

This  section,  prior  to  the  amendment  of  1803,  preKribed  no  penalty;  bu 
this  amendment  provided  a  penalty.  .k*    ^      , 

See  People  t>.  Hollenbeck,  1  N.  Y.  Cr.,  487,  note;  65  How.,  401;  People  t 
McTameny,  1  N.  Y.  Or.,  443;  30  Hun,  505;  18  Abb.  N.  C,  56;  66  How..  70 

§  653.  Driving  rehicles,  etc,,  on  sidewalks. —A  perso 

who  willfully  and  without  authority  or  necessity  drives  any  team.  Vehicle,  ca 
tie.  sheep,  horse,  swine  or  other  animal  along,  upon  a  sidewalk  is  punishab 
by  a  fine  of  fifty  dollars,  or  Imprisonment  in  the  county  Jail  not  exceedic 
thirty  days,  or  both.  ^  . ,  ,     , 

SubdiT*nion  1.  A  person  who  willfully  and  without  authority  or  neoessit 
drives  any  team  or  vehicle,  except  a  bicycle,  upon  a  sidepath,  or  wheelwaj 
constructed  !>y  car  exclusively  for  the  use  of  bicyclisu*  and  not  oomtmcted  1 
a  street  ')f  a  dty,  is  ounishable  by  a  fine  of  not  more  Uiaa  flf Qr  doUars,  or  ii 
prisonment  not  exceeding  thirty  days,  or  both.   _  ^     .         ^^    ^^  •♦       ^ 

The  case  of  Fisher  v.  Village  of  Cambridge,  82  St.  Rep.,  40S;  67  Hun.  W 
10  N.  Y.  Supp.,  628,  was  reversed  in  4  Silv.  (Ct.  App.),  187;  44  St  R«p.,  W 

JS3K  Y.,m. 
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§  651a.  Unlawful  interference  with  water  meters,  water 
service  pipes  and  their  connections. — A  person  who,  wilfully^ 
withintent  to  injure  or  defraud : 

m 

1.  Breaks  or  defaces,  or  causes  to  be  broken  or  defaced,  the 
seal  of  a  water  meter ;  or 

2.  Obstructs,  alters,  injures  or  prevents,  or  causes  to  be  ob- 
structed, altered,  injured  or  prevented,  the  action  of  any  such 
meter  or  other  instrument  used  to  measure  or  register  the  quan- 
tity of  water  supplied  to  or  consumed  by  any  person,  corporation 
or  company ;  or 

3.  Makes  or  causes  to  be  made  any  connection  by  means  of 
pipe,  conduit  or  otherwise  with  the  water  main  or  service  pipe 
of  any  person,  corporation  or  company  furnishing  water  to  con- 
sumers, in  such  manner  as  to  take  water  from  said  main  or  ser- 
vice pipe  without  its  passing  through  the  meter  or  other  instru- 
ment provided  for  registering  or  measuring  the  amount  or  quan- 
rity  of  water  taken  from  said  main  or  service  pipe;  or 

4.  Makes  any  connection  or  reconnection  with  the  water  main 
)r  service  pipe  of  any  person,  corporation  or  company  furnish- 
ing water  to  consumers,  or  turns  on  or  off,  or  in  any  manner  in- 
terefers  with  any  valve,  stop-cock  or  other  appliance  belonging 
to  said  person,  corporation  or  company  without  obtaining  from 
&\\Q\i  person,  corporation  or  company  a  written  permit  to  make 
such  connection  or  reconnection  or  to  turn  or  otherwise  interfere 
with  said  valve,  stop-cock  or  other  appliance ;  or 

5.  Prevents,  by  the  erection  of  any  device  or  construction,  or 
by  any  other  means,  free  access  to  any  such  meter  by  the  person, 
<x)nipany  or  corporation  furnishing  such  water;  or  interferes, 
obstructs  or  prevents,  by  any  means,  the  reading  or  inspection  of 
fiuch  meter,  is  guilty  of  a  misdemeanor. 

Added  by  ch.  333,  Laws  1902.    April  2,  1902. 
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rhW  section  makes  it  a  misdemeanor  willfully  and  without  authority  to 
We  along  a  sidewalk.  Fisher  v.  Village  of  Cambridge,  44  St.  Rep.  317,i 
13  N.  Y.  527;  4  Silv.   (Ct.  App.),   187. 

A  person  cannot  make  use  of  tiie  sidewalk  to  drive  upon  to  his  store  with- 
ttt  subjecting  himself  to  line  or  imprisonment,  or  both,  by  the  statute  law 
t  this  stete.   Rauenstein  v.  N.  Y.,  L.  &  VV.  R.  R.  Co.,  47  St.  Rep.  140. 

S  652a.  Riding  bicycle  on  sidewalk  or  footp»tb.~-A  person  who 
rtlfully  and  without  authority  rides  a  bicycle  upon  a  sidewalk  or  foot- 
»th,  constructed,  maintained,  or  allowed  to  remain  for  the  exclusive  use- 
>f  pedestrians  in  any  street  where  a  sidepath  for  bicycles  is  maintained^ 
)ut8ide  of  an  incorporated  city  or  village,  is  guilty  of  a  misdemeanor,  pun- 
ahable  by  a  fine  of  not  more  than  twenty-five  dollars,  or  by  imprisonment 
or  not  more  than  twenty  days,  or  both. 

Added  by  chap.  5G0,  Laws  1901.     Took  effect  April  26,  1901. 

§  663.  Compelling^  another  to  do  or  not  to  do  a  la^^rfVil  act.-^ — 
*.  person,  who  with  a  view  to  compel  another  person  to  do  or  to  abstain 
rom  doing  an  act  wnich  such  other  person  has  a  legal  right  to  do  or  to- 
bstain  from  doing,  wrongfully  and  unlawfully, 

1.  rpf -.  violence  or  infiicts  injury  upon  such  other  person  or  his  familr. 
'  a  I-  - 1-  thereof,  or  upon  his  property,  or  threatens  such  violence  or 
jury;  or 

^'  I^eprives  any  such  person  of  any  tool,  implement,  or  clothing,  or  hin» 
J*  liim  in  the  use  thereof;  or 

3.  Uses  or  attempts  the  intimidation  of  such  person  by  threats  or  force;. 
^  guilty  of  a  misdemeanor.  —   ' 

^•d  by  chap.  884  of  1882. 

"te  amendment  was  made  before  the  Code  went  into  effect. 

•^  subd.  5  of  section  168,  ante;  section  61S,po8t. 

«e  Pwple  V.  Crotty.  80  St.  Rep.,  46;  9  N.  Y.  Supp.,  938;  People  v.  Len- 

^•»  4  N.  Y.  Or.,  826. 

I  ^.  Injarj  to  property,  interference  with  railroad  cars,  etc.,  how 
j^Ulied.  —  A  person  who  unlawfully  and  willfully  destroys  or  injures  any 

•  <>r  personal  property  of  an<>ther,  or  who  without  authority  or  permi^sioi> 
^  *  person  who  has  the  right  lo  give  such  authority  or  permission,  looscns- 
^  prake  or  blocking  of  any  car  standing  on  any  railroad  tr.ick  in  this  state, 
'^Hhoiit  like  aulhorltv  or  pcnnis-siou,  puts  upon  or  nms  any  hand  car,  or 
®f  car,  on  any  railroad  track  in  this  state,  or  without  like  authority  or  per- 
^\\*^'  interferes  or  meddles  with  any  brake  or  coupling  of  any  car  whiltr 
^dingor  moving  oi  any  railroad  track  in  this  state,  or  takes  any  part  there- 
\^  a  case  where  the  panishmeut  is  not  specially  prescribed  by  statute,  is- 
^*8hable  as  follows : 

•  If  the  value  of  the  property  destroyed,  or  the  diminution  in  the  value  of 
P't>pcTty  by  the  injury  i-j  more  than  twenty-five  dollars,  by  imprisonment 
^ot  mo  e  than  four  years. 

•  *-n  aoy  other  case,  i>y  imprisonment  for  not  more  than  six  months,  or  by 
^^  of  not  more  than  two  hundred  and  fifty  dollars,  or  by  both  such  fine  an<t 
^'**sonment. 

,  And  in  addition  to  the  pinishment  prescribed  therefor,  he  is  liable  in 
'^^  damages  for  the  injury  dono.  to  Un  recovered   in  a  civil  action  by  the- 
'^*"  of  such  properly,  or  the  public  otficer  having  charge  thereof. 
.^'d  by  chap.  186  of  1832. 

^**^  amendment  introduced  into  the  original  section  the  provision  as  to  inter- 
^o«  with  railroad  cars,  etc. 
^  section  040,  anU. 

^«  case  of  People  r.  Kane,  39  St.  Hep.  752 ;  15  N.  Y.  Supp.,  612 ;  was  re- 
^^  ia  42  St.  Rep.  724;  131  X.  Y.  1  LI 

ItM^licatioa.  — This  8ectit)n  was  limited  to  ca*^es  where  the  panishmc:it  i* 
^xed  by  statute.     Von   Hjffin:in    r.  ICendill,  4t  St.  Ke.).  48.');  17  N.  V. 

Veat.  — The  act  alone  does  not  constitute  the  crime.  People  v.  Kan?,  45 
*^*jp.  724;  181  N.  Y.,  113;  rev'g  39  St.  Rep.,  753;  15  N.  Y.  Supp  .  612. 
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This  aectkHi  relAtes  to  acts  unlAWfally  and  willfully  done  to  the  property  of 
another.  People  «.  Cnristy,  47  St.  Rep.,  026;  65  Hun,  860;  20  N.  Y.  Supp., 
278. 

The  intention  with  which  the  oflPense  was  committed  is  not  material  to  be 
proved  hr  the  people.  People  «.  Kane,  42  St.  Rep,,  724;  181  K.  Y.,  113; 
Tev'g  88  St.  Rep.,  752;  15  N.  Y.  Supp.,  612.  The  accused  may  dve  evidence 
in  proof  of  a  justification  for  his  act.  Id.  If  the  act  was  done  In  defense  of 
the  possession  of  pxoperty,  the  criminality  whicn  constitutes  the  punishaUe 
•offense  is  lacking.    Id. 

In  order  to  establish  the  offense  under  this  section,  the  elements  of  an  un- 
lawful and  of  a  willful  destruction  of  property  must  exist  and  be  proved.  Id. 
Though  a  destruction  may  be  willful,  whether  it  is  unlawful  may  be  a  ques- 
tion which  must  be  decided  by  the  jury  upon  the  evidence  showing  the  cause 
or  motive.    Id. 

If  a  person  unlawfull;^  and  willfully  destroys  or  injures  the  real  or  personal 
'property  of  another,  he  is  guilty  of  a  criminal  offense.  Wrench  «.  Samenfefd, 
47  St.  Rep..  878. 

What  property  Included. — The  term  "  personal  property,"  as  used  in  thii 
-section,  cannot  be  construed  to  mean  only  inanimate  property.  People  o. 
Ohristy,  47  St.  Rep.,  926;  65  Hun,  350;  20  N.  Y.  Supp.,  278. 

The  offense  of  willfully  killing  a  horse  or  other  anunal  by  poison  is  punish- 
able by  indictment  under  this  section.  Id.  All  acts  that  might  possibly  be 
included  in  sections  655  and  660,  po$t,  are  not  excluded  from  the  operation  of 
this  section.    Id. 

The  malicious  killing  of  a  domestic  animal  is  a  misdemeanor.  People  9. 
Woodward,  81  Hun,  68;  People  «.  Smith,  6  Cow.,  258;  Bump  v,  Betts,  IJ; 
Wend.,  421. 

See  People  v.  Bosworth,  46  St.  Rep.,  516;  64  Hun,  78;  19  N.  Y.  Supp.. 
117. 

§  654a.  Throwing  any  tnbstanee  •n  highway  to  Injure  cycle.— Who- 

•ever.  with  intent  to  prevent  the  free  use  Of  a  cycle  thereon,  shall  throw,  drop 
or  place,  or  shall  cause  or  procure  to  be  thrown,  dropped  or  placed,  in  or  upon 
any  cycle  path,  avenue,  street,  sidewalk,  allev,  road,  highway  or  public  way 
or  place,  anv  glass,  tacks,  nails,  pieces  of  metal,  brier,  thorn  or  other  substance 
which  might  injure  or  puncture  any  tire  used  on  a  cycle,  or  which  might 
wound,  diwble  or  injure  any  person  using  such  cycle,  shall  be  guilty  of  a  mis- 
demeanor and  on  conviction  be  fined  not  less  than  five  nor  more  than  fifty 
•dollars. 

Aided  by  chap.  804  of  1896.    In  effect  April  17, 1896. 

TITLE  XVI. 

CBUELTT  TO  A17IMAL8. 

6Ecno]r  655.  Overdriving  animal;  failing  to  provide  proper  sustenance. 

656.  Abandonment  of  disabled  animal,  a  misdemeanor. 

657.  Failure  to  provide  proper  food  and  drink  to  impounded  animiL 

658.  Selling  or  offering  to  sell  or  exposing  disabled  animai. 

659.  Carrying  animal  in  a  cruel  manner,  a  misdemeanor. 

660.  Animal  wantonly  poisoned,  or  attempted  to  be  poisoned,  a  mis- 

demeanor. 

661.  Throwing  substance  injurious  to  animals  in  public  place,  a  mis- 

demeanor. 

662.  Keeping  milch  cows  in  unhealthy  places  and  feeding  them  with 

food  producing  unwholesome  milk  a  misdemeanor. 
ti68.  Transporting  animals  for  more  than  24  consecutive  hoars  amis- 
demeanor. 

664.  Setting  on   foot  fights  between   birds  and  animals,  a  misde- 

meanor. 

665.  Keeping  place  used  for  fighting  birds,  etc.,  a  misdemeanor. 

666.  Running  horses  on  hi^shway,  a  misdemeanor. 

667.  Leaving  state  to  elude  provisions  of  this  title. 
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Sicnov  668.  Fines  and  pentlties  to  be  paid  over  to  a  society. 
668.  Definitions. 

For  offeosss  against  tlM  ' '  Qame  Laws  "  of  this  state,  see  sections  51»  80,  liM» 
148. 174,  m,  217  and  245  of  chap.  488  of  1892.  as  amended. 


685.  OT^rdritlttg  animal;  failing  to  provide  proper 

91i8teiililiM.->-A  person  who  overdrives,  overloads,  tortures  or 
cruelly  beats  or  unjustifiably  iiijures^  maimes,  mutilates,  or  kills 
any  animal,  whether  wild  or  tame,  and  whether  belonging  to  him- 
self or  to  another,  or  deprives  any  animal  of  necessary  sustenance, 
food  or  drink,  or  neglects  or  i*efuses  to  furnish  it  such  sustenance 
or  drink,  or  causes,  procures  or  permits  any  animal  to  be  over- 
driven, overloaded,  tortured,  cruelly  beaten,  or  unjustifiably  in- 
jured, maitned,  mutilated  or  killed,  or  to  be  deprived  of  necessary 
food  or  drink,  or  who  willfully  sets  on  foot,  instigates,  engages 
in,  or  in  any  way  furthers  any  act  of  cruelty  to  any  animal,  or 
«ny  act  tending  to  produce  such  ciTielty,  is  guilty  of  a  misde- 
meanor. 

See  sabd.  S7  of  Section  5S  of  Code  of  Criminal  Procedure. 

Common  law.— At  commoh  law,  cruelty  to  an  animal  was  not  indictable 
inerely  upon  the  gtoudd  that  it  eave  pnin  to  the  animal,  and  for  the  protection 
or  for  Uie  sake  of  the  animal.  People  v.  Brunell,  48  How.,  435.  But,  under 
certain  circuntstaDces,  acts  of  cruelty  were  indictable  at  common  law;  for  in- 
stance, wben  publicly  committed  to  tne  annoyance  of  the  public,  or  when  com- 
mitted with  a  malicious  intent  to  injure  the  owner  of  the  animal.    Id. 

Application. — This  section  and  section  QQO.poitt,  relute  to  acts  unjustifiably 
^w without  reference  to  the  ownership.  People  v.  Christy,  47  St.  Rep., 
^;  «5  Hun,  800;  90  K.  Y.  Supp.,  279;  8  N.  Y.  Cr.,  482. 

Tlie  subject  of   *'  cruelty  to  animals "   relates  rather   to  the  manner  in 

^Udi  IB  actisdoM  than  to  an  interference  with  the  property  rights  of  others. 

Id. 

Intent —>The  commission  of  the  offense  does  not  rest  upon  the  question  of 
"tent.  People  e.  Tinadale,  10  Abb.  ^.8.,  874.  The  intent  is  assumed  from 
^»»eict  itself.    Id. 

S^rraat  lfaM«. — A  aervant  acting  under  his  master's  orders  is  liable.    Id. 

^riainal. — Dislocating  the  limbs  of  animals  to  be  slaughtered,  while  thev 
•rcTctalivt,  and  plunging  them,  :«rhile  yet  alive,  in  boiling  water,  were  held, 
in  OaTis  e.  80Nclety»  etc.,  16  Abb.  N.  S.,  73,  to  be  criminal  offenses. 

NsteriaUttnl.-^Theuse  of  a  dog  upon  a  "treadmill"  or  an  ''inclined 
plane,"  or  in^any  mode  by  which  hil  strength  or  docility  may  be  made  service- 
able to  man,  is  not  criminal.  People  ex  rel.  Walker  r.  Court,  etc.,  4  Hun,  445. 
^utif  he  is  cruelly  ueedi  it  becomes  a  crime.    Id. 

Drimg  a  horse,  while  ignorant  that  it  is  sick  or  sore,  was  held  not  to  be, 
P^,  tortteattiif  or  tortumg  it,  within  the  meaning  of  the  acts  of  1866  and 
ISe?.   Stage  Hone  C«es,  16  Abb.  N.  8.,  51. 

§  tttfi  Abandonment  of  disabled    animal,   a    misde- 

neanor. — A  person  being  the  owner  or  possessor,  or  having 
eharge  or  custody  of  a  maimed,  diseased,  disabled  or  infirm  ani- 
"^  who  abandons  such  animal,  or  leaves  it  to  die  in  a  street, 
*^d  or  public  place,  or  who  allows  it  to  lie  in  a  public  street,  road 
^.publio  place  more  than  three  hours  after  he  receives  notice  that 
^*  i«  left  disabled,  is  guilty  of  a  misdemeanor.  Any  agent  or  offi- 
*^^of  the  American  Society  for  the  Prevention  of  Cruelty  to 
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Animals,  or  of  any  society  duly  incoi'porated  for  that  purpose 
may  lawfully  destroy  or  cause  to  be  destroyed  any  animal  foum 
abandoned  and  not  properly  cared  for,  appearing  in  the  judgmen 
of  two  reputable  citizens  called  by  him  to  view  the  same  in  hi 
piesence,  to  be  glaudered,  injured  or  diseased  past  recovery  fo 
any  useful  purpose.  When  any  person  arrested  is,  at  the  time  o 
such  arrest,  in  chai'ge  of  any  animal  or  of  any  vehicle  drawn  bj 
or  containing  any  animal,  any  agent  of  said  society  may  tak* 
charge  of  such  animal  and  of  such  vehicle  and  its  contents,  an( 
deposit  the  same  in  a  safe  place  of  custody,  or  deliver  the  8am< 
into  the  possession  of  the  police  or  sheriff  of  the  county  or  plao 
wherein  such  arrest  was  made,  who  shall  thereupon  assume  th 
custody  thereof ;  and  all  necessary  expenses  incurred  in  takinj 
charge  of  such  property  shall  be  a  lien  thereon, 

Am'd  by  chap.  144  of  1888. 

This  amendment  added  to  the  original  eection  all  subsequent  to  the  fin 
provision. 

Am'd  by  chapter  490  of  1888. 

This  amendment  inserted  after  the  words  "cruelty  to  animals,"  the  word 
"  or  of  any  society  duly  incorporated  for  that  purpose." 

See  People  v.  Christy,  47  St.  Rep.,  926;  65  Hun.  851;  20  N.  Y.  Supp.,  27J 

§  057.  Failure  to  proTide  proper  food  and  drink  to  im 
pounded  animal. — A  person  who  having  impounded  or  con 
fined  any  animal,  refuses  or  neglects  to  supply  to  such  aniina 
during  its  confinement,  a  sufficient  supply  of  good  and  wholesom* 
air,  food,  shelter  and  water,  is  guilty  of  a  misdemeanor. 

I  658.  Selling  or  offering  to  sell  or  exposing  disables 
animal. — A  person  who  willfully  sells  or  oflfei"s  to  sell,  uses,  ex 
poses,  or  causes  or  permits  to  be  sold,  offered  for  sale,  used  o 
exposed,  any  horse  or  other  animal  having  the  disease  known  a 
glanders  or  farcy,  or  other  contagious  or  infectious  disease  dan 
gerous  to  the  life  or  health  of  human  beings,  or  animals,  or  whicl 
is  diseased  past  recovery,  or  who  refuses  upon  demand  to  deprive 
of  life  an  animal  afifected  with  any  such  disease,  is  guilty  of  t 
misdemeanor. 

This  section  is  a  substantial  re-enactment  of  ch&p.'  28  of  1878. 

§  650.  Carrying  animal  in  a  cruel  manner^  a  misde 
meaner. — A  person  who  carries  or  causes  to  be  carried  in  oi 
upon  any  vessel  or  vehicle  or  otherwise,  any  animal  in  a  cruel  oi 
inhuman  manner,  or  so  as  to  produce  torture,  is  guilty  of  a  mis 
demeanor. 

See  section  6C3,  post, 

§  660.  Animal  wantonly  poisoned  or  attempted  to  Ih 
poisoned^  a  misdemeanor. — A  person  who  unjustifiably  ad 
ministers  any  poisonous  or  noxious  drug  or  substance  to  an  ani 
mal,  or  unjustifiably  exposes  any  such  drug  or  substance  witl 


Of  the  State  of  New  York.  297 

inteDt  that  the  same  shall  be  taken  by  an  animal,  whether  such 
animal  be  the  property  of  himself  or  another,  is  guilty  of  a  misde- 
meanor. 

See  subda.  27  and  81  of  section  56  of  Code  of  Criminal  Procedure. 

See  People  v.  Christy,  47  St.  Rep.,  926;  65  Hun,  851;  20  N.  Y.  8upp.,  279. 

§661.  Throwing  substances  in^Jarions  to  animals  in 
ynblie  place^  a    misdemeanor. —  A   person    who   willfully 

throws,  drops  or  places,  or  causes  to  be  thrown,  dropped  or 
placed  upon  any  road,  highway,  street  or  public  place,  any  glass, 
nails,  pieces  of  metal,  or  other  substance  which  might  wound,  dis- 
able or  injure  any  animal,  is  guilty  of  a  misdemeanor. 

Am'd  bj  chap.  528  of  1885. 

This  amendment  omitted  the  first  provision  of  the  original  section,  and  in* 
•erted  after  the  word  "  any  "  the  word  "  glass,"  in  the  part  retained. 

The  amendment  of  1885  to  this  section  did  not  repeal  section  1938  of  the 
consolidation  act  of  1882.  People  v,  Sheridan,  15  St.  Rep.,  938;  1  N.  Y.  Supp., 
61.   See  note  in  25  Abb.  N.  C,  40. 

§663.  Keeping  milch  cows  in  nnliealtliy  places^  and 
feeding  them  with  food  producing  unwholesome  milk^  a 
misdemeanor* — A  person  who  keeps  a  cow  or  any  animal  for 
the  production  of  milk,  in  a  crowded  or  unhealthy  place,  or  in  a 
diseased  condition,  or  feeds  such  cow  or  animal  upon  any  food 
that  produces  impure  or  unwholesome  milk,  is  punishable  by  a 
fine  not  less  than  fifty  dollars,  or  imprisonment  not  exceeding  one 
year,  or  by  both. 

§  663.  Transporting  animals  for  more  than  twenty-four 
consecutive  hotirs,  a  misdemeanor. — A  railway  corporation, 
or  an  owner,  agent,  consignee,  or  person  in  charge  of  any  horses, 
sheep,  ciittle,  or  swine,  in  the  course  of,  or  for  transportation, 
who  confines,  or  causes  or  suffers  the  same  to  be  confined,  in  cars 
fora  lonejer  period  than  twenty-four  consecutive  hours,*  without 
unloading  for  rest,  water  and  feeding,  during  ten  consecutive 
hours,  unless  prevented  by  storm  or  inevitable  accident,  is  guilty 
of  a  misdemeanor.  In  estimating  such  confinement,  the  time 
during  which  the  animals  have  been  confined  without  rest,  on 
connecting  roads  from  which  they  are  received,  must  be  comjiutei 
If  the  owner,  agent,  consignee,  or  other  j^erson  in  charge  of  any 
such  animals,  refuses  or  neglects,  upon  demand,  to  pay  for  the 
care  or  feed  of  the  animals  while  so  unloaded  or  rested,  the  rail- 
way company,  or  other  carriers  thereof,  may  charge  the  expense 
thereof  to  the  owner  or  consignee  and  shall  have  a  lien  thereon 
for  such  expense. 

This  section  is  broader  in  its  application  than  the  former  act  of  1860.  Has- 
S?«8c.  X.  Y.,  O.  &  W.  R.  R.  Co.,  3Silv.  (Sup.  Ct.),  424;  25  St.  Kep.,  251;  6 
^•Y.  Supp.,  838. 

"  incluaes  confinement  for  twenty-four  hours,  "  in  the  course  of,  or  for, 
transportation."    Id. 

The  act  of  1866  was  repealed  by  chap.  593  of  1B86.     Id. 
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§  004.  Settiag  on  foot  flf  hts  betweca  Mris  and  mibiIi. 
a  iiiiiideiiK^anor. — A  ()erHoii  who  sets  on  foot,  inatigatea,  (mv 
ijiotf's,  or  carries  on,  or  does  nny  act  as  assistant,  umpire,  orpriR- 
cip:il,  or  is  a  witness  of,  or  in  any  way  aids  in  or  engages  iuihe 
furtliemnce  of  any  figlit  l)etwet*n  cocks  or  other  binls,  or  difg, 
hulls,  hears,  or  other  aniniuls,  premeditated  by  any  person  ovd- 
iu^,  or  having  custody  of  sucli  birds  or  animals,  is  guihy  o[& 
misdemeanor  punishable  by  fine  not  less  than  ten  dollars,  nor 
more  than  one  thousand  dolhirs,  or  by  imprisonment  not  lea 
than  ten  days  nor  more  than  one  year,  or  both. 

§  6IM.  Keeping  place  used  for  flghtlns  birds,  etc.,  a  mb- 

denieanor. — A  person  who  keeps  or  use:*,  or  is  in  any  maunercun- 
nected  with,  or  interesiod  in  the  management  of,  or  receives  moiHT 
for  the  a<lmission  r»f  any  pei-son  to,  a  house,   apartment,  pit  or 
I>lace  kept  or  used  for  baiting  or  ligliting  any  bird  or  animal,  :nd 
any  owner  or  oceu]>ant  of  a  house,  apartment,  pit  or  place  wiw 
willfully  procures  or  permits  tlie  simie  to  lie  used  or  occupied  for 
such  hailing  or  lighting,  is  guilty  of  a  misdemeanor.     U|ion  com* 
plaint  inder  oath  or  aflirmation  to  any  magistnite  anlhorizet)  to 
issue  warrants  in  eri initial  cases,  tliat  the  complainant  has  justaitd 
reasonable  cause  to  sus|H.x;t  that  any  of  the  provisions  of  law  re- 
lating to  or  in  any  wise  affecting  animals  are  being  or  about  to 
be  violated  in  any  particular  building  or  place,  such   magisimte 
shall  iinmediatelv  issue  an<l  deliver  a  warrant  to  anv  i>erson  au- 
ihorized   by  law  ^>  make  arrests  for  such  offenses,  authorizing 
him  to  enter  and  seareh  such  building  6r  place,  and  to  arrest  .nny 
jierson  there  pn^sent  fouinl  violating  any  olsaid  laws,  an<l  to  bring 
sneh  person  before  the  nearest  magistrate  of  competent  jurisdic- 
tion, to  be  dealt  with  aecording  to  law. 

AiuU  by  cli.  144  of  1888.    See  People  v.  Kloek,  16  St  Sep.,  5'5;  4< 
Ifun,  278. 
S    666.   Running  horses  on  highway  a  niflAomeamar. — A  persoB 

driving  anv  vrliiolo  upon  any  plank  luad,  turnpike  or  public  highway,  wba 
unjii>titialily  runs  the  Imrst^  drawiug  the  aaiue,  or  cauAe»,  or  permit6  llieni 
Id  run,  i>  guilty  ol  a  niiMionieanur. 

Anit luUil  by  iluii).  :.;}?»,  I-a\v>  1J»04.     In  clTect  May  3,  1004. 

§  667.  Leaving  state  to  elude  proYlsions  of  this  title— 

A  pei*son  who  leaves  iliis  state  with  intent  to  elude  any  nf  ilie 
pn)visit>ns  of  this  title  or  to  commit  any  act  out  of  this  slate  which 
IS  ]»n)hil)ite'l  hv  them,  or  who,  laMiiir  a  resident  of  this  state,  ilow 
anv  a«'t  without  tins  st:i!r,  ]>iirsuant  to  snoh  intent,  which  woulil 
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Im  ponisbable  under  such  provisions,  if  oommitted  within  thi» 
state,  is  punishable  in  the  same  manner  as  if  sueh  act  had  beea 

committed  within  this  state. 

§  MS.  Imposition  of  Abo  and  penalties. — All  fines,  penal- 
ties  or  forfeitures  imposed  or  collected  for  a  violation  of  the  pro- 
yisionsof  this  title,  or  of  any  act  for  the  prevention  of  cruelty  U> 
animals,  now  in  force  or  hereafter  passed,  must  be  paid  on  demand 
to  the  American  Society  for  the  Prevention  of  Cruelty  to  Ani- 
nals;  except  where  the  prosecution  shall  be  instituted  or  oonducted 
bj  a  society  for  the  prevention  of  cruelty  to  animals  duly  incor- 
porated und^r  the  general  laws  of  this  state,  in  which  cose  such 
fine,  penalty  or  forfeiture  must  be  paid  on  demand  to  such  society. 
A  constable  or  police  officer  must,  and  any  agent  or  officer  of  anjr 
of  said  societies  may,  arrest  and  bring  before  a  court  or  magistrate^ 
baviag  jurisdiction,  any  person  offending  against  any  of  the  pro- 
visions of  this  title.  Any  officer  or  agent  of  any  of  said  societies- 
may  lawfully  interfere  to  prevent  the  perpetration  of  any  act  of 
cruelty  upon  any  animal  in  his  presence.  Any  person  who  shall 
interfere  with  or  obstruct  any  such  officer  or  agent  in  the  discharge- 
of  bis  duty  shall  be  guilty  of  a  misdemeanor.  Any  of  said  socie- 
ties may  prefer  a  complaint  before  any  court,  tribunal  or  magis- 
tmte  having  jurisdiction,  for  the  violation  of  any  law  relating  to 
or  affecting  animals,  and  may  aid  in  presenting  the  law  and  facts- 
before  such  court,  tribunal  or  magistrate  in  any  proceeding  taken, 
^be  officers  and  agents  of  all  duly  incorporated  societies  for  the 
prevention  of  cruelty  to  animals  or  children  are  hereby  declared 
to  be  peace  officers  within  the  provisions  of  section  one  hundred 
•nd  fifty-four  of  the  Code  of  Criminal  Procedure. 

Am'd  by  chap.  144  of  1888. 

This  amendment  aubstituted  for  the  latter  provision  of  the  original  section^ 
JWQFiaiona  as  to  anreato,  interference  with  officers,  and  as  to  peace  officer. 

Am'd  by  chap.  490  of  1888. 

This  amendment  inserted  an  exception  to  the  first  provision. and  substituted 
" societies  "  for  "  society  '*  in  the  remaining  portion  of  the  section. 

AU  ^ines  oollected  by  the  recorder  of  the  city  of  Cohoes,  from  persons  con- 
Ticted  before  him  of  cruelty  to  animals,  under  this  title,  must  be  paid  on 
demand  to  the  "American  Society  for  the  Prevention  of  Cruelty  to  Animals/* 
American  Society,  etc..  v.  City  of  Colioes,  4  St.  Rep.,  809;  25  W.  Dig.,  229. 
Section  S2,  chap.  440  of  1884,  does  not  require  them  to  be  paid  to  the  cham* 
berhua  of  aaid  city.    Id. 

§  669.  Definitions. — 1.  The  word  *' animal,"  as  used  in  this 
title,  does  not  include  the  human  race,  but  includes  every  other 
living  creature ; 

2.  The  word  **  torture  "  or  "cruelty  "  includes  every  act,  omis- 
sioQf  or  neglect,  whereby  unjustifiable  physical  pain,  suflfering  or 
death  is  caused  or  permitted ; 

8.  The  words  **impure  and  unwholesome  milk"  include  all 
milk  obtained  fro^l  animals  in  a  diseased   or   unhealthy  con- 
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-dition,  or  who  are  fed  on  distillery  waste,  usually  called  "swill'* 
or  upon  any  substance  in  a  sUite  of  putrefaction  or  fermenta- 
tion. 

By  this  section,  the  word  "  animal "  is  defined  to  include  every  living  crea- 
ture except  the  human  race.    People  v.  Kiock.  16  St.  Rep.,  565;  48  Hun,  277. 


TITLE  XVII. 


OF  MISCELLANEOUS  CRIMES. 

fiscnoN  670.  Attorneys  forbidden  to  defend  criminal  prosecutions  carried  on 

by  their  partners,  or  formerly  by  themselves. 

671.  Attorneys  may  defend  themselves. 

672.  Fraudulently  presenting  bills  or  claims  to  public  offlcera  for 

payment. 
678.  Endangering  life  by  refusal  to  labor. 

674.  Publishing:  false  messai^es. 

674tt.  Unauthorized  wej>ring  budge  of  loyal  legion. 
6T4b.  Converting  military  properly;  unlawfully  wearing  uniform. 
674c.  Intioducliou  of  spirilous' or  malt  liquors  into  arsenal  or  armory. 
674d.  Unlawfully  exacting  toll  of  a  member  of  the  national  guard. 
674e    Failure  to  respond  lo  military  duty. 

675.  Disorderly  conduct  on  public'conveyances. 

676.  Acts  committed  out  of  the  state. 

§  670.  Attorneys  forbidden  to  defend  criminal  prosecm- 
tions  carried  on  by  their  partners,  or  formerly  by  them- 
selves.— An  attorney,  who  directly  or  indirectly  advises  in  relation 
to,  or  aids  or  promotes  the  defense  of  any  action  or  proceeding 
in  any  court,  the  i)rosecution  of  which  is  carried  on,  aided  or 
promoted  by  a  person  as  district  attorney  or  other  public  pros- 
ecutor, with  whom  such  attorney  is  directly  or  indirectly  con- 
nected as  a  partner ;  or  who,  having  himself  prosecuted  or  in 
any  manner  aided  or  promoted  any  action  or  proceeding  in  any 
court,  as  district  attorney  or  other  i)ub]ic  prosecutor,  afterwards 
directly  or  indirectly  advises  in  relation  to,  or  takes  any  part 
:n,  the  defense  thereof,  as  attorney  or  otherwise;  or  who  takes 
or  receives  any  valuable  consideration  from  or  on  behalf  of  any 
defendant  in  any  such  action,  upon  any  understanding  or  agree- 
ment wliatever,  express  or  implied,  having  relation  to  the  defense 
thereof,  is  guilty  of  a  misdemeanor. 

See  s(>ctions  136,  139,  148  and  149,  ante. 

§671.  Attorneys  may  defend  themselves. — The  last  sec- 
tion docs  not  nlTect  §g  78,  79,  80  and  81  of  the  Code  of  Civil 
ProcM.'durc,  and  docs  not  i)rohibit  an  attorney  from  defending  him- 
j^clf  in  jtcrson,  as  attorney  or  as  counsel,  when  prosecuted  either 
civilly  or  criminally. 

§  «7a.  Fraudulently  presenting  bills  or  claims  to  pub- 
lic ollicers  for  payment. — A  person  who,  knowingly,  with  in- 
tent to  defraud,  ))iescnts,  for  audit,  or  allowance,  or  for  payment, 
to  any  officer  or  board  of  officers  of  the  state,  or  of  any  county, 
town,  city  or  village,  authorized  to  audit,  or  allow  or  to  pay  bills, 
claims  or  charges,  any  false  or  fraudulent  claim,  bill,  account^ 
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writing  or  voucher,  or  any  bill,  account  or  demand,  containing 
ialse  or   fraudulent  charges,  items  or  claims,  is  guilty  of  a  felony. 
See  sections  165  and  166,  ante. 

§  073.  Endangering  life  by  refusal  to  labor.— A  pei^n, 
vrhiy  willfully  and  maliciously,  either  alone  or  in  combination 
with  othei*s,  breaks  a  contract  of  service  or  hiring,  knowing,  or 
having  reasonable  cause  to  believe,  that  the  probable  conse- 
quence of  his  so  doing  will  be  to  endanger  human  life,  or  to 
cause  grievous  bodily  injury,  or  to  expose  valuable  property  to 
destruction  or  serious  injury,  is  guilty  of  a  misdemeanor. 

See  sections  168.  170  nnd  653.  ante. 

The  case  of  People  v.  Barondess.  41  St.  Rep..  659;  8  N.  Y.  Cr.,  234;  61  Hun. 
677;  16  N.  Y.  Supp.,  439.  was  reversed  in  45  St.  Rep.,  248;  8  N.  Y.  Or.,  376. 

§  074.  Publishing  false  message.— A  person,  who  prints, 
publishes  or  circulates,  as  true,  any  message,  order  or  proclama- 
tion ]>urporting  to  be  the  message,  order  or  proclamation  of  the 
executive  of  the  United  States  or  of  this  state,  or  of  any  other 
»*tate  of  the  United  States  now  or  hereafter  admitted,  or  of  any 
territory  of  the  United  States,  knowing  the  same  not  to  be  gen- 
uine, is  punishable,  by  imprisonment  in  a  state  prison  not  exceed- 
iDg  five  years,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both.  An 
indictment  for  this  offence  may  be  found  in  any  county  in  which  the  message, 
address  or  proclamation  is  printed,  published  or  circulated,  but  not  in  more 
than  one  county  of  this  state. 

§  674a.  Unauthorized  'wearing  or  use  of  badges,  name,  title  or* 
officers,   insignia,    ritual    or    ceremonies    of    certain    orders    and 
societies. — Any    person    who    wilfuUy    wears    the    bad<;e    or    tho    button 
of  the  Grand  Army  of  the  Republic,  the  iiisi«^nia,  badge  or  rosette  of  the 
military  Order  of  the  Loyal  Legion  of  the  United  States,  or  of  tlie  Military 
Order  of  Foreign  Wars  of  the  L'nited  States,  or  tlie  badge  or  button  of  the 
Spanish  War   Veterans,  or   the  Order   of   Patrons   of   Husbandry,   or   the 
lit^'nevolent  and  Protective  Order  of  Elks  of  the  Lnitcd  States  of  America, 
or  of  any  society,  order  or  organization,  of  ten  years  standing  in  the  state 
of  New  York,  or  uses  the  same  to  obtain  aid  or  assistance  within  this  state, 
or  wilfully  uses  the  name  of  such  society,  order  or  organization,  the  titles 
of  its  otficers,  or  its  insignia,  ritual  or  ceremonies,  unless  entitled  to  use  or 
wear  the  same  under  the  constitution  and  by-laws,  rules  and  regulations  of 
suth  order  or  of  such  society,  order  or  organization,  is  guilty  of  a  misde- 
meanor. 

Ani'd  by  chap.  690,  Laws  1905.    Took  effect  May  19,  1905. 
*  fck)  in  original. 

§  674b.  Converting  military  property ;  nnlawfully 
wearing  uniform. — Any  pei-son  who  shall  secrete,  sell,  dispose 
of,  offer  for  sale,  purchase,  retain  after  demand  niiide  by  a  corn- 
iniFsioned  officer  of  the  national  guard,  or  in  any  nmnner  pjiwn  or 
pledge  any  arms,  unifornns  or  equipnnents,  issued  under  the  pro- 
visions of  the  military  code,  and  any  pei-son  not  a  member  of  the 
national  guard,  except  members  of  organizations  specially 
authorized  to  do  so  by  the  military  code,  who  shall  wear  any 
^"iform  or  designation  of  grade  similnr  to  those  in  use  by  the 
national  guard,  issued  or  authorized  under  the  provisions  of  said 
^e,  is  guilty  of  a  misdemeanor. 

§674c.    Introduction   of  spirituous  or  malt  liquors 
"1^  arsenal  or  armory. — Any    person    who    introduces    any 
^JQe,  gpiritnoas  or  malt  liquors  into  any  arsenal  or  armorj, 
^<sept  when pimeribed  for  medicinal  purposes  by  a  medical  o?^c^t 
^MffjualonaJ guard,  is  guilty  of  misdemeanor. 
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§  674d.  UnlawAiIIy  exaotinsr  toll  of  a  member  of  the  national 
ffuard.— Any  person,  master  or  keeper  of  a  toll-gate,  toll-bridge  or  ferry,  or 
any  person  in  charge  thereof  who  willfully  hinders  or  delays  any  member  of 
the  national  guard  or  refuses  free  passage  to  any  such  member  going  to  or  re- 
turning  from  any  parade>  encampment,  drill  or  meeting  which  be  may  be  by 
law  required  to  attend,  or  willfully  hinders,  delays  or  refuses  free  passage  U> 
any  conveyance  or  military  property  of  the  state  in  charge  of  a  member  of  said 
guard,  is  guilty  of  a  misdemeanor. 

§  674e.  Failure  to  respond  to  military  duty.— Every  member  of  an 
inaependent  military  organization  not  regularly  organized  as  an  organization 
of  the  national  guard,  who  fails  to  respond  or  to  do  military  duty,  or  ref  usea- 
to  enlist  when  lawfully  called  upon  to  do  so  by  the  commander-in-chief,  in 
cases  of  emergency  or  necessity,  is  guilty  of  a  misdemeanor. 

§  674f.  Any  person  who  shall  collect  money  or  attempt  to  collect  money  or 
any  valuable  article,  or  to  sell  tickets  for  any  ImiII  or  enterUdnment  for  the 
benefit  of  any  pretended  benevolent,  humane,  or  chultable  organization,  which 
has  no  corporate  existence,  or  for  any  benevolent,  humane,  or  charitable  insti- 
tution, that  has  been  duly  incorporated  or  recognized  by  the  authorities  of  the* 
state  of  New  York,  without  first  havinc^  obtained  written  authoritv  of  the  offi* 
cers  of  the  said  institution  or  organization,  attested  under  the  seal  of  the  said 
institution,  according  to  its  rules,  shall  be  guilty  of  a  misdemeanor. 

Am'd  by  chap.  827  of  1899.    In  force  Sept.  1,  1899. 

§  674gr.  Any  person  molesting,  damaging,  destroying,  stealing,  or  in  any 
way  wrongfully  withholding  or  interfering  with  the  life-buoys,  life-ladders, 
rubber  or  cork  life-preservers,  boats,  or  other  life-saving  apparatus,  or  of  the 
flags,  pennants,  signs,  badges  of  office,  buttons  or  medals  of  anv  humane  or  life- 
saving  association  of  the  state  of  New  York,  shall  be  guilty  of  a  misdemeanor. 

Am'd  by  chap.  827  of  1899.     In  force  Sept.  1,  1899. 

§  676.  Disorderly  oonduot  on  public  oonveyanoe8.~AnY  person 
who  shall  by  any  offensive  or  disorderly  act  or  language,  annoy  or  interfere 
with  any  person  or  persons  in  any  place  or  with  the  passengers  of  anv  public 
stage,  railroad  car,  ferry  boat  or  other  public  conveyance,  or  who  shall  disturb 
or  offend  the  occupants  of  such  stage,  car,  boat  or  conveyance,  by  any  disor- 
derly act,  language,  or  display,  although  such  act,  conduct  or  display  may  not 
amount  to  an  assault  or  battery,  shall  be  deemed  guilty  of  a  misdemeanor.  A 
person  who  willfully  and  wrongfully  commits  any  act  which  seriously  injures 
the  person  or  property  of  another,  or  which  seriously  disturbs  or  endan^rs  the 
public  peace  or  health,  or  which  openlv  outrages  public  decency,  for  which  no 
other  punishment  is  expressly  prescribed  by  this  Code,  is  guilty  of  a  misde- 
meanor; but  noUiing  in  this  Ooae  contained  shall  be  so  construed  as  to  prevent 
any  person  from  demanding  an  increase  of  wages,  or  from  assembling  and  using 
all  lawful  means  to  induce  employers  to  pay  such  wages  to  all  persons  em- 
ployed by  them,  as  shall  be  a  just  and  fair  compensation  for  senricea  rendered. 

Am'd  by  chap.  384  of  1882. 

This  amendment  was  made  before  the  Code  went  into  effect. 
Am'd  by  chap.  327  of  1801. 

This  amendment  introduced  the  provision  at  the  beerlnning  of  the  original  section. 
See  flection  ITO  dftt^s 

The  case  of  p'eople  v.  Richards,  7  St  Rep.  656;  44  Hun,  278;  5  N.  Y.  Or.  8661,  was  re- 
versed in  13  St.  Rep.  615:  108  N.  Y.  137. 


The  case  of  People  v.  ^rpndess,  41  St  Rep.  6fitf;_8  N^.  Cr.  234;  61  Hon,  577;  15  N.  T. 

rag) 

>P« 
07  Hun,  304.    It  also  provides  that  it  shall  not  be  a  violation  of  law  to  assemble  and  use 


ep. 
Supp.  439,  was  reversefl  in  45  St.  Rep.  248;  8  N.  Y.  Cr.  878. 

This  section  authorizes  persons  to  demand  an  increase  of  wages,  or  proviaes  mat  It 
shall  not  be  unlawful  to  do  so.    Reynolds  r.  Everett,  50  St.  Rep.  807;  22  N.  Y.  Supp.  313; 


all  lawful  means  to  induce  emuloyers  to  pay  such  wages  to  all  persons  employed  by 
them  as  shall  be  a  Just  and  fair  compensation  for  services  rendered.  Id.  But  the 
standard  is  not  laid  down  in  the  section  to  determine  what  shall  be  ^a  Just  and  fair 
compensation  for  services  rendered/*  or  to  be  rendered.    Id. 

§  675a.  Uulaw fal  removal  of  poor  person.— Any  person  who  shall  send, 
remove  or  entice  to  remove,  or  bring,  or  cause  to  be  sent,  removed  or  brought, 
any  poor  or  indij^ent  person,  from  any  city,  town  or  county,  to  any  other  city, 
town  or  county  without  legal  authority,  and  there  leave  such  person  for  Uio 
purpose  of  avoiding  the  charge  of  such  poor  or  indigent  person  upon  the  city, 
town  or  county,  from  which  he  is  so  sent,  removed  or  brought  or  enticed  to 
remove,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  hn- 
prisoned  not  exceeding  six  months,  or  fined  not  exceeding  one  huodred  doUan^ 
or  both. 

Added  by  chap.  550  of  1896.    In  effect  Sept.  1,  1896. 

§676.  Acts  committed  out  of  the  state.— A  person  who 

commits  an  act  without  this  stjiie  w\\\c\\  vvffe<:ta  peri«oim  or  prop- 
erty  within   tliiA  state,    or  the  pubWc  \\evv\\\\,  ra.oicv\\%  at  ^»;:«^^^'} 
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s  state,  and  which,  if  committed  within  this  state,  would  be  a 
^  is  panishable  as  if  the  act  were  committed  within  thia  stata 
■ecUon,  10,  ante;  section  (W,  jnwI. 

TITLE  XVm. 

GENERAL  PBOYISIOIiB. 

3fBr  677.  When  crimes  punishable  in  different  wiq^ 

678.  Acts  punishable  under  foreign  law. 

679.  Foreign  conviction  or  acquittaL 

680.  Contempt,  how  punished. 

681.  Mitigation  of  punishment  in  certain  cases. 

682.  Rule  for  punishment  of  accessory. 

683.  Sending  letter,  when  deemed  complete. 

684.  Omission  to  perform  duty. 

685.  686.  Attempts  to  commit  crimes. 

687.  Restrictions  upon  preceding  sections. 

688.  Second  offense. 
680.  Second  offense. 

690.  Habitual  criminals. 

691.  Persons,  etc.,  of  habitual  criminal. 

692.  Effect  of  pardon. 

693.  Woman  concealing  birth  of  issue. 

694.  695.  Imprisonment  on  two  or  more  conyictioQiL 

696.  Convict,  when  sentenced  for  life. 

697.  Seuteuces  of  couvictiun,  how  limited. 

698.  Imprisonment  of  female  convict. 

699.  Imprisonment  in  county  penitentiary  instead  of  state  prisoD* 

700.  Sentences  of  certain  males  to  state  reformatory. 

701.  House  of  refuge. 

702.  Imprisonment  in  county  jails. 

703.  Id.  in  county  jail  or  state  prison. 

704.  Id.  in  state  prison. 

705.  Place  to  be  specified  in  sentence;  removaL 

706.  Limit  of  fine. 

707.  Forfeiture. 

708.  Consequence  of  sentence. 

709.  Convict  protected  by  law. 

710.  Certain  forfeitures  abolished. 

711.  Convict  voting. 

712.  Witnesses'  testimony. 

713.  Disposition  to  be  made  of  persons  under  sixteen  conTlcted  of 

crime. 

714.  Convict  as  witness. 

715.  Husband  and  wife  as  witness. 

716.  Creditor  of  convict. 

717.  Damage,  how  ascertained. 

717a.  Proprietor  or  publisher  of  newspaper,  misrepresentation  by. 

718.  Construction  of  terms. 

719.  720.  Application  of  this  Code  to  prior  offenses. 

721.  Intent  to  defraud. 

722.  Civil  remedies,  preserved. 

723.  Proceedings  to  impeach,  etc.,  preserved. 

724.  Military  punishments,  etc.,  preserved. 

725.  Certain  statutes  continuing  in  force. 

726.  Qeneral  repeal. 

727.  When  act  do  take  effect. 

728.  Proviso  as  to  amendatory  and  repealing  statutes. 

•77.  When  crimes  punishable  in  different  ways. — An 

or  omission  which  is  made  criminal  and  punishable  in  dif- 
tnt  ways,  by  diflferent  provisions  of   law,  may   be  punished 
Ler  any  one  of   those   provisions,  but  not  under  more  than 
:;  and  a  conviction  or  ncquittal  under  one  bars  a  ptoefec\x\i\oii 
tbesnme  act  or  omission  under  any  other  proy'isioiu 
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Single  transaction.— There  maybe  more  crimes  than  one  in  a  single  tram 
actioD.  People  v.  Church,  1  How.,  N.  S  ,  866.  Where  an  illefl^al  act  oflend 
against  two  or  more  statutes,  a  prosecution  under  any  one  of  them  a  proper.    Id. 

Bar. — No  person  can  be  punished  twice  for  the  same  offense.  People  ei 
rel.  McDonald  v.  Keeler,  99  K.  Y.  Cr.,  854 

Under  the  former  excise  law  of  1867,  it  was  held,  it  seems,  that  a  persoi 
guilty  of  a  sale  on  Sunday,  if  he  had  no  license,  would  be  liable  to  indictment 
under  either  section  18  or  21  of  such  act ;  but  that  a  conviction  under  one 
would  bar  u  prosecution  for  the  same  sale  under  the  other  section.  People  t. 
Krank,  18  St.  Rep.,  418 ;  110  N.  Y..  492  ;  rev'g  12  St.  Rep.,  845 ;  46  Hun,  688. 

See  People  v.  Christy,  47  St.  Rep.,  926 ;  65  Hun,  862  ;  20  N.  Y.  Supp.,  m. 

§  678.    Acts  punishable  under  foreign  law. — An  act  or 

omission  declared  punishable  by  this  Code,  is  not  less  so  because 
it  is  also  punishable  under  the  laws  of  another  state,  goyerDment 
or  country,  unless  the  contrary  is  expressly  declared  in  this  Coda 
See  section  676,  ante, 

§  679.  Foreign  conviction  or  acquittal. —  Whenever  it 
appears  upon  the  trial  of  an  indictment,  that  the  offense  was  com- 
mitted in  another  state  or  country,  or  under  such  circumstances 
that  the  courts  of  this  state  or  government  had  jurisdiction  thereof, 
and  that  the  defendant  has  already  been  acquitted  or  convicted  on 
the  merits  upon  a  criminal  prosecution  under  the  laws  of  such 
state,  or  country,  founded  upon  the  act  or  omission  in  respect  to 
which  he  is  upon  trial,  such  former  acquittal  or  conyiction  is  a 
sufficient  defense. 

See  section  139  of  Code  of  Criminal  Procedure. 

§  680.  Contempt^  how  punishable. — A  criminal  act  is  not 
the  less  punishable  as  a  crime,  because  it  is  also  declared  to  b« 
punishable  as  a  contempt  of  court 

See  section  148,  ante. 

The  rase  of  Matter  of  McDonald,  2  N.  Y.  Cr.,  82,  was  reversed  In  Peopk 
ex  rel.  McDonald  v,  Keeler,  id..  141.  This  case  was,  itself,  reversed  by  the 
court  of  appeals  in  99  N.  Y.,  474;  8  N.  Y.  Cr.,  848. 

See  People  ex  rel.  McDonald  v,  Keeler,  99  N.  Y.,  475;  8  N.  Y.  Cr.,  85i 

§681.  Mitigation  of  punisliment   in  certain  cases.- 

Wliere  it  appears,  at  the  time  of  passing  sentence  on  a  person  con 

victed  that  he  has  already  paid  a  fine  or  sufiEered  an  imprisonmen 

for  the  act  of  which  he  stands  convicted,  under  an  order  adjudg 

ing  it  a  contempt,  the  court,  passing  sentence,  may  mitigate  th 

punishment  to  be  imposed,  in  its  discretion. 

See  section  143,  ante. 

See  People  ex  rel.  McDonald  t>.  Keeler,  99  N.  Y.,  475;  8  N.  Y.  Cr.,  854. 

§  683.  Rule  for  punishment  of  accessory. — ^When  an  lu 
or  omission  is  declared  by  statute  to  be  a  misdemeanor,  and  n 
punishment  for  aiding  or  abetting  in  the  doing  thereof  is  express! 
prescribed,  every  person  who  aids,  or  abets  another  in  such  act  c 
omission  is  also  guilty  of  a  misdemeanor. 

See  section  81,  ante. 

A  rents. — Agents  acting  for  principals  are  liable  for  crimet  committed  pe 
Bonally  by  them  or  in  wnose  commission  they  aided  or  abetted.    Ftople 
Clark,  8  K  Y.  Cr.,  201;  14  N.  Y.  Supp.,  649. 

Abettors. — ^Every  person  who  aids  and  abets  another  in  an  act  or  omlaaio; 
"Which  as  to  the  latter  amounts  to  a  misdemeanor,  is  also  guOty  of  a  mlad 
meanor  a6  a  principal  and  may  be  indicted  and  punished  as  snch.    Id. 
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1  person  is  guilty  of  a  misdemeanor — not  a  different  misdemeanor 

unly.    Id. 

igh  a  statute  declaring  an  act  or  omission  to  be  a  misdemeanor 

no  mention  of  aiders  and  abettors  in  the  doing  thereof,  every  per- 

lio  aids  and  abets  another  in  such  an  act  or  omission,  is  also  guilty 

lisdemeanor  as  a  prineipal,  and  may  be  indicted  and  punished  a» 

Id. 

8*  Sending  letter,  irhen  deemed  complete. — In  the  variova 
a  which  the  sending  of  a  letter  is  made  criminal  by  this  Code,  the 
is  deemed  complete  from  the  time  when  such  letter  is  deposited  in 
Bt-office  or  other  place,  or  delivered  to  any  person,  with  intent  that 

I  be  forwarded.  And  the  party  may  be  indicted  and  tried  in  an^ 
wherein  such  letter  is  so  deposited  or  delivered,  or  in  which  it  is 
i  by  the  person  to  whom  it  is  addressed. 

fictions  235,  558  and  559,  ante, 

4,    OmiBBion  to  perform  duty. — No  i)erson  is  punishable  for  an 
>ii  to  perform  an  act,  where  such  act  has  been  performed  by  another 
acting  in  his  behalf,  and  competent  by  law  to  perform  it. 
lections  117  and  154,  ante, 

6*    Attempts  to  commit  crimes. — A  person  may  be  convicted 
ttempt  to  commit  a  crime,  although  it  appears  on  the  trial  that  the 
vis  consummated,  unless  the  court,  in  its  discretion,  discharges  the 
nd  directs  the  defendant  to  be  tried  for  the  crime  itself. 
ie(rtions  34  and  35,  ante, 

Ueation. — This  section  seems  to  be  applicable  only  to  a  trial  upon 
ictment  for  an  attempt  to  commit  a  crime,  and  not  to  a  trial  upon 
ictroent  for  the  crime  itself.  People  v,  Dartmore,  15  St.  Rep.  838; 
a,  323;   2  N.  Y.  Supp.  311. 

ion  400  of  Code  of  Criminal  Procedure  seems  to  have  been  enacted 
view  to  the  provisions  of  this  section.     Id. 

ide  — An  attempt  to  commit  suicide  cannot  come  within  the  pro- 
of this  section.  Darrow  v.  Family  Fund  Society,  27  St.  Rep.  476; 
Y.  543;  arg  3  St.  Rep.  745;  42  Hun,  427. 

People  V.  O'Connell,  38  St.  Rep.  108;  60  Hun,  113;  14  N.  Y.  Supp. 

^6.  Attempts  to  commit  crimes. — A  person  who  unsuccess- 
attempts  to  commit  a  crime  is  indictable  and  punishable,  unless 
ise  specially  prescribed  by  statute,  as  follows : 

If  the  crime  attempted  is  punishable  by  the  death  of  the  offender,  or 
)risonment  for  hie,  the  person  convicted  of  the  attempt  is  punishable 
prisonment,  for  not  more  than  twenty-five  years. 
In  any  other  case,  he  is  punishable  by  imprisonment  for  not  piore 
lalf  of  the  longest  term,  or  by  a  fine  not  more  than  one-half  of  the 
t  sum  prescribed  upon  conviction  for  the  commission  of  the  offense 
)ted,  or  by  both  such  fine  and  imprisonment. 
d  by  chap.  116,  Laws  1002.    To  take  effect  September  1,  1902. 
notes  under  preceding  section. 

irson  who  unsuccessfully  attempts  to  commit  a  crime  is  made  pun- 
f  by  this  section.  People  v.  Moran,  33  St.  Rep.  398;  123  N.  Y. 
N.  Y.  Cr.  106;  rev'g  27  St.  Rep.  20;  54  Hun,  279:  7  N.  Y.  Cr.  3.36. 
Darrow  r.  Family  F.  Soc.  27  St.  Rep.  477;  116  N.  Y.  537;  aff'g  3  St. 
45;  42  Hun,  247.     People  v.  Phelps,  39  St.  Rep.  599;  15  N.  Y.  Supp. 

II  Hun,  117;  People  v.  Johnson,  16  St.  Rep.  846;    110  N.  Y.  141;  ' 
3  St.  Rep.  48;  46  Hun,  670;  People  v.  O'Connell,  38  St.  Rep.  108;  14 
Supp.  485;  60  Hun,  113. 

tT.^Rastiietions  upon  precedinfl:  sections. — The  last  section 
ot  protect  a  person  who  m  attempting  unsuccessfully  to  commit  a 
tecomplishes  the  commission  of  anjtlier  and  different  crime,  whether 
r  or  less  in  guilt,  from  suffering  tiie  punishment  prescribed  br  law 
B  crime  committed. 


306  Penal  Code. 

§  687a.  A  perflon  never  before  convicted  of  a  crime  pimishable  by  : 
prisonment  in  the  state  prison,  who  is  convicted  in  any  court  in  this  st 
of  a  felony,  the  maximum  penalty  lor  which,  exclusive  of  tines,  is  impris 
ment  for  five  years  or  less,  and  sentenced  to  a  state  prison,  shall 
sentenced  thereto  under  an  indetermmate  sentence,  the  minimum  of  wb 
shall  not  be  less  than  one  year,  or  m  case  a  minimum  is  fixed  by  law, 
less  than  such  minimum,  and  the  maximum  of  which  shall  not  be  more  tl 
the  longest  period  fixed  by  law  for  which  the  crime  is  punishable  of  wh 
the  offender  is  convicted.  The  maximum  limit  of  such  sentence  shall  be 
fixed  as  to  comply  with  the  provisions  of  section  six  hundred  and  nine 
seven  of  the  penal  code.  In  any  other  case  whenever  any  person,  ne 
before  convicted  of  a  felony,  shall  be  convicted  of  a  felony,  other  tl 
murder  or  arson,  the  maximum  penalty  for  which,  exclusive  of  fii 
exceeds  five  years'  imprisonment  in  a  state  prison,  the  court  may  eit 
pronounce  a  definite  sentence  for  a  fixed  term  as  provided  by  law,  or  d 
in  its  discretion  impose  upon  such  person  a  sentence  of  imprisonm 
therein  for  an  indeterminate  term  the  minimum  of  which  shall  not  be  '. 
than  one  year,  or  in  case  a  minimum  is  fixed  by  law,  not  less  than  s 
minimum,  and  the  maximum  of  which  shail  not  be  more  than  the  lon^ 
period  fixed  by  law  for  which  the  crime  is  punishable  of  which  the  offeii 
is  convicted.  The  maximum  limit  of  such  sentence  shall  be  so  fixed  a^ 
comply  with  the  provisions  of  section  six  hundred  and  ninety-seven  of 
penal  code. 

Added  by  ch.  425,  Laws  1901,  and  am'd  by  ch.  282,  Laws  1002.  T 
effect  April  18,  1902. 

^  688.  Second  offense. — A  person,  who,  after  having  been  convii 
within  this  state,  of  a  felony,  or  an  attempt  to  commit  a  felony,  oi 
petty  larceny,  or,  under  the  laws  of  any  other  state,  government,  or  cc 
try,  of  a  crime  which,  if  committed  within  this  state,  would  be  a  feh 
commits  any  crime,  within  this  state,  is  punishable  upon  conviction  of  s 
second  offense,  as  follows: 

1.  If  the  siib-^cM|iicnt   crime  is  such   that,  upon  a  first  conviction, 
OiTeiidi'v  might  he  punished,  in  the  discretion  of  the  cimri,   by  iMpri 
ment  for  life,  he  must  be  sentenced  to  imprisonment  in  a  stp.te  pr; 
for  life; 

2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  the 
fender  would  be  punishable  by  imprisonment  for  any  term  less  than 
natural  life,  then  Fuch  person  must  be  sentenced  to*  imprisonment  fc 
term  not  less  than  the  longest  term,  nor  more  than  twice  the  Ion; 
term  prescribed  upon  a  first  conviction. 

Reylsed  gtatntes. — ^As  to  provisions  under  Reyised  Statutes  see  ^opl 
Caesar,  1  Park  645;  Gibsen  t;.  People,  6  Hun,  642. 

J»('si^-n.— 1  he  de&igu  of  this  section  evidently  was  to  punish  severed 
a  second  felony,  and  to  declare  absolutely  the  punishment  bv  ab-c^al 
the  discretion  as  to  the  term  which  mifrht  othprwFe  he  desi^ated  '  I 
p!e  r.  Raymond,  32  Hun,  120;  2  N.  Y.  Cr.  300;   19  W.  Dig.  IsT;  aVd 

The  provision,  requirin/?  such  allesratinn,  is,  in  the  interest  of  the  pub 
to  prevent  criminals  guilty  of  a  second  offcnso  from  eacapinT  t^o  fu'l  mt 
ure  of  punishment  imposed  by  statute.  P(We  v.  Cook,  0  St  Ren  4 
45   Hun,   37.  *^* 


Supp. 

Annlication. — This  •^--pfi-)'^  pn-^li-qtnc^'-.'^sTr' pre  the  fi~st  offence  ^ 
committeii  before  the  Penal   Code  wont  into  effect.     People  i;.   Ravmo 

:.    ^l}-  ^^'     ^*  '^^  "^t  limited  m  its  application  by  the  provision *of  j 
tion  1 10,  poftt.     Id.  *  '^ 

This  section  is  not  limited  to  cases  where  the  second  conviction  is  for 
offense  of  the  same  character  and  p-ade  as  that  which  resulted  in  the  fi 
conviction.     Id. 

The  lanfrua^e  of  this  section  makes  no  reference  to  second  ofiTenses  of 
same  character  or  rrado  with  the  first.     People  v.  Bosworth.  45  St  R 
617;  64  Hun   80;  10  N.  Y.  Supp.  118.     It  contains  no  such  limiUtion  . 
2i0nc  wan  intended.     Id.  *«ti-wuu  • 
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The  flnt  offense 'is  not  made  an  element  of,  or  included  in,  the  second,  but 
lisimplja  fact  in  tbe  past  history  of  tlie  criminal  to  be  taken  into  consider- 
ation m  prescribing  punishment  therefor.  People  v.  Raymond,  96  N.  Y.,  88; 
Ftople  e.  Bosworih,  ante. 

U  the  second  offense  is  such  that,  upon  a  first  conviction  of  it,  he  might  be 
puDlshni,  in  the  discretion  of  the  court,  by  imprisonment  for  life,  he  must  be 
seDtenoed  to  imprisonment  for  life  for  such  subsequent  crime.  People  v.  Itay- 
inond,88HMi,  125;  3  N.  Y.  Cr.,  299;  19  W.  Dig.,  187;  aff'd,  96  N.  Y..  88. 
This  section  does  not  require  the  subsequent  crime  to  be  similar  in  degree  lo 
the  first  offense.    Id. 

Discretion. — ^Under  the  first  subdivision  of  this  section,  the  court  has  no 
^Oscretion  as  to  the  sentence  to  be  imposed,  but  it  is  bound  to  sentence  the  de- 
fendant to  imprisonment  for  life.  People  v,  Raymond,  82  Hun,  123;  2  N.  Y. 
Cr,2ft5;19W,Diff.,  187. 

Pardon. — ^The  uc%  of  previous  conviction  is  made  descriptive  of  the  re- 
newed offense,  irrespective  of  the  fact  of  pardon.  People  v.  Price.  24  St.  Rep., 
SM;  53  Hun,  188;  6  N.  Y.  Supp..  885;  aflTd.  119  N.  Y.,  650,  without  written 
opinion.    See  same  case  in  2  N.  Y.  Supp., 416. 

Aiotlier  state.— This  section  provides  that  a  person  who,  after  having  been 
convicted,  under  the  laws  of  anv  other  state,  of  a  crime  which,  if  committed 
within  this  state,  would  be  a  felony,  commits  any  crime  within  this  state,  is, 
on  conviction,  subject  to  additional  punishment.  People  f>.  Price,  6  N.  Y.  Cr., 
*«. 

The  first  offense,  though  the  conviction  was  in  another  state,  is  properly 
tUend  in  the  indictment  for  the  second  offense,  and  proved  on  the  trial,  and  a 
paraon  does  not  exempt  him  from  the  increased  punishment  prescribed  by  this 
section.  People  v.  Price,  24  St.  Rep.,  936;  53  Hun,  189;  6  N.  Y.  Supp.,  835; 
•ffd,  119  N.  Y.,  650,  without  written  opinion. 

Indietmeiit. — A  prior  conviction,  to  be  available  in  increasing  punishment 
for  a  second  offense,  must  be  alleged  in  the  indictment.  People  v,  Bosworth, 
45 8t.  Rep.,  617;  64  Hun.  79;  19  N.  Y.  Supp.,  118;  People  v.  Price,  6  N.  Y. 
Cr.,  141;  People  c.  Young,  1  Caines,  87. 

It  is  to  be  deemed  a  first  offense,  unless  the  contrary  is  charged.  People  v. 
Cook,  9  St.  Rep.,  412;  45  Hun,  87. 

This  and  the  following  section  are  valid.  People  v.  Bosworth,  64  Hun.  80; 
WN.  Y.  Supp.,  118;  46  St.  Rep.,  517.  It  is  proper  to  allege,  in  the  indict- 
inent,  tbe  eviaence  which  will  establish  that  the  crime  charg^  therein  was  a 
*cond  offense,  and  to  give  oroof  thereof  on  the  trial.  Id.  See  People  v. 
Price,  24  St.  Rep  ,  986;  58  mm,  185;  6  N.  Y.  Supp.,  835;  aff'd,  119  N.  Y., 
^.  without  written  opinion. 

The  facts  of  the  imprisonment  upon  the  prior  conviction,  and  the  manner  of 
^e  discharge  must  be  alleged  and  proved.  Phelps  v.  People,  72  N.  Y.,  855; 
Wood*.  People,  68  id.,  511;  Gibson  f>.  People,  5  Hun.  542. 

PniishHent. — The  punishment  to  be  imposed  under  this  section,  upon 
^7  person,  who  has  been  convicted  of  a  felony  within  the  stale,  and  there- 
«ter  is  convicted  of  the  commission  of  any  crime  tlierein.  is  stated  in  People 
^Raymond,  82  Hun,  128;  2  N.  Y.  Cr.,  295;  19  W.  Dig.,  137;  aff'd,  96  N. 

§689,  Second  offense. — A  person  wlio,  having  been  con- 
yicted  within  this  state  of  a  misdemeanor,  afterwards  commits  and 
18  convicted  of  a  felony,  must  be  sentenced  to  imprisonment  for 
we  longest  term  prescribed  for  the  punishment  upon  a  first  con- 
viction for  the  felony. 

^  notes  under  last  preceding  section. 
^  notes  under  section  688.  anU. 

^chap.  906  of  1898,  establishing  a  state  prison  for  women. 
See  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  80;  19  N  Y.  Supp., 
1*8. 
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§  690.  Habitual  criminals. — Where  a  person  is  hei-eafter 
convicted  of  a  felony,  who  has  been,  before  that  conviction,  con- 
victed in  this  state,  of  any  other  crime,  or  where  a  pei-son  is  here- 
after convicted  of  a  misdemeanor  who  has  been  already  five  times 
convicted  in  this  state  of  a  misdemeanor,  he  may  be  adjudged  by 
the  court,  in  addition  to  any  other  punishment  inflicted  upon  him, 
to  be  an  habitual  criminal. 

See  section  510  of  Code  of  Crimiaal  Procedure. 

The  act  of  1890,  called  "  the  habitual  criminal  act/'  is  not  unconstitutioDaL 
People  V,  McCarthy,  46  How.,  97. 

§  691.  Person,  etc.,  of  habitaal  criminal.  — The  person 
of  an  habitual  criminal  shall  be  at  all  times  subject  to  the  super- 
vision of  every  judicial  magistrate  of  the  county,  and  of  the 
supervisors  ana  overseers  of  the  poor  of  the  town  where  the  crim- 
inal may  be  found,  to  the  same  extent  that  a  minor  is  subject  to 
the  control  of  his  parent  or  guardian. 

See  section  514  of  Code  of  Criminal  Code. 

§  693.  Effect  of  pardon. — The  governor  may  grant  a  par- 
don wliich  shall  relieve  from  judgment  of  habitual  criminality  as 
from  any  other  sentence ;  but  upon  a  subsequent  conviction  for 
felony  of  a  person  so  pardoned,  a  judgment  of  habitual  criminal- 
ity may  be  again  pronounced  on  account  of  the  first  conviction, 
notwithstanding  such  pardon. 

This  section  is  obviously  inserted,  because  needed  with  respect  to  habitual 
criminals,  but  not  needed  in  the  cases  mentioned  in  section  688,  ante,  because 
there  the  fact  of  previous  conviction  is  made  descriptive  of  the  renewed 
offense,  irrespective  of  the  fact  of  pardon.  People  v.  Price,  24  St.  Rep.,  936;  53 
Hun,  188;  6  N.  Y.  Supp.,  835;  aff'd  119  N.  Y.,  650,  without  written  opinion. 

§  693.    Women  concealing  birth  of  issue.  —  A  woman, 

who,  having  been  convicted  of  endeavoring  to  conceal  the  still 
birth  of  any  issue  of  her  body,  which,  if  born  alive,  would  be  a 
bastard,  or  the  death  of  any  such  issue  under  the  age  of  two  yeai-s, 
subsequently  to  such  conviction  endeavors  to  conceal  any  such 
birth  or  death,  is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  five  years,  and  not  less  than  two  yeai's. 
See  section  297,  anU;  section  698,  poit. 

§  694.  Imprisonment  on   two  or  more  convictions. — 

Where  a  person  is  convicted  of  two  or  more  offenses,  before 

sentence  has  been  pronounced  upon  him  for  either  offense,  the 

imprisonment,  to  which  he  is  sentenced  upon  the  second  or  other 

subsequent  conviction,  must  commence  at  the  termination  of  the 

first  or  other  prior  term  or  terms  of  imprisonment,  to  which  he  is 

sentenced. 

This  section  embodies  section  11  of  2  R.  8.,  700.  The  former  statute  waa 
held,  in  People  ex  rel.  Tweed  v.  Liscomb.  60  N.  Y.,  659,  to  apply  only  to  sepa- 
rate convictions  upon  distinct  triaks,  and  not  to  convictions  up-tn  the  aame 
trial  of  several  offenses  joined  in  one  indictment. 
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§693.  Imprisonment  on  two  or  more  conyictious. — 

Wiiere  a  pei-son,  under  sentence  for  a  felony,  afterwards  commits 
any  other  felony,  and  istbei*eof  convicted  and  sentenced  to  another 
term  of  imprisonment,  the  latter  term  shall  not  begin  until  the 
expiration  of  all  the  terms  of  imprisonment,  to  which  he  is  already 

sentenced. 

Where  the  defendant,  at  the  time  of  his  conviction  for  murder,  was  under 
eent^nce  for  a  term  of  imprisonment,  part  of  wliich  was  then  unexpired,  it  was 
held,  iQ  Thomas  v.  People.  67  N.  Y..  218,  that  this  did  not  prevent  his  being 
seDteuced  to  be  hanged  before  the  expiration  of  such  term. 

See  Ilaggerty  u.  People,  6  Lans.,  347;  aff  d,  53  N.  Y.,  642,  without  written 
opmioD. 

§  696.  Conyict^  when  sentenced  for  life. — When  a  crime 
is  declared  by  statute  to  be  punishable  by  imprisonment  for  not; 
less  than  a  specified  number  of  year.-*,  and  no  limit  of  the  duration 
of  the  imprisonment  is  declared,  the  court  authorized  to  pronounce 
judgment  upon  conviction  may,  in  its  discretion,  sentence  the 
offender  to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  veal's  not  less  than  the  amount  prescribed. 

when  a  crime  is  declared  by  any  of  the  provisions  of  this  Code 
to  be  punishable  by  imprisonment  for  not  more  than  a  s[)ecified 
number  of  years,  the  court  autliorized  to  pronounce  judgment 
upon  conviction  may,  in  its  discretion,  sentence  the  offender  to 
imprisonment  for  any  time  less  than  that  prescribed  by  the  pro- 
visions of  this  act 

Am'd  by  chap.  662  of  1892. 

This  amendment  added  the  last  provision  of  the  present  section. 

§  «97.  Sentences   of  conyictlon,  how   limited.— When 

a  convict  is  to  be  sentenced  to  imprisonment  in  a  state  prison  or 
a  penitentiary,  the  court  before  which  the  conviction  was  had 
must  limit  the  term  of  the  sentence,  having  reference  to  the  prob- 
ability of  the  the  convict  earning  a  reduction  of  his  term  for  good 
behaviour,  as  provided  by  chapter  twenty -one  of  the  laws  of  eigh- 
teen hundred  and  eighty-six,  and  assuming  that  such  reduction 
will  be  earned,  so  that  the  sentence  will  expire  during  either  of 
the  following  months:  April,  May,  June,  July,  August,  Septem- 
ber and  October. 

But  the  provisions  of  this  section  shall  not  apply  in  the  follow- 
ing cases : 

1.  Where  the  sentence  is  to  be  for  the  term  of  one  year  or  less. 

2.  Where  the  term  of  imprisonment  for  the  crime  of  which  the 
convict  was  convicted  absolutely  fixes  a  single  definite  period  of 
tima 

3.  Where  a  judgment  of  conviction  has  been  affirmed  upon  ai\ 
appeal,  and  it  becomes  necessary  for  the  court  to  impose  the  same 
sentence  as  that  originally  imposed.  The  officers  of  every  prison 
or  penitentiary  are  hereby  expressly  prohibited  from  taking  into 
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their  custody  any  convict  sentenced  in  violation  of  the  provisions 
-of  this  section,  and  any  convict  so  illegally  sentencea  shall  be 
returned  by  the  sheriff  of  the  county  where  the  conviction  was 
had  to  the  court  to  he  re  sentenced  in  conformity  to  the  provisions 
of  this  section.  Provided  that  if  it  shall  appear  to  the  officei-s  of 
any  prison  or  penitentiary  at  the  time  it  is  sought  to  incarcerate  a 
convict  therein  that  the  court  which  imposed  the  sentence  has  ad- 
journed, then  it  shall  be  lawful  for  said  officers  to  receive  ssiid 
convict  and  hold  him  in  their  custody  until  he  can  be  re- sentenced 
as  herein  provided,  and  the  second  or  re  sentence  shall  be  deemed 
to  have  begun  on  the  date  of  the  con vict*s  reception  under  his  first 
sentence.  The  officers  of  any  prison  or  penitentiary  shall,  in  the 
case  of  a  convict  so  illegally  senienced  to  imprisonment  therein, 
immediately  notify  the  court  of  their  action. 

Ara'd  by  chap.  68  of  1886. 

This  amendment  inserted,  after  the  word  "sentence"  in  the  original  section, 
the  words  "having  reference  to  the  probability  of  the  convict  earning  a  reduc- 
tion of  liis  or  her  term  for  good  behnvior,  as  provided  by  statute,  and  assuming 
that  such  reduction  will  be  earned." 

Am'd  by  chap.  492  of  188S. 

This  amendment  substituted  for  the  words  "  between  the  month  of  March 
and  the  month  of  November,"  the  words  **  during  either  of  the  following 
months:  April,  May.  June,  July,  August,  September  and  October,"  and  the 
biilance  of  tlie  present  section  in  place  of  the  words,  '*  unless  the  exact  period 
of  the  sentence  is  fixed  by  law." 

Bee  section  74,  chap.  383  of  1889. 

A  court,  which  has  pronounced  a  sentence  in  violation  of  this  section,  in 
that  it  does  not  expire  between  the  months  of  March  and  November,  haa 
power  to  correct  the  sentence  on  its  own  motion  and  at  the  same  term.  People 
■T.  Trimble.  38  St.  Rep.,  999;  60  Hun.  36?;  15  N.  Y.  Supp..  61. 

A  person  convicted  of  crime  may  be  resentenced  so  that  the  termination  of 
his  sentence  may  be  at  tlie  season  required  by  this  section,  where  the  orifinaL 
sentence  did  not  so  provide.     People  v    Davis,  46  St.   Rep.,  215;  19  N.  Y. 
Siipp.,  783.     In  such  case,  his  lights  are  not  prejudiced  because  his  counsel  \m 
absent  at  the  time.     Id. 

§698.  Impri8onment  of  female  eonfiet.— Any  woman  over  the  age  of 
sixteen  years,  who  shall  be  convicted  of  a  lelony  in  any  of  the  courta  of  this 
state,  shall,  when  the  sentence  imposed  is  one  year  or  more,  be  sentenced  ta 
imprisonment  in  the  state  prison  lor  women  at  Auburn.     When  the  sentence 
imposed  is  less  than  one  year,  she  may  be  committed  to  the  county  jail  of  the 
county  where  convicted,  or  to  a  penitentiary,  or  to  the  state  prison  for  womeo 
at  Auburn.     A  woman  between  the  ages  of  fifteen  and  thirty,  convicted  of  a 
felony,  who  has  not  theretofore  been  convicted  of  a  crime  punishable  by  im- 
prisonment in  a  state  prison,   may  in  the  discretion  of  the  trial  court  be  sen- 
tenced to  a  house  of  refuge  or  reformatory  for  women,  to  be  there  confined 
under  the  provisions  of  law  relating  to  such  house  of  refuge  or  reformatory. 

Am'd  by  ch.  114  of  1900.     In  effect  Sept.  1,  1900. 

Amended  by  chap.  374  of  1896.     In  effect  April  22,  1896. 

See  section  693,  ante. 

See  chap.  306  of  1893,  establishing  a  state  prison  for  womeo. 

§  699.  Iiupriaoniuent  of  minors, — Where  a  male  person  between  the 
aires  of  sixteen  and  twenty-one  years  is  convicted  of  a  felony,  or  where  the 
term  of  imprisoniuent  of  a  male  convict  for  a  felony  is  fixed  by  the  trial 
court  at  one  year  or  les8,  the  court  may  direct  the  convict  to  be  imprisoned 
in  a  county  penitentiary,  instead  of  a  state  prison,  or  in  the  county  jail 
located  in  the  county  where  sentence  is  ini])o-ed.  The  commission  by  a 
cliild  under  the  aj^e  of  sixteen  years,  of  a  crime,  not  capital  or  punishable 
by  life  inipri.Hoiinient,  which  if  committed  by  an  adult  would  be  a  felony, 
renders  such  child  guilty  uf  a  misdemeanor  only,  but  any  other  person  con> 
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reined  therein,  whether  as  principal  or  accessory,  shall  be  punishable  in  the 
«ame  manner  as  if  such  child  were  not  also  concerned  therein. 

Am'd  by  chap.  655,  Laws  of  1905.    Takes  eftect  Sept.  1,  1905. 

Amd,  chap.  103,  Laws  1902.    Took  effect  March  6,  1902. 

§  700.  Sentenees  of  oertaiii  males  to  state  reformatory.  —  A  male 
between  the  ages  of  sixteen  and  thirty,  convicted  of  felony,  who  has  not  there- 
tofore been  convicted  of  a  crime  nunisliable  by  imprisonmeat  in  a  state  prison, 
may,  in  the  discretion  of  the  trial  court  be  sentenced  to  imprisonment  in  the 
New  York  State  Reformatory  at  Elinira,  to  be  there  confined  under  the  pro- 
visions of  law  relating  to  that  reformatory. 

Am'd  by  chap.  145  of  1888. 

Thia  amendment  inserted,  after  the  wonl  "  crime,''  in  the  original  section, 
the  words  "punishable  by  imprisonment  in  a  state  prison." 

ronstitntional.  —  This  section,  it  seems,  is  constitutional.  People  ex  rel. 
DuDize.  Coon.  51  St.  Rep.  844:  Si  N.  Y.  Supp.,  870;  67  Hun.  525. 

Operation. — Under  this  section,  a  person  twenty-nine  years  old  may  be  sent 
to  tlie  reformatory  and  perhaps  be  discharged  within  a  year.    Id. 

f  701.  House  of  Refuge,  State  Indnstrial  School,  and  New 
^ork  State  Training  School  for  Girls. — Where  a  male  person  under 
the  age  of  twelve  years  is  convicted  of  a  crime  amounting  to  felony,  or 
where  a  male  person  of  twelve  years  and  under  the  age  of  sixteen  yeaVs  is 
convicted  of  a  crime,  the  trial  court  may,  instead  of  sentencing  him  to  im- 
prisonment in  a  state  prison  or  in  a  penitentiary,  direct  him  to  be  contiued 
in  a  house  of  refuge  under  the  provisions  of  tne  statute  relating  thereto. 
WTiere  the  conviction  is  had  and  the  sentence  is  iiiilicted  in  the  first,  second 
or  third  judicial  district,  the  place  of  contliiement  must  be  a  house  of  refuge 
established  by  the  managers  of  tlie  society  for  the  reformation  of  juvenile 
delinquents  in  the  city  of  New  York.  Where  the  conviction  is 
^d  and  the  sentence  inflicted  in  any  other  district,  the  place 
of  confinement  must  be  in  the  state  industrial  school.  Where  a  female  per- 
son not  over  the  age  of  twelve  years  is  convicted  of  a  crime  amounting  to 
felony,  or  where  a  female  person  of  the  age  of  twelve  years  and  not  over 
the  age  of  sixteen  years  is  convicted  of  a  crime,  the  trial  court  may,  instead 
of  sentencing  her  to  imprisonment  in  a  state  prison  or  a  penitentiary,  direct 
^r  to  be  confined  in  the  New  York  State  Training  School  for  Girls,  under 
^be  pro\isions  of  the  statute  relating  thereto.  But  nothing  in  this  section 
shall  affect  any  of  the  provisions  contained  in  section  seven  hundred  and 
thirteen. 

-tended  Laws  1904,  chap.  388.  In  eflfect  June  1,  1904. 

Object. — This  provision,  in  the  humanity  which  the  law  extends  to  persons 
of  itnmatnre  years,  was  intended  after  conviction  had  l)een  hud,  aud  the  lia- 
^^ityof  imprisonment  in  the  state  pris^on  incurred,  to  interpose  and  ameliorate, 
^,pou  its  being  ascertained,  upon  examination,  tliat  the  prisoner  was  under 
sixteen  years  of  age,  the  punishment  by  incarceration  in  an  institution  reform- 
itoryinits  character,  but  not  entirely  to  relieve  the  party  of  the  disabilities 
^Wch  a  conviction  of  the  crime  inflicted.  Park  v.  People,  1  I^juis.,  267.  So, 
A  prisoner  under  sixteen  years  of  ace,  convicted  of  bur^lnry  in  the  third  dc- 
/free,  and  sentenced,  after  co  »viction,  to  the  house  of  refuge,  was  held  to  l)e 
<ii«qualifled,  until  pardoned,  from  testifying  as  a  witness,  prior  to  the  Code.  Id. 

Discretion. — The  power  conferred  is  a  <liscretionary  one.  to  be  exercised  as 
^he  judgment  of  the  court  may  dictate,  and  as  the  circumstances  of  the  case,  in 
view  of  the  statute,  seem  to  dictate.    Id. 

Commitment.— In  People  v.  Degnen,  6  Abb.  N.  S.,  87;  54  Barb.,  105,  it 
was  held  that  it  was  not  necessary  that  a  commitm'nt  of  a  juvenile  offender  to 
the  honse  of  refuse  in  the  city  of  New  York,  should  specify  the  period  of 
imprisonment,  as  it  was  fixed  by  the  stfgute. 

Repeid — Section  5,  chap.  17i  of  1865.  is  not  inconsistent  with  any  of  the 
provisions  of  the  Criminal  or  the  Penal  Cod(»,  and  it  is  not  rej^ealed  thereby. 
Matter  of  Riley.  18  W.  Dig..  513;  31  Ilun.  613. 

§  7Ml  Imprisonment  in  county  jail.— Where  a  person  is 
convicted  of  a  crime,  for  which  the  punishineiu  inflicted  is  im- 
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prisonment  for  a  term  less  than  one  year,  the  imprisonment  must 
be  inflicted  by  confinement  in  the  county  jail,  or  place  of  confine- 
ment designated  by  law  to  be  used  as  the  jail  of  the  county,  ex- 
cept when  otherwise  specially  prescribed  by  statute. 

The  imprisonmeDt  for  libel  must  be  inflicted  by  confinement  in  a  county 
laal  or  penitentiary,  and  not  in  a  state  prison.  People  v.  Parr,  4  N.  Y.  Cr., 
546. 

See  People  v.  Hughes,  50  St.  Rep.,  84. 

§  703.  Imprisonment  in  county  jail  or  state  prison.— 

Where  a  person  is  convicted  of  a  crime,  for  which  the  punish- 
ment inflicted  is  imprisonment  for  a  term  of  one  year,  he  may  be 
sentenced  to,  and  the  imprisonment  may  be  inflicted  by,  confine- 
ment either  in  a  county  jail,  or  in  a  penitentiary  or  state  prison. 
No  person  shall  be  sentenced  to  imprisonment  in  a  state  prison 
for  less  than  one  year. 

See  preceding  section. 

See  chap.  114  of  1893,  amending  chap.  574  of  1869,  authorizing  the  impris- 
onment of  convicts  in  the  penitentiaries  of  Syracuse  and  Albany. 

The  distinction  between  tLis  section  and  section  222,  ante,  defined.  People 
ex  rel.  Devoe  v.  Kellv,  2N.  Y.  Cr.,  432;  32  Hun,  536. 

See  People  v.  Hughes,  50  St.  Rep.,  64. 

§  704.  Imprisonment  in  state  prison. — Where  a  person  is 
convicted  of  a  crime,  for  which  the  punishment  inflicted  is  im- 
prisonment for  a  term  exceeding  one  year,  or  is  sentenced  to 
imprisonment  for  such  a  term,  the  imprisonment  must  be  inflicted 
by  confinement  at  hard  labor  in  a  state  prison.  But  this  and  the 
two  last  sections  shall  not  apply  to  a  case  where  special  provision 
is  made  by  statute  as  to  the  punishment  for  any  particular  offense 
or  class  of  offenses  or  offenders,  nor  to  the  cases  specified  in  sec- 
tions BIX  hundred  and  ninety-eight,  six  hundred  and  ninety-nine, 
seven  hundred  and  seven  hundred  and  one. 

See  People  v.  Hughes,  50  St.  Rep.,  64;  People  v,  Dewey,  88  St.  Rep.,  427; 
11  N.  Y.  Supp.,  603. 

§  70S.  Place  to  be  specified  in  sentence ;   remoTal. — 

The  place  of  the  imprisonment  must  be  specified  in  the  judgment 
and  sentence  of  the  court.  But  convicts  may  be  removed  from 
one  place  of  confinement  to  another,  in  a  case,  and  by  the  author* 
ity  designated  by  statute. 

It  was  held,  under  the  Revised  Statutes,  that  the  omission  to  state,  in  the 
sentence,  in  what  prison  the  prisoner  was  to  be  confined  was  not  error.  Weed 
V.  People,  31  N.  Y.,  465.  The  law  determined  the  prison  and  the  court  had 
no  authority  to  incarcerate  the  prisoner  in  any  other.   Id. 

§  706.  Limit  of  fine. — Where,  in  this  Code,  or  in  any  other 
statute  making  any  crime  punishable  by  a  fine,  the  amount  of  the 
fine  is  not  specified,  a  fine  of  not  more  than  five  hundred  dollars 
may  be  imposed. 

See  section  14,  ante. 
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§  707.  Forfeiture. — A  sentence  of  imprisonment  in  a  state 
prison  for  any  term  less  than  for  life,  forfeits  all  the  public  offices, 
and  suspends,  during  the  term  of  tlie  sentence,  all  the  civil  rights, 
and  all  private  trusts,  authority,  or  powers  of,  or  held  by,  the  per- 
son sentenced. 

See  notes  under  under  section  42,  ante. 

Re  enactmeiit. — This  section  is  a  substantial  re-enactment  of  the  provisions 
contaioed  in  section  19.  of  2  R.  S.,  701.  Bowles  v.  Habermann,  95  N.  Y., 
247. 

The  provisions  of  this  section  are  merely  declaratory  of  the  common  law. 
Avery  p.  Everett,  18  St.  Rep.,  218;  110  N.  Y.,  817;  La  Chappelle  v,  Burpee, 
53  St.  Rep.,  703;  23  N.  Y.  Supp.,  455. 

Application.— The  provision  of  this  section  does  not  apply  to  a  sentence 
of  imprisonment  in  a  county  penitentiary.     Bowles  v.  Habermann,  ante. 

This  is  a  highly  penal  statute,  which  imposes  forfeitures  upon  a  person  thus 
sentenced  and  suspends  his  civil  rights.  Id.  It  should  not  be  extended  by 
implication  or  construction,  but  be  enforced  just  as  the  legislature  has  enacted 
it.    Id. 

Sospengion. — This  section  contains  a  general  provision  that  a  sentence  to  a 
state  prison  for  any  term  less  than  life  forfeits  all  the  public  offices  held  by  the 
person  sentenced.  PeopletJ.  Meakim,  44  St.  Rep.,  751;  8  N.  Y.  Cr.,  410;  183  N. 
v.,  221;  aff'gOl  Hun.  327;  40 St.  Rep.,  686. 

The  suspension  of  civil  rights,  which  the  statute  declares  to  be  the  effect  of  a 
sentence  to  state  prison,  does  not  give  him  anv. immunity  from  actions,  nor  sus- 
pend the  rights  of  others.     Davis  v.  Duftie,  4  Abb.  N.  S. ,  478. 

As  to  the  rights  of  a  person  sentenced  under  this  section,  see  Bowles  v.  Haber- 
mann. 95  N.  Y.,  246. 

One  under  sentence  for  imprisonment  for  life,  though  civilly  dead,  may  take 
by  punt  or  devise,  or  transfer  his  property  by  will  or  deed.  Avery  o.  Everett,  18 
St.  I^p.,  213;  no  N.  Y..  378;  La  Chapelle  r.  Burpee,  52  St.  Rep.,  703;  33  N.  Y. 
Supp.,  455,  And  it  was  held.  In  the  last  cited  case,  that  one  imprisoned  for  a 
t«nn  of  years  may  also  take  or  convey  by  grant  or  device.  So  he  may  accept  a  de- 
vise  of  an  estate  on  condition.     Id. 

§  '08.  Consequence  of  sentence. — A  person  sentenced  to 
i^nprisonment  for  life  is  thereafter  deemed  civilly  dead. 

See  notes  under  section  42,  ante. 

The  provision  of  section  20  of  2  R.  S.,  701,  was  re-enacted  in  this  section  of 
tue  Code.  Avery  v  Everett.  18  St.  Rep.,  213;  110  N.  Y.,  32;^;  aff'g  36  Hun,  6. 
Such  provision  was  declaratory  of  and  restored  the  rule  of  the  common  law.  Id. 
l^y  the  general  rule  of  the  common  law,  civil  death  did  not  operate  as  a  divesti- 
ture of  the  estate  of  the  convicted  person.     Id. 

The  provisions  of  this  section  and  of  the  following  two  sections  certainly 
ieave  a  convicted  felon  some  rights  of  person  and  property  which  may  be  de- 
fended and  protected.     Bowleai?  Habermann,  95  N.  Y.,  249. 

See  Peoples.  Meakim,  138  N.  Y.,  221;  44  St.  Rep.,  751;  8  N.  Y.  Cr.,  410;  aflf'g 
<^lHun,  8-47;40  8t.  Rep.,  686. 

§709.  GonTict  protected  by  law. —  A  convict  sentenced 
to  imprisonment  is  under  the  protection  of  the  law,  and  any  in- 
jury to  his  person,  not  authorized  by  law,  is  punishable  in  the 
same  manner  as  if  he  were  not  sentenced  or  convicted. 

See  Bowles  v.  Habermann,  95  N.  Y.,  249. 

§  710.  Certain  forfeiture  abolislied. — A  conviction  of  a 
person  for  any  crime  does  not  work  a  forfeiture  of  any  property, 
real  or  personal,  or  of  any  right  or  interest  therein.     All  forfeit- 
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ures  to  the  people  of  the  state,  in  the  nature  of  deodands,  or  in 
a  ease  of  suiciae,  or  where  a  person  flees  from  jastice,  are  abol- 
ished. 

See  section  173,  ante. 

See  section  819  of  Code  of  Criminal  Procedure. 

See  Bowles  f>.  Habermann,  95  N.  Y.,  249. 

§  yil.  Conyict  yoting. — The  prohibition  to  vote  at  an  elec- 
tion, contained  in  any  statute  of  the  state,  shall  not  apply  to  a 
person  heretofore  or  nereafter  convicted  of  any  crime,  wlio  has 
been  sentenced  or  committed  therefor  to  one  of  the  houses  of 
refuge,  or  other  reformatories  organized  under  the  statutes  of  the 
state. 

Under  this  section,  a  right  to  vote  at  nny  election,  after  arriving  at  age,  is 
not  taken  away.  People  v,  Harrington,  3  N.  Y.,  Cr.,  141;  1  How.  N.  S.,  87; 
15  Abb.  N.  C,  163. 

§  yi9.  Witnesses' testimony. — The  sections  of  this  Code 
which  declare  that  evidence  obtained  upon  the  examination  of  a 
person  as  a  witness  shall  not  be  received  against  him  in  a  crimi- 
nal proceeding,  do  not  forbid  such  evidence  being  proved  against 
such  person  upon  any  charge  of  perjury  committed  in  such  ex- 
amination. 

See  sections  79,  142.  241,  842  and  489,  ante. 

By  this  section,  the  provisions  of  section  79,  ante,  are  so  modified  as  not  to 
forbid  such  evidence  from  being  proved  against  the  witness  upon  any  charge 
of  perjury  committed  on  such  examination.  People  f>.  Sharp,  12 St  Kep.,  217; 
107  N.  v.,  489;  5  N.  Y.  Cr..  672. 

§  713.  Disposition  to  be  made  of  persons  nnder  sixteen 
conyicted  of  crime. — When  a  person  under  the  age  of  sixteen 
is  convicted  of  a  crime,  he  may,  in  the  discretion  of  the  court,  in- 
stead of  being  sentenced  to  fine  or  imprisonment,  be  placed  in 
charge  of  any  suitable  peraon  or  institution  willing  to  receive 
him,  and  be  thereafter,  until  majority  or  for  a  shorter  term,  sub- 
jected to  such  discipline  and  control  of  the  person  or  institution 
receiving  him  as  a  parent  or  guardian  rnay  lawfully  exercise  over 
a  minor.  A  child  under  sixteen  years  of  age  committed  for  mis- 
demeanor, under  any  provision  of  this  Code,  must  be  committed 
to  some  reformatory,  charitable  or  other  institution  authorized  by 
law  to  receive  and  take  charge  of  minors.  And  when  any  suca 
child  is  committed  to  an  institution,  it  shall,  when  practicable,  be 
committed  to  an  institution  governed  by  persons  of  the  «ame  re- 
ligious faith  as  the  parents  of  such  child. 

Am'd  by  chap.  46  of  1884. 

This  amcn(iment  (banged  the  age  from  *'  twelve "  to  "sixteen, '  w»h«atuted 
"crime "  for  **  misdemcHnor."  inserted  twice  after  the  word  person  the  words, 
"  or  institution."  and  added  the  last  two  sentences  of  the  prci»ent  section. 

This  section  is  imperative.  People  ex  rel.  Mt.  Magdalen  Bchool  •.  Dickson, 
82  St.  Rep.,  496;  57  Hun,  814;  10  N.  Y.  Supp.,  606;aflfd,  123  N.  Y..  689,  witli- 
out  written  opinion. 
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§  714.  Con?iet  as  witness. — A  person  heretofore  or  here- 
after convicted  of  any  crime  is,  notwithstanding,  a  competent, 
witness,  in  anj  cause  or  proceeding,  civil  or  criminal,  but  the  con- 
viction may  be  proved  for  the  purpose  of  affecting  the  weight  of 
his  testimony,  either  by  the  record,  or  by  his  cross-examination, 
upon  which  he  must  answer  any  proper  question  relevant  to  that 
inquiry;  and  the  party  cross-examining  is  not  concluded  by  the 
answer  to  such  question. 

See  section  893  of  Code  of  Criminal  Procedure. 

See  section  833  of  Code  of  Civil  Procedure. 

Effect  of  section. — This  section  does  not  affect  the  provisions  of  sections 
688  and  689,  a/iU.  People  v,  Bosworth,  46  St.  Rep..  517;  64  Hun,  80;  19  N. 
Y.Supp.,118. 

The  effect  of  this  section  and  section  832  of  the  Code  of  Civil  Procedure  is 
to  repeal  by  implication  the  provisions  of  section  43,  title  7  of  3  Revised  Stat- 
utes. People  V,  McGloin,  91  N.  Y.,  241;  1  N.  Y.  Cr.,  161;  12  Abb.  N.  C, 
172;  affg.  1  N.  Y.  Cr.,  112;  28  Hun,  155. 

Ttie  deeign  and  effect  of  this  section  are  to  establish  a  uniform  rule  in  rc' 
gard  to  the  testimony  of  convicts,  and  to  permit  the  conviction  for  any  crime 
to  be  proved.  People  v.  Bums.  33  Hun,  300;  2  N.  Y.  Cr.,  425.  Whether 
it  should  affect  the  credibility  of  the  witness  is  a  question  for  the  jury.     Id. 

This  section  seems  to  have  reversed  the  law  as  previously  existing.  People 
t.  ONciU,  10  St.  Rep.,  1;  5  N.  Y.  Cr.,  331. 

A  person  is  not  rendered  incompetent  as  a  witness  by  reason  of  a  convic- 
tion for  any  crime  whatever.     People  v.  Parr,  4  N.  Y.  Cr.,  546. 

Since  the  enactment  of  this  section  and  section  832  of  the  Code  of  Civil  Pro- 
cedure, a  new  rule  obtains,  and  the  rule  and  policy  of  the  law  are  to  allow  all 
testimony  to  go  to,  and  be  weighed  by,  the  jury.  People  v.  Chapleau,  80  St. 
Rep.  »W;  121  N.  Y.,  276. 

This  provision  makes  it  competent  for  a  witness,  though  having  been  pre- 
viously convicted  of  perjury,  to  go  upon  the  stand  and  testify.  People  v. 
O'Neill.  10  8t  Rep.,  1 ;  5  N.  Y.  Cr..  332.    Such  evidence  goes  to  the  jury.    Id. 

No  conviction  for  crime,  not  excepting  perjury,  disqualitles  a  witness.  Peo- 
ple t.  O'Neill,  14  St.  Rep.,  829;  109  N.  Y.,  260;  6  N.  Y.  Cr.,  55  An  uncon- 
victed perjurer  is  not  an  incompetent  wituess,  whose  testimony  cannot  be 
considered  by  the  jury.  ^  Id. 

The  question  what  crimes  were  infamous  used  to  be  important,  principally 
because  a  conviction  for. any  of  such  crimes  excluded  the  convicted  person 
from  being  a  witness.  But  that  rule  was  abrogated  by  this  section.  People 
«  Parr.  42  Hun,  816. 

The  testimony  of  a  witness,  either  before  or  after  conviction  for  perjury, 
Mwt  be  rec»-ivtd  and  weighed  by  the  jury.  People  v.  Chapleau.  121  N.  Y., 
««;  80  St.  Rep.,  994       6         J        J    J-  i^ 

t'redibility. — It  is  proper  to  ask  a  witness  if  he  has  been  convicted  of  a 
J"me.  People  v.  Rose,  22  St.  Rep.,  393;  52  Ilun,  37;  4  N.  Y.  Supp.,  789; 
People  t,  Noelke,94  N.  Y.,  137;  1  N.Y.  Cr.,  500;  but  not  to  ask  him  if  he 
MS benn  arrested.  Id.;  People  v,  Irving,  95  N.  Y.,  541:  People  v.  Crapo,  76 
W-.  288;  People  v.  Brown,  72  id.,  571.  See,  furUier,  People  r.  Kelly.  35  Hun, 
«W;  8N.  Y.  Cr.,  85;  People  v,  Schewe,  29  Hun,  124;  People  v,  Hoovey,  id.. 


Proof  of  a  conviction  by  cross-examination  is  authorized  by  this  section. 
"oplecNoelke,  94  N.  Y.,  187;  1  N.  Y.  Cr.,  500. 

For  the  purpose  of  discrediting  a  witness  who  has  given  material  testimony 
|b  favor  of  the  party  calling  him,  the  opposite  side  may,  on  cross-examination, 
™ow  that  the  witnesB  has  oeen  convicted  of  a  crime,  and  of  what  crime,  and 
the  witnesB  may  be  compelled  to  answer.  Spiegel  v.  Hays,  27  St.  Rep.,  858; 
IWN.  Y.,  661;  2  Silr.  (Ct.  App.),  481. 

oee  llorenufl  •.  Crawford,  24  St.  Rep.,  184;  61  Hun,  96;  6  N.  Y.  Supp., 
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§  7 IS.  Hasband  and  wife  as  witnesses. — The  husband  or 

wife  of  a  person  indicted  or  accused  of  a  crime  is  in  all  cases  a 
competent  witness,  on  the  examination  or  trial  of  such  person ; 
but  neither  husband  nor  wife  can  be  compelled  to  disclose  a  con- 
fidential communication,  made  by  one  to  the  other  during  their 
marriage. 

See  sectioDs  828  and  831  of  Code  of  Civil  Procedure. 

See  note  in  Stowell  v.  Amer.  Co-operative  R.  Ass'n,  1  Silv.  (Sup.  Ct.),  272. 

Former  statute. — Under  section  2,  chap.  182  of  1876,  it  was  held  that  a 
wife  could  not,  though  willing  so  to  do,  be  allowed  to  testify  against  her  hus- 
band upon  his  trial  for  bigamy.     People  v.  Houghton,  24  Hun,  501. 

Under  same  statute,  it  was  held,  in  People  v.  Ilovey,  29  Hun,  890,  that  either 
might  be  compelled  to  be  a  witness,  if  the  right  coni^erred  was  exercised  by 
the  other,  but  that  one  could  not  be  compelled  to  testify  against  the  other  at 
the  call  of  a  hostile  party. 

Effect  of  section. — The  common  law  rule  that  husband  and  wife  cannot  be 
witnesses  for  or  against  each  other  has  been  modified  by  this  section.  People 
fj.  Wood.  36  St.  Rep..  966;  126  N.  Y..  271. 

This  section  is  aimed  only  at  a  compulsory  disclosure  by  husband  or  wife. 
People  V.  Petmeokv,  2  N.  Y.  Cr.,  459. 

This  section  maKcs  a  husband  and  wife  competent  witnesses  against  each 
other,  when  either  is  on  trial  for  a  crime.  People  u.  Lewis,  43  St.  Rep..  772; 
16  N.  Y.  Supp..  884.  It  merely  declares  that  neither  can  be  compelled  to 
disclose  a  confidential  communication  made  by  one  to  the  other  during  their 
marriage.     Id. 

A  wife  is  a  competent  witness  against  her  husband,  with  the  exception  that 
she  cannot  be  compelled  to  disclose  any  confidential  communications  which 
have  passed  between  them  during  their  marriage.  People  v.  Petmecky,  2  rs. 
Y.Cr..4'>2. 

Ki^ht  of  other  party. — This  section  does  not  leave  the  matter  entirely  to 
the  discretion  of  the  witness,  but  the  other  party  interested  may  object  to  any 
such  communication,  and  upon  such  objection  being  made,  the  witness  not 
only  cannot  be  compelled,  but  has  no  right  to  make  the  disclosure.  People  ». 
Wood,  36  St.  Rep.,  966;  126  N.  Y..  271. 

Competent. — The  v:\fe  of  an  accomplice  who  is  also  under  indictment,  is  a 
competent  witness.  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  82;  19  N. 
Y.  Supp.,  119. 

LiCtters  written  by  defendant  to  his  wife  and  delivered  by  her  to  the  district 
attorney  at  his  request  without  objection,  under  the  belief  that  she  was  obliged 
so  to  do,  though  she  did  not  wish  to  deliver  them,  are  admissible  against  de- 
fendant and  do  not  come  within  the  prohibition  of  this  section.  People  v.  Pet- 
meckv.  2  N.  Y.  Or  ,  459. 

See  People  v.  Weutworth,  4  N.  Y.  Cr.,  210. 

§  716.  Creditor  of  conyiet. — A  person  injured  by  the  com- 
mission of  a  felony,  for  which  the  offender  is  sentenced  to  im- 
prisonment in  a  state  ])rison,  is  deemed  the  creditor  of  the  offen- 
der, and  of  his  estate  after  his  death,  within  the  provisions  of  the 
statutes  relating  thereto. 

§  717.  Damages^  how  ascertained. — In  a  case  specified  in 

the  last  section,  the  damages  sustained  by  the  person  injured  by 
the  felonious  act,  may  be  ascertained  in  an  action  brought  for  that 
purpose  by  him  against  the  trustees  of  the  estate  of  the  offender, 
appointed  under  the  provisions  of  the  statutes,  or  the  executor  or 
administrator  of  the  offender's  estate. 
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.  Proprietor  or  publisher  of  newspaper^  niis^ 
^tion  by. — Every  proprietor  or  publisher  of  any  news- 
iriodical  who  shall  willfully  or  knowingly  misrepresent 
ion  of  such  newspaper  or  periodical  for  the  purpose  of 
vertising  or  other  patronage  shall  be  deemed  guilty  of 
inor. 

a  was  added  by  chap.  650  of  1898. 

Construction  of  terms. — In  construing  this  Code, 
tment  or  other  pleading  in  a  case  provided  for  by  this 
ollowing  rules  must  be  observed,  except  when  a  con^ 
i  is  plainly  declared  in  the  provision  to  be  construed, 
apparent  from  the  context  thereof: 

of  the   terms  "  neglect,"    **  negligence,"    "  negligent/ 
gently,"  imports  a  want  of  such  attention  to  the  nature 
!  consequences  of  the  act  or  omission,  as  a  prudent  man 
3estows  in  acting  in  his  own  concerns ; 

of  the  terms  "  corrupt "  and  "  corruptly  "  imports  a 
esire  to  acquire,  or  cause  some  pecuniary  or  other  ad- 

or  by  the  pereon  guilty  of  the  act  or  omission  referred 

other  person ; 

of  the  terms  '*  malice'*  and  "  maliciously  "  imports  an 
or  wish  or  design  to  vex,  annoy,  or  injure  another  per- 
naltreat  or  injure  an  animal; 

erm  "knowingly"  imports  a  knowledge  that  the  facts 
I  constitute  the  act  or  omission  a  crime,  and  does  not 
)wledge  of  the  unlawfulness  of  the  act  or  omission  ; 
e  an  intent  to  defraud  constitutes  a  part  of  a  crime,  it 
wary  to  aver  or  prove  an  intent  to  defraud  any  partic- 

• 

3rm  "  vessel  "  includes  ships,  steamers,  canal-boats,  and 
or  structure  adapted  to  navigation,  or  movement  from 
ice  by  water,  either  upon  the  ocean,  lakes,  rivers,  or  or* 
iter  ways ; 

jrm  "  signature  "  includes  any  memorandum,  mark,  or 
n  with  intent  to  authenticate  any  instrument  or  writing, 
cription  of  any  pei*3on  thereto ; 
erm  "  writing  '  includes  both  printing  and  writing  ; 
terms  *' reputed  house  of  prostitution  or  assignation," 
prostitution,"  *'  house  of  ill-fame  or  assignation,"  "  dis* 
ise,"  include  all  premises  which  by  common  fame  oi 
ased  for  purposes  of  prostitution  or  assignation. 

*So  in  original. 
liap.  884  of  1892. 

Iment  was  made  before  the  Code  went  into  effect, 
lap.  81  of  1886. 
iment  added  the  present  sixteenth  subdivision  to  the  section. 
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Subd.  9  was  repealed  by  chap.  677  of  1893,  and  leotion  8  of  said  act  sab^ 
stituted. 

Subdivisions  10,  11  and  12,  of  this  section  were  repealed  by  chap.  677  of 
1892. 

Subdivision  18  was  repealed  by  chap.  677  of  1892,  and  aection  6  of  thai  act 
substituted. 

Subdivision  14  was  repealed  by  chap.  677  of  1892,  and  section  8  of  such  act 
substituted. 

Subd.  15  was  repealed  by  chap.  677  of  1892,  and  section  4  of  that  act  sub- 
stituted. 

The  case  of  People  v.  Martin,  2  N.  Y.  Cr.,  62,  was  reversed  in  8  N.  Y.  Cr., 
122;  86  Hun.  462. 

Subd.  18  of  this  section  is  referred  to  in  People  v.  Long  Island  R.  R.  Co.,  4T 
St.  Rep.,  650;  134  N.  Y..  509;  aff'g,  84  St.  Rep.,  715;  68  Hun,  412. 

Subu.  15  of  this  section  was  re^rred  to  in  the  following  cases:  People  «. 
Christy.  47  St.  Rep.,  926;  8  N.  Y.  Cr.,  480;  People  v,  Stevens,  88  Hun,  65;  ft^ 
N.  Y.  Cr.,  586. 

The  ca.se  of  People  v,  Barondess,  41  St.  Rep.,  659;  8  N.  Y.  Cr..  284;  61  Hun. 
574;  16  N.  Y.  Supp.,  441.  was  reversed  in  45  St.  Rep..  248;  8  N.  Y.  Cr.,  876. 

The  definitions  of  the  terms,  "  willful "  and  "willfully,"  as  originally  con- 
tained in  this  section  were  omitted  by  the  amendment  made  by  chap.  884  or 
1882.     Anders  .n  v.  How.  26  St.  Rep.,  790;  116  N.  Y.,  841. 

Subd  1.— Moebus  v.  Hermann,  13  St.  Rep.,  648;  108  N.  Y.,  858;  People  v. 
Buddensieck,  1  St.  Rep.,  486;  4  N.  Y.  Cr..  265. 

Subd  8.  By  subd.  8  of  this  section,  malice  imports  an  evil  intent,  or  wish  or 
Resign  to  vex,  annoy  or  injure  some  person.  People  v.  Staik,  59  Hun.  57;  8S 
St.  Ken..  154;  12  N.  Y.  Supp.,  691.  See  Anderson  v.  How.,  116  N.  Y..  841;. 
26  St.  #jp.,  790. 

See  People  v.  Camp.  51  St.  Rep.,  84;  66  Hun,  535.  21  N.  Y.  Supp.,  744. 

Subd  5. — See  section  121,  post. 

To  constitute  an  offense  under  section  511,  ante,  an  intent  may,  under  subd. 
5  of  this  section,  be  av«  rred  in  general  terms  without  alleging  an  intent  to  de- 
fraud anv  particular  person.  People  v.  D'Argeucour,  82  Hun,  179;  afTd,  9S 
N.  Y.,624:  2  N.  Y.  Cr.,  267. 

Property. — The  term  **  personal  property  "  includes  chattels  of  every  de- 
scription. People  V.  Christy,  47  St.  Rep.,  926;  65  Hun,  351;  20  N.  Y.  Supp., 
279. 

The  term  "  property  "  has  been  so  defined  by  subdivisions  9,  14  and  15  of 
this  section  as  to  include  the  business  itself  and  the  loss  resulting  from  its  in- 
terruption. People  V.  Barondess.  45  St.  Rep..  248;  8  N.  Y.  Cr.,  876.  See 
dis<!entinjj  opinion  of  Justice  Daniels,  in  41  St.  Rep.,  669:  8  N.  Y.  Cr.,  257, 
upon  winch  the  general  term  judgment  was  reversed  by  the  court  of  appeals, 
without  written  opinion.  Business  is  property,  as  much  so  as  the  artides. 
themselves  which  are  included  in  its  transactions.  Id.  Since  the  decision  of  this 
case,  these  subdivisions  have  been  repealed  and  sections  2,  8,  and  4  of  chap. 
677  of  1892,  substituted  for  them. 

For  the  definition  of  the  term  *'  personal  property."  since  the  repeal  of  snbcL 
15  of  this  section  in  1892,  see  section  4  of  chap.  677  of  1882. 

Subd  16.— People  v.  Hatter,  22  N.  Y.  Supp.,  691. 

Collyer  v.  Collyer,  21  St.  Rep.,  119,  50  Hun.  424;  8  N.  Y.  Supp.,  8tl. 

§  719.  Application  of  this  Code  to  prior  offenses.— Noth* 

ing  containe<l  in  any  provision  of  this  Code  applies  to  an  oflfenao 
cornmitte<l  or  other  act  done,  at  any  time  before  the  day  when  this 
Code  takes  effect.  Such  an  offense  must  be  punishea  according 
to,  and  such  act  must  be  governed  by,  the  provisions  of  law  ex- 
isting when  it  is  done  or  committed,  in  the  same  manner  as  if  this 
Code  had  not  been  passed  ;  except  tliat,  whenever  the  punish- 
ment or  penalty  for  an  offense  iauiitigated  by  any  provision  of 
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tliis  Code,  such  provision  may  be  applied  to  any  sentence  or  judg-  ' 
lueut  imposed  for  the  offense  after  this  Code  takes  effect     An 
oflEense  specifieil  in  this  Code,  committed  after  the  begmning  of 
the  day  when  this  Code  takes  effect,  must  be  puqished  according 
to  the  provisions  of  this  Code,  and  not  otherwise. 

See  section  2.  ante. 

Gee  section  962  of  Code  of  Criminal  Procedui^e. 

The  case  of  McDonald,  82  Hun,  589,  note;  2  N.  Y.  Cr.,  82,  wns  reversed  in 
People  ex  rel.  McDonald,  32  Hun,  663;  2  N.  Y.  Cr..  141;  but  this  general  term 
decisioD  was  reversed  by  the  court  of  appeals  in  99  N.  Y.,  463;  3  N.  Y.  Cr., 
1148. 

AppHeation. — Thia  section  does  not  limit  the  application  of  the  provisions 
of  section  688,  ante.    People  v.  Raymond,  96  N.  Y.,  38. 

Pauishmettt. — An  offense  must  be  punished  according  to  the  law  existing 
^wlien  it  was  done.    People  v.  Dowling.  1  N.  Y.  Cr.,  580. 

tiee  People  ex  rel.  McDonald  r.  Keeler.  99  N.  Y., 474;  3  N.  Y.  Cr.,  854;  Peo- 

5]e  ex  rel.  Van  Houten  v.  Sadler.  97  N.  Y.,  146;  8  N.  Y.  Cr.,  147;  People  v, 
■efane,  3  St.  Rep.,  11;  103  N.  Y.,  189;  4  N.  Y.  Cr.,  478;  Peoplet).  Hollenbeck. 
1  N.  Y.  ('r.,  437.  note;  65  How..  401;  People  v.  McTameny.  1  N.  Y.  Cr.,  442; 
30  llun.  605;  18  Abb.  N.  C,  56;  66  How.,  70. 

§  790.  Application  of  this  Code  to  prior  olTenses.— The 

provisions  of  this  Code  are  not  to  be  deemed  to  affect  any  civil 

rights  or  remedies  existing  at  the  time  when  this  Code  takes 

effect,   by  virtue  of  the   common  law  or   of   any  provision  of 

statute. 

See  Reynolds  t.  Everett.  60  St.  Rep.,  897;  22  N.  Y.  Supp..  313;  67  Hun, 
904. 

§  791.  Intent  to  defraud.— Whenever,  by  any  of  tlie  i)ro- 
visions  of  this  Code,  an  intent  to  defraud  is  required,  in  order  to 
constitute  an  offense,  it  is  sufficient  if  an  intent  appears  to  defraud 
any  person,  association  or  body  politic  or  corporate,  whatever. 

Bee  8ubd.  5  of  section  718.  ante. 

§  733-  Civil  remedies  preserved.— The  omission  to  spec- 
ify or  affirm  in  this  Code  any  liability  to  any  damages,  j)enalty, 
forfeiture  or  other  remedy,  imposed  by  hiw,  and  allowed  to  be 
recovered  or  enforced  in  any  civil  action  or  proceeding,  for  any 
»ct  or  omission  declared  punishable  herein,  does  not  alleet  any 
right  to  recover  or  enforce  the  same. 

§  733.  Proceedings  to  impeach,  etc.,  preserved.  —  The 

omission  to  specify  or  affirm  in  tliis  Code  any  ground  or  forfeiture 
of  a  public  office  or  other  trust  or  special  autliority  conferred  by 
law,  or  any  jx)wer  conferred  by  law  to  impeach,  remove,  depose 
or  suspend  any  public  officer  or  other  person  holding  any  trust, 
appointment  or  other  special  authority  conferred  by  law,  does  not 
affect  such  forfeiture  or  power,  or  any  proceeding  autlvM'ised  by 
law  to  carry  into  effect  such  impeachment,  removal,  deposition  or 
suspension. 

See  CoHyer  v.  CoUyer,  21  St.  Rep..  119;  50  Hun,  424. 
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§  734.  Military  pnnishmeiits^  etc.^   preseryed.  —  Tbisw 

Code  does  not  affect  any  power  conferred  by  law  upon  any  court- 
martial  or  other  military  authority  or  officer,  to  impose  or  inflict 
punishment  upon  offenders;  nor  any  power  confen-ed  by  law  upon 
any  public  body,  tribunal  or  officers,  to  impose  or  inflict  punish- 
ment for  a  contempt;  nor  any  provisions  of  the  laws  relating  to 
apprentices,  bastards,  disorderly  persons,  Indians  and  vagrants, 
except  so  far  as  any  provisions  therein  are  inconsistent  with  thia 
Code. 

Legislature  — By  virtue  of  the  provisions  of  this  sectiou.  the  provision  of 
the  Revised  Siatutes,  conferring  upon  either  h<mse  of  the  legislature  the  power 
to  punish,  as  for  a  contempt,  a  witness  refusing  to  answer  before  it  or  before 
a  committee  in  legislative  proceedings,  was  not  abrogated  by  the  provisions  «»f 
sections  69  and  719,  ante,  Peoole  ex  rel.  McDonald  v.  Keeler,  99  M.  Y.,  475; 
8N.  Y.  Cr.,348. 

Disorderly  persons. — By  this  section,  it  is  declared  that  this  Code  shall 
not  affect  any  of  the  provisions  of  law  relating  to  disorderly  persons  not  incon- 
sistent therewith.     Matter  of  Riley,  31  Hun,  613;  18  W.  Dig..  516. 

The  provisions  of  law  in  relation  to  disorderly  persons,  except  where  incon- 
sistent with  this  Code,  are  not  affected  by  it.  Matter  of  McMalion.  1  N.  Y. 
Cr..  60;  64  How.,  285. 

§  735.  Certain  statutes  continning  in  force. — Nothing  ia 
this  Code  affects  any  of  tlie  provisions  of  the  following  statutes  ^ 
but  such  statutes  are  recognized  as  continuing  in  force,  notwith- 
standing the  provisions  of  this  Code  ;  except  so  far  as  they  Ijave 
been  repealed  or  affected  by  subsequent  laws ; 

1.  All  acts  incorporating  municipal  corporations,  and  acts 
amending  acts  of  incorporation  or  charters  of  such  corporation,  or 
providing  for  the  election  or  appointment  of  officers  therein,  or 
defining  the  powers  and  duties  of  such  oflicei^s. 

2.  All  acts  relating  to  emigrants  or  other  passengers  in  vessels 
coming  from  foreign  countiies,  except  as  provided  in  section  six 
hundred  and  tweniy-six  of  this  Code. 

3.  All  acts  for  the  ]Minishmcnt  of  intoxication  or  the  suppres- 
sion of  intemperance  or  regulating  the  sale  or  disposition  of  intox* 
icating  or  spirituous  liquoi*s. 

4.  All  acts  defining  and  providing  for  the  punishment  of  of* 
fenses  and  not  defined  and  made  punishable  by  this  Code. 

Am'd  by  cliap.  384  of  1882. 

Tliis  amindmcnt  was  made  before  the Coiie  went  into  effect. 

The  case  of  IVople  v.  Moran,  27  St.  Rep..  20;  54  Hun,  279;  7  N.  Y.  Cr., 
833,  was  reversed  in  33  St.  Kep..  398;  123  N.  Y.,  254;  8N.  Y.  Cr.,  106. 

Object. — This  section  was  not  intended  to  preserve  unimpaired  all  penal 
provisions  in  charter  acts.  People  v.  Jaehne,  3  St.  Kep.,  11;  103  N.  Y.^  198; 
4  N.  Y.  Cr.,  478.  See  6  id..  239.  It  saves  only  those  penal  provisions  of 
charter  acts,  which  are  not  covere-l  by  the  provisions  of  the  Penal  Ctnie.     Id  ' 

Repeal. — This  and  the  foUowinc^  section  do  not  repeal  the  provisions  of 
section  9  of  3  Revised  Statutes  (7th  Ed.),  1962.  Rockwood  v.  Oakfield,  %. 
8t.  Rep..  335. 

Nothing  in  the  Penal  or  the  Criminal  Code  can  be  effective  to  prevent  n 
subsequent  le^rislature  from  repealing  a  statute  which  these  Codes  sought  la 
perpetuate.     People  v.  Page,  22  St.  Rep.,  278;  7  N.  Y.  Cr.,  7;  4  N. Y.  bupp.,  780. 
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.  ThiB  proTisionB  of  section  9  of  8  R.  S.  (7th  Ed.),  1962,  are  not  inconsistent 
with  sections  336  and  840,  ante,  and  are  not  repeaJed  by  this  and  the  follow- 
iw  section.    Rockwood  f>,  Oakfield,  2  St.  Hep.,  386. 

See  People  v  Rontey,  21  St.  Rep.,  175;  6  N.  Y.  Cr.,  249;  4  N.  Y.  Supp., 
S85;  aff'd,  117  N.  Y.,  624,  without  written  opinion:  Matter  of  McMahon,  1  N. 
Y.  Cr.,  63;  64  How.,  285;  People  v.  Bernardo,  1  N.  Y.  Or.,  24a 

§  736.  General  repeal. — All  acts  and  parts  of  acts  which 
are  inconsistent  with  the  provisions  of  this  act  are  repealed,  so  far 
as  they  impose  any  punishment  for  crime,  except  as  herein  pro- 
vided. 

See  notes  under  preceding  section. 

^.Express. — This  section  contains  the  only  express  repealing  provision  in 

Je  Code.  People  v.  Jaehne,  8  St.  Rep.,  11;  108  N.  Y.,  198;  4  N.  Y.  Cr., 
478. 

^vibstitnte.— The  enactments  of  the  Code  are  intended  as  suhstltutes  for 
J*^  which  previously  existed.  People  t>.  Hollenbeck,  1  N.  Y.  Cr.,  437,  notej 
w  How.,  401. 

v^bat  acts  repealed. — This  section  repeals  all  acts,  and  parts  of  acts,  which 
5®  ^consistent  with  the  provisions  of  this  Code.  Matter  of  McMahon,  1  N. 
*^-  ^^. ,  64;  64  How.,  285. 

.^^is  only  such  acts  and  parts  of  acts  as  were  inconsistent  with  the  provisions 
Of  tUis  Code  that  this  section  declares  shall  be  repealed.  Matter  of  Riley,  81 
^^^«i.  613. 

.*^^  is  the  obvious  meaning  of  this  section  that  punishments  imposed  by  pre- 
Jj^^s  acts  are  to  be  repealed  whenever  they  are  inconsistent  with  tlie  Code. 
*l^^plet>.  Hollenbeck,  1  N.  Y.  Cr.,  487,  note;  65  How.,  401;  People  t?.  Mc- 
*^nieny.  1  N.  Y.  Cr..  442;  8)  Hun,  505;  18  Abb.  N.  C,  56;  66  How.,  70. 
^A.«tofl802.— Section  8,  chap.  374  of  1862,  creating  and  defining  theoflfense 
^  an  aasault  with  intent  to  steal,  has  not  been  repeal^  by  this  C(3e.  People 
•'  Bernardo.  1  N.  Y.  Cr..  247. 

^  Act  of  1872.— Chap.  150  of  1872,  authorizing  the  common  council  of  the 
rj^yof  Kingston  to  suppress  disorderly  houses,  was  repealed  by  the  Penal 
^^^ode.    People  v.  Hatter,  22  N.  Y.  Supp.,  688. 

See  People  v.  Rontey,  21  St.  Rep..  175;  6  N.  Y.  Cr.,  249;  4  N.  Y.  Supp., 
^5;  aff'd,  117  N.  Y.,  624;  without  written  opinion;  People  ex  rel.  McDonald  v, 
feeler,  99  N.  Y.,  474;  8  N.  Y.  Cr.,  854;  Rockwood  ©.  Oakfleld,  2  St.  Rep.,  835. 

§  ray.  When  act  to  take  effect.— This  act  shall  take  eflfect 
on  the  first  day  of  December,  eighteen  hundred  and  eighty-two. 
When  construed  in  connection  with  other  statutes,  it  must  be 
deemed  to  have  been  enacted  on  the  fourth  day  of  January,  eigh- 
teen hundred  and  eighty-one,  so  that  any  statute  enacted  after 
that  day  is  to  have  the  same  effect  as  if  it  had  been  enacted  after 
this  Coda 

AmM  by  chap.  102  of  1882. 

This  amendment  was  made  before  tbe  Code  went  into  operation,  and  post- 
poned the  time  of  its  taking  effect  to  December  1,  1882. 

The  Penal  Code,  by  its  own  direction,  is  to  be  deemed  to  have  been  enacted 
on  the  4th  of  January,  1881,  to  take  effect  on  the  Ist  of  May,  1882.  People  ex 
rel.  Van  Heck  v.  Catliolic  Protectory,  88  Hun,  185.  This  decision  was  made 
before  the  amendment  of  1882. 

Coistruction. — This  Ca(le,  when  construed  in  connection  with  other  stat- 
utes, must  be  deemed  to  have  been  enacted  on  the  4th  day  of  January,  1881. 
People  ex  rel.  Knowlton  r.  Sadler,  2  N.  Y.  Cr.,  440. 

See  People  v,  Beckwith,  12  St.  Rep..  795;  108  N.  Y.,  72;  7N.  Y.  Cr.,  162; 
People  ex  rel.  Laughlin  o.  Finn,  26  Hun,  59. 

21 
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§  798.  ProTlRO  a8  to  amendatory  and  repealing  ttatvtci. 

— No  pmvisioii  of  this  Code,  or  any  part  thereof,  shall  be  deemed 
repealed,  altered  or  amended  by  the  passage  of  any  subseqaent 
statute  inconsistent  therewith,  unless  such  statute  shall  explicitlj 
refer  thereto  and  directly  repeal,  alter  or  amend  the  Code  accoii 

Tliis  section  was  added  by  chap.  81  of  1886. 
ISee  sections  31  to  34,  inclusive,  of  chap.  677  of  1892. 
Chap.  33  of  1888  did  not  directly  repeal*  alter  or  amend  Ibe  Penal  Code. 
People  0.  Hatter,  22  N.  Y.  Supp.,  690. 

§  739.  Producing  unpublished  ondedicated  or  copy- 
righted opera,  etc,  without  consentof  owner. — Any  ueraoa 
who  causes  to  be  publicly  performed  or  represented  for  pront  any 
unpublished  undedicatea  or  copyrighted  dramatic  composition,  or 
musical  composition  known  as  an  opera,  without  the  coDsent  of  ill 
owner  or  proprietor,  or  who,  knowing  that  such  dramatic  or  musi- 
cal composition  is  unpublished  undedioated  or  copyrighted  and 
without  the  consent  of  its  owner,  or  proprietor,  permits,  luds  or 
takes  part  in  such  a  performance  or  representation!  shall  be  guilty 
of  a  misdemeanor. 

Added  by  chap.  476  on890.    In  effeek  Sept  1. 188a 
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APPENDIX  TO 

Silvcrnail^s  Penal  Codc^ 


THE  SECTIONS  ABE  INDICATED  BY  HEAVY  FACE  FIQUEES. 


Annotations  of  Decisions  reported  up  to  June  1,  1905^  relating 

to  the  provisions  of  the  Penal  Code. 


2.  Punishment. — ^An  offense  committed,  or  other  act  done,  at 
any  time  before  the  Code  took  effect,  was  punishable  according 
to,  and  sudi  act  was  governed  by,  the  provisions  of  law  exist- 
ing when  it  was  done  or  committed  in  the  same  manner  as 
though  the  Code  had  not  been  passed.  People  v.  Madill  (Sup. 
Ct,  3  D.,  1895),  71  S.  R  692. 

3.  Consent. — That  no  injury  is  done  to  the  willing  is  a 
maxim  of  the  criminal,  as  well  as  of  the  civil,  law,  if  the  one 
who  consents  is  capable  of  consenting,  and  consents  uninflu- 
enced by  fear,  force  or  fraud.  People  v.  Gardner,  57  St.  Rep. 
18 ;  73  Hun,  66 ;  25  N.  Y.  Supp.  1072.  This  rule  is  applic- 
able, however,  only  to  the  alienable  rights  of  the  person  con- 
senting. Id.  The  consent  of  a  person  that  another  might  take 
his  life  would  be  no  justification  of  a  homicide.     Id. 

Whether  certain  acts  are,  or  are  not,  criminal,  depends  entire- 
ly on  the  fact  whether  the  person,  on  or  against  whom  they  are 
perpetrated,  consents  to,  and  participates  in  those  acts.  Id. 
Such  acts  do  not  constitute  a  crime  in  case  the  assent  of  the  per- 
son, against  whom  they  are  committed  is  freely  given.     Id. 

ITie  Tvord  "crime"  is  not  used  in  the  Criminal  Code  in  a 
Bense  broad  enough  to  include  petty  offenses  subject  to  summary 
convictions  by  a  magistrate.  Steinert  v.  Sobev,  14  A.  D.  505 ; 
78  S.  B.  146 ;  44  S.  146. 

Crime    and  punishment,  several. — At  common  law,   every 
crinie,  so  far  as  respects  the  guilt  and  punishment  of  the  parties 
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engaged  in  its  perpetration,  is  several.  People  v.  Girard,  56 
St.  Rep.  47;  78  llun,  457;  26  X.  Y.  Supp.  272;  Palmer  v. 
Conley,  4  Denio,  378.  If  two  or  more  persons  concur  in  the 
commission  of  an  oflFense,  each  offender  is  liable  to  a  several 
punishment.     Id. 

Intoxication. — The  charge  of  intoxication  in  a  public  place 
is  a  misdemeanor,  and  a  police  justice  sitting  as  a  police  court 
has  jurisdiction.  People  ex  rel.  Shortell  v.  Markell,  12  N.  Y. 
Cr.  312;  79  S.  R.  (45  S.)  904. 

Motive. — Crime  is  never  committed  without  a  motive.  Peo- 
ple V.  Dailey,  57  St.  Rep.  10;  73  Hun,  16;  25  St.  Rep.  1050. 
On  the  trial  of  a  person  charged  wuth  crime,  it  is  always  compe- 
tent to  give  evidence  showing  the  motive  which  induced  the 
criminal  act.  Id.  Where  the  crime  is  clearly  proved,  and  the 
criminal  positively  identified,  it  is  not  important  to  prove  mo- 
tives. Id.  But,  where  the  case  depends  upon  circumstantial 
evidence,  and  the  circumstances  point  to  any  particular  person 
as  the  criminal,  the  case  is  much  fortified  by  proof  that  he  had 
a  motive  to  commit  the  crime.  Id.  Where  the  motive  ap- 
pears, the  probabilities  created  by  the  other  evidence  are  much 
strengthened.    Id. 

Subsequent  enactment. — Even  though  there  may  be  already 
a  section  or  sections  of  the  Penal  Code  which  cover  a  subject, 
that  does  not  render  the  further  enactment  of  the  legislature 
upon  the  same  subject  void.       People  v.  Cannon ;  People  v- 
Quinn;  People  v.  Bartholf,  54  St.  Rep.  431;  139  N.  Y.  32  j 
aff  g  43  St.  Rep.  427,  and  rev'g  44  id.  820  and  49  id.  368. 

4»  5»  6.  A  Xew  York  city  magistrate  has  no  jurisdiction  to 
trv  a  partv  accused  of  felonv  or  misdemeanor  as  defined  in  these' 

tit  t 

sections.  People  ex  rel.  Smith  v.  Van  De  Carr,  17  N.  Y.  Crim. 
Rep.  455 :  :^C^  App.  Div.  0.  See  People  ex  rel.  Shortell  v.  Mar- 
kell, 1^0  :\risc.  149 ;  79  S.  R.  904;  45  S.  904. 

5.  Police  Justice  of  Rochester. — Chap.  384  of  1887  and 
chap.  5r)l  of  1890,  conferring  jurisdiction  upon  the  police  jus- 
tice of  Rochester  to  hear,  trv  and  determine  all  offenses  as  are 

« 

n<nv  defined  to  be  misdemeanors  by  this  and  the  following  sec- 
tion, are  unenn>titutional.  People  v.  Fpson,  61  St.  Rep.  158; 
79  Hun,  S7:  29  Supp.  r,15. 

6.  Hours  of  labor. — The  provision  of  sec.  504,  chap.  105  of 
1S91,  is  not  penal  in  its  character,  and  cannot  be  made  the  basis 
for  a  rriniinal   indictment  of  any  person  for  a  misdemeanor. 
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People  ex  rel.  Warren  v.  Beck,  63  St.  Eep.  96 ;  144  N.  Y.  225 ; 
39  >:.  E.  80 ;  rev'g  62  St.  Rep.  396 ;  10  Misc.  77 ;  30  Supp.  473. 
Misdemeanor. — Any  violation  of  the  provisions  of  chap.  602 
of  1802,  as  amended  by  chap.  66  of  1893,  is  made  a  misde- 
meanor. People  V.  O'Connell  (Sup.  Ct.  1  D.,  1896),  93  Hun, 
110. 

Intoxication. — The  offense  of  intoxication  in  a  public  place 
is  a  misdemeanor.  People  v.  Carter  (Sup.  Ct.,  4  D.,  1895), 
68  S.  R,  584 ;  88  Hun,  304. 

See  notes  under  the  preceding  section. 

Plumbers. — AVhenever  a  person  holds  himself  out  to  the  pub- 
lic as  a  plumber,  undertaking  to  do  work  as  such,  he  must,  if 
he  employs  assistants  to  perform  the  work,  comply  with  the  law 
and  procure  his  certificate.     People  ex  rel.  Xechamcus  v.  War- 
dens, etc.,  64  St.  Rep.  51 ;  144  N.  Y.  529 ;  rev'g  63  St.  Rep. 
2S3;  81  Hun,  434;  30  Supp.  1095. 

Public  driveway. — The  violation  of  sec.  3  of  chap.  248  of 
1895,  which  establishes  a  public  driveway  on  that  portion  of 
Washington  avenue,  in  the  city  of  Albany,  lying  between  Quail 
street  on  the  east,  and  the  east  line  of  the  ^fanning  Boulevard, 
intersecting  said  Washington  Avenue,  on  the  west,  is  made  a 
misdemeanor. 

Public  Health  Law.— Sec.  153  of  the  Public  Hoaltli  Law 
makes  the  practice  of  medicine  by  any  person  ^*after  conviction 
f'^  a  folonv,"  a  misdemeanor.  People  v.  Hawker,  152  X.  Y. 
2')l:rev'g,  14  A;  I).  188. 

10.  Less  degree. — Upon  an  indictmont  charging  only  the 
higher  degree  of  the  crime,  a  person  may  bo  c<nivieted  of  any 
less  deq^ree  of  it.  People  ex  rel.  Young  v.  Stout,  63  St.  Rep. 
154;  81  ITun,  336;  30  Supp.  898.  This  is  upon  the  theory 
that  the  less  is  included  in  the  higher  degree  of  tlio  offense.     Td. 

11.  Construction. — Tlie  construction  of  tlii<  Code  should  be 

strict,  to  preserve  the  substantial  interest  of  the  ncen^od  :  but  it 

should  be  liberal,  where  the  interests  of  justice  require  it:  and 

no  vested  rights  of  the  accused  are  affected.     People  v.  Adler, 

55  St.  Rep.  069 ;  140  X.  Y.  331 ;  aff'g  53  St.  Rep.  93r.. 

12.  Suspension  of  sentence. — Auiendi^l  by  chap.  ♦k^."').  T,ji\v< 
1905.  The  power  to  suspend  sentence  after  conviction  wn-  in- 
herent in  all  courts  of  superior  criminal  inri-diction  at  cnummn 
law.  People  ex  rel.  Forsvth  v.  Court  of  Scs-^imi^,  .^T  St.  \lc]). 
404:  141  X.  Y.  2fti^;  rev'g  50  St.  Re]).  i>:lk 
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The  power  to  suspend  sentence  was  always  a  part  of  the  jiu 
cial  power.     Id. 

The  provision  of  this  section,  even  prior  to  the  amendmeDt 
1893,  was  not  intended  to,  and  did  not,  abrogate  any  power  ov 
the  judgment  which  the  courts  possessed  before.  Id.  It  is  d 
claratory  of  the  law  as  it  always  existed.  Id.  It  was  always  tl 
duty  of  the  court  to  impose  the  punishment  upon  convictio 
Id.  This  duty  was  never  supposed  to  be  inconsistent  with  t! 
power  to  suspend  the  judgment  till  the  next  term  of  the  con 
or  indefinitely.     Id. 

The  amendment  of  1893  does  not  encroach  upon  the  power 
the  governor  to  grant  reprieves  and  pardons.    Id. 

Since  the  amendment  of  1893,  the  court  may  suspend  se 
tence  as  before  but  it  can  do  nothing  to  preclude  itself  or 
successors,  from  passing  the  proper  sentence  whenever  such 
course  appears  to  be  advisable.    Id. 

This  section  confers  on  the  court  of  special  sessions  the  poTs 
to  suspend  the  sentence  of  a  defendant  convicted  on  the  plea 
guilty,  and  to  impose  a  sentence  and  commit  defendant  there 
at  a  later  date.  People  ex  rel.  Dunnigan  v.  Webster  (Sup.  C 
S.  T.,  1895),  71  S.  K.  676.  This  power  to  suspend  was  add 
to  the  section  by  the  legislature  of  1893  and  modifies  the  pro 
sion  of  the  Revised  Statutes  in  regard  to  courts  of  special  s 
sions,  now  incorporated  in  sec.  717  of  the  Code  of  Crimii 
Procedure,  which  requires,  upon  a  plea  of  guilty  or  convicti 
the  court  to  render  judgment  thereon  of  fine  or  imprisonni' 
or  both.     Id. 

13.  See  People  ex  rel.  Zeese  v.  Masten,  61  St.  Rep.  531; 
lEun,  580;  29  Supp.  891. 

Highway  labor. — Chap.  266  of  1894  provides  for  the  ( 
ploymcnt  of  state  prison  convicts  upon  the  public  highw 
and  repeals  chap.  312  of  1893. 

15.  See  People  ex  rel.  O'Brien  v.  Wood  worth,  60  St.  It 
768 ;  78  Hun,  586 ;  29  Supp.  211. 

See  People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162 ;  32  Su 

106. 

Other  provision. — This  section  is  not  applicable  to  a  < 
where  there  is  some  other  statutory  provision  in  force  at 
time  of  the  conviction  and  sentence.     People  ex  rel.  Zees< 
Masten,  61  St.  Rep.  581 ;  79  Hun,  580 ;  29  Supp.  891. 
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Punishment. — Prior  to  the  amendment  of  1895  to  sec.  41, 
jMjst,  the  defendant  was  punishable,  under  the  provisions  of  this 
section,  by  fine  or  imprisonment,     People  v.  Madill  (Sup.  Ct., 
^  aD.,  1895),  71  S.  R.  692.     But  after  ;8uch  amendment,  the 
ponishment  for  the  offense  was  imprisonment  only.     Id. 

17.  Insanity. — ^^Vhe^e  one  of  the  defenses  interposed  to  an  in- 
dictment for  murder  was  insanity,  it  is  not  error  to  permit  the 
prosecution,  after  evidence  has  been  given  on  the  part  of  the 
defense  as  to  words  and  actions  of  defendant  on  an  occasion 
specified  which,  it  was  claimed,  indicated  insanity,  to  show  that 
on  that  occasion  defendant  was  intoxicated.  People  v.  Miles, 
62  St.  Rep.  346;  143  K  Y.  383;  38  K  E.  456. 

19.  Age. — The  testimony  of  a  party,  proving  his  own  age,  is 
competent.  Stevenson  v.  Kaiser,  59  St.  Kep.  515;  29  Supp. 
1122.  Capacity  of  child  aged  eleven  years.  See  People  v. 
Squazza,  40  Misc.  Rep.  71 ;  People  v.  Domenico,  45  Misc.  309. 
30.  Evidence. — When  insanity  is  set  up  as  a  defense  to  an 
^eged  criminal  act,  and  the  defendant  offers  evidence  tending 
to  prove  that  he  was  insane  at  the  time  of  the  homicide,  the  legal 
presumption  of  sanity  is  rebutted,  and  the  prosecution  must 
prove  sanity  by  a  preponderance  of  evidence.  People  v.  Bar- 
beri,  12*jSVy.  Cr.  423;  81  S.  R.  168;  47  S.  168.  So,  if  de- 
fendant's evidence  creates  a  reasonable  doubt  as  to  his  sanity  at 
the  time  of  the  homicide,  the  people  must  remove  such  doubt  by 
fi  preponderance  of  evidence.     Id. 

A  question,  which  is  not  one  calling  for  the  opinion  of  an  ex- 
pert, but  relates  merely  to  facts  which  are  within  his  knowledge, 
is  not  obnoxious  to  the  objection  that  the  witness  has  not  been 
shown  to  be  an  expert.  People  v.  Koerner,  154  N.  Y.  355 ;  12 
X.  Y.  Cr.  503.  On  a  trial  for  murder,  where  defect  of  reason 
k  interposed  as  a  defense,  witnesses  for  the  prosecution,  who 
examined  the  defendant  immediately  after  the  homicide  and 
qualify  as  medical  experts  and  state  the  grounds  of  their  opin- 
ions, may  testify  that  he  was  simulating  or  shamming  uncons- 
lousness.  Id.  Upon  a  question  of  sanity  or  insanity,  lay 
vitnesses  may  be  examined  as  to  the  acts  and  conduct  of  the 
tarty,  and  may,  upon  giving  such  evidence,  be  permitted  to 
?stify  whether  such  acts  or  conduct  impressed  them  as  rational 
r  irrational.  Id.  There  is  no  authority  or  principle  of  the 
[W  of  evidence  that  will  admit  proof  of  insanity  or  other  dis- 
se  by  mere  reputation  in  the  family.     Id. 
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What  constitutes. — In  order  that  a  psychical  epileptic  att 
shall  constitute  a  defense  in  a  prosecution  for  homicide,  it  n 
deprive  the  defendant,  for  the  time,  of  reason,  and  cause  hin 
act  in  an  automatic  and  unconscious  manner,  without  un( 
standing  the  nature  and  quality  of  the  act,  or  that  it  was  wrc 
Id. 

21.  £arlier  examination. — On  the  issue  of  insanity  in  a  dq 
der  trial,  the  prosecution  may  elicit  from  a  competent  witr 
evidence  as  to  the  mental  condition  of  the  defendant  at  the  ti 
of  the  trial,  as  bearing  upon  his  condition  at  the  time  of 
homicide.    People  v.  Hoch,  150  N.  Y.  291. 

Where,  in  such  case,  the  defendant  has  introduced  into  a 
pothetical  question  to  an  expert  witness  the  events  of  a  fon 
trial  and  conviction  of  the  defendant  for  a  criminal  offense, 
the  array  of  facts  for  the  opinion  as  to  his  insanity,  and  it 
pears  that  the  witness  had  then  examined  the  defendant  for 
people  as  to  his  sanity,  it  is  not  incompetent  for  the  prosecut 
to  elicit  from  the  witness,  on  cross-examination,  the  facts  ab 
that  earlier  examination.     Id. 

Evidence.  —  Where  insanity,  interposed  as  a  defense  t« 
charge  of  murder,  is  asserted  to  have  existed  continuously  fi 
a  period  preceding  the  homicide  up  to  the  time  of  the  trial,  ( 
larations  made  by  the  defendant  to  an  insanity  expert  on  an 
amination  made  subsequent  to  the  homicide  to  test  the  defc 
ant's  mental  condition  at  the  time  of  such  examination,  are  o 
petent  as  bearing  upon  his  condition  at  that  time,  and  maj 
stated  by  the  expert,  on  testifying  on  behalf  of  the  defend 
as  to  his  mental  condition,  where  such  declarations  enter  i 
the  basis  of  the  expert's  opinion  of  the  defendant's  mental  < 
dition  at  the  time  of  such  examination.  People  v.  Nino, 
N,  Y.  317.  An  instruction  on  the  trial  for  murder,  where 
defense  is  insanity,  that  jurors  ought  to  be  told  in  all  cases 
every  man  is  presumed  to  be  sane  and  to  possess  a  suflScient 
gree  of  reason  to  be  responsible  for  his  crime,  until  the  conti 
be  proved  to  their  satisfaction,  and  that,  to  establish  a  def< 
on  the  ground  of  insanity,  it  must  be  clearly  proven  that,  at 
time  of  the  committing  of  the  act,  the  party  accused  was  la 
ing  under  such  a  defect  of  reason  of  the  mind  as  not  to  know 
nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did  kno\ 
that  he  did  not  know  that  he  was  doing  what  was  wrong,  coi 
tutes  reversible  error.     If  the  defendant  on  a  trial  for  mur 
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offers  evidence  tending  to  prove  that  he  was  innocent  at  the 
time  of  the  homicide,  the  legal  presumption  of  sanity  is  rebut- 
ted and  the  prosecution  must  prove  sanity  by  a  preponderance 
of  evidence.  Id.  If  the  defendant's  evidence  creates  in  the 
minds  of  the  jury  a  reasonable  doubt  as  to  his  sanity  at  the  time 
of  the  killing,  the  prosecution  must  remove  that  doubt  by  a  pre- 
ponderance of  evidence.  Id.  A  charge,  which  is  calculated  to 
mislead  the  jury  on  these  points,  to  the  prejudice  of  the  defend- 
ant, is  erroneous.     Id. 

Persons  not  experts,  after  testifying  to  facts  and  incidents  in 
relation  to  a  person,  tending  to  show  soundness  or  unsoundness 
of  mind,  may  testify  to  the  impression  produced  upon  them 
thereby,  and  as  to  whether  the  acts  and  declarations  testified  to 
impress  them  as  rational  or  irrational.  People  v.  Strait,  148 
X.  Y.  566.  An  expert  witness  cannot  give  an  opinion  as  to  the 
mental  condition  of  a  person,  based  upon  statements  made  to 
him  by  such  person  not  in  evidence.  Id.  The  statements  of 
a  party  as  to  his  past  conduct,  made  several  months  after  the 
commission  of  an  alleged  criminal  act,  cannot  be  the  basis  of  an 
expert  opinion  as  to  his  mental  condition  at  the  time  of  commit- 
ting the  act  Id.  Evidence  of  a  man's  illicit  relations  with  a 
woman,  while  he  was  separated  from  his  wife,  from  whom  he 
was  afterwards  divorced,  is  not  admissible  against  him  on  a  trial 
for  murdering  a  woman  to  whom  he  had  been  subsequently  mar- 
ried and  who  had  separated  from  him,  as  bearing  upon  his  re- 
gard for  the  marriage  relation  and  the  effect  of  the  separation 
from  his  second  wife  upon  his  mind,  where  the  defense  is  insan- 
ity, claimed  to  hav^Jbeen  caused  by  the  separation  from  his  sec- 
ond wife.    Id. 

Insanity. — The  heat  of  passion  and  feeling,  produced  by  mo- 
tives of  anger,  hatred  or  revenge,  is  not  insanitv.     People  v. 
%,  53  St  Rep.  268 ;  138  K  Y.  667.     The  law  holds  the  doer 
of  the  act,  under  sudi  conditions,  responsible  for  the  crime.    Id. 
A  person  is  not  excused  from  criminal  liability  on  account  of 
insanity,  where  there  is  no  connection  between  the  alleged  delu- 
sions and  the  homicide.     People  v.  Ferraro,  161  ^N".  Y.  365. 

Intoxication. — ^When  the  prosecution,  after  defendant  rests 
his  defense,  based  upon  insanity,  introduces  evidence  tending  to 
show  that  he  was  intoxicated  and  that  the  acts  and  conditions, 
relied  upon  by  him  as  proof  of  insanity,  should  be  attributed 
to  intoxication,  he  may  contradict  the  fact  and  theory  of  intoxi- 
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cation,  and  such  evidence  cannot  be  excluded  on  the  ground  that 
it  is  reopening  of  the  case.  People  v.  Strait,  154  N.  Y.  165; 
12  N.  Y.  Cr.  479. 

What  constitutes  insanity. — On  the  trial  of  an  indictment 
for  homicide,  where  the  defense  of  insanity  was  interposed,  the 
first  question  the  jury  have  to  determine  is  whether  the  defend- 
ant, at  the  time  of  killing  his  wife,  was  laboring  under  such  a 
defect  of  reason  as  either  not  to  know  the  nature  or  quality  of 
the  act  he  was  doing,  or  not  know  the  act  was  wrong.  People 
V.  Conroy,  153  N.  Y.  174,  183 ;  12  N.  Y.  Cr.  299. 

It  is  not  every  weak  or  disordered  mind  that  is  excused  from 
the  consequences  of  crime.  It  is  only  those  who,  at  the  time  of 
committing  the  criminal  act,  were  laboring  under  such  a  defect 
of  reason  as  either  not  to  know  the  nature  and  quality  of  the 
act  they  were  doing  or  not  to  know  that  the  act  was  wrong.  Peo- 
ple V.  Burgess,  153  K  Y.  561 ;  12  IST.  Y.  Cr.  450. 

22.  Drunkenness. — At  common  law,   drunkenness  was  not 
only  not  an  excuse  for  crime,  but  evidence  of  intoxication,  while 
admissible,  and  to  be  considered  in  some  cases,  was  yet  gener- 
ally of  no  avail.    People  v.  Leonardi,  62  St.  Kep.  354 ;  143  N. 
Y.  360 ;  38  N.  E.  Rep.  372.    If  a  man  made  himself  voluntarily 
drunk,  it  was  no  excuse  for  any  crime  he  might  commit  while 
he  was  so,  and  he  had  to  take  the  responsibility  of  his  own  vol- 
untary act.     Id.  If  the  assault  was  unprovoked,  the  fact  of  in- 
toxication would  not  be  allowed  to  affect  the  legal  character  of 
the  crime.    Id.  The  fact  of  intoxication  was  not  to  be  permitted 
to  be  even  considered  by  the  jury  upon  the  question  of  premedi- 
tation.    Id.;  People  v.  Rogers,  18  N.  Y.  9;  Kenny  v.  People, 
31  id.  330 ;  Flannigan  v.  People,  86  id.  554.    The  strict  rule  of 
the  common  law  has  been  slightly  relaxed  by  this  section  of  the 
Penal  Code.     Id.     The  intoxication  need  not  be  to  such  an  ex- 
tent as  necessarily  and  actually  to  preclude  the  defendant  from 
forming  an  intent  or  from  being  actuated  by  a  motive,  before 
the  jury  would  have  the  right  to  regard  it  as  having  any  legal 
effect  upon  the  character  of  defendant's  act.    Id.    Any  intoxica- 
tion may  be  considered  by  the  jury,  and  the  decision  as  to  its 
effect  rests  with  them.    Id.    Voluntary  drunkenness  is  never  an 
excuse  for  crime.     Id.     If  the  accused  is  sober  enough  to,  and 
does,  form  an  intent  and  deliberate  upon  and  premeditate  the 
crime,  he  is  responsible  as  though  he  had  been  perfectly  sober 
and  is  guilty  even  though  intoxicated.    Id.    The  jury  should  be 
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instructed  that,  if  the  intoxication  has  extended  so  far  in  its 
effects  that  the  necessary  intent,  deliberation  and  premeditation 
were  absent,  the  fact  of  such  intoxication  must  be  considered 
and  a  verdict  rendered  in  accordance  therewith.    Id. 

A  charge  to  the  jury,  on  a  murder  trial  involviiig  the  question 
of  the  defendant's  intoxication  at  the  time  of  committing  the 
act  is  erroneous,  if  it  fails  to  state  the  rule  on  the  subject  with 
sufficient  clearness  to  enable  the  jury  to  understand  that  partial 
intoxication  may  be  considered  upon  the  question  of  motive  or 
intent  in  determining  the  grade  or  degree  of  the  crime  commit- 
ted. People  V.  Corey,  148  JST.  Y.  476. 

This  section  provides  that,  while  no  act  committed  by  a  per- 
son while  in  a  state  of  voluntary  intoxication  shall  be  deemed 
less  criminal  by  reason  of  being  in  that  condition,  yet,  where  the 
purpose,  motive  or  intent  is  a  necessary  element  in  constituting 
the  crime,  the  jury  may  take  into  consideration  the  fact  that 
the  accused  was  intoxicated  at  the  time  in  determining  the  in- 
tent with  which  the  act  was  committed.  People  v.  Gaynor,  33 
A.  D.  98 ;  87  S.  R  86 ;  53  S.  86. 

Where  the  blow  was  inflicted  by  the  defendant  while  he  was 
under  the  influence  of  liquor,  a  charge  that  he  is  presumed  to 
have  intended  the  probable  consequences  of  the  blow,  resulting 
in  death,  is  erroneous.    People  v.  Martin,  33  A.  D.  282 ;  87  S. 
R.  745;  53  S.  745.    In  such  a  case,  the  jury  is  at  liberty  to  pre- 
sume that  the  prisoner  intended  to  accomplish  the  probable  con- 
sequences of  his  act,  but  the  law  does  not  raise  such  a  presump- 
tion.  Id.    Whether  the  defendant,  in  effecting  the  death  of  de- 
ceased is  guilty  of  murder  in  the  second  degree  or  of  manslaugh- 
ter in  the  first  degree,  depended  on  his  intent.    Id.    If  he  struck 
the  deceased  with  a  club  with  an  intent  to  cause  his  death,  his 
offense  was  murder;  if  his  act  was  with  an  intent  merely  to  in- 
jure him,   and  not  to  cause  his  death,  his  crime  was  man- 
slaughter.    Id.     iTnder  this  statute  the  intent  of  the  defendant, 
in  striking  him  with  a  club,  w^as  a  question  to  be  determined  by 
the  jury.    Id.    And  this  was  the  case  whether  the  defendant  was 
sober  or  intoxicated  at  the  time.    Id. 

39.  A  person  who,  by  counsel  or  assistance,  procures  the  com- 
mission of  a  crime  is  equally  responsible  as  the  actor ;  and  when 
it  is  shown  that  he  advised  or  procured  its  commission,  the  fact 
that  he  may  for  some  reason,  have  been  incapable  of  committing 
it  himself,  is  not  controlling,  or  even  material.    People  v.  Peck- 
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ens,  153  N.  Y.  576;  12  X.  Y.  Cr.  433.    The  effect  of  this  pi 
vision  is  to  permit  the  pleader  to  allege  an  act  as  the  act  of  t 
defendant  when  he  procures  it  to  be  performed  by  another ;  l^ 
it  nowhere  forbids  setting  out  the  facts  showing  that  the  acts 
another  are,  in  law,  the  acts  for  which  a  defendant  is  respon^^s 
ble.    Id. 

The  allegations  of  such  facts  are  equivalent  to  a  charge  tfcai^* 
the  act  was  that  of  the  defendant.    Id. 

Principals. — Persons  who  would  formerly  have  been 
series  before  the  fact  now  become  principals.  People  v. 
Laughlin  (Sup.  Ct.  1  D.  1896),  2  App.  Div.  419.  A  per^-c 
charged  in  an  indictment  with  the  commission  of  a  felony  mm^  ^ 
be  convicted  upon  proof  that,  though  absent  when  the  crime 
committed,  he  advised  and  procured  its  commission.  Id.  It^ 
not  necessary  to  set  out  in  the  indictment  the  facts  which  tend- 
show  that  the  crime  was  committed  through  the  agency  of 
other.    Id. 

A  coimt  in  an  indictment,  which  not  only  charges  the  utterL 
of  a  forged  paper,  but  also  the  procuring  of  the  forgery  to  l^ 
conmiitted,  charges  in  effect  the  accused  as  a  principal  in  tb-^ 
crime  of  committing  a  forgery  under  this  section.  People  ^' 
Sebring  (Sup.  Ct.  O.  &  T.  1895),  69  S.  K.  612 ;  14  Misc.  31. 

Under  this  section,  a  defendant  can  be  convicted  of  the  offens^" 
of  arson  as  a  principal  though  he  did  not  strictly  cause  the  fire^ 
and  the  person  who  did  was  not  identified.  People  v.  Kelljr 
(Sup.  Ct.  3  D.  1896),  11  A.  D.  495 ;  76  S.  R.  756;  42  S.  756. 
Where  the  fire  was  started  by  an  unknown  incendiary,  and  the 
evidence  is  sufficient  to  establish  the  defendant's  connection  with 
the  act,  or  to  show  that  he  aided  or  abetted  in  the  commission  of 
the  offense,  or  directly  or  indirectly  counseled,  induced  or  pro- 
cured the  criminal  act  by  the  unknown  party,  he  can  be  held  as 
a  principal.    Id. 

A  person  may  not  be  indicted  and  convicted  as  the  principal 
for  a  crime  he  did  not  personally  commit,  by  proving  circum- 
stances from  which  a  jury  might  infer  that  he  had  been  asso- 
ciated with  another  in  other  transactions  in  the  commission 
of  other  and  different  crimes,  and  then  permitting  the  jury  to 
infer  from  such  other  inferences  that  he  was  guilty  of  the  crime 
for  which  he  was  tried.  People  v.  McLaughlin,  150  N.  Y.  365. 
The  commission  of  one  crime  is  not  admissible  in  evidence  to  es- 
tablish the  guilt  of  a  party  of  another  crime.     Id.    But,  if  the 
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evidence  is  material  and  relevant  to  the  issue,  it  is  not  inadmis- 
sible simply  because  it  tends  to  prove  the  defendant  guilty  of 
another  crime.  Id. ;  Coleman  v.  People,  55  K".  Y.  81 ;  People 
V.  Corbin,  56  id.  363 ;  People  v.  Shulman,  80  id.  376  ;  People  v. 
Sharp,  107  id.  427;  People  v.  Greenwall,  108  id.  296;  People 
V.  Shea,  147  id.  79 ;  People  v.  McKane,  143  id.  455 ;  People  v. 
Murphy,  135  id.  450 ;  Hope  v.  People,  83  id.  418.  There  is  no 
principle  of  criminal  law,  which  recognizes  the  relation  of  prin- 
cipal and  agent  in  the  sense  in  which  the  term  is  used  in  refer- 
ence to  business  or  commercial  transactions.     Id. 

Any  participation  in  a  general  felonious  plan,  provided  such 
participation  be  concerted  and  there  be  constructive  presence,  is 
enough  to  make  one  a  principal.  People  v.  Winant,  24  Misc. 
361;87S.  K.  695;  53  S.  695. 

In  the  criminal  law,  a  person  concerned  in  the  commission  of 
a  crime,  whether  he  directly  commits  the  act  constituting  the  of- 
fense or  aids  or  abets  in  its  commission,  and  whether  present  or 
absent,  or,  directly  or  indirectly,  counsels,  commands,  induces 
or  procures  another  to  commit  the  crime,  is  a  principal.  People 
V.  Fitzgerald,  156  N.  Y.  253;  13  N.  Y.  Cr.  36. 

At  common  law,  in  misdemeanors,  there  are  no  accessories — 
all  concerned,  whether  instigators  or  perpetrators  being  princi- 
pals and  subject  to  indictment  as  such.  People  v.  Pelton,  36 
A.  D.  450. 

Procurement. — Under  sec.  41c,  post,  no  person,  but  the  mem- 
bers and  clerks  of  the  registry  boards,  can  be  guilty  of  the  acts 
specified  in  said  section,  involving  neglect  of  official  duty  and 
other  misconduct  as  public  oflBcers,  since  he  has  no  duty  to  per- 
form with  regard  to  the  registrv  lists.     People  v.  McKane,  62 
St  Rep.  832 ;  143  N.  Y.  455 ;  38  X.  E.  Kep.  950 ;  affg  62  St. 
Kep.  6.    He  may  induce  and  procure  tlie  inspectors  to  commit 
such  an  offense  by  command,  counsel  or  advice.     Id.    And  the 
fact  that  he  may,  for  some  reason,  be  incapable  of  committing 
the  same  offense  himself,  is  not  material,  so  long  as  it  can  be 
traced  to  him  as  the  moving  cause  by  instigating  others  to  do 
what  he  could  not  do  himself.     Td.     A  person  who  induces  or 
procures  the  members  of  a  board  of  registry  willfully  to  violate 
sec  33  of  the  Election  Law,  in  relation  to  the  registration  of 
voters,  may  be  indicted  as  a  principal  jointly  with  the  members 
of  the  board.     Id.     Device  to  palm  off  wortlilesi^  stock  on  pur- 
diasers.    P^ple  v.  Putnam,  90  App.  I)iv.  125;  18  X.  .Y  Crini. 
Rep.  103. 
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Attempt  to  unlawfully  remove  public  records.  People  v. 
Mills,  17  K  Y.  Crim.  Rep.  466;  41  Misc.  195. 

30.  Accessory. — In  order  to  the  conviction  of  an  accessory  to 
an  alleged  felony,  the  prosecution  has  to  prove  three  things :  (1) 
That  the  principal  was  guilty  of  alleged  principal  felony;  (2) 
that  the  defendant  had  "  knowledge  or  reasonable  ground  to  be- 
lieve "  that  the  principal  was  guilty  of  such  felony  and  liable  to 
arrest;  (3)  that  having  such  knowledge  or  reasonable  ground  of 
belief,  he  harbored,  concealed  or  aided  the  prisoner,  with  intent 
that  he  might  "  avoid  or  escape  from  arrest."  People  v.  Pedro 
(Kings  S.  T.  1897),  19  Misc.  300 ;  77  S.  E.  44 ;  43  S.  44.  One 
cannot  be  found  guilty  as  an  accessory  to  a  felony,  except  upon 
proof  that  he  gave  personal  assistance  to  the  felon  with  intent 
to  enable  him  to  get  away  physically,  such  as  to  conceal  him,  to 
rescue  him,  to  furnish  him  with  a  horse  and  the  like.     Id. 

31.  Principals. — All  the  parties  to  a  misdemeanor  are  princi- 
pals.   People  v.  Mullins  (Sup.  Ct.  1  D.  1896),  5  A.  D.  172 ;  39 

S.  361. 

34.  Attempt  to  conunit  extortion. — Where  a  threat  is  made 

with  intent  to  commit  the  crime  of  extortion,  and  tends,  but  fails 
to  effect  its  commission,  it  is  plainly,  within  this  section,  an  at- 
tempt to  commit  the  crime.  People  v.  Gardner,  63  St.  Rep. 
21 ;  144  N.  Y.  119 ;  38  X.  E.  Rep.  1003,  modifying  and  affirm- 
ing 57  St.  Rep.  18  ;  73  Hun,  66 ;  25  Supp.  1072.  This  crime  de- 
pends upon  the  mind  and  intent  of  the  wrongdoer,  and  not  on 
the  effect  or  result  upon  the  person  sought  to  be  coerced.  Id. 
The  accused  cannot  protect  himself  from  responsiblity  by  show- 
ing that,  by  reason  of  some  fact,  unknown  to  him  at  the  time  of 
his  criminal  attempt,  it  could  not  be  fully  carried  into  effect  in 
the  particular  instance.  Id.  On  the  trial  of  an  indictment  for 
an  attempt  to  commit  the  crime  of  extortion,  the  defendant  may, 
in  order  to  show  the  reason  for  his  intimacy  and  rides  with,  and 
visits  to  and  with,  the  prosecutrix,  w^hich  were  established  by 
the  prosecution,  prove  that  he  acted,  in  so  doing,  under  the  gen- 
eral instructions  of  the  Societv  for  the  Prevention  of  Crime, 
whose  agent  he  was,  and  that  he  reported  his  acts  to  its  officers 
and  followed  their  directions.     Id. 

At  common  law,  if  a  person,  intending  to  steal  an  article, 
takes  it  with  the  owner's  consent,  it  is  not  larceny.  People  v. 
Gardner,  57  St.  Rep.  18;  73  Hun,  66;  25  N.  Y.  Supp.  1072; 
Thome  v.  Turck,  94  X.  Y.  90-95. 
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In  People  v.  Moran,  33  St.  Rep.  397;  123  N.  Y.  254,  the  de- 
fendant committed  a  trespass  on  a  person  with  intent  to  steal, 
and,  if  he  had  accomplished  the  act  which  he  attempted  and  in- 
tended, the  crime  of  larceny  would  have  been  committed. 

A  boy  so  young,  that  he  is  deemed  incapable  of  perpetrating  a 
rape  cannot  be  convicted  of  an  attempt  to  commit  that  ofFense, 
nor  of  assault  with  intent  to  ravish,  but  he  may  be  convicted  of 
assault  and  battery.  People  v.  Gardner,  ante ;  People  v.  Ean- 
dolph,  2  Park.  213. 

If  an  assault,  with  intent  to  ravish,  should  be  made  on  a  man 
dressed  as  a  woman,  under  the  belief  that  the  person  assaulted 
is  a  woman,  he  cannot  be  convicted  of  an  attempt  to  ravish,  be- 
cause, in  such  a  case,  the  commission  of  the  crime  of  rape  would 
be  a  legal  impossibility.    People  v.  Gardner,  ante. 

Attempt  to  commit. — To  constitute  an  attempt  to  commit  a 
crime  there  must  appear  to  have  been  more  than  the  mere  design 
or  intention  to  commit  it.  People  v.  Kane,  161  N.  Y.  380; 
People  V.  Lawton,.  56  Barb.  126. 

An  attempt  to  commit  a  crime  is  clearly  a  separate  and  dis- 
tinct offense  and  does  not  necessarily  require  or  depend  upon  the 
concurrence  of  a  third  party.    The  People  v.  Spolasco,  33  Misc. 
22;  15  X.  Y.  Grim.  Kep.  184.    See  People  v.  Mills,  17  K  Y. 
Crim.  Rep.  466 ;  41  Misc.  195. 

35.  See  People  v.  Smith,  60  St.  Rep.  246 ;  78  Hun,  179 ;  28 
Supp.  912- 

Less  degree. — The  defendant  may  be  convicted  of  any  less 
degree  of  the  crime  upon  an  indictment  charging  only  the  higher 
degree  thereof.  People  ex  rel.  Young  v.  Stout,  65  St.  Rep.  154 ; 
81  Hun,  336;  30  Supp.  898.  \Miere,  upon  the  trial  of  an  in- 
dictment for  assault  in  the  second  degree,  the  evidence  may  be 
suflBcient  to  justify  the  jury  in  finding  the  intent  necessary  to 
constitute  such  crime,  the  defendant  may  properly  be  convicted 
of  the  crime  of  assault  in  the  third  degree,  if  the  jury  have  a 
reasonable  doubt  as  to  his  intent  but  no  doubt  whatever  as  to  the 
assault.  People  v.  Brockett,  65  St.  Rep.  667 ;  85  Hun,  138 ;  32 
Supp.  423. 

41.  Amended  by  chap.  625,  Laws  1005.     See  People  v.  Lewis 

(Sup.  Ct  O.  &  T.'  1895),  70  S.  R.  482 :  14  :\Iise.  264. 

Sub.  10  amended  chap.  371,  Laws  1901. 

Lrimitation. — Chap.  721  of  1895,  which  amends  this  section 

of  the  Code  by  adding  the  words,  "  punishable  by  iraprisonrnfl^nt 

for  not  more  than  one  year,"  repealed  this  section  of  the  Code, 

in  so  far  as  it  permitted  a  fine.    People  v.  Madill  (Sup.  Ct.  3 
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D.  1895),  71  S.  R.  692.  But  it  cannot  be  deemed  to  ha^ 
intended  that  the  amendments  to  this  section  should  appl; 
fenses  committed  before  the  act  took  effect.    Id. 

41a.  Amended  chap.  ;>71,  Laws  1901.  Amended  cha] 
Laws  1905. 

4iaa.  Changed  to  41c,  chap.  025,  Laws  1905. 

41C.  Made  41  aa  and  amended  by  chap.  025,  Laws  190; 
Application. — This  section  applies  only  to  the  m 
and  clerks  of  registry  boards.  People  v.  McKane,  62  S 
832;  143  X.  Y.  155;  38  X.  E.  Rep.  950;  aff'g  62  St.  : 
A  person  other  than  such  officer  or  clerk,  cannot  be  guiltv 
acts  specified  in  this  section,  involving  neglect  of  officii 
and  other  misconduct  as  public  officer,  since  he  has  no  < 
perform  with  regard  to  the  registry  lists.  Id.  But  see  n 
der  sec.  29,  ante. 

Conspiracy. — An  indictment  for  inducing  or  pnx^ur 
members  of  a  board  of  re^stry  to  violate  sec.  33  of  the  I 
Law  need  not  charge  a  conspiracy,  but  the  conspiracy,  if 
is  evidence  in  support  of  the  charge  made.  People  v.  'M 
02  St.  Rep.  820;  143  X.  Y.  455;  38  X.  E.  Rep.  950;  i 
St.  Rep.  6.  When  evidence  given  on  the  subject  of  a  con 
is  sufficient  for  the  jury,  the  declarations  of  the  conspir; 
furtherance  (►f  its  purpose  and  object,  are  competent.  I 
the  circumstances  of  the  arrest  of  the  ])ersons,  who  t 
search  of  the  lists  or  watching  the  election,  are  admissib 
Under  circumstances  of  this  case,  the  power  that  the  de 
wielded  through  public  offices  or  through  the  receipt  ji 
bursement  of  large  sums  of  money  was  held  to  be  a  pr( 
quiry.  Evidence  as  to  the  arrangement  of  the  election  ( 
and  the  number  of  legal  voters  in  the  town,  is  properly  r 
Id.  The  poll-lists  were  properly  admitted  in  evidence.  1 
questions,  relating  to  defendant's  official  acts  which  hs 
bearing  upon  his  power,  influence  and  patronage,  were  i 
ble,  on  cross-examination,  within  a  reasonable  discretic 
The  statement  of  the  person  in  charire  that  the  regist 
could  not  be  seen  without  an  order  from  defendant  was 
tent,  especially  where  the  defendant  subsequently  adm 
such  person  Avas  then  acting  under  his  orders.  Td.  S< 
that  an  order  of  the  court,  in  a  proceeding  to  obtain  a 
the  several  lists,  was  served  upon  the  chairman  of  the  I 
the  first  district,  and  what  was  stated  to  him  at  the  tii 
]»roper.  Td.  So,  proof  (.f  the  absence  of  an  alleged  con 
from  other  important  duties,  to  attend  the  recistrv  board 
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a  somewhat  remote  circumstance,  cannot  be  said  to  be  preju- 
dicial error.  Id.  And,  where  the  defendant  makes  reputation 
a  subject  of  inquiry,  the  people  have  the  right  to  put  before  the 
jury  what  that  reputation  is,  though  it  includes  the  ability  to 
influence  and  control  elections.    Id. 

41b.  Residence. — Amended  chap.  317,  Laws  1901.  Amended 
chap.  625,  Laws  1905.  If  the  person  applying  for  registration 
has,  at  the  time  of  such  application,  a  bona  fide  residence  at  the 
place  from  which  he  desired  to  be  registered,  it  will  not  be  lost 
by  the  subsequent  demolition  of  the  building.  People  ex  rel. 
Perry  V.  Hagan,  88  S.  R  82G;  5-1  S.  826;  13  X.  Y.  Cr.  418. 

4ii  Amended  by  chap.  625,  Laws  1905. 

4ie.  Amended  by  chcp.  714  of  1894. 

4ig«  Amended  by  chaj).  625,  Laws  1905. 

4"'  Amended  by  chap.  625,  Laws  1905. 

41k.  Amended  by  chap.  77  of  1894.  Amended  by  chap.  r)25. 
Law!^  1905. 

See  People  v.  Pillion,  60  St.  Eep.  811;  78  Hun,  74;  29 

Supp.  267.    See  Kline  v.  Ilibbard,  61  St.  Rep.  342 ;  80  Hun, 

50;29Siipp.  807. 

See  People  v.  Cleary  (Ct.  Sess.  1895),  70  S.  R.  209 ;  13  Misc. 
546. 

41I.  Repealed  bv  chap.  371,  Laws  1901.  IJcMniacted,  see 
<?hap.  625,  Laws  1905. 

4iin.  Amended  by  chap.  77  of  1894.  41m  is  designated  as 
^11  and  amended  by  chap.  371,  Laws  1901. 

Amended  by  chap.  282  of  1894. 

This  amendment  extends  the  provisions  of  this  section  to  town 
^<^tiiigs  and  includes  the  offense  of  voting  or  offering  to  vote 
under  another  name.    To  take  effect  Sept.  1,  1904. 

4in  is  changed  to  41m  by  chap.  371,  Laws  1901. 
^410.  Promotion  of  election. — 4I0  is  changed  to  41n  by  chap. 
^^h  T^ws  of  1901.  41o  amendod  by  diap.  62."),  Laws 
1"05.  If  it  can  be  said  that  a  cnntract  is  cntcn^d  into 
^i^h  the  sole  design  of  promoting  tlio  election  of  one  or  more 
persons,  or  if  it  is  a  mere  device  or  cover  l)v  which  such  election 
^8  to  be  accomplished,  such  contract  is  violative  of  sulxlivision 
^  of  this  section.  Smith  v.  Babcock  fSnp.  Ct.  4  I).  1896),  2 
A.  p.  6 ;  73  S.  R.  14 ;  37  S.  965.  But  a  contract  to  perform  the 
^^ties  of  another  as  chairman  of  a  county  committee  is  not 
*?«inst  public  policy.  Id.  If  the  contract  is  entered  into  for 
^^e  ulterior  purpose,  and  with  the  Hesign  to  defeat  or  evade  the 
statute  ii)  its  true  intent  and  meaning,  it  is  void.    Id.    But  until 
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that  is  made  to  appear  the  onus  is  upon  the  party  setting  up  sueli 
defense.    Id. 

4ip.  Amended  by  chap.  714  of  1894.  Changed  to  41o  and 
amended  by  chap.  371,  Laws  1901.  Amended  by  chap.  625, 
Laws  1905. 

4iq.  Amended  by  chap.  714  of  1894.  41q  changed  to  41p 
and  amended  by  chap.  371,  Laws  1901. 

4ir.  Bribery. — 41r  changed  to  41q  by  chap.  371,  Laws  1901- 
This  section  provides  that  the  giving  of  testimony  ofFered  by 
the  bribe  giver  or  bribe  taker  shall  be  a  bar  to  any  criminal  prod' 
ecution  against  the  person  so  testifying.  People  v.  Lewis  (Suj>- 
Ct  O.  &  T.  1895),  70  S.  R.  482 ;  14  Misc  264.  But  this  sectio:*^ 
relates  solely  to  bribery  respecting  the  exercise  of  right  of  frac»^ 
chise  and  does  not  touch  the  matter  of  bribery  at  caucuses  an^ 
conventions.    Id. 

41S.    Changed  to  41t  by  chap.  371,  Laws  1901. 

4it.  Amended  bv  chap.  714  of  1894.  Amended  by  chap^- 
625,  Laws  1905. 

41U.  This  section  was  added  by  chap.  714  of  1894,  and  wen"^ 
into  effect  May  17,  1894.  Changed  to  41t  by  chap.  371,  Law^ 
1901. 

41V.  The  number  of  this  section  was  changed  from  41u  to  41^1^ 
by  chap.  714  of  1894.     Changed  to  41U  by  chap.  371,  Law^ 
1901. 

41W.  The  number  of  this  section  was  changed  from  41v  to 
41w  by  chap.  714  of  1894.  Changed  to  41v  by  chap.  371,  Law* 
1901. 

41X.  The  number  of  this  section  was  changed  from  41w  ta 
41x  by  chap.  714  of  1894.  Changed  to  41w  by  chap.  371,  Laws 
1901. 

41ZZ.  Added  bv  chap.  371,  Laws  1901.  Amended  bv  chap. 
625,  Laws  1905.  " 

43.  As  to  the  rights  and  liabilities  of  de  facto  officers,  see 
People  V.  McDowell,  53  St.  Kep.  446,  448  ;  70  Hun,  1 ;  23  K  T. 
Supp.  950. 

De  facto  officers. — A  person,  who  applies,  in  good  faith,  for 
a  license  to  a  de  facto  board  of  excise  commissioners,  believing 
them  to  be  a  legally  constituted  board,  pays  for  his  license  and 
sells  under  it,  is  protected  by  such  license  against  an  indictment 
charging  bini  with  selling  liquor  without  a  license.    Id. 

48b.  As  to  the  employment  of  state  prison  convicts  upon  the 
public  highway,  see  chap.  366  of  1894.  This  act  repealed  chap. 
312  of  1803.  ' 
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51.  See  People  v.  Welch,  57  St  Rep.  42 ;  74  Hun,  474 ;  26 
y.  T.  Supp.  694. 

Extradidotu — This  section  has  reference  only  to  interstate  ex- 
tradition, and  does  not  apply  to  extradition  from  foreign  coun- 
tries, &s  the  governor  can  have  no  power  under  an  international 
treaty,  to  make  demand  upon  a  foreign  government  for  the  sur- 
render of  such  fugitive.  Ellis  v.  Jacob,  17  A.  D.  471 ;  79  S. 
K.m;45S.  177. 

52.  Appointment  to  office. — An  applicant  when  appointed 
deputy  sheriff,  at  once  becomes  by  that  appointment  a  peace  of- 
ficer of  the  county.  Deyo  v.  Woodsworth,  63  St.  Eep.  732 ;  144 
X.  Y.  448 ;  affirming  53  St^  Rep.  G13.  An  agreement  by  him, 
in  consideration  for  such  appointment,  to  pay  to  the  sheriff  a 

'     portion  of  the  fees  received  by  him  as  such  peace  officer,  is  a  mis- 
demennor  and  void.     Id. 

53.  See  Deyoe  v.  Woodworth,  63  St.  Rep.  732 ;  144  N.  Y. 
^•iB;  affirming  53  St.  Rep.  613,  and  notes  under  the  preceding 
section.  See,  also.  People  v.  Frazier,  16  X.  Y.  Crim.  Rep.  226 ; 
36  App.  Div.  280. 

56.  Public  office. — In  a  prosecution  for  intruding  into  a  pub- 
He  office,  under  this  section,  the  defendant  may  show  that  he 
entered  under  a  bona  fide  claim  of  right,  which  he  might  reason- 
ably believe  entitled  him  to  take  possession.  People  v.  Bates, 
61  St.  Rep.  582;  79  Hun,  584;  20  Supp.  894. 

71.  Juror. — Bribery  of  a  juror  or  offer  to  bribe  a  juror  is  a 
crime  by  itself  under  this  section  of  the  Penal  Code.  People  v. 
Winanr,  24  Misc.  361 ;  87  S.  R.  695 ;  53  S.  695.  The  accept- 
ance of  a  bribe  by  a  juror  is  a  separate  offense,  made  so  by  this 
section  of  tlie  same  Code.    Id. 

Meaning  of  **  v*ilue  of  any  kind."    People  v.  Van  De  San,  87 
ipp.  Div.  386 

72.  The  words  "  values  of  any  kind  ''  are  more  comprehensive 
than  "  property,"  and  where  an  alderman  informed  the  com- 
mission of  street  cleaning  tliat  he  would  vote  for  an  appropria- 
tion for  his  department  if  he  would  reinstate  an  employe  it  tends 
to  show  that  he  is  guiltv  of  violatins:  said  section.  People  v. 
Van  De  Carr.  8  7App.  Div.  386,  18  X.  Y.  Crim.  Rop.  37. 

75.  See  People  v.  Glinin.  64  App.  Div.  167:  15  X.  Y.  Crim. 
Rep.  547. 

76.  Amended  by  chap.  692,  Laws  1905. 

79.  Protection. — This  section  protects  a  witness  against  lia- 
nlity  for  a  charge  of  perjury,  in  case  his  testimony  before  the 
p-and  jury  should  differ  materially  from  that  before  given  by 
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him,  touching  the  same  matter  on  his  examination  bef( 
county  judge.  People  v.  Lewis  (Sup.  Ct.  O.  &  T.  1895) 
R.  482;  14  Misc.  264.  It  provides  immunity  from  ci 
prosecution  for  such  bribery  only  to  the  bribe  giver  and  p: 
no  such  immunity  to  the  bribe  taker.  Id.  Nothing  short 
solute  immunity  from  prosecution  can  take  the  place  of  tt 
ilege  by  which  the  law  aflfords  protection  to  the  witness. 

8o.  Sub.  16  amended  by  chap.  80,  Laws  1906. 

85.  Escape. — This  section,  which  is  but  a  re-enactment 
previous  provisions  of  the  Revised  Statutes,  provides  : 
punishment  of  escaping  prisoners.  People  v.  Sickles,  8^ 
877 ;  50  S.  377.  A  prisoner  who,  confined  in  prison,  or  b 
la^vful  custody,  by  force  or  fraud  escapes  therefrom,  is  gi 
felony,  if  such  custody,  or  confinement  is  upon  a  charge, 
rest,  commitment,  or  conviction  for  a  felony,  and  of  a 
meanor  if  such  custody  or  confinement  is  upon  a  charge, 
commitment,  or  conviction  for  a  misdemeanor.  Id.  See 
V.  Flanigan,  174  N.  Y.  357. 

87.  See  People  v.  Buckley,  91  App.  Div.  586.  See  1 
same  case;  18  N.  Y.  Crim.  Rep.  224. 

90.  Cigarettes. — This  section,  which  prohibits  the  i 
cigarettes  to  children  under  the  age  of  sixteen  years,  can 
construed  so  sweepingly  as  to  hold  that  it  takes  the  entir 
out  of  the  prohibition  against  monopolies.  People  v.  Du 
Y.  Gen.  Sessions,  1897),  19  Misc.  292;  78  S.  R.  336; 
336. 

91.  Breach  of  peace. — Where  warrant  of  commitmc 
breach  of  peace  in  threatening  to  commit  a  crime,  which 
that  "  an  order  having  been  this  day  made  by  me  that  Be 
be  held  to  answer  to  the  court  of  Oneida  county,  next 
grand  jury,  upon  a  charge  of  breach  of  peace,"  etc,  but  d 
recite  or  show  that  the  relator  was  required  to  give  an  un 
ing  in  any  sum  or  amount,  or  the  omission  to  give  seci 
void.  People  ex  rel.  Day  v.  Reese,  24  Misc.  528 ;  87  S.  1 
53  S.  965  ;  13  N.  Y.  Cr.  334.  In  such  case,  habeas  corpu 
proper  remedy  to  secure  the  discharge  of  the  person  com 
Id. 

94.  Theft  of  ]uil)lic  records.  See  Peo])le  v.  Mills,  17? 
274;   18  ]S\  Y.  Trim.  Rep.  260. 

96.  Indictment. — An  indictment  for  perjury,  which  < 
that  the  defendant  \villfully,  knowingly  and  corruptlj 
oath  that  the  affidavit  subscril>ed  bv  him  was  true,  that 
made  in  an  action,  that  it  was  false,  and  that  such  fals 
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jnts  were  material  and  used  in  the  action,  is  sufficient  without 
jcially  alleging  that  the  affidavit  was  delivered  by  the  defend- 
t  to  another  person  with  an  intent  that  it  should  be  uttered  or 
blished  as  true.  People  v.  Williams  (Sup.  Ct.  4  D.  1895), 
S.  R  541 ;  92  Hun,  354 ;  aff'd  149  N.  Y.  1. 
Upon  the  trial  of  an  indictment  for  perjury,  the  people  are 
md  to  establish  beyond  a  reasonable  doubt  the  fact  that  the 
fendant  in  giving  material  testimony,  willfully  and  know- 
;ly  testified  falsely.  People  v.  Gibson,  82  S.  R.  861 ;  38  S. 
1.  That  is  not  a  matter  which  can  be  established  by  the  opin- 
I  of  anybody.  Id.  The  inference  of  falsity  can  only  be  drawn 
m  the  facts  which  are  made  to  appear  to  the  jury.  Id. 
htent. — Perjury  requires  that  the  false  oath  must  have  been 
llfully  and  knowingly  false.  Intent,  therefore,  is  an  element 
proof  which  must  be  established  in  order  to  warrant  a  con- 
tion.  Ward  v.  City  of  Brooklyn,  32  A.  D.  430 ;  87  S.  R.  41 ; 
S.  41. 

iVhat  constitutes. — In  the  absence  of  itny  statute  regulating 
matter,  it  has  been  held  that  the  crime  of  perjury  in  swear- 
;to  an  affidavit,  was  complete  when  the  oath  was  taken  by  the 
ant  in  a  judicial  proceeding  or  a  course  of  justice,  though  the 
davit  was  never  delivered  or  used,  provided  the  matter  sworn 
vas  false  and  known  to  the  affiant  to  be  so,  and  was  material. 
)ple  V.  Williams,  149  N.  Y.  1 ;  aff'g  71  S.  R.  541 ;  92  Hun, 
I  An  indictment  for  perjury  need  not  allege  the  delivery  of 
affidavit  by  the  defendant  to  another  person  with  intent  that 
0  be  uttered  or  published  as  true.  Id.  But  proof  of  such  de- 
Jiy  must  be  made  upon  the  trial  in  order  to  sustain  the  charge 
making.  Id.  It  is  sufficient  that  the  indictment  charges 
t  the  defendant  "made"  the  affidavit.  Id. 
False  testimony  as  to  not  remembering  is  perjury.  People  v. 
ody,  16  N.  Y.  Crim.  Rep.  466;  72  App.  Div.  372;  aflF'd  17 
Y.  Crim.  Rep.  69 ;  172  N.  Y.  165.  Not  limited  to  affidavits 
iuired  by  laws  of  New  York.  People  v.  Martin,  77  App.  Div. 
5;  17  K  Y.  Crim.  Rep.  150;  affVl  17  N.  Y.  Crim.  Rep.  401. 
yj.  Administering  oath. — This  section  provides  that  any  ir- 
lilarities  in  the  mode  of  administering  oatha  is  no  defense  to 
*  prosecution  of  that  crime.  Peoplo  v.  Williams  CSnp.  Ct.  4 
1895),  71  S.  R.  541 ;  92  Hiin,  354 :  aflFM  149  X.  Y.  1. 
Dath. — This  section  prescribes  that  the  term  '^  oath  "  includes 
affirmation  and  every  other  mode  anthorizod  bv  law  of  attest- 
the  truth  of  that  which  is  stated.  People  v.  Nolte,  19  Misc. 
t;  78  S.  R.  443;  44  S.  443.     To  make  a  valid  oath,  for  the 
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falsity  of  which  perjury  will  lie,  there  must  be,  in  some  form, 
the  presence  of  an  officer  authorized  to  administer  it,  an  i 
equivocal  and  present  act  by  which  the  affiant  consciously  tal 
upon  himself  the  obligation  of  an  oath.  Id. ;  O'Reilly  v.  Peop 
86  N.  Y.  161.  An  oath,  administered  by  the  clerk  of  the  cou 
in  open  court  and  under  the  direction  of  the  court,  is  an  o« 
administered  by  the  court.    Id. 

98.  Incompetency. — This  section  provides  that  the  incom] 
tency  of  the  witness  is  no  defense.  People  v.  Williams  (Si 
Ct.  4  D.  1895),  71  S.  E.  541 ;  92  Hun,  354;  affd  149  K  Y. 

99.  Materiality. — This    section    provides    that    the   witne 
knowledge  of  the  materiality  of  his  testimony  or  statement  is 
defense.     People  v.  Williams  (Sup.  Ct  4  D.  1895),  71  S. 
541 ;  92  Hun,  354 ;  aff'd  141  N.  Y.  1. 

100.  False  affidavit. — This  section  should  not  be  constru 
as  being  so  far  a  part  of  section  96,  ante,  which  defines  the  crii 
of  perjury,  as  to  make  it  a  part  of  the  statutory  definition  of  1 
crime,  but  its  purpose  was  to  establish  a  rule  of  evidence  as 
when  a  deposition  is  to  be  deemed  complete.  People  v.  W 
Hams  (Sup.  Ct.  4  D.  1895),  71  S.  R  541 ;  92  Hun,  354;  afl 
149  K  Y.  1. 

But  it  is  a  statutory  ruling  defining  what  shall  be  sufficient 
constitute  the  making  of  an  affidavit  so  as  to  bring  it  within  t 
operation  of  section  96,  ante.     People  v.  Williams,  149  N- 
1 ;  aff'g  71  S.  K.  541 ;  92  Hun,  354.    By  force  of  this  section, ; 
indictment  charging  the  making  of  a  false  affidavit  will  not 
supported,  unless  it  appears  on  the  trial  that  something  mo 
had  been  done  than  the  mere  taking  of  the  oath  by  the  affiai 
Id.     He  must  in  addition  have  delivered  the  affidavit  with  t 
intent  stated.     Id.     Until  that  has  been  done,  he  has  made 
affidavit  within  the  meaning  of  the  statute  of  perjury.    Id.  ^ 

102.  Arrest  of  witness. — The  trial  court  has  power,  and  it 
within  its  discretion,  to  commit  one  of  defendant's  witnesses 
jail,  in  the  presence  of  the  jury,  by  reason  of  the  character  of! 
testimony.  People  v.  Hayes/56  St.  Rep.  484;  140  K  T.  45 
aff'g  54  St.  Hey.  184 ;  26  K  Y.  Supp.  194. 

Where  a  witness  admits,  on  cross-examination,  that  he  h 
made  a  false  certificate  as  a  notary  public,  it  is  the  duty  oft 
court,  at  the  close  of  liis  testimony,  to  direct  his  committal  i 
such  offense.  People  v.  Hayes,  54  St.  Rep.  184;  26  N.  Y.  Suf 
194. 

105.  Subornation  of  perjury. — It  is  not  error  to  permit  1 

people  to  show  that  during  the  period  when  defendant  is  allej 
to  have  been  searching  for  witnesses,  he  and  his  agent  made 
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effort  to  induce  others,  than  those  who  subsequently  took  the 
stand,  to  swear  falsely.  People  v.  Van  Tassel,  156  N.  Y.  561 ; 
13X.Y.  Cr.  289. 

io6.  Ex  post  facto. — The  amendment  of  chap.  662  of  1892 
to  this  section  changed  the  penalty  previously  prescribed  for  this 
offense  by  abolishing  the  minimum  limitation.  People  v.  Hayes, 
54  S.  R.  184;  26  Supp.  194. 

The  amendment  is  not  ex  post  facto  as  to  perjury  committed 
prior  to  its  enactment     Id. 

A  statute  which  permits  the  infliction  of  a  less  degree  of  the 
same  kind  of  punishment  than  was  permissible  when  the  offense 
was  committed,  cannot  be  termed  or  regarded  as  an  ex  post  facto 
law.  People  v.  Hayes,  56  S.  K.  456;  140  K  Y.  484;  aff'g,  54 
S.R.184;26S.  194. 

A  law  which  aggravates  a  crime  or  makes  it  greater  than  it 
was  when  committed,  or  one  which  changes  the  punishment  or 
inflicts  a  greater  punishment  than  the  law  annexed  to  the  crime 
when  committed,  or  one  which  changes  the  rules  of  evidence  and 
receives  less  or  different  testimony  than  was  required  at  the 
time  of  the  commission  of  the  crime,  in  order  to  convict  the  of- 
fender, is  included  in  the  definition  of  an  ex  post  facto  law.   Id. 

107.  False  accounts. — Under  this  section  and  sec.  109,  which 
make  the  party  who  procures  a  forged  and  false  book  of  accounts 
to  be  made  and  prepared  with  intent  to  produce  it  in  evidence, 
guilty  of  felony,  it  is  essential  that  the  acts  charged  against  him 
should  be  committed  in  a  proceeding  authorized  by  law.  People 
V.Levy  (X.  Y.  Gen.  Sess.  1896),  16  Misc.  615;  40  S.  743. 

117.  Failure  of  captain  to  suppress  house  of  ill-fame.  People 
v.Herlihy,  16  N.  Y.  Crim.  Rep.  235 ;  6(}  App.  Div.  534;  People 
V.  Glennon,  78  App.  Div.  271 ;  17  N.  Y.  Crim.  Rep.  213. 

124.  See  Kline  v.  Ilibbard,  61  St.  Rep.  342 ;  80  Hun,  50 ;  29 
Supp.  807. 

139.  Notary  public. — For  a  violation  of  the  provisions  of  sec. 
5,  art.  13  of  the  State  Constitution  by  a  notary  public,  an  action 
by  the  people  is  maintainable  against  him  to  have  his  office  ad- 
judged to  be  forfeited.  People  v.  Rathboiie,  65  St.  Rep.  404 ; 
145  N.  Y.  434. 

143.  See  Matter  of  Taylor,  60  St.  Rep.  138  ;  8  Misc.  159  ;  28 
Supp.  500 ;  which  was  affirmed  by  the  general  term  in  59  St. 
Bep.  887,  but  the  latter  judgment  was  reversed  in  62  St.  Rep. 
175;  143  N.  Y.  219.  Witness  who  refuses  to  answer  proper 
questions  at  investigation  of  charge  of  use  of  premises  for  gamb- 
ling guilty  of  misdemeanor.  People  ex  rel.  Lewisohn  v.  Wyatt, 
39  Misc.  456. 
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147.  Contempt. — This  action  defines  criminal  conten 
court  and,  while  it  makes  them  misdemeanors,  it  does  n» 
from  the  court  the  power  of  inflicting  punishment.  Pe< 
rel.  Barnes  v.  Court  of  Sessions,  63  St.  Rep.  834 ;  82  Hu 
31  Supp.  373.  Subdivision  7  of  this  section  makes  the  p 
tion  of  any  false  or  grossly  inaccurate  report  of  its  proa 
a  contempt  of  court    Id. 

148.  What  constitutes. — This  section  provides  "  that 
tomey  or  counsellor  who  is  guilty  of  any  deceit  or  collusic 
intent  to  deceive  the  court  or  any  party  "  is  guilty  of  a 
meaner.  People  v.  Oishei,  12  N.  Y.  Cr.  362 ;  79  S.  R 
S.  49.  Substantially  the  same  language  is  used  in  sectioi 
the  Code  of  Civil  Procedure,  which  provides  a  civil  remt 
the  injured  party,  and  also  declares  it  to  be  a  misdemean 
A  party  must,  under  this  statute,  be  guilty  of  ^'  deceit ;  " 
he  is  guilty  only  of  an  intent  to  deceive,  tie  oflFense  does  i 
within  the  statute.    Id. 

Wheji  a  person  uses  means  which  are  deceitful,  or  whi< 
to  deceive  the  court  or  another  person,  such  as  lying  or  pre 
false  papers,  it  would  be  too  strict  to  hold  that  although 
tended  to  deceive,  but  as  he  failed  in  accomplishing  any 
he  was  not  in  fact  guilty  of  using  deceit.    Id. 

The  alteration  of  an  order  of  the  surrogate's  court,  s 
make  it  false  and  misleading  is  a  deceit  within  the  meai 
this  section.     Id. 
^      148a.  Added  by  chap.  203,  Laws  1902. 

154-  See  Fox  v.  Mohawk  &  H.  R  Humane  Soc.,  82 
C25,  628 ;  48  S.  625,  628. 

155.  See  People  ex  rel.  Warren  v.  Beck,  62  St  Rep.  3 
Misc.  77 ;  30  Supp.  473. 

160.  Amended  by  chap.  333,  Laws  1903. 

165.  Fraudulent  claim. — Wliere  the  supervisor  is  indi( 
procuring  the  audit  of  a  fraudulent  claim,  in  violation 
provisions  of  this  section  of  the  Penal  Code,  and  the  fi 
certain  of  his  acts,  when  standing  alone,  constitute  a  crim 
section  672,  cannot  be  of  importance  when  those  acts  ar 
tial  ingredients  of  the  crime  specified  in  section  165.  P 
Klipfel,  37  A.  D.  224. 

Section  672  and  the  crime  defined  in  it,  are  plainly 
guishable  from  this  section.  People  v.  Stock,  21  Misc.  1 
N.  Y.  Cr.  420 ;  81  S.  R  94 ;  47  S.  94.    The  one  is  malf 
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in  office  by  the  official  in  auditing  or  paying  a  false  claim,  while 
the  other  is  the  presentation  of  a  fraudulent  claim  to  an  auait- 
ing  board  for  allowance  or  payment.  Id.  Only  a  public  official 
c^n  be  guilty  of  the  crime  charged  in  one  section,  while  in  the 
other  it  is  not  the  official,  but  the  person  presenting  the  claim, 
who  commits  the  felony.    Id. 

The  distinction  between  the  crimes,  provided  for  by  this  sec- 
tion and  sec.  672,  is  that  the  hrst  crime  can  be  committed  only 
by  a  public  officer,  while  the  second  may  be  committed  by  any 
person  who,  in  the  form-  prescribed  by  law,  presents  for  audit  a 
false  and  fraudulent  charge  or  claim  against  a  municipal  cor- 
poration.   People  V.  Klipfel,  160  N.  Y.  371. 

i68.  See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584; 
29Supp.  894;  People  v.  McFarlin,  43  Misc.  591. 

Combination. — If  persons  enter  into  an  organization  agree- 
ment for  the  purpose  of  controlling  the  price  of  a  commodity 
«nd  managing  the  business  of  its  sale  so  as  to  prevent  competi- 
tion in  price  between  the  members  of  the  exchange,  it  is  illegal ; 
*nd,  if  this  is  their  intent  and  the  price  of  such  commodity  is 
raised  in  pursuance  of  the  agreement  to  effect  its  object,  the 
crime  of  conspiracy  is  established.  People  v.  Sheldon,  54  St. 
Hep.  513,  520  ;  139  N.  Y.  231 ;  aff'g  50  St.  Rep.  231. 

By  the  statutes  of  this  state,  it  is  a  misdemeanor  to  commit 
any  act  injurious  to  trade  or  commerce.  Dueber  Watchcase 
Mfg.  Co.  V.  E.  Howard  Watch  and  Clock  Co.,  3  Misc.  Rep. 
585.  In  this  case  it  was  held  that  a  combination  to  create  a 
monopoly,  and  to  ruin  all  who  will  not  unite  in  the  undertaking, 
came  under  this  section. 

A  combination  on  tlie  part  of  the  milk  dealers  and  creamery 
Dien  in  and  about  the  city  of  New  York  to  fix  and  control  the 
Pnce  that  they  should  pay  for  milk,  is  unlawful.  People  v. 
Milk  Exchange,  64  St  Rep.  694;  145  K  Y.  267. 
Where  the  object  is  to  destroy  and  prevent  competition  in  the 
of  an  article  of  prime  necessity,  the  combination  between 
Ae  dealers,  followed  by  overt  acts,  is  a  conspiracy  within  the 
meaning  of  this  section.  Drake  v.  Siebold,  <)2  St.  Rep.  695 ; 
81  Hun,  i78 ;  30  Supp.  697 ;  People  v.  Sheldon,  54  St.  Rep. 
513;  139  N.  Y.  251. 

Conspiracy. — A  conspiracy  to  injure  a  person's  business  by 
preventing,  by  means  of  threats  and  intimidation,  persons  from 
entering  hiB  employment,  is  a  crime  at  common  law  and  under 
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the  Penal  Code.     Davis  v.  Zimmerman  (Sup.  Ct.  1  D.  1891 
71  S.  R.  385 ;  91  Hun,  489. 

A  conspiracy  consists  in  the  unlawful  combination  or  agr 
ment  of  two  or  more  persons  to  do  an  act  unlawful  in  itse 
or  to  do  a  lawful  act  by  unlawful  means.  People  v.  Duke  ( 
Y.  Gen.  Sess.  1897),  19  Misc.  292;  78  S.  R.  336;  44  S.  336. 

Corporation. — A  corporation  cannot  be  liable  for  conspira 
People  V.  Duke  (X.  Y.  Gen.  Sess.  1897),  19  Misc.  292;  78 
R.  336 ;  44  S.  336.  Individuals  cannot  shield  themselves  fn 
the  consequences  of  wrongdoing  by  pleading  that  their  wrong 
acts  were  corporate  acts.     Id. 

In  determining  whether  there  has  been  a  conspiracy  in 
straint  of  trade,  the  character  of  the  trade  sought  to  be  mon 
olized  is  immaterial,  as  long  as  it  is  a  lawful  one.  People 
Duke  (N.  Y.  Gen.  Sess.  1897),  19  Misc.  292;  78  S.  R.  3.' 
44  S.  336.  The  officers  and  agents  of  a  trading  corporat 
may  become  criminally  liable  if  they  confederate  to  secur( 
monopoly  by  threats  and  menaces  directed  against  competit 
to  force  and  coerce  them  to  relinquish  the  ri^ts  to  the  ful 
enjoyment  of  which  all  are  entitled.     Id. 

Due  administration  of  law. — A  public  officer  having  cha 
of  the  disbursement  of  public  money  in  a  great  city  for  pul 
works,  who  enters  into  an  agreement  with  a  private  party  to 
effect  that  he  will  violate  the  law  and  omit  or  neglect  to  in 
pose  the  legal  safeguards  which  have  been  placed  in  his  ha 
for  the  protection  of  the  city  and  the  contractors,  in  ordei 
enable  his  co-conspirators  to  levy  tribute  upon  the  contract 
may  be  indicted  for  a  conspiracy  to  pervert  and  obstruct  the 
administration  of  law.     People  v.  Willis,  158  N.  Y.  392. 

A  conspiracy  by  two  or  more  persons  for  the  perversioi 
obstruction  of  justice  or  of  the  due  administration  of  the  1 
is  indictable.     People  v.  Willis,  158  K  Y.  392. 

Evidence. — Where  there  is  sufficient  evidence  to  justify 
conclusion  that  different  persons  charged  with  a  crime  \ 
acting  with  a  common  purpose  and  design,  although  it  does 
appear  there  has  been  a  previous  combination  or  confederac 
commit  the  particular  offense,  the  acts  and  declarations  of  e 
from  the  ox)mm  en  cement  to  the  consummation  of  the  offense, 
evidence  against  the  others.  People  v.  Van  Tassel,  156  N 
561 ;  13  N.  Y.  Cr.  289.  A  conspiracy  may  be  proved  by 
cumstantial    evidence,    and    parties    performing    disconne 
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overt  acts,  all  contributing  to  the  same  result,  may,  by  the  cir- 
cumstances and  their  general  connection  or  otherwise,  be  satis- 
factorily shown  to  be  confederators  in  the  commission  of  the 
offense.    Id. 

Illegal. — A  combination  formed  for  the  purpose  of  controll- 
ing the  prices,  limiting  the  production,  preventing  competition 
among  manufacturers,  and  also  preventing  further  improve- 
ment in  float  spring-tooth  harrows,  is  contrary  to  public  policy. 
I  I^'at.  Harrow  Co.  v.  E.  Bement  &  Sons,  21  A.  D.  290 ;  81  S.  R. 
f  462;  47  S.  462;  Strait  v.  Harrow  Co.,  18  S.  224;  Harrow  Co. 
V.  Quick,  67  Fed.  131 ;  Harrow  Co.  v.  Hench,  76  id.  667. 

A  combination  to  control  the  price  and  production  of  a  cer- 
tain article  may  be  illegal,  though  its  manufacture  is  protected 
by  patents.  National  Harrow  Co.  v.  E.  Bement  &  Sons,  ante. 
Intent. — AVhere  a  conspiracy  is  alleged,  proof  by  the  people 
of  other  acts  of  a  similar  fraudulent  nature,  practiced  by  the 
same  parties  upon  persons  other  than  the  complainant,  is  lim- 
ited in  its  effect  to  the  question  as  to  the  intent  of  the  defendant 
in  the  transaction  under  consideration.  People  v.  Wicks  (Sup. 
Ct.  4  D.  1896),  II  A.  D.  539;  76  S.  R.  630;  42  S.  630. 

Merger. —  A  demurrer  to  an  indictment  for  conspiracy  to- 
commit  felony,  charging  overt  acts  which  show  that  the  felony 
^as  actually  committed,  must  be  sustained  on  the  ground  that 
the  misdemeanor  was  merged  in  the  felony.       People  v.  Mc- 
Kane,  57  St.  Rep.  723 ;  7  Misc.  478 ;  28  N.  Y.  Supp.  176. 
"here  two  crimes  are  of  equal  grade,  there  can  be  no  legal  tech- 
nical merger.     Id.     But  the  doctrine  of  merger  is  applicable,^ 
^here  the  crime  is  of  a  higher  grade  than  the  conspiracy,  and 
the  object  of  the  conspiracy  has  been  fully  accomplished.     Id. 
Proof. — A  conspiracy  may  be  proved  by  circumstantial  evi- 
QGDce,  and  parties  performing  disconnected  acts,  contributing  to 
the  same  general  result  may,  by  the  proof  of  circumstances 
and  their  general  connection  with  each  other,  be  satisfactorily 
shown  to  be  confederates  in  the  commission  of  an  offense.     Peo- 
ple v.  Peckens,  153  K  Y.  576;  12  N.  Y.  Cr.  433. 

See  People  v.  Chandler,  54  App.  Div.  Ill ;  15  N.  Y.  Crim. 
Bep.  165.  In  order  to  establish  a  conspiracy  there  must  be  an 
introduction  of  some  overt  act.  People  v.  Fri^zr?'*'"  "^5  N.  Y. 
Crim.  Rep.  174.  It  is  no  ground  for  the  postponement  ^f  trial 
of  a  conspiracy  to  institute  action,  that  the  said  action  is  still 
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pending  in  the  Supreme  Court.     People  v.  Peterson,  15  N.  T. 
Crim.  Kep.  421 ;  60  App.  Div.  118. 

170.  Sanction  of  law. — The  organization,  or  the  co-operation 
of  workmen  must  be  regarded  as  having  the  sanction  of  law, 
when  it  is  for  such  legitimate  purposes  as  that  of  obtaining  an 
advance  in  the  rate  of  wages  or  compensation,  or  of  maintaining 
such  rate.  Curran  v.  Galen,  152  N.  Y.  33.  See  People  v, 
McFarlin,  43  Misc.  591. 

But  the  social  principle  which  justifies  such  organization  ig 
departed  from,  when  they  are  so  extended  in  their  ^operation  as 
either  to  intend,  or  to  accomplish,  injury  to  others.     Id. 

171.  Overt  act. — The  object  of  the  statute  is  to  require  some- 
thing more  than  a  mere  agreement  to  constitute  a  criminal  con- 
spiracy. People  V.  Sheldon,  54  St.  Rep.  513,  523 ;  139  N.  Y. 
251 ;  aff'g  50  St.  Rep.  231.  There  must  be  some  act  in  pusu- 
ance  thereof  and  done  to  effect  its  object,  before  the  crime  is 
consummated.  Id.  A  mere  agreement,  followed  by  no  act,  is 
insufficient.     Id. 

Though  the  raising  of  the  price  of  a  commodity  by  a  dealer 
unconnected  with  any  conspiracy,  is  not  unlawful,  yet,  if  there 
is  a  conspiracy  to  regulate  the  price,  and  that  conspiracy  ii 
illegal,  the  raising  of  the  price  is  an  act  done  to  effect  its  object 
whether  the  price  fixed  is  reasonable  or  excessive.  Id.  The 
object  of  the  statute  is  accomplished  when  the  parties  have  pro 
ceeded  to  act  upon  the  agreement  and  done  anything  towardi 
effecting  its  object.     Id. 

An  agreement  does  not  amount  to  a  conspiracy,  unless  some 
act  beside  such  agreement  be  done  to  effect  the  object  thereo: 
by  One  or  more  of  the  parties  to  such  an  agreement.  People  v 
Willis,  158  N.  Y.  302. 

171b.  Added  by  chap.  349,  Laws  1903. 

171C.  Added  by  chap.  349,  Laws  1903. 

180.  Assault. — Upon  the  trial  of  an  indictment  for  murder 
the  defendant  cannot  be  convicted  of  an  assault.  People  v 
Connors  (Ct.  Sess.  1895),  70  S.  E.  169;  13  Misc.  582. 

181.  Proof. — \\Tion  a  sufficient  cause  to  produce  a  given  re 
suit  is  proved,  it  is  not  necessary,  under  this  section,  to  negativ< 
every  other  possible  contingency  which  might  produce  the  sam( 
result.     People  v.  O'Connell,  60  St.  Rep.  752;  78  Hun,  323 
29  Supp.  195. 

After  the  death  of  the  deceased  is  first  shown  by  direct  testi 
mony,  the  district  attorney  is  required  to  show  whether  th< 
death  has  been  produced  by  criminal  means,   and   if  so,   bj 
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wham.  People  v.  Benham,  160  N.  Y.  402.  It  is  competent  to 
establish  these  questions  by  circumstantial,  as  well  as  by  direct, 
evidence.     Id. ;  People  v.  Bennett,  49  id.  137,  143. 

Corpus  delicti. —  The  corpus  delicti,  in  case  of  murder  or 
manslaughter,  means  the  body  of  a  crime,  and  is  divided  into 
two  component  parts,  the  first  of  which  is  the  death  of  the  per- 
son, and  the  second  is  that  the  death  is  produced  through*  crim- 
inal agency.  People  v.  Benham,  160  N.  Y.  402.  The  first 
must  be  established  by  direct  evidence,  and  the  latter  by  direct 
or  circumstantial  evidence,  to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt.  People  v.  Benham,  160  N.  Y.  402; 
Euloff  V.  People,  18  N.  Y.  178 ;  People  v.  Beckwith,  108  id. 
67;  People  v.  Bennett,  49  id.  i37;  People  v.  Palmer,  109  id. 
110;  People  v.  Place,  157  id.  584,  602. 

183.  See  People  v.  Gallo,  149  N.  Y.  106. 

As  to  insanity  as  a  defense,  see  People  v.  Kino,  149  N.  Y. 
517. 

^gcr. — The  fact  that  a  fatal  act  was  done  in  anffer  and 
wnile  in  a  fit  of  passion,  does  not  save  it  from  constituting  mur- 
der in  the  first  degree,  if  it  is  done  with  deliberation  and  pre- 
meditation.   People  v.  Tuczkewitz,  149  N.  Y.  240. 

An  interval  between  the  formation  of  an  intent  to  kill  and 
the  infliction  of  a  mortal  wound  sufficient  to  admit  of  defend- 
ant s  drawing  a  razor  from  an  inside  pocket  of  his  coat  or  vest, 
opening  it  and  placing  his  hand  upon  the  deceased's  shoulder, 
IS  not  so  short  as  necessarily  to  negative  an  inference  of  pre- 
meditation and  deliberation.  People  v.  Ferraro,  161  N.  Y.  365; 
People  V.  Majone,  91  id.  212  ;  People  v.  Clark,  7  id.  393  ;  People 
V.  Conroy,  97  id.  62,  76;  Leighton  v.  People,  88  id.  117;  People 
V.  Constantino,  153  id.  24;  People  v.  Decker,  157  id.  186,  194; 
People  V.  Kennedy,  159  N.  Y.  346,  352. 

Circumstantial  evidence. — In  the  administration  of  the  crim- 
inal law  the  People  are  generally  required  to  rely  to  a  great  ex- 
tent  upon  the  collateral  circumstances  which  point  to  the  crime 
and  the  perpetrator  of  it.  People  v.  Place,  157  N.  Y.  584. 
"hile  to  justify  a  conviction  for  a  crime  upon  circumstantial 
evidence,  there  must  be  positive  proof  of  the  facts  from  which 
the  inference  of  gfuilt  is  to  be  drawn,  an  inference  must  be 
shown  to  be  the  only  one  that  can  be  reasonably  drawn  from  the 
facts,  yet,  where  the  evidence,  taken  together,  leads  irresistibly 
^^i  exclusively  to  a  conclusion  of  guilt,  with  which  no  material 
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fact  to  establish  it  is  at  variance,  it  constitutes  the  higher  form 
of  evidence,  and  may  not  be  disregarded  by  a  court  or  jury.     Id. 

Conduct. — The  demeanor,  conduct  and  acts  of  a  person 
charged  with  crime,  such  attempted  flight,  a  desire  to  elude 
discovery,  an  anxiety  to  conceal  the  crime,  or  the  evidence  of  it, 
are  always  proper  subjects  of  consideration,  as  indicative  of  a 
guilty  mind,  and  in  determining  the  question  of  the  guilt  or  in- 
nocence of  the  person  cliarged.  People  v.  Place,  157  N.  Y. 
584;  Greenfield  v.  People,  85  N.  Y.  85 ;  People  v.  O'Neill,  112 
N.  Y.  355,  363 ;  Pierson  v.  People,  79  N.  Y.  424 ;  Rex  v.  Clews, 
4  C.  &  P.  221 ;  Reg.  v.  Crickner,  i6  Cox's  Cr.  Law  Cases,  701 ; 
People  V.  Hughson,  154  K  Y.  153,  162;  People  v.  Ogle,  104 
K  Y.  511,  514;  Hope  v.  People,  83  K  Y.  418 ;  People  v.  Bar- 
ber, 115  N.  Y.  475;  Coleman  v.  People,  55  id.  81;  People  v. 
Murphy,  135  id.  450;  People  v.  Shea,  147  id.  79;  Lindsay  v, 
People,  53  id.  143,  154;  Ryan  v.  People,  79  id.  593,  601;  Peo 
pie  v.  Conroy,  97  id.  62,  80. 

Deliberation  and  premeditation. — The  defendant  is  not  guiltv 
of  murder  in  the  first  degree,  unless  the  act  is  perpetrated 
not  onlv  with  the  intent  to  kill,  but  also  with  deliberation  anc 
premeditation.  People  v.  Barbcri,  149  X.  Y.  256.  Thes< 
three  elements  must  exist  in  everv  case  in  order  to  constitute 
that  deliberate  malice  and  malignity  of  heart  which  is  the  es 
sential  ingredient  of  the  offense.  Td.  If  the  defendant  inflict' 
a  wound  in  a  sudden  transport  of  passion,  excited  by  what  the 
deceased  then  said  and  by  the  preceding  events  which,  for  th( 
time,  disturbs  his  reasoning  faculties  and  deprives  him  of  th( 
capacity  to  reflect,  or  while  under  the  influence  of  some  suddei 
and  uncontrollable  emotion  excited  bv  the  final  culmination  o: 
his  misfortunes,  the  act  does  not  constitute  murder  in  the  firs 
degree.  Td.  Evidence  of  the  precedent  train  of  events  and  o3 
the  relations  of  the  parties,  which  can  reasonably  be  presumec 
to  have  influenced  his  mind,  are  relevant.     Td. 

The  evidence  in  People  v.  T^ach,  71  S.  R.  337 ;  146  N.  T 
392,  was  held  sufficient  to  sustain  the  inference,  drawn  by  th< 
jury  from  it,  of  the  defendant's  having  deliberately  murdere( 
the  deceased. 

Conflicting  evidence  as  to  deliberation  and  premeditation  01 
a  trial  for  murder,  held  sufficient  to  warrant  the  submission  o 
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the  case  to  the  jury  and  to  sustain  their  verdict,  objected  to  as 
against  the  weight  of  evidence.  People  v.  Barone,  161  N.  Y. 
451. 

The  evidence  as  to  deliberation  and  premeditation,  adduced 
on  the  trial  of  a  man  for  killing  his  wife  by  stabbing,  reviewed 
and  found  to  justify  a  verdict  of  murder  in  the  first  degree. 
People  V.  Rice,  159  N.  Y.  400. 

if  there  was  an  intention  to  kill,  which  was  deliberate  and 
premeditated,  and  the  killing  followed,  the  crime  was  complete. 
People  V.  Kennedy,  159  N.  Y.  346 ;  People  v.  Majone,  91  N.  Y. 
211 ;  Leighton  v.  People,  88  id.  117;  People  v.  Beckwith,  103 
id.  364 ;  People  v.  Conroy,  97  id.  76 ;  People  v.  Hawkins,  109 
id.  408;  People  v.  Johnson,  139  id.  358 ;  People  v.  Constantino, 
153  id.  24;  People  v.  Decker,  157  id.  194. 

The  circumstantial  evidence  in  this  case  was  held  sufficient  to 
furnish  proof  of  the  commission  of  the  crime  in  addition  to  the 
confession,  and  warrant  the  inference  of  deliberation  and  pre- 
meditation.    People  v.  Pullerson,  159  N.  Y.  339. 

In  People  v.  Geoghan,  53  St.  Eep.  295 ;  138  N.  Y.  677,  it 
was  held  that  the  facts  made  out  a  clear  case  of  murder  in  the 
first  degree. 

l^isturbing  meeting. — Under  this  section,  the  killing  of  a  hu- 
man being,  while  engaged  in  disturbing  a  lawful  meeting,  seems 
to  constitute  the  crime  of  manslaughter  in  the  first  degree. 
People  ex  rel.  Taylor  v.  Seaman,  59  St.  Rep.  462;  8  Misc.  154. 

District  attorney. — If  the  district  attorney  lays  aside  the 
impartiality  that  should  characterize  his  official  action  to  become 
3  heated  partisan,  and  by  vituperation  of  the  prisoner  and  ap- 
peals to  prejudice  seeks  to  procure  a  conviction  at  all  hazzards, 
h^  ceases  to  properly  represent  the  public  interest.  People  v. 
Fielding,  158  K  Y.' 542. 

He  should  put  himself  under  proper  restraint,  and  should 
Dot  in  his  remarks,  in  the  hearing  of  the  jury,  go  beyond  the 
evidence  or  the  bounds  of  a  reasonable  moderation.     Id. 

Where  the  admonition  of  the  court  does  not  prove  sufficient 
to  prevent  improper  and  dangerous  appeals  to  the  prejudice  of 
jurors,  it  becomes  necessary  to  rigidly  enforce  the  general  rule 
that  requires  a  reversal  whenever  the  error  is  raised  by  a  proper 
exception.     Id. 
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Evidence. — Upon  the  trial  of  an  indictment  for  the  murderof 
a  woman  with  whom  the  defendant  was  living  in  adultery,  it  is 
competent  for  the  prosecution  to  prove  the  fact  that  the  deceased 
was  the  wife  of  another  man,  that  defendant  had  enticed  her 
away  from  her  husband,  and  was  living  in  meretricious  relations 
with  her  at  the  house  where  the  offense  was  committed.  The  re- 
lations of  the  parties  to  each  other,  and  the  facts  leading  up  to 
such  relations,  are  competent  for  the  consideration  of  the  jury. 
People  V.  Sutherland,  154  N.  Y.  345 ;  12  N.  Y.  Cr.  495. 

Where  the  defendant  admits  the  shooting  and  puts  his  defense 
upon  the  fact  that  he  was,  at  the  time  it  was  done,  unconscious 
and  not  criminally  responsible  for  his  acts,  his  actions,  conduct 
and  statements  shortly  afterward,  become  competent,  as  bearing 
upon  his  mental  condition.  People  v.  Ilughson,  154  N.  Y. 
153;  12  N.  Y.  Cr.  485.  If  the  defendant,  at  the  time  he  was 
charged  with  the  crime,  knew  that  the  shooting  had  been  done 
by  himself,  and  denied  it,  it  is  a  circumstance  which  the  jury 
may  properly  consider  as  bearing  upon  the  question  of  his  guilt 
and  his  mental  responsibility.  Id.  The  fact  that  the  trial 
judge  in  defining  murder  in  the  first  degree  included  statutory 
provisions  inapplicable  to  the  case,  does  not  present  reversible 
error,  where,  though  he  did  not  in  specific  terms  withdraw  such 
provisions  from  the  jury,  he  limited  their  consideration  to  the 
killing  with  deliberation  and  premeditation.     Id. 

Previous  threats  and  subsequent  declarations  as  to  his  inten- 
tion have  an  important  bearing  upon  what  was  passing  through 
his  mind  just  before  he  inflicted  the  fatal  injury.  People  v. 
Corey,  157  N.  Y.  332;  13  N.  Y.  Cr.  384. 

Felony  against  person. — The  word  "otherwise,"  in  this  sec- 
tion, is  not  confined  to  felonies  against  property  simply,  but  also 
includes  a  felony  against  a  person  other  than  the  one  killed. 
People  v.  Miles,  62  St.  Rep.  346 :  143  N.  Y.  383 ;  38  N.  E.  Rep. 
456. 

Ill-treatment. — Among  the  circumstances  from  which  malice 
in  the  killing  bv  a  husband  of  his  wife  may  be  inferred,  is  thai 
of  long-continued  ill-treatment.  People  v.  Benham,  160  N.  Y 
402. 

Insanity. — The  ovidonce  on  the  trial  of  a  man  for  killing  hi? 
wife  bv  stabbinc:  her  when  visiting  him  in  a  state  prison  where 
he  was  confined,  reviewed  and  found  to  justify  the  verdict  o' 
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murder  in  the  first  degree,  ordered  over  the  defense  of  insanity, 
People  V.  Braun,  158  N.  Y.  558. 

Killing. — To  justify  a  conviction,  the  prosecution  was  re- 
quired to  establish  the  death  of  the  person  killed  and  the  fact  of 
kilUng  by  the  defendant  as  alleged  in  the  indictment.  People  v. 
Place,  157  N.  Y.  584.  The  former  is  required  to  be  established 
by  direct  proof,  and  the  latter  beyond  a  reasonable  doubt.  Id. 
Homicidal  suffocation  is  a  crime  which  it  is  always  difficult  to 
detect,  and  the  mere  physical  condition  of  the  body  after  death, 
as  distinct  and  satisfactory  indications  of  the  fact,  will  seldom 
exist.  Therefore,  resort  must  be  had  to  collateral  proof  to  show 
that  the  death  was  not  the  result  of  natural  or  accidental  causes, 
and  to  show  circumstances  which  point  to  the  real  cause  and  the 
means  employed  to  effect  it.     Id. 

Marital  infidelity. — On  a  trial  for  wife  murder,  evidence  of 
open  and  notorious  acts  of  marital  infidelity  on  the  part  of  the 
defendant,  shortly  before  the  death  of  his  wife,  committed  under 
snch  circumstances  that  they  could  hardly  fail  to  come  to  the  f^  '■ 
tention  of  his  wife  and  neighbors,  is  admissible,  upon  the  ques- 
tion of  motive.     People  v.  Benham,  160  N.  Y.  402. 

Means  of  commission. — On  a  trial  for  murder,  evidence  is 
competent  which  tends  to  show  that  the  defendant  had  the  means 
of  committing  one  of  the  acts  which  attended  or  preceded  the 
homicide  and  which  may  have  induced  it.  People  v.  Place, 
157  K  Y.  584. 

Medical  experts. — ^Medical  experts  who  have  performed  an 
autopsy  upon  the  body  of  the  deceased,  have  stated  the  extent  of 
their  examination  and  described  what  they  found,  may  state  that 
they  did  not  discover  any  natural  cause  of  death.  People  v. 
Benham,  160  N.  Y.  402. 

A  regularly  educated  practicing  physician,  who  has  read  the 
leading  authorities  upon  the  effect  of  prussic  acid,  may  give  his 
opinion  as  to  the  presence  of  the  effect  of  prussic  acid,  based 
upon  the  pathological  conditions  observed  by  him  in  performing 

an  autopsy.     Id. 

An  expert  for  the  prosecution,  on  a  trial  for  murder,  who,  in 
reply  to  a  competent  conclusion,  may  bo  cross  examined  with  re- 
ference thereto.  People  v.  Barono,  101  N.  Y.  451.  Tlie  de- 
fendant should  not  be  obliged  to  resort  to  a  motion  to  strike  out, 
or  to  request  for  an  instruction  to  disroirard.      Id. 
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Erroneous  charge. — In  commenting  upon  its  charge  upon  th< 
testimony  of  a  witness  as  to  an  alleged  confession  by  defendant 
it  is  reversible  error  for  the  trial  court  on  a  trial  for  the  murder 
to  state  that  some  one  must  have  told  the  witness  how  the  killinj 
occurred,  as  he  could  not  have  divined  it,  where  it  is  not  impoa 
sible  that  the  witness  invented  the  story,  adapting  it  to  the  fact 
^nerally  known  to  the  public  and  those  specially  known  to  him 
self.     People  v.  Barone,  161  N.  Y.  451. 

The  question  whether  the  evidence  of  the  physician  was  enti 
tied  to  greater  weight  than  any  other  evidence  was  not  one  of  la\ 
but  of  fact.  People  v.  Ferraro,  161  K  Y.  365.  The  cour 
may  properly  leave  the  subject  to  the  jury,  with  the  instructioi 
that  it  was  a  question  of  fact  for  them  to  determine,  at  the  sam< 
time  telling  them  it  was  their  right  to  disregard  such  evidence 
entirely,  or  to  regard  it.     Id. 

Motive. — The  prosecution  is  never  bound  to  prove  a  motiv< 
for  the  commission  of  a  crime.  People  v.  Johnson,  139  N.  Y 
358 ;  54  S.  R.  587.  Motive  furnishes  corroboration  in  a  cas< 
depending  upon  circumstantial  evidence.  Id.  But,  wher< 
there  is  no  dispute  about  the  killing  and  the  other  ingredients  o: 
the  crime  are  established,  motive  is  unimportant,  and  a  convic 
tion  may  be  proper  though  no  motive  for  the  crime  can  be  showi 
or  discerned.  Id.  It  is  one  of  the  facts  tending  to  the  identi 
fication  of  the  criminal,  or  characterizing  the  criminal  act,  bu 
is  never,  as  matter  of  law,  essential.  Id. ;  People  v.  Fish,  3-^ 
St.  Rep.  840 ;  125  N.  Y.  136 ;  People  v.  Trezza,  36  St.  Rep 
149;  125  N.Y.  740. 

Where,  upon  the  trial  of  an  indictment  for  murder,  the  evi 
dence  points  unmistakably  to  the  guilt  of  the  defendant,  the 
question  of  motive  is  comparatively  unimportant,  and  the  ab 
sene>e  of  evidence  as  to  what  led  to  the  tragedy  is  immaterial 
People  V.  Feigeubaum,  148  N.  Y.  636. 

The  motive  for  the  commission  of  a  homicide  is  always  open 
to  inquiry  at  the  trial,  and  considerable  latitude  in  the  proof  is 
always  allowed.  People  v.  Sutherland,  154  N.  Y.  345 ;  12  N. 
Y.  Cr.  495.  Evidence  that  the  defendant,  on  the  afternoon  of 
the  day  of  the  shooting,  showed  the  witness  a  pistol,  remarking 
at  the  same  time  that  "this  means  business  some  day,"  is 
competent,  as  tending  to  prove,  not  only  that  the  defendant 
had  the  pistol  in  his  possession  at  the  time  but  that  he  in- 
tended to  use  it  upon  some  one.    Id.    Letters  written  by  the 


Penal  Code  357 

deceased  to  defendant,  which  apprised  him  of  claims  which 
the  deceased  made  and  of  her  dependence  upon  him, 
are  admissible,  not  for  the  purpose  of  proving  any 
facts  stated  in  them,  but  only  for  the  purpose  of  showing  how  the 
deceased  regarded  her  relations  with  defendant.  Id.  Letters 
of  the  deceased,  sent  to  the  defendant  and  found  in  his  posses- 
rion,  are  not,  as  matter  of  law,  incompetent  evidence  under  all 
circumstances  on  the  trial  of  an  indictment  for  homicide.  Id. 
It  depends  upon  the  contents  of  the  letters  and  the  nature  of  the 
information  which  they  convey  to  the  minds  of  the  accused.     Id. 

Evidence  which  discloses  the  existence  of  jealousy  and  a  de- 
jire  of  revenging  real  or  fancied  wrongs  may  be  held  suflScient 
:o  justify  the  jury  in  finding  a  motive  for  the  commission  of  the 
>ffense  of  murder.     People  v.  Place,  157  N.  Y.  584. 

Evidence  of  the  defendant's  threats,  of  frequent  quarrels  be- 
tween the  parties,  and  the  admission  of  the  defendant  that  he 
killed  his  wife,  constitutes  sufficient  proof  of  motive  upon  the 
part  of  the  defendant.  People  v.  Decker,  157  N.  Y.  186;  13 
N.  Y.  Cr.  364. 

The  absence  of  a  sufficient  motive,  while  always  significant,  is 
not  conclusive.  People  v.  Ferraro,  161  N.  Y.  365 ;  People  v. 
Sutherland,  154  id.  345,  353;  People  v.  Johnson,  139  id.  358, 
361. 

When  it  clearly  shows  that  the  fatal  act  was  committed  wil- 
fully by  the  defendant,  the  nature  of  his  motive  is  unimportant. 
People  V.  Ferraro,  ante;  People  v.  Feigenbaum,  148  id.  636, 
639 ;  People  v.  Scott,  153  id.  40. 

Evidence  that  there  had  been  a  personal  encounter  between 
the  defendant  and  decedent,  in  which  the  former  had  been 
practically  defeated,  and  humiliated  by  his  defeat  and  inspired 
by  a  spirit  of  revenge,  returned  to  the  place  of  the  first  affray 
and  made  a  second  attack,  is  sufficient  to  justify  the  j'ury  in 
finding  that  the  defendant  had  a  motive  for  the  commission  of 
this  offense.    People  v.  Kennedy,  159  N.  Y.  346. 

Premeditation.— In  People  v.  Delfino,  54  St.  Rep.  715;  139 
N.  Y.  625,  the  evidence  was  held  sufficient  to  show  premedita- 
tion. 

In  People  v.  Johnson,  54  Sf.  Rep.  587 ;  139  K  Y.  358,  it  was 
held  that,  though  the  transaction  occupied  but  a  few  moments, 
there  was  time,  though  very  brief,  for  deliberation  and  prf^niedi- 
tation. 
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Wliore  the  proof  establishes  that  the  decedent  stood  in  tm 
of  the  defendant  while  he  had  his  pistol  in  his  hand,  threit» 
mg  to  kill  the  decedent,  from  a  half  a  minute  to  ten  minntes,tli 
fact  that  the  ctnirt  took  out  his  watch  and  illustrated  tothejm 
a  minute  of  time,  while  presenting  the  question  whether  to 
was  sutficient  time  for  such  a  degree  of  deliberation  and  premet 
tati<»n  as  would  constitute  the  crime  of  murder  in  the  first  fc  I 
gree,  is  not  error.  People  v.  Constantino,  153  X.  Y.  24;  125. 
Y.  ( 'r.  :];]\). 

If  it  appears  that  a  man  charged  with  murder  in  thetnt 
decree  armed  himself  with  a  deadly  weapon  before  raakingthc 
fatal  assault,  it  points  strongly  towards  "a  deliberate  andiw- 
mcditaed  clcsif>:n  to  effect  the  death  of  the  person  killed;" bnl 
it  is  quite  different  if  he  first  makes  an  assault  with  hisfe, 
and  during  the  struggle  that  follows  seizes  a  weapon  ready  to 
his  hand,  and  at  once  inflicts  a  mortal  wound  wnth  it  fof 
both  the  shortness  of  the  time  and  the  excitement  of  the  oc- 
casion make  it  much  less  probable  that  he  acted  with  deliber- 
ation, as  it  is  know  in  the  criminal  law.     People  v.  Corey, 
157X.  Y.332;  13  N.  Y.  Cr.  384. 

Under  the  statute,  there  must  be,  not  only  an  intentioQ 
to  kill,  but  there  must  also  be  a  deliberate  and  premeditated 
desiti^n  to  kill.  Such  designs  must  precede  the  killing  by  some 
appreciable  space  of  time.  But  the  time  need  not  be  long. 
People  V.  Decker,  157  N.  Y.  186;  13  N.  Y.  Cr.  364.  Where 
the  evidence  is  sufficient  to  justify  the  jury  in  finding  that  the 
killinjj:  of  the  decedent  was  with  premeditation  and  delibera- 
tion on  the  part  of  the  defendant,  the  court  may  properly  it 
cline  to  withdraw  that  question  from  the  consideration  of  tl« 
jury.     Id. 

Proof. — I'pon  the  trial  of  an  indictment  for  murder  in  kill 
ing  his  wife,  evidence  is  relevant  to  show  that  the  formed  in 
tention  of  defendant  to  be  possessed  of  her  estate  was  ac 
complislied  by  securing  the  fruits  of  his  crime.  People  1 
Buchanan,  64  St.  Rep.  427;  145  N.  Y.  I.  Where  it  appear 
that  a  physician,  called  to  attend  the  deceased,  gave  her 
prescription  to  be  taken  in  doses  of  one  teaspoonful,  and  tha 
an  lionr  later  the  defendant  gave  her  two  teaspoonfuls  of  som 
licjuid,  tlie  taste  of  which  was  bitter,  it  is  competent,  upo 
the  theory  of  the  prosecution  that  morphine  was  then  givci 
to  permit  an  experienced  apothecary  to  show  how  the  moi 
phine  could  be  combined  with  the  prescription  of  t\ 
physician,  tliat   the  taste  \vould  be  bitter,  and   that  it  ws 
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necessary  for  the  defednant  to  give  two  teaspoonfuls  in  order 
to  dispose  of  four  g^ins  of  the  drug.    Id. 

Upon  such  trial,  declarations  by  the  defendant  during  his 
inarried  life,  which  reflected  upon  his  wife,  exhibited  his  feel- 
ings toward  her  or  showed  a  desire  to  be  rid  of  her,  are 
admissible.    Id. 

A  conviction  of  murder  in  the  first  degree  will  not  be  set 
aside  because  of  the  submission  tothe  jury  of  the  contradictory 
testimony  of  an  unintelligent  boy,  the  son  of  one  of  the  de- 
fendants, where  such  testimony  is  submitted  with  careful  in- 
stnictions  as  to  its  consideration,  and  the  other  evidence  is 
sufficient  to  morally  satisfy  the  mind  of  the  guilt  of  the  de- 
iendants.  People  v.  Ledwon  (Buff.  Supr.  Ct.  1895),  15  Misc. 
280. 

The  evidence,  in  this  case,  was  held  to  be  insufficient  to 
sustain  a  finding  that  death  resulted  from  a  blow  inflicted  by 
the  defendant.    People  v.  Kerrigan  (Sup.  Ct.  2  D.  1895).  65  S. 
R.  574;  84  Hun,  609. 
Subd.  I  and  3. 

See  People  v.  Wilson,  71  S.  R.  350;  145  N.  Y.  628. 
Upon  the  trial  of  an  indictment  for  homicide,  alleged  to 
have  been  committed  with  a  revolver,  the  fact  that  defendant 
pawned  his  overcoat  in  order  to  raise  money  to  get  his  re- 
volver back  into  his  possession,  only  five  days  before  the 
homicide,  bears  strongly  upon  the  question  of  deliberation 
and  premeditation.  People  v.  Scott,  153  N.  Y.  40;  12  N.  Y. 
Cr.  374.  When  a  husband  is  charged  with  the  murder  of  his 
wife,  it  is  competent  to  show  his  relations  with  a  paramour, 
as  it  tends  to  prove  the  absence  of  affection  for  the  deceased 
and  to  establish  a  motive  for  getting  rid  of  her.    Id. 

Upon  the  trial  of  an  indictment  for  the  murder  of  a  woman 
with  whom  defendant  was  living  in  adultery,  it  is  competent 
for  the  prosecution  to  prove  the  fact  that  the  deceased  was 
the  wife  of  another  man ;  that  defendant  had  enticed  her  away 
from  her  husband,  and  was  living  in  meretricious  relations 
with  her  at  the  house  where  the  offense  was  committed.    Peo- 
ple V.  Sutherland.  154  N.  Y.  345;   12  N.  Y.  Cr,  495.     The 
relations  of  the  parties  to  each  other,  and  the  facts  leading  up 
to  such  relations,  are  competent  for  the  consideration  of  the 
jury.    Id.     While  an  adequate  motive  for  the  act  is  not  in- 
dispensable to  a  conviction,  yet  any  fact  from  which  the  jury 
may  legitimately  find  or  infer  that  such  motive  was  acting 
upon  the  defendant's  mind  is  competent.     Id. 

Self  defense. — ^When  one  believes  himself  about  to  be  at- 
tacked by  another,  and  to  receive  great  bodily  injury,  it  is  his 
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duty  to  avoid  the  attack,  if  in  his  power  so  to  do,  and  the 
right  of  attack  for  the  purpose  of  self  defense  does  not  arise 
until  he  has  done  everything  in  his  power  to  avoid  the  neces- 
sity.   l*eople  V.  Constantino,  153  N.  Y.  24;  12  N.  Y.  Cr.339L 

The  evidence  on  a  trial  for  the  killing,  by  shooting,  of  a 
time-keeper  by  a  laborer,  from  whom  he  had  deducted  time, 
reviewed  and  found  to  justify  the  verdict  of  murder  in  ibe 
first  degree,  over  the  claim  of  self-defense.  People  v.  McDob- 
aid.  159  N.  Y.  309. 

Similar  crime. — The  commission  of  one  crime  is  not  admis- 
sible in  evidence  upon  the  trial  for  another,  where  its  sole  pur- 
pose is  to  show  that  the  defendant  has  been  guilty  of  other 
crimes,  and  would,  consequently,  be  more  liable  to  commit 
the  offense  charged.  But  if  the  evidence  is  material  and  rd- 
evant  to  the  issue,  it  is  not  inadmissible  because  it  tends  to 
establish  the  defendant's  guilt  of  a  crime  other  than  the 
one  charged.  People  v.  Place,  157  N.  Y.  584;  People  v. 
McLaughlin.  150  X.  Y.  365,  386. 

Murder. — The  evidence  upon  a  trial  for  murder  examined 
and  held  sufficient  to  sustain  a  verdict  convicting  defendant 
of  nnirdcr  where  it  was  committed  without  design  while 
committing  a  felony.  People  v.  Wise,  163  N.  Y.  140;  see 
People  V.  Sullivan,  172  N.  Y.  122;  17  N.  Y.  Crim.  Rep.  i& 
Plomicide  committed  while  attempting  to  escape  from  prison 
is  murder.  People  v.  Flanagan,  174  N.  Y.  357 ;  People  v.  Dank- 
berg.  91  App.  Div.  67. 

184. — Distinction. — The  distinction  between  the  degrees  of 
murder  is  the  existence  of  deliberatibn  and  premeditation  in 
the  commission  of  the  offense.    People  v.  Hoch,  150  N.  Y.291. 

Mistake. — On  the  review  of  a  conviction  for  murder  in  the 
first  degree,  reversible  error  is  not  predicablc  upon  a  mistake 
of  the  trial  judge  in  substituting  the  word  "first"  for  **second 
in  reading  to  the  jury  the  statutory  definition  of  murder  in  the 
second  degree,  where  the  proper  distinction  between  the  two 
degrees,  as  regards  preine(litation  and  deliberation,  are  clearly 
explained  in  subsequent  portions  of  the  charge.  People  v. 
IToch,  T50  X.  Y.  291.  I 

188.  Manslaughter  is  one  of  the  grades  of  criminal  homi-  ' 
cide.     People  v.  Welch,  57  St.  Rep,  '^92:  141  N.  Y.  266;affg. 
57  St.  Rep.  42:  74  Hun.  474:  26  N.  Y.  Snpp.  694. 

See  People  v.  Fitzsimmons  (Ct.  Sess.  1895),  69  S.  R.  191. 

189.  Conducting  gas. — Under  this  section,  the  killing  of  a 
human  being,  while  engaged  in  conducting  a  deadly  gas  to  a 
room,  in  which  a  lawful  meeting  is  then  held,  for  the  put 
pr)se  of  disturbing  such  meeting,  seems  to  constitute  the  crime 
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of  manslaughter  in  the  first  degree.  People  ex  rel.  Taylor 
V.  Seaman,  59  St.  Rep.  463 ;  8  Misc.  152 ;  29  Supp.  329. 

Intent — It  is  not  necessary  that  a  person,  who  commits  a 
homicide  while  engaged  in  committing  a  misdemeanor,  in- 
tends to  violate  the  law,  though  he  must  have  an  intent  to 
commit  the  act  which  constitutes  the  misdemeanor.  People 
V.  Fitzsimmons  (Ct.  Sess.  1895),  69  S.  R.  191. 

The  last  sentence  of  this  section  contemplates  a  case  where 
the  prisoner  acts  in  the  heat  of  passion,  in  a  cruel  or  unusual 
manner,  or  with  a  dangerous  weapon.    Id. 

193.  See  People  v.  Welch,  57  St.  Rep.  42;  74  Hun,  474;  26 
N.  Y.  Supp.  694. 

Culpable  negligence. — At  common  law,  the  killing  of  a 
human  being  by  culpable  negligence  was  manslaughter.  Peo- 
ple v.  Welch,  57  St.  Rep.  392;  142  N.  Y.  226;  affg,  57  St.  Rep. 
42;  74  Hun,  474;  26  N.  Y.  Supp.  694. 

203.  See  People  v.  Fitzsimmons  (Ct.  Sess.  1895),  69  S. 
R.  191. 

204.  Resisting  or  fleeing  from  officer. — This  section  defines 
cases  where  a  person  is  deprived  of  his  life  in  resisting  or 
fleeing  from  a  public  officer  in  the  administration  of  justice. 
People  V.  Fitzsimmons  (Ct.  Sess.  1895),  69  S.  R.  191. 

205.  See  People  v.  Hess  (Sup.  Ct.  3  D.  1896),  8  A.  D.  143; 
40  S.  486. 

Self-defense. — Before  one  can  justify  the  taking  of  life  in 
self-defense,  he  must  show  that  there  was  reasonable  ground 
for  believing  that  he  was  in  great  peril,  and  that  the  killing 
was  necessary  for  his  escape  from  the  peril,  and  that  no  other 
safe  means  of  escape  was  open  to  him.  People  v.  Johnson, 
54  St.  Rep.  587;  139  N.  Y.  358;  Shorter  v.  People,  2  N.  Y. 
^95;  People  v.  Sullivan,  7  Id.  396;  People  v.  Carlton,  26  St. 

^^P-  434;  T15  N.  Y.  618. 

This  section,  in  a  general  way,  defines  those  cases  where 
a  person  is  acting  in  self-defense  of  his  person  or  property, 
or  the  person  or  property  of  his  family.  People  v.  Fitzsim- 
mons (Ct.  Sess.  1895),  69  S.  R.  19T. 

Before  a  party  can  justify  the  taking  of  life  in  self-defense, 
he  must  show  that  there  was  reasonable  ground  for  believing 
he  was  in  great  peril ;  that  the  killing  was  necessary  for  his 
escape,  and  that  no  other  safe  means  was  open  to  him.    Peo- 
ple v.  Kennedy,  159  N.  Y.  346.     When  one  believes  himself 
about  to  be  attacked  by  another,  and  to  receive  great  bodily 
injury,  it  is  his  duty  to  avoid  the  attack  if  in  his  power  to 
do  so,  and  the  right  of  attack  for  the  purpose  of  self-defense 
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does  not  arise  until  he  has  done  everything  in  his  power  t 
avoid  its  necessity.    Id. 

206.  As  to  tattooing  or  permanent  disfigurement  of  th 
body,  limbs  or  features  of  any  person  or  persons  resultin 
from  college  hazing,  see  chap.  265  of  1894. 

211.  Confinement. — ^The  first  part  of  this  section  provide 
for  all  cases  of  kidnapping  by  seizure  and  confinement  withi 
the  state.  People  v.  Camp,  139  N.  Y.  87;  54  S.  R.  455;  aff'g 
51   id.  30. 

Evidence. — Upon  the  issue  as  to  the  age  of  the  complainan 
in  a  prosecution  for  abduction,  a  record  by  a  former  teache 
in  her  own  handwriting  of  the  attendance  of  the  complainant 
upon  proof  that  she  inquired  of  the  pupils  their  ages  whci 
she  opened  school  and  set  it  down  in  the  record,  and,  withoL: 
looking  at  the  record,  she  is  unable  to  remember  what  th 
complainant  told  her  as  to  her  age,  independently  of  the  mem 
orandum,  is  admissible.  People  v.  Brow  (Sup.  Ct.  3  D.  1895 
70  S.  R.  668. 

Inveigled. — ^The  latter  part  of  this  section,  after  the  wore 
"within  this  state/'  relates  to  cases  of  removal  of  the  person 
seized  or  inveigled  from  the  state.  People  v.  Camp,  139  N.  "T 
87;  54  S.  R.  455 ;  afFg,  51  id.  30. 

When  the  person,  seized  or  inveigled,  is  not  removed  fro: 
the  state,  the  intent  must  be  secret  confinement  within  tl* 
state.    Id. 

Public  seizure. — When  a  person  is  seized  and  removed  ^ 
broad  daylight,  over  public  highways  and  railroads,  in  tlr 
view  of  many  people,  and  taken  to  a  public  asylum,  whei 
there  are  public  officials,  numerous  physicians  and  oth< 
people,  it  does  not  constitute  the  crime  of  kidnapping.  Peopl 
V.  Camp.  139  N.  Y.  87;  54  S.  R.  455 ;  afFg  51  id.  30. 

If  a  public  officer,  without  authofity  of  law,  publicly  seize 
a  person  and  takes  him  to  the  police  station  or  jail,  he  is  not 
it  seems,  guilty  of  kidnapping.    Id. 

If  a  person,  inflamed  by  undue  religious  zeal,  should  tak( 
his  daughter  by  force  and  carry  her  to  some  church  and  com 
pel  her  to  sit  in  a  pew  by  his  side  during  religious  services 
he  would  not,  it  seems,  be  guilty  of  this  crime.     Id. 

Revision. — Subd.  i  of  this  section  is  a  mere  revision  of  th< 
provisions  contained  in  the  Revised  Statutes,  and  is  not  in 
tended  to  embrace,  within  the  definition  of  the  crime,  acts  be 
fore  innocent.  People  v.  Camp.  54  St.  Rep.  455 ;  139  N.  Y.  87 
afFg  51  St.  Rep.  30. 

217.  See  People  v.  Rockhill,  55  St.  Rep.  682;  26  N.  Y.  Supi 
222. 
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See  People  ex  rel.  Young  v.  Hannan,  6i  St.  Rep.  J2T\  9 
Misc.  600;  30  Supp.  370. 

See  People  ex  rel.  Young  v.  Stout,  63  St.  Rep.  154;  81  Hun, 
336;  30  Supp.  898. 

ai8.  See  People  v.  Barber,  56  St.  Rep.  304;  74  Hun,  368;  26 
N.Y.  Supp.  417. 

College  hazing  prohibited.     Chap.  265  of  1894. 

Distinction.— -The  Code  makes  a  distinction  between  the 
crimes  of  assault  in  the  first  and  second  degrees.  People  ex 
rel.  Young  v.  Hannon,  61  St.  Rep.  727;  9  Misc.  600;  30  Supp. 
370. 

Sobd.  4.  Discharging  a  pistol  loaded  with  blank  cartridges 
is  not,  as  matter  of  law,  an  assault  in  the  second  degree. 
People  V.  McKenzie  (Sup.'Ct.  2  D.  1896),  6  A.  D.  199;  39  S. 
951-  But,  where  the  weapon  used  is  of  such  a  character  or  is 
used  under  such  circumstances  or  in  such  manner,  that  it 
may  be  fairly  disputed  whether  it  is  likely  to  produce  grievous 
Mily  harm,  the  question  of  fact  is  for  the  jury.  Id.;  People 
V.  Irving,  95  N.  Y.  541 ;  Nelson  v.  People,  23  id.  293 ;  Abbott  v. 
People,  85  id.  471.  In  the  case  of  a  common  assault,  the  put- 
ting the  party  assailed  in  fear  of  violence  against  his  person 
inay  be  sufficient,  but,  in  the  statutory  offense,  it  is  not  the 
apparent  character  of  the  weapon  or  thing,  but  the  actual 
character  that  constitutes  the  crime.    Id. 

219.  See  People  v.  Parker,  53  St.  Rep.  411 ;  69  Hun,  130;  23 
N.  Y.  Supp.  704.    Previously  annotated. 

InsufiScient.— -Where,  upon  the  trial  of  a  complaint  for  as- 
sault, the  testimony  of  the  witnesses  for  the  prosecution  is 
inconsistent,  and  a  strong  defense  is  made  out  by  witnesses 
who  are  not  impeached,  and  it  appears  that  the  complainant 
had  been  drinking  to  excess  for  several  hours  before  the  as- 
sault, in  regard  to  which  he  testified,  was  committed  upon 
him,  a  conviction  will  not  be  sustained  on  appeal.  People  v. 
Curren  (Sup.  Ct.  i  D.  1896),  2  App.  Div.  307. 

Throwing  vitriol. — ^The  uncertainty  of  the  evidence,  in  this 
case,  as  to  the  identity  of  the  defendant  as  the  thrower  of  the 
vitriol,  was  held,  in  People  v.  Braccio,  53  St.  Rep.  227;  69 
Hun,  206;  23  N.  Y.  Supp.  505,  not  to  raise  a  doubt  sufficient 
to  call  upon  the  general  term  to  set  aside  the  verdict. 

Ml.  This  section  gives  the  court  power  to  sentence  for  a 
term  of  five  years  and  to  impose  imprisonment  for  nonpay- 
ment of  a  fine  in  addition  to  the  absolute  imprisonment. 
People  ex  rel.  Gateley  v.  Sage  (Westchester  Co.  Ct.  1896),  \J 
Misc.  712:  41  S.  531;  aff'd,  13  A.  D.  135:  yj  S.  R.  372;  43  S. 
Z72\  People  v.  Sutton,  24  S.  R.  726. 
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By  this  section,  assault  in  the  second  degree  is  punish* 
by  imprisonment  in  a  penitentiary  or  state  prison  for  a  V 
not  exceeding  five  years,  or  by  a  fine  of  not  more  than  $i,( 
or  both.  People  ex  rel.  Gateley  v.  Sage,  13  A.  D.  135;  77  S 
372;  43  S.  372;  afl'g,  17  Misc.  712;  41  S.  531.  The  provij 
that  the  term  of  imprisonment  should  not  exceed  five  y< 
applies  only  to  the  term  of  absolute  imprisonment  which 
defendant  must  necessarily  undergo,  and  not  the  imprif 
ment  to  which  he  is  subjected  as  a  means  to  compel  hin 
pay  the  fine.  Id.  It  has  always  been  the  practice  to  enf( 
the  payment  of  a  fine,  when  imposed  as  a  punishment 
crime,  by  a  direction  that  the  defendant  stand  commi 
until  the  fine  is  paid.    Id. 

222.  See  People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162 
Supp.  106. 

224.  Cross-examination. — Where  the  accused,  upon  the 
of  an  indictment  for  the  robbery  of  a  store,  in  the  commis 
of  which  the  clerk  in  charge  was  assaulted,  claims  that  th< 
fense  was  committed  by  other  persons,  but  is  himself  positi 
identified  as  the  guilty  party  by  such  clerk,  it  is  error,  upor 
cross-examination  of  the  clerk,  to  refuse  to  permit  the  ace 
to  ask  him  whether  he  ever  identified  one  of  the  persons  w 
the  accused  claimed  had  participated  in  the  crime,  as  the 
son  who  held  the  revolver  to  his  head.  People  v.  Stack,  4 
D.  548;  92  S.  R.  (58  S.)  691. 

District  attorney. — A  statement  by  the  district  attorne 
his  opening  address  to  the  jury,  that  the  defendant  an 
alleged  associate,  had  conducted  themselves  "  very  su 
iously  "  on  an  occasion  prior  to  the  robbery,  is  not  objec 
able,  where  it  is  simply  his  construction  of  the  evidence  v> 
he  proposed  to  introduce.  People  v.  Flanagan,  12  N.  Y 
549;  82  S.  R.  (48  S.)  241. 

Proof. — On  the  trial  of  an  indictment  for  robbery,  evid 
that  defendant,  soon  after  the  time  of  the  transaction, 
played  a  quantity  of  money,  is  admissible.  People  v.  y. 
inder,  61  St.  Rep.  523 ;  80  Hun,  40;  29  Supp.  842. 

Where,  upon  the  trial  of  an  indictment  for  robbery, 
dence  has  been  given  tending  to  identify  the  defendant 
another  as  the  persons  who  had  participated  in  the  transac 
though  they  were  not  seen  together  on  the  day  or  occ; 
when  it  was  committed,  it  is  competent  to  show  that 
were  associates  a  short  time  before  the  occasion  in  ques 
though  they  were  not  at  that  time  apparently  engaged  in 
unlawful   enterprise,   especially  where  the   defendant  cl 
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that  they  were  strangers.  People  v,  Flanagan,  12  N.  Y.  Cr. 
i49;  82  S.  R.  241 ;  48  S.  241. 

242.  See  Shea  v.  Sun  Printing  and  Publishing  Association 
(N.  Y.  C.  P.  Sp.  T.  iS)5),  70  S.  R.  438;  14  Misc.  415. 

244.  In  an  action  for  libel,  a  defendant  is  not  qualified  to 
testify  to  his  belief,  without  stating  facts  in  support  thereof. 
People  V.  Sherlock,  56  App.  Div.  422;  15  N.  Y.  Crim.  Rep. 
2^\  IS  N.  Y.  Crim.  Rep.  412;  166  N.  Y.  180. 

2543.  See  Martin  v.  Bernheim  (Sup.  Ct.  Sp.  T.  1895),  68 
S.  R.  718. 

Amended  by  chap.  626  of  1894. 

259.  Sabbath  observance. — ^The  legislature,  for  the  purpose 
of  the  moral  and  physical  well-being  of  the  people  and  the 
peace,  quiet  and  good  order  of  society,  has  authority  to  regu- 
late the  observance  of  the  Christian  Sabbath,  and,  by  any  ap- 
propriate legislation,  prevent  its  desecration.  People  v.  Moses, 
55  St.  Rep.  403;  140  N.  Y.  214;  aff'g  47  St.  Rep.  181 ;  Linden- 
muller  v.  People.  33  Barb.  548 ;  Neuendorff  v.  Duryea,  69  N. 

Y.  557. 

It  is  not  the  meaning  of  this  section  that  every  act,  which 
]s  claimed  to  be  a  violation  thereof,  must,  in  fact,  be  a  serious 
interruption  of  the  repose  and  religious  liberty  of  the  com- 
munity; but  the  legislature,  in  subsequent  sections,  specified 
certain  acts  which  are  declared  to  be  serious  interruptions  of 
the  repose  and  religious  liberty  of  the  community,  acts  neces- 
sarily described  in  general  and  comprehensive  terms,  which 
the  law-makers  believed  had  a  general  tendency  to  interfere 
with  Sunday  as  a  day  of  rest  and  religious  worship.  People 
y-  Moses,  ante. 

a6o.  See  Steinert  v.  Sobey,  14  A.  D.  505 ;  78  S.  R.  146;  44  S. 
M6;  People  V.  Tench,  167  N.  Y.  520. 

263.  Barbering. — ^The  act,  known  as  chapter  823  of  1895, 
which  prohibits  any  person  from  carrying  on  or  engaging  in 
the  business  of  shaving,  hair  cutting,  or  other  work  performed 
l>y  a  barber  on  the  first  day  of  the  week  is  constitutional. 
People  V.  Havnor  (Sup.  Ct.  i  D.  1896),  i  App.  Div.  459;  aff'd, 
149  N.  Y.  195.  The  prohibition  of  the  carrying  on  of  a  particu- 
lar trade  upon  Sunday  is  a  proper  exercise  of  the  police  power. 
Id. 

The  peculiar  character  of  the  first  day  of  the  week,  not  sim- 
ply on  account  of  the  obligations  of  religion,  but  as  a  day  of 
rtst  and  recreation,  has  been  recognized  for  a  time  out  of 
mind  both  by  the  legislature  and  the  courts.  People  v.  Hav- 
nor, 149  N.  Y.  195 ;  affg,  i  App.  Div.  459.  The  said  act  is  a 
valid  exercise  of  the  police  power  by  the  legislature,  works  no 
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deprivation  of  liberty  or  property  within  the  meaning  of  the 
Constitution,  and  does  not  violate  the  fourteenth  amendment 
to  the  Federal  Constitution  by  denying  the  protection  of  the 
laws.    Id. 

Defense. — This  section  prohibits  manual  labor  and  mano- 
facturcs  on  the  Sabbath,  but  a  master,  in  order  to  escape  from 
liability  for  its  negligence,  cannot  plead  a  violation  on  the 
part  of  the  servant,  of  the  Sunday  law,  which  is  invited.  So- 
larz  V.  Man.  R.  Co.,  59  St.  Rep.  538;  8  Misc.  656;  29  Supp. 
1 123 ;  31  Abb.  N.  C.  426.  The  servant  may  not  be  able  to  re- 
cover for  services  rendered  on  the  faith  of  a  contract,  but  he 
is  not  for  that  reason  to  be  physically  disabled.     Id. 

Labor  on  Sunday. — Tliis  section  prohibits  all  labor  on  Sun- 
day, excepting  works  of  necessity  or  charity,  and  it  matters 
not  whether  the  prohibited  labor  is  public  or  private;  wher- 
ever it  is  performed,  it  is  prohibited.  People  v.  Moses,  55  St 
Rep.  403;  140  N.  Y.  214;  aff'g  47  St.  Rep.  181. 

The  Penal  Code,  while  prohibiting  all  labor  on  Sunday,  ex- 
cepting works  of  necessity  and  charity,  broadened  the  defi- 
nition of  work  which  was  permitted  by  providing  that  in 
works  of  necessity  and  charity  is  included  whatever  is  need- 
ful during  the  day  for  the  good  order,  health  or  comfort  of  the 
community.    Tyrrell  v.  Mayor,  34  A.  D.  334;  88  S.  R.  (54  S.) 

265.  Baseball. — Baseball  playing  on  Sunday  is  a  misde- 
meanor, and  is  prohibited  by  this  section  of  the  Penal  Code. 
Matter  of  Rupp,  ^  A.  D.  468;  87  S.  R.  927;  53  S.  927.  But 
held  not  prohibited  except  where  a  serious  interruption  of  re- 
pose of  community.  People  ex  rel.  Bedell  v.  Mott,  15  N.  Y. 
Crim.  Rep.  551  ;  38  Misc.  171. 

Fishing. — Fishing  is  prohibited  on  Sunday  everywhere  and 
under  all  circumstances.  People  v.  Moses,  55  St.  Rep.  403; 
140  N.  Y.  214;  aff'g47  St.  Rep.  181. 

Playing  ball. — The  case  of  People  v.  Dennin,  35  Hun,  327, 
was  held,  in  People  v.  Moses,  140  N.  Y.  214;  55  S.  R.  403 ;  affg 
47  id.  181.  not  to  have  been  correctly  decided.  It  cannot  be 
doubted  that  playing  ball  by  several  persons  in  a  place  open  to 
the  view  of  the  people  who  may  be  in  the  vicinity,  or  may  pass 
by,  is  condemned  by  the  principles  which  lie  at  the  bottom  of 
the  Sunday  laws,  and  is  an  act  of  playing  within  the  meaning 
of  the  statute.    Id. 

Sabbath. — The  legislature  has  authority  to  protect  the 
Christian  Sabbath  from  desecration  by  such  laws  as  it  may 
deem  necessary,  and  it  is  sole  judge  of  the  acts  proper  to  be 
prohibited,  with  a  view  to  the  public  peace  on  that  day.  Mat- 
ter of  Rupp.  33  A.  D.  468 ;  87  S.  R.  927 ;  53  S.  927. 
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These  laws  prohibit  all  labor  on  Sunday  except  works  of  ne- 
cessity or  charity.  Matter  of  Rupp,  33  A.  D.  468 ;  87  S.  R.  927  ; 
53  S.  927.  They  close  the  courts  and  public  offices  on  that 
diay  and  they  secure  the  protection  and  sanctity  of  religious 
meetings.     Id. 

Summary  proceedings. — ^Justices  of  the  peace  and  magis- 
trates generally  have  power  under  section  73,  art.  8,  tit.  8^ 
chap.  20,  part  i  of  the  Revised  Statutes  to  entertain  summary 
proceedings  for  the  punishment  of  Sabbath  breaking,  as  de- 
fined in  the  Penal  Code.  Erbe  v.  Monteverde  (Sup.  Ct.  Sp.  T. 
1895) »  69  S.  R.  476;  13  Misc.  404. 

Warrant. — ^A  peace  officer  may  without  a  warrant  arrest  a 
person  for  a  crime  committed  or  attempted  in  his  presence. 
Matter  of  Rupp,  33  A.  D.  468;  87  S.  R.  927;  53  S.  927. 

a66.  See  People  v.  Moses,  55  St.  Rep.  403;  140  N.  Y.  214; 
afFg  47  St.  Rep.  181. 

See  notes  under  sec.  263,  ante. 

Violation. — While  the  sale  of  soda  water,  sarsaparilla  and 
the  like  on  Sunday  is  not  a  violation  of  the  excise  law,  it  is  a 
clear  violation  of  the  statutes  for  the  observance  of  the  Sab- 
bath and  renders  the  violator  liable  to  arrest.  Quinlan  v.  Con- 
lin  (N.  Y.  Supr.  Sp.  T.  1895),  69  S.  R.  119;  13  Misc.  568.  This 
section  forbids  all  trades  upon  the  Sabbath,  except  the  same 
are  works  of  necessity.    Id. 

267.  Amended  by  chap.  392,  Laws  1901.  See  People  v. 
Moses,  55  St.  Rep.  403;  140  N.  Y.  214;  afl'g  47  St.  Rep.  181. 

Sale. — By  this  section,  all  manner  of  public  selling  or  offering 
for  sale  of  any  property  is  prohibited,  except  that  articles  of 
food  may  be  sold  and  supplied  at  any  time  before  ten  o'clock 
in  the  morning,  and  except  that  meals  may  be  sold  to  be  eaten 
on  the  premises  where  sold,  or  served  elsewhere  by  caterers^ 
and  prepared  tobacco  in  places  other  than  where  spirituous 
or  malt  liquors  and  wines  are  kept  or  offered  for  sale,  and 
fruits,  confectionery,  newspapers,  drugs,  medicines  and  surgi- 
cal appliances  may  be  sold  in  a  quiet  and  orderly  manner  at 
any  time  of  the  day.  Quinlan  v.  Conlin  (N.  Y.  Supr.  Sp.  T. 
189s),  69  S.  R.  119;  13  Misc.  568. 

a68.  See  People  v.  Moses,  55  St.  Rep.  403;  140  N.  Y.  214; 
aflF'g  47  St.  Rep.  i8i. 

269.  See  Erbe  v.  Monteverde  (Sup.  Ct.  Sp.  T.  1895),  69  S* 
R.  476;  13  Misc.  404. 

Misdemeanor. — ^This  section  provides  that  Sabbath  breaking 
is  a  misdemeanor.  Quinlan  v.  Conlin  (N.  Y.  Supr.  Sp.  T* 
1895),  69  S.  R.  no;  13  Misc.  568. 


368  Appendix  to  the 

270.  See  Erbe  v.  Monteverde  (Sup.  Ct.  Sp.  T.  1895),  69  ; 
R.  476;  13  Misc.  404. 

271.  Service  of  process. — Three  separate  and  distinct  ac 
are  impliedly  prohibited  in  this  section:  (i)  the  malicioi 
procuring  of  the  service  of  any  process  in  a  civil  action  c 
Saturday  upon  a  person  who  keeps  that  day  as  holy  time ;  (i 
the  service  upon  such  a  person  of  any  process  returnable  c 
that  day;  and  (3)  the  malicious  procuring  of  an  adjoummei 
to  that  day  of  a  hearing  in  a  civil  action  to  which  such  a  perse 
is  a  party.  Martin  v.  Goldstein,  80  S.  R.  961  (46  S.  961).  In  ord 
to  constitute  an  offense,  so  far  as  the  first  and  third  subdivi 
ions  above  mentioned  are  concerned,  the  element  of  mali< 
must  be  established,  whereas  such  is  not  apparently  the  caj 
as  regards  the  second  subdivision.  Id.  But  a  party  who  pr 
cures  process  against  such  person  to  be  returned  on  Saturd* 
through  inadvertence,  and  without  intent  to  fix  the  return  on 
day  kept  holy  by  defendant,  is  not  criminally  liable,  and  su< 
process  is  not  void.    Id. 

274.  Disturbance  of  meeting. — This  section  defines  the  c 
fense  of  one,  who  willfully  disturbs  an  assemblage  met  f 
religious  worship,  as  a  misdemeanor,  and  leaves  its  punis 
ment  open  to  the  provisions  concerning  misdemeanors  in  ge 
eral.  Steinert  v.  Sobey,  14  A.  D.  505;  78  S.  R.  146;  44  S.  i^ 
It  is  not  necessary  that  the  offense  should  be  prosecuted  by  i 
dictment,  and  a  justice  of  the  peace  has  power  to  try  a  pers< 
who  is  brought  before  him  charged  with  that  offense.    Id. 

277.  Does  not  prohibit  dancing  on  Sundays  other  than 
an  exhibition  or  performance.  15  N.  Y.  Crim.  Rep.  453; 
Misc.  698. 

278.  Age. — In  1895  the  section  was  amended  so  as  to  1 
crease  the  limit  of  age,  as  applied  to  rape,  to  the  period 
eighteen  years,  although  under  the  Revised  Statutes  it  w; 
but  ten  years.    People  v.  Nelson,  153  N.  Y.  90;  12  N.  Y.  C 
368. 

Consent. — The  language  of  this  section  differs  from  th 
of  the  prior  statute  on  the  subject  and  is  susceptible  of  a  co 
struction  which  renders  sexual  intercourse  against  the  will, 
without  the  consent  of  the  female,  though  under  sixteen  yea 
of  age,  essential  to  the  crime  of  rape.  People  v.  Flaherty,  i 
St.  Rep.  199;  79  Hun,  48;  29  Supp.  641. 

Evidence. — Where  defendant  is  on  trial  for  an  act  of  sexu 
intercourse  with  a  female  under  sixteen  years  of  age,  eviden 
that  eight  months  after  she  reached  such  age  she  e:ave  birth 
a  child  is  admissible.    People  v.  Flaherty,  84  S.  R.  574  (50 
574).    On  the  trial  of  an  indictment,  it  is  always  competent 
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irst  prove  that  the  crime  charged  has  been  committed,  by 
tvidence  which  does  not  connect  the  defendant  with  the  crime. 
People  V.  Flaherty,  84  S.  R.  (50  S.)  574.  After  it  is  established 
Jiat  a  crime  has  been  committed  then  the  defendant's  com- 
nission  thereof  must  be  shown.    Id. 

The  fact  that  he  attempted  to  obtain  custody  of  her,  by 
neans  of  a  forged  letter,  after  she  became  pregnant,  is  admis- 
sible.   Id. 

Where  defendant  gives,  on  cros^examination,  part  of  a 
zonversation,  it  is  competent  for  the  people  to  give  the  re- 
mainder, which  relates  to  the  subject  gone  into  by  the  defend-, 
stnt.    Id. 

It  is  competent  to  give  evidence  of  a  previous  attempt  by 
the  defendant  to  commit  rape  on  the  complainant,  although  it 
involves  the  proof  of  another  felony.  People  v.  Flaherty,  84 
S.  R.  574;  50  S.  574;  People  v.  Grauer,  12  A.  D.  464;  42  S. 
721. 

Where  defendant  is  on  trial  for  an  act  of  sexual  intercourse 
with  a  female  under  sixteen  years  of  age,  evidence  of  other 
acts  before  she  reached  such  age  is  admissible.  People  v. 
Flaherty,  ante. 

Female  under  sixteen. — On  the  trial  of  an  indictment  for 
having  intercourse  with  a  female  under  sixteen  years  of  age, 
evidence  that  she  had  such  connection  about  the  same  time 
with  others  than  defendant,  is  admissible  in  refutation  or  con- 
tradiction of  the  charge  made  against  him.  People  v.  Fla- 
herty, 79  Hun,  48 ;  61  S.  R.  199 ;  29  S.  641.  But  such  fact  is  no 
defense  for  him.    Id. 

The  amendment  of  this  section  by  chap.  693  of  1887  elimi- 
nated, on  the  trial  of  a  criminal  charge,  the  question  of  con- 
«»ent  or  resistance  from  the  case  of  an  assault  upon  a  female 
under  sixteen  years  of  age.  Dean  v.  Raplee,  64  St.  Rep.  681 ; 
145  N.  Y.  319. 

The  amendment  was  evidently  based  upon  the  principle  that 
consent  or  non-resistance  on  the  part  of  a  girl  of  that  age  was 
not  to  be  understood  in  the  same  way  as  in  the  case  of  like 
acts  committed  upon  a  woman  of  more  mature  years.    Id. 

See  People  v.  O'Malley,  52  App.  Div.  46;  15  N.  Y.  Crim. 
Rep.  52:  98  St.  Rep.  843;  People  v.  Tench.  167  N.  Y.  520; 
People  v.  Dickerson,  15  N.  Y.  Crim.  Rep.  365;  ^S  App.  Div. 
202;  People  V.  Mosier,  16  N.  Y.  Crim.  Rep.  541;  73  App. 
Div.  s. 

282.  Age. — This  section  was  amended  by  chap.  460  of  1895, 
and  the  amendment  will  go  into  effect  September  i,  1895.    In 
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subdivisions  I  and  4,  it  changes  the  word  "  sixteen  "  to  "  eigh- 
teen." 

Evidence. — In  People  v.  Brown,  55  St.  Rep.  103 ;  71  Hun, 
601 ;  24  N.  Y.  Supp.  nil,  the  evidence  of  the  complainant  and 
her  witnesses  was  held  to  be  sufficient  to  make  out  a  case 
under  this  section. 

As  to  evidence  of  age  in  case  of  abduction.  See  People  t. 
Ragone,  15  N.  Y.  Crim.  Rep.  368;  54  App.  Div.  498.  Testi- 
mony of  person  employed  in  house  of  ill-fame  that  she  saw  the 
girl  and  defendant  in  the  hall  of  said  house  not  sufficient  cor- 
roboration of  girl's  story  that  she  had  been  adbucted.  People 
V.  Miller,  16  N.  Y.  Crim.  Rep.  396;  70  App.  Div.  592.  Corrobo- 
rative testimony.  People  v.  Swasey,  77  App.  Div.  185;  17  N. 
Y.  Crim.  Rep.  138. 

283.  See  People  ex  rel.  Kenfield  v.  Lyon,  64  St.  Rep.  739;  83 
Hun,  303;  31  Supp.  942. 

See  People  v.  Brown,  55  St.  Rep.  109;  71  Hun,  601  ;  24  X.  Y. 
Supp.  II 1 1. 

Corroboration. — The  case  of  rape  is  an  exception  to  the  rule 
that  the  evidence  of  a  witness  cannot  be  corroborated  or  con- 
firmed by  proof  that  such  witness  stated  the  facts  testified  to 
on  the  trial,  on  some  previous  occasion.  People  v.  Tenvilli- 
f^er,  56  St.  Rep.  255:  74  Hun.  310:  26  N.  Y.  Supp.  674;  People 
V.  O'Snllivan,  5  St.  Rep.  702:  104  N.  Y.  481. 

lender  this  section,  it  is  not  necessary  that  the  prosecutrix 
should  be  corroborated  upon  all  the  material  points  of  the 
testimony.    People  v.  Terw^illig^er,  ante. 

This  section  is  indefinite  as  to  the  character  and  extent  of 
the  supporting:  evidence  required.     Id. 

A  disclosure  within  proper  time  is  said  to  be  some  corrobo- 
ration. Td. :  People  v.  O'Sullivan,  5  St.  Rep.  702;  104  N.  Y.  481. 

It  is  not  necessary  that  the  corroborating  evidence  should 
be  such  as  to  exclude  every  hypothesis  except  that  of  guilt. 
People  V.  Tcrwilli.c^er,  ante. 

Tlie  consent  of  the  female  need  not  be  corroborated.    Id. 

The  female  need  not  be  corroborated  on  every  material  fact, 
nor  need  the  corroboratincf  evidence  be  whollv  inconsistent 
\vith  the  theory  of  the  defendant's  innocence.  Id. ;  People  v. 
Elliott.  8  vSt.  Rep.  703;  T06  N.  Y.  283,  292. 

There  should  be  supporting  or  corroborating  evidence  fairly 
tcndinq:  to  prove :  (1)  that  a  rape  has  been  actually  committed; 
and  (2)  that  the  defendant  is  the  person  who  committed  it. 
People  V.  TerwilliGfcr,  ante. 

That  the  defendant  had  the  oportunity  at  least  to  commit 
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the  offense  charged,  is  corroborative  evidence  tending  to  con- 
nect him  with  the  commission  of  the  crime.    Id. 

The  fact  that  the  prosecutrix  was  a  girl  sixteen  years  of 
age,  that  she  was  a  considerable  distance  from  her  home,  with 
old  people  to  whom  it  would  not  be  natural  for  her  to  confide 
what  had  befallen  her,  that  she  was  within  a  comparatively 
short  distance  of  the  defendant,  who  threatened  to  kill  her  if 
she  disclosed  what  had  occurred,  that  she  expected  shortly  to 
return  to  her  parents,  her  natural  guardians  and  confidants, 
and  that  immediately  upon  her  return  home,  before  she  re- 
moved her  "  wrap,"  she  told  her  mother  what  had  occurred, 
brings  it  within  the  line  of  exceptions  to  immediate  disclosure, 
stated  in  the  case  of  People  v.  0*Sullivan,  ante.    Id. 

In  People  v.  O'Sullivan,  5  St.  Rep.  702;  104  N.  Y.  481,  the 
court  held  that  the  evidence  was  inadmissible,  because  the  dis- 
closure was  not  promptly  made,  and  the  reason  upon  which 
the  rule  is  based  for  the  reception  of  such  evidence  requires 
that  the  disclosure  should  be  quite  recent,  and  made  at  the 
first  suitable  opportunity ;  yet  it  is  said :  There  may  be  circum- 
stances which  excuse  delay,  as  when  the  prosecutrix  is  under 
the  physical  control  of  the  defendant,  when  she  is  among 
strangers  and  there  is  no  one  in  whom  she  can  confide,  when 
she  is  induced  to  silence  by  threats,  and  is  so  far  within  the 
power  or  reach  of  the  defendant  that  the  threats  may  be  exe- 
cuted. See  People  v.  Terwilliger,  ante.  In  such  and  other  like 
cases,  delay  may  be  excused,  the  disclosure  may  be  proved, 
and  all  the  facts  submitted  to  the  jury  for  them  to  determine 
what  weight  shall  be  given  to  the  disclosure,  and  what  effect 
the  delay  shall  have.     Id. 

The  rule  in  People  v.  Plath,  100  N.  Y.  590,  has  been  much 
modified  in  later  decisions.  People  v.  Terwilliger,  ante; 
People  v.  Kearney,  17  St.  Rep.  165:  no  N.  Y.  188,  194;  People 
V.  Elliott,  8  St.  Rep.  703;  106  N.  Y.  188;  People  v.  Ogle,  5  St. 
Rep.  740;  104  N.  Y.  511,  515;  People  v.  Everhardt,  5  St.  Rep. 
693;  104  N.  Y.  591 ;  People  v.  Cullen,  23  St.  Rep.  559;  5  N.  Y. 
Supp.  886. 

The  evidence,  under  this  section   to  support  that  of  the 
female  need  not  be  direct;  it  may  be  circumstantial.     People 
V.  Grauer,  12  A.  D.  464;  76  S.  R.  721 ;  42  S.  721.    It  need  not  be 
in  and  of  itself  convincing  or  conclusive,  but  it  must  be  cor- 
roborative of  the  female's  evidence.    Id. 

Upon  the  trial  of  an  indictment  for  rape,  the  defendant 
could  not  be  convicted  upon  the  testimony  of  the  girl  '*  un- 
supported by  other  evidence."    People  v.  Page,  162  N.  Y.  272. 
The  corroborative  evidence,  whether  consisting  of  acts  or 
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admissions,  must  at  least  be  of  such  a  character  and  qualit)- 
as  tends  to  prove  the  guilt  of  the  accused  by  connecting  him 
with  the  crime.  People  v.  Page,  162  N.  Y.  272.  The  corrobo- 
ration must  extend  to  every  material  fact  essential  to  consti- 
tute the  crime.  Id.;  People  v.  O'Sullivan,  104  N.  Y.  481; 
People  V.  Kearney,  no  id.  188;  People  v.  Plath,  100  id.  590; 
Kenyon  v.  People,  26  id.  203. 

Whether  there  is  any  evidence  of  corroboration  in  such 
cases  is  a  question  of  law  for  the  court,  and  if  the  case  is  sub- 
mitted to  the  jury  without  any  legal  proof  in  support  of  the 
charge,  except  that  coming  directly  or  indirectly  from  the  com- 
plainant herself,  a  conviction  cannot  be  upheld.  People  t. 
Page,  162  N.  Y.  272. 

A  witness  cannot  generally  be  corroborated  by  proving 
declarations  made  out  of  court  of  the  same  facts  testified  to  in 
court.    People  v.  Page,  162  N.  Y.  272. 

Tn  cases  of  rape  disclosures  made  by  the  female  within  a 
reasonable  time  after  the  outrage  are  admissible  as  a  part  of 
the  people's  case,  and  the  female  may  testify  when  and  to 
w^hom  made  and  the  nature  of  the  disclosure.  But  it  is  not 
"  other  evidence  "  in  support  of  her  version  of  the  affair  within 
the  meaning  of  the  statute.    People  v.  Page,  162  N.  Y.  272. 

An  accused  person  is  bound  to  deny  neighborhood  gossip 
with  respect  to  his  guilt  at  the  peril  of  furnishing  by  silence 
evidence    against    himself   when    on    trial    upon    the   charge. 
'  People  v.  Page,  162  N.  Y.  272. 

His  admission  to  another  witness  tnat  he  had  "  insulted  the 
girl."  is  not  corroborative  evidence  when  it  does  not  appear 
when,  where  or  how  the  insult  was  given.  People  v.  Page, 
162  N.  Y.  272. 

Reasonable  doubt. — Tt  is  incumbent  upon  the  prosecution  to 
prove  beyond  a  reasonable  doubt  that  the  defendant  violated 
the  person  of  the  girl  without  her  consent,  against  her  will  and 
resistance.  People  v.  Page,  162  N.  Y.  272;  People  v.  Dohring. 
59  id.  .^74:  People  v.  Connor,  126  id.  278. 

Evidence  of  virginity  twenty  months  after  the  alleged  rape 
is  not  corroborative  of  complainant's  statement  of  offense. 
People  V.  Racrone.  54  App.  Div.  498:  see  People  v.  Butler,  15 
N.  Y.  Crim.  Kep.  207:  55  App.  Div.  361.  Any  female  abducted 
at  the  same  time  with  complainant  may  testify  as  to  such  ab- 
(hictir)T\  cvcti  thoucrh  she  was  an  accomplice.  People  v. 
Panyko.  if)  N.  Y.  Crim.  Rep.  438:  71  App.  Div.  324.  See 
People  V.  Haischer,  81   App.  Div.  559;  17  N.  Y.  Grim.  Rep. 
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284.  Age  of  consent. — ^The  age  of  consent,  fixed  by  section 
^7  of  the  Penal  Code,  does  not  apply  to  the  crime  of  seduc- 
tion under  the  promise  of  marriage.  People  v.  Nelson,  153 
N.Y.9o;i2N.  Y.  Cr.  368. 

Conditional  promise. — A  promise  on  the  part  of  a  man  to 
man-y  a  woman,  who  consents  to  sexual  intercourse  with  him, 
in  case  she  becomes  pregnant  as  a  result  of  such  intercourse, 
is  not  sufficient  to  base  thereon  a  conviction  under  this  sec- 
tion. People  V.  Van  Alstyne,  63  St.  Rep.  666;  144  N.  Y.  361 ; 
rev'd,  61  St.  Rep.  232;  78  Hun,  509;  29  Supp.  542. 

The  case  of  People  v.  Duryea,  63  St.  Rep.  131 ;  81  Hun,  390; 
30  Supp.  877,  was  held  to  have  been  well  decided,  and  the 
reasoning  of  Brown,  J.,  therein  approved  by  the  court  of  ap- 
peals in  People  v.  Van  Alstyne,  ante. 

Seduction,  under  promise  of  marriage  in  case  the  female  be- 
comes pregnant,  is  not  within  this  section.  People  v.  Duryea, 
I  ante.  The  case  of  the  People  v.  Hustis,  32  Hun,  58,  is  the 
<>nly  authority  that  sustains  a  contrary  view.  Id.  The  decis- 
ion in  that  case  was  by  a  divided  court,  and  the  correctness  of 
the  conclusion  there  reached  was  questioned  in  People  v.  Van 
Alstyne,  61  St.  Rep.  232 ;  78  Hun,  509.  The  prevailing  opinion 
in  People  v.  Hustis,  ante,  is  based  upon  the  assertion  that  the 
(luestion  had  been  decided  by  the  court  of  appeals  in  Kenyon 
V.  People,  26  N.  Y.  203,  and  Boyce  v.  People,  55  N.  Y.  644.  In 
the  latter  cases,  the  promise  testified  to  was  that  the  accused 
^ould  marry  the  prosecutrix  if  she  would  consent  to  have  con- 
nection with  him,  and  neither  case  presented  the  question  of  a 
promise  conditional  upon  pregnancy.  People  v.  Duryea,  ante. 
The  court,  in  the  last  cited  case,  suggested  that  the  case  of 
People  V.  Hustis,  ante,  should  be  overruled. 

Definition. — The  term  "  previous  chaste  character,"  as  used 
in  this  section,  does  not  mean  reputation  for  chastity  but 
actual  personal  virtue.  People  v.  Nelson,  153  N.  Y.  90;  12  N. 
Y.  Cr.  368. 

Evidence. — Upon  the  trial  of  an  indictment  for  seduction 
under  promise  of  marriage,  declarations  of  defendant  in  rec^ard 
to  the  condition  of  the  prosecutrix,  and  evidence  that  defend- 
ant tried  to  induce  plaintiff  to  have  an  abortion  performed, 
are  properly  admitted.  People  v.  Orr  CSup.  Ct.  4  D.  1895),  71 
S.  R.  169;  92  Hun,  199. 

An  admission  by  the  accUvSed  of  mere  intercourse  does  not 
admit  seduction  under  promise  of  marriage.  People  v.  Gu- 
maer,  4  A.  D.  412;  39  S.  326. 

Merely  having  sexual  intercourse  with  a  female  does  not 
constitute  seduction.     Id.     In  order  to  constitute  seduction. 
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the  defendant  must  use  insinuating  arts  to  overcome  the  oppo 
sition  of  the  seduced,  and  must,  by  his  wiles  and  persuasions 
without  force,  debauch  her.  Id.;  Hogan  v.  Cregan,  6  Robt 
138,  150. 

Once. — A  woman  can  be  seduced  but  once,  at  least  under 
the  section  in  question,  and  that  the  first  voluntary  act  on  her 
part,  after  she  is  able  to  understand  its  nature  and  compre- 
hend its  enormity  is  the  only  one  in  which  she  can  participate 
as  a  victim.  People  v.  Nelson,  153  N.  Y.  90;  12  N.  Y.  Cr. 
368. 

Promise  of  marriage. — Seduction  under  promise  of  marriage 
was  not  a  crime  at  common  law,  but  was  made  such  by  chap- 
ter III  of  the  Laws  of  1848.  This  statute  was  substantially 
re-enacted  in  the  Penal  Code.  People  v.  Nelson,  153  N.  Y.  90; 
12  N.  Y.  Cr.  368. 

Variance. — Where  an  indictment  for  seduction  charges  that 
the  offense  was  committed  at  the  town  of  Forestburg  in  the 
county  of  Sullivan,  and  the  evidence  describes  the  seduction 
as  occurring  near  Sand  Spring,  without  showing  that  such 
locality  was  within  the  said  county,  a  conviction  will  not  be 
reversed  on  the  ground  that  the  crime  was  not  committed  in 
that  county.  People  v.  Gumaer,  61  St.  Rep.  768;  80  Hun,  78; 
30  Supp.  17. 

285.  Limitation. — The  two  years'  limitation  for  the  finding 
of  an  indictment  for  seduction  under  promise  of  marriage  be- 
gins to  run  from  the  time  of  the  commission  of  the  first  offense 
between  the  parties,  notwithstanding  the  prosecutrix  is  then 
onlv  fifteen  years  of  age.  People  v.  Nelson,  153  N.  Y.  90:  12 
N.  Y.  Cr.  368. 

286.  See  People  ex  rel.  Kenfield  v.  Lyon,  64  St.  Rep.  739* 
83  Hun,  303;  -^T  Supp.  942. 

Corroboration. — Upon  the  trial  of  an  indictment  for  seduc 
tion  under  the  promise  of  marriage,  the  evidence  requirec 
must  be  corroborative  of  the  promise  of  marriajsre  and  the  car 
nal  connection  and  need  not  extend  to  the  fact  that  the  femal 
seduced  was  of  previous  chaste  character  or  unmarriec 
People  V.  Orr  (Sup.  Ct.  4  D.  1801;),  y\  S.  R.  160;  02  Hun,  191 
As  to  the  promise  of  marriage  the  provision  of  this  section 
satisfied  by  proof  of  circumstances  which  actuallv  attend  a 
eneaeement  of  marriaee.  Td.  And,  as  to  the  illicit  intc 
course  and  the  inducement  which  led  to  the  consent,  evident 
of  opportunitips  and  that  the  relations  of  the  parties  were  su< 
as  indicated  thnt  confidence  in  and  aflPection  for  the  accuse 
on  the  part  of  the  female,  which  render  it  probable  that  t 
act  may  have  been  done  are  sufficient.     Id.     Proof  of  circui 
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.nces  legitimately  to  establish  the  material  facts  are  suffic- 
it  to  authorize  a  conviction.  Id.  The  testimony  of  a  phys- 
.an  that  he  examined  complainant  at  a  certain  time  and 
und  her  in  a  certain  condition,  is  admissible  to  corroborate 
IX  testimony  as  to  the  time  when  the  alleged  intercourse  oc- 
irred.    Id. 

Evidence. — In  an  action  for  seduction  under  a  promise  of 
larriage,  evidence  of  attentions  of  defendant  upon  the  prose- 
utrix  in  the  character  of  a  suitor,  furnishes  some  proof,  which 
be  jurjr'  has  a  right  to  consider  as  bearing  upon  the  alleged 
romise  of  marriage  and  seduction,  and,  to  some  extent  at 
iast,  corroborates  her  testimony  upon  that  subject.     People 

Gumaer,  6i  St.  Rep.  768;  80  Hun,  78;  30  Supp.  17. 

287.  Amended  by  chap.  376,  Laws  1903. 

Subd.  2  is  constitutional.  See  People  v.  Hagan,  52  App. 
>iv. 387;  99  St.  Rep.  120;  15  N.  Y.  Crim.  Rep.  136;  People  v. 
^'Malley,  52  App.  Div.  46. 

287a.  Added  by  chap.  168,  Laws  1905. 

388.  Amended  by  chap.  171  of  1894. 

Chap.  171  of  1894  also  repealed  sec.  206  of  chap.  661,  1893. 

%  Added  by  chap.  655,  Laws  1905. 

290.  Cruelty  to  children. — For  incorporation  of  societies  for 
le  prevention  of  cruelty  to  children,  see  chap.  130  of  1875,  as 
Mended  by  chap.  105  of  1894. 

Cigarettes. — This  section,  which  prohibits  the  sale  of  cigar- 

tes  to  children  under  the  age  of  sixteen  years,  should  not  be 

>nstrued  so  sweepingly  as  to  hold  that  it  takes  the  entire 

ade  out  of  the  prohibition  against  monopolies.     People  v. 

uke,  19  Misc.  292 ;  78  S.  R.  336 ;  44  S.  336. 

Sale  of  liquor  to  child. — Provisions  of  chapter  112  of  1896 

e  not  exclusive  and  do  not  repeal  by  implication  the  pro- 

sionof  the  above  section,  which  makes  it  a  misdemeanor  to 

n  liquors  to  a  child  actually  or  apparently  under  the  age  of 

fteen  years.    People  v.  Koenig  (Sup.  Ct.  i  D.  1896),  9  A.  D. 

6;  41  S.  283.     Such  offense  is  cognizable  in   the  court  of 

fcial  sessions  of  the  city  and  county  of  New  York,  except  in 

ase  where  the  accused  demands  a  trial  by  jury  or  where  the 

5e  is  subsequently  removed  into  the  court  of  general  ses- 

ns.    Id. 

5ubd.  6  added  by  chap.  309,  Laws  1903. 

Is  to  admission  of  children  under  sixteen.      Sorption  290  pn^ 

Is  over  section  1482  of  the  eliarfor  of  Oroator  Xow  York. 

►plev.  Jensen,  99  App.  Div.  ,']55. 

90a.  Repealed  by  chap.  171  of  1804. 

91-  Added  by  chap.  655,  Laws  1005. 

}i.  Commitment. — Where  the  child  is  under  sixteen  years 

gfe,  a  commitment  to  the  House  of  Refuj^^c  is  proper,  under 
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sections  713  and  291  of  the  Penal  Code,  as  amended  by  chapte 
31  of  1886,  provided  the  magistrate  acquires  jurisdiction  of  th« 
case.  People  ex  rel.  Cronin  v.  Carpenter,  25  Misc.  341 ;  89  S 
R.  521 ;  55  S.  521. 

Where  a  commitment  to  that  institution  of  a  child  unde 
sixteen  years,  charged  with  a  misdemeanor,  does  not  shov 
that  any  notice  was  given  to  the  parent  or  that  the  parent  waj 
present  at  the  examination  before  the  magistrate,  the  statu 
tory  provisions  as  to  notice  have  not  been  obeyed,  the  magis 
trate  has  no  jurisdiction,  and  the  child  must  be  dischargee 
from  the  institution.  People  ex  rel.  Cronin  v.  Carpenter,  2| 
Misc.  341 ;  89  S.  R.  521 ;  55  S.  521. 

This  provision  was  not  contained  in  the  Penal  Code  as  origi 
nally  enacted,  but  was  an  amendment  made  in  1886.  Peopl< 
ex  rel.  Cronin  v.  Carpenter,  25  Misc.  341 ;  89  S.  R.  521 ;  55  S 
521.  After  that  amendment,  the  case  of  People  ex  rel.  Vai 
Riper  v.  N.  Y.  Cath.  Protectory,  106  N.  Y.  604,  605,  came  be 
fore  the  court  of  appeals,  which  held  that  the  amendment  im 
plied  that  notice  must  be  given  to  the  parent,  either  under  tb 
Consolidation  Act  or  under  section  291  of  the  Code,  a: 
amended,  and  that  the  omission  to  give  such  notice  was  juris 
dictional. 

The  provisions  of  subdivision  5  of  this  section  of  the  Pena 
Code,  as  amended  by  chapter  31  of  1886,  apply  to  the  HouS" 
of  Refuge  for  the  Reformation  of  Juvenile  Delinquents  in  th' 
city  of  New  York.  People  ex  rel.  Cronin  v.  Carpenter,  2. 
Misc.  341 ;  89  S.  R.  521 ;  55  S.  521. 

Criminal  proceeding. — A  proceeding  under  this  section  fo 
the  commitment  of  a  destitute  child  to  a  charitable  institution 
is  not  a  criminal  proceeding.     Matter  of  Knowack,  158  N.  ^ 

Custody  by  consent  of  parent. — See  People  v.  Giles,  152  ^ 
Y.  136;  46  N.  E.  326;  rev'g,  12  A.  D.  495. 

To  constitute  an  improper  exposure  of  a  child,  authorizinj 
its  commitment  in  pursuance  of  this  section,  such  exposur 
must  have  been  by  the  parent  or  person  in  charge  of  sue 
child,  and,  in  the  latter  case,  the  charge  must  have  been  cot 
ferrcd  bv  the  parent.  People  ex  rel.  James  v.  Society,  etc.,  I 
Misc.  561 ;  12  N.  Y.  Cr.  86;  78  S.  R.  (44  S.),  1089.  To  authoi 
ize  the  society  to  detain  the  child,  it  must  appear  from  th 
commitment  that  "  the  parent,  guardian  or  custodian  "  of  sue 
child  was  present  at  the  examination  before  the  magistrate,  ( 
had  such  notice  thereof  as  the  magistrate  deemed  and  a< 
jud.cred  suflFicient.  Id.  A  commitment  of  the  child,  under  th 
section,  which  recites  a  charge  that  it  was  found  witho 
proper  guardianship  and  adjudicates  it  to  be  shown  by  sati 
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factory  proof,  can  not  be  held  sufficient  on  demurrer  where  the 
evidence  is  not  returned.    Id. 

Equity. — The  supreme  court,  having  general  jurisdiction  in 
law  and  equity,  has  power  to  intervene  and  restore  destitute 
children,  of  intemperate  parents,  who  have  been  committed  to 
a  charitable  institution,  to  the  custody  and  care  of  their  par- 
ents, where  conditions  have  changed  and  are  such  that  neither 
in  law  nor  morals  the  separation  of  parent  and  child  should  be 
continued.    Matter  of  Knowack,  158  N.  Y.  482. 

Chapter  438  of  1884  is  still  in  force,  and  discloses  a  statutory 
scheme  in  regard  to  the  committal  and  subsequent  discharge 
from  custody  of  poor  children  that  is  practically  in  line  with 
the  general  chancery  powers  of  the  supreme  court.  Matter 
of  Knowack,  158  N.  Y.  ^2. 

The  provisions  of  this  section  cannot  be  read  into  chap. 
253,  Laws  of  1886,  since  the  two  enactments  are  not 
found  to  be  in  pari  materia.  People  ex  rel.  Amato  v.  Roman 
Catholic  House  of  Good  Shepherd,  14  N.  Y.  Crim.  Rep.  304. 
As  to  proof  necessary  to  establish  offense  of  neglecting  to 
restrain  child  from  begging.  See  People  v.  Malone,  63  App. 
Div.  117;  16  N.  Y.  Crim.  Rep.  25.  Sub.  7  amended,  chap.  331, 
Laws  1903.    Sub.  8  added  by  chap.  50,  Laws  1903. 

292.  Application. — This  section  is  not  to  be  construed  as 
applying  only  when  the  exhibition  offends  against  morals  or 
decency,  or  endangers  life  or  limb  by  what  is  required  of  the 
child  actor.  People  v.  Ewer,  141  N.  Y.  129 ;  56  S.  R.  688 ;  aff*g, 
54  S.  R.  358 ;  24  S.  500.  Its  application  is  to  all  public  exhibi- 
tions or  shows.  Id.  That  any  and  all  such  shall  be  deemejd 
prejudicial  to  the  interests  of  the  child  and  contrary  to  the 
policy  of  the  state  to  permit,  was  for  the  legislature  to  con- 
sider and  say.    Id. 

ConstitutionaL — ^The  extent  of  the  exercise  of  the  \police 
power  of  the  state  is,  within  constitutional  limits,  a  matter 
resting  in  the  discretion  of  the  legislature.  People  v.  Ewer, 
56  St.  Rep.  668;  141  N.  Y.  129;  aff'g  54  St.  Rep.  348;  24  N.  Y. 
Supp.  500. 

This  section  is  not  unconstitutional  as  infrin^ingf  on  the 
rights  of  parent  or  child.  Matter  of  Ewer,  54  St.  Rup.  348; 
24  N.  Y.  Supp.  500;  People  ex  rel.  Sanders  v.  Grant,  54  St. 
Rep.  349;  70  Hun,  233;  24  N.  Y.  Supp.  776. 

The  legislature  has  no  right,  under  the  guise  of  protecting 
health  or  morals,  to  enact  laws  which,  bearing  but  remotely, 
tf  at  all,  upon  these  matters  of  public  concern  deprive  the  citi- 
zen of  the  right  to  pursue  a  lawful  occupation.  People  v. 
Ewer,  56  St.  Rep.  668;  141  N.  Y.  129;  aff'g  54  St.  Rep.  358;  24 
N.  Y.  Supp.  500;  Matter  of  Jacobs,  98  N.  Y.  98;  People  v. 
Marx,  99  N.  Y.  977;  People  v.  Gilson,  16  St.  Rep.  185;  109 
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N.  Y.  389;  People  v.  Rosenberg,  53  St.  Rep.  i ;  138  N.  Y.  4 

But,  by  preventing  the  exhibition  of  children  of  tender  a 
immature  age  upon  the  theatrical,  or  other  public  stage,  t 
legislature  is  exercising  that  right  of  supervision  and  conti 
over  the  child,  which,  in  every  civilized  state,  inheres  in  t 
government,  and  which  nothing  in  the  legal  relation  of  pare 
and  child  should  be  deemed  to  forbid.    People  v.  Ewer,  ant 

The  legislature  cannot  take  from  parents  the  right  to  er 
ploy  their  children  in  any  lawful  occupation,  not  indecent  ( 
immoral,  or  dangerous  to  life,  limb,  health  or  morals.    Id. 

Prohibited  acts. — The  prohibited  acts,  included  in  subd.  3  < 
this  section  are  five  in  number:  (i)  singing;  (2)  dancing;  (• 
playing  upon  a  musical  instrument ;  (4)  in  a  theatrical  cxh 
bition ;  (5)  in  any  wandering  occupation.  Matter  of  Steven 
54  St.  Rep.  559 ;  24  N.  Y.  Supp.  780.  Each  has  a  distinct  an 
separate  significance,  and,  therefore,  no  one  is  inclusive  x>l  tl: 
other.    Id. 

The  mayor  of  a  city  has  no  power,  under  this  section,  t 
grant  a  consent  for  a  theatrical  exhibition  which  includes  sinj 
ing  or  dancing  by  a  child.    Id. 

Subd.  3.  Subd.  3  is  not  named  in  the  final  clause  of  this  se( 
tion  for  the  reason  that  a  violation  of  its  parts  was  authorize 
when  consent  of  the  mayor  was  obtained.  Id.  This  appli< 
only  to  the  term  "  theatrical  exhibition,"  leaving  singing,  dan< 
ing,  playing  upon  a  musical  instrument  and  wandering  occi 
pation  in  the  same  status  as  the  other  subdivisions.    Id. 

Under  subd.  3  of  this  section,  the  employment  of  a  chil( 
under  sixteen  years  of  age,  in  singing,  dancing,  or  playin 
upon  a  musical  instrument,  or  in  a  theatrical  exhibition,  or  i 
any  wandering  occupation,  is  an  offense  against  the  statut 
People  ex  rel.  Sanders  v.  Grant,  54  St.  Rep.  349;  70  Hun,  23; 
24  N.  Y.  Supp.  776. 

Subd.  5.  The  whole  permissive  part  of  subd.  5  of  this  se 
tion  relates  to  the  musical  question  and  nothing  else:  and  tl 
word  "  musician  "  qualifies  both  concert  and  theatrical  exhib 
tion.    Id. 

Reversal  by  appellate  division  of  a  conviction  in  court  • 
special  sessions  of  the  city  of  New  York.  See  People  v.  M 
lone,  160  N.  Y.  568. 

293.  Warrant. — To  authorize  an  arrest  under  this  section 
warrant  was  unnecessary.  People  ex  rel.  James  v.  N.  Y.  S 
cictv  for  Prevention  of  Cruelty  to  Children,  12  N.  Y.  Cr.  i 
78  S.  R.  toq8:  43  S.  1098. 

294.  Inference. — Suspicion  cannot  give  probative  force 
testimony  which  in  itself  is  insufficient  to  establish,  or  to  j 
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Ey  an  inference  of  a  particular  fact,  and  proof  of  one  offense 
mnotaidinestablishing  another,  which  is  not  only  not  proved, 
ut  as  to  which  there  is  no  affirmative  evidence,  from  which  a 
igal  inference  can  be  drawn.  People  v.  Van  Zile,  62  St.  Rep. 
59;  143  N.  Y.  368;  38  N.  E.  Rep.  380.  See  People  v.  O'Neill, 
5  N.  Y.  Crim.  Rep.  391 ;  34  Misc.  285. 

Ingredients. — Under  this  section,  the  crime  is  perpetrated 
)y  prescribing,  supplying  or  administering  to  a  woman, 
whether  pregnant  or  not,  any  medicine,  drug  or  substance 
R'ith  intent  thereby  to  procure  a  miscarriage,  or  advising  or 
rausing  a  woman  to  take  any  medicine,  drug  or  suDstance,  un- 
css  the  same  is  necessary  to  prolong  the  life  of  the  woman,  or 
jhe  child  with  which  she  is  pregnant.  People  v.  Van  Zile,  56 
5t.  Rep.  201 ;  73  Hun,  543 ;  26  N.  Y.  Supp.  390.  Or,  secondly, 
ising  or  causing  to  be  used  any  instrument  or  other  means  to 
iccomplish  the  same  result.    Id. 

298.  See  Fordham  v.  Gouverneur  Village  (Sup.  Ct.  3  D. 
1896),  5  A.  D.  565,  567 ;  39  S.  396. 

299.  See  Karstens  v.  Karstens,  79  S.  R.  966,  968;  45  S.  966, 
)68. 

305.  Disinterring  corpse. — It  is  an  indictable  offense  to  dis- 
ntera  corpse,  unless  the  deceased  in  his  lifetime  had  directed 
>uch  a  thing,  or  his  relatives  consent  to  it.  Wehle  v.  U.  S. 
Mutual  A.  Ass'n,  63  St.  Rep.  465,  468;  11  Misc.  36;  31  Supp. 
iSS-  And  the  resurrecting  it  for  the  purpose  of  dissection  does 
lot  relieve  from  criminality.    Id. 

308.  See  Wehle  v.  U.  S.  Mutual  A.  Ass*n,  63  St.  Rep.  465, 
[68;  II  Misc.  36;  31  Supp.  865,  and  notes  under  sec.  305,  ante. 
The  words  "  not  exceeding  the  sum  of  five  hundred  dollars  " 
^Pply  to  the  trial  court  and  to  the  appellate  division  separately 
ind  not  collectively.  People  v.  Ferran,  162  N.  Y.  545;  15  N. 
^'  Crim.  Rep.  60. 

309.  See  Wehle  v.  U.  S.  Mutual  A.  Ass'n,  63  St.  Rep.  465, 
^\  II  Misc.  36;  31  Supp.  865,  and  notes  under  sec.  305,  ante. 

311.  Removing. — Removing  dead  bodies  "  for  the  purpose 
>f  selling  the  same,"  or  "from  mere  wantonness,"  is  punish- 
'We  by  fine  and  imprisonment.  Wehle  v.  U.  S.  Mutual  A. 
^ss'n,  63  St.  Rep.  468;  11  Misc.  36;  31  Supp.  365. 

316.  CertificMc  of  conviction. — As  to  the  sufficiency  of  a 
^rtificate  of  conviction  in  a  case  under  this  section  in  a  court 
f  special  sessions,  see  People  ex  rel.  Ryan  v.  Webster,  67  St. 
'^-  79 :  33  Supp.  337. 
.^17.  Obscene  book,  etc. — It  is  the  settled  American  rule  that 

is  not  necessary  to  set  out  matter  in  an  indictment  which 
c  grand  jury  asserts  to  be  too  obscene  for  recital.    People  v. 
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Kaufman,  14  A.  D.  305;  yy  S.  R.  1046;  43  S.  1046.  It  is  onl 
necessary  to  identify  the  obscene  book  or  publication  su 
ficiently  to  apprise  the  defendant  of  what  particular  book  ( 
publication  is  intended,  and  to  aver  its  obscenity,  giving  as  a 
excuse  for  not  setting  forth  the  obscene  matter  that  it  is  j 
gross  as  to  b^  offensive  to  the  court  and  improper  to  be  place 
on  its  records.  Id.  The  defendant  must  then  be  satisfied  wit 
such  descriptive  allegations  as  clearly  identify  the  book  fc 
publication  intended,  together  with  the  statement  that  the  ol 
scene  matter  which  the  grand  jury  deem  too  foul  to  be  sprea 
upon  the  record  is  contained  therein.  Id.  If  anything  more  : 
requisite  for  the  protection  of  the  defendant's  rights,  it  ma 
be  left  to  the  discretion  of  the  court  to  compel  the  public  proj 
ecutor  to  furnish  such  further  information  or  specification  a 
may  be  needful.  Id.  A  person,  indicted  for  selling  an  obscen 
book,  cannot  be  convicted  upon  proof  that  he  purchased  th 
book,  for  apother,  and  the  defendant  is  entitled  to  have  th 
court,  in  its  charge,  make  this  distinction  clear  to  the  jur 
Id. 

322.  Amended  by  chap.  270,  Laws  1905.        See  People 
Burns,  12  N.  Y.  Cr.  247 ;  78  S.  K.  1106 ;  44  S.  1106 ;  Peop 
V.  Miller,  17  N.  Y.  Crim.  Rep.  263 ;  81  App.  Div.  255. 

Leased  building. — This  section  expressly  provides  that 
shall  be  construed  to  apply  to  any  part  or  parts  of  a  house  use 
for  any  of  the  purposes  herein  specified.     People  v.  Jame 
(Sup.  Ct.  4  D.  1896),  II  A.  D.  609;  yj  S.  R.  315;  43  S.  315. 

Positive  crimes. — Where  the  specified  acts,  which  bring  th 
alleged  oflFender  within  the  definition  of  a  "  disorderly  person, 
constitute  positive  crimes,  such  as  common  gambling  and  th 
keeping  of  bawdy  houses  and  render  him  amenable  to  pros< 
cution  therefor,  he  is  to  be  arrested  and  prosecuted  in  the  usuJ 
and  ordinary  mode  provided  by  law,  where  a  felony  or  misd< 
meanor  has  been  committed.  People  v.  Fuerst  (Ct.  Ses 
1895),  69  S.  R.  205 ;  13  Misc.  304. 

Special  sessions. — The  offenses,  defined  in  this  section,  ai 
not  among  those  enumerated  in  sec.  56  of  the  Code  of  CrinfJ 
nal  Procedure  as  being  within  the  jurisdiction  of  courts  < 
special  sessions.  People  v.  Upson,  61  St.  Rep.  158;  79  Hu 
87;  29  Supp.  615. 

Courts  of  special  sessions  have  no  jurisdiction  over  the  c 
fenses  defined  in  this  section,  unless  conferred  by  virtue 
some  special  provision  of  the  law.     Id. 

Chap.  204  of  1893  conferred  jurisdiction  upon  the  po^! 
justice  of  Rochester  to  hear,  try  and  determine  a  connpl^' 
for  keeping  a  disorderly  house.     Id. 


V, 
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See  People  v.  Fuerst  (Ct.  Sess.  1895),  69  S.  R.  205;  13 

action. — ^This  section  recognizes  a  distinction  between 
policies  and  lottery  tickets,  but  does  not  state  in  what 
sts.  People  V.  Jones  (Sup.  Ct.  2  D.  1895),  69  S.  R.  273; 
,  12.  In  the  case  above  cited,  there  was  proof  given, 
e  trial  of  an  indictment  for  selling  lottery  policies,  that 
er  in  question  was  what  is  commonly  known  as  a  lot- 
licy,  and  the  court,  notwithstanding  such  proof,  sub- 
that  question  of  fact  to  the  jury,  accompanied  by  the 
nt  that  it  was  not  a  ticket.  And  it  was  held,  that  the 
ige  erred  in  charging  the  jury  that  the  paper  in  ques- 
s  a  lottery  ticket,  and  that  as  it  did  not  appear  that 
ng  was  not  prejudicial  to  the  defendant,  a  new  trial 
3e  granted. 

selling. — Pool  selling  in  the  Penal  Code,  is  not  consid- 
the  chapter  concering  "  lotteries,"  but  is  in  the  chapter 
ing  "  gaming,"  and  is  classified  with  bets  and  wagers. 
.  Gray,  60  St.  Rep.  46;  ^^  Hun,  402;  28  Supp.  811. 
ry. — In  this  state,  the  import  of  the  term  "  lottery  "  is 
n  to  doubt  or  dispute,  for  its  definition  is  established 
by  legislation  as  by  the  adjudication  of  the  courts. 
V.  Britton,  58  St.  Rep.  837;  8  Misc.  201;  People  v. 
94  N.  Y.  137.  Where  a  pecuniary  consideration  is 
d  it  is  to  be  determined  by  lot  or  chance,  according  to 
:me  held  out  to  the  public,  what  and  how  much  he  wHo 
I  money  is  to  receive  for  it—  that  is  a  lottery.  Hull  v. 
>,  56  N.  Y.  424;  Kohn  v.  Koehler,  96  id.  367.  In  Gover- 
:.,  V.  The  American  Art  Union,  7  N.  Y.  228,  it  was  ad- 
that  an  annual  distribution  by  lot  among  the  members 
"t  union  of  works  of  art  purchased  by  their  subscrip- 
a  lottery  within  the  meaning  of  the  Constitution.  In 
Ruggles,  ante,  it  was  so  held  of  a  scheme  for  selling 
s  of  candy,  in  some  of  which  were  tickets  entitling  to 
and  in  others  none.  In  Negley  v.  Devin,  12  Abb.  N.  S. 
vas  so  held  of  a  ticket  entitling  to  admission  to  a  con- 
d  to  whatever  gift  might  be  awarded  to  its  number. 
Vilkinson  v.  Gill,  74  N.  Y.  63,  it  was  held  of  any  game 
:e  of  chance  in  the  nature  of  a  lottery,  the  chief  judge, 
:hat  the  courts  have  uniformly  looked  beyond  the  mere 
■  the  transaction  and  sought  out  and  suppressed  the 
ce  itself.  The  cases  wherein  the  transaction  was  ad- 
not  to  be  a  lottery  are  equally  illustrative  of  the  prin- 
Thus,  in  People  v.  Gillson,  16  St.  Rep.  185;  109  N.  Y. 
s,  the  scheme  was  held  to  be  no  lottery,  because  not  in- 
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volving  the  slightest  element  of  chance.  Similarly,  in  Koh 
V.  Kohler,  96  N.  Y.  332,  368,  the  scheme  was  declared  not  t 
be  a  lottery,  because  the  property  was  not  raffled  for  or  dij 
tributed  by  lot  or  chance.  From  all  the  cases,  the  constituer 
elements  of  a  lottery  seem  to  be:  An  expedient  held  out  t 
the  public,  which  for  a  pecuniary  consideration,  offers  the  poj 
sibility  and  promise  of  a  gain,  not  the  product  of  the  outla; 
but  contingent  merely  upon  a  designated  chance  event.  Irvin 
V.  Britton,  8  Misc.  201 ;  58  S.  R.  837. 

A  lottery  is  defined  to  be  a  scheme  for  the  distribution  ( 
property  by  chance  among  persons  who  have  paid  or  agree 
to  pay  a  valuable  consideration  for  the  chance.  People  ex  re 
Lawrence  v.  Fallon  (Sup.  Ct.  i  D.  1890^,  4  A.  D.  82 ;  39  S.  86« 
aff'd,  152  N.  Y.  112;  46  N.  E.  296.  The  essential  quality  of 
lottery  is  that  the  distribution  of  the  prizes  shall  depend  ei 
tirely  upon  chance,  and  that  so  far  as  possible,  if  the  lottei 
is  honestly  conducted,  no  other  element  whatever  shall  ent 
into  it.    Id. 

A  scheme  for  distributing  money  and  cigars  amoung  pii 
chasers  who  should  estimate  most  closely  the  number  of  ciga 
on  which  the  government  would  collect  taxes  during  a  certa 
month,  held  a  lottery.  People  ex  rel.  Ellison  v.  Lavin,  179  ] 
Y.  164. 

The  conducting,  by  a  racing  association  organized  und 
chapter  570  of  1895,  of  horse  races  for  premiums  or  stakes  co 
sisting  of  a  definite  sum  payable  by  the  association  out  of  tl 
entrance  fees  paid  by  the  competitors,  does  not  constitute 
lottery,  within  the  meaning  of  that  term  as  defined  by  tl 
Code.  People  ex  rel.  Lawrence  v.  Fallon,  152  N.  Y.  11 ;  46  1 
E.  296;  aflF'g,  4  A.  D.  82;  39  S.  865.  This  section  was  not  ii 
tended  to  include  within  its  provisions  every  transactic 
which  involved  any  degree  of  chance  or  uncertainty,  but  i 
plain  purpose  was  to  prohibit  and  punish  certain  well-kno\v 
offenses  which  had  existed  and  been  regarded  as  crimes  befoi 
the  enactment  of  the  law.     Id. 

325.  Lottery. — Where  the  winner  of  a  horse  race  is  to  r 
ceive  a  certain  stake,  to  be  put  up  from  the  entrance  fee  and  a 
additional  sum  to  be  added  by  the  manager  of  the  race  if  tl 
entrance  fees  are  insufficient,  such  a  race  is  not  a  lotter 
Matter  of  Dwyer  (Sup.  Ct.  Sp.  T.  1895),  70  S.  R.  546;  14  Mis 
204. 

The  scope  of  the  decision  in  Kohn  v.  Koehler,  96  N.  Y.  36 
has  been  entirely  misapprehended  and  it  was  not  intended  1 
decide  in  that  case  that  the  sale  of  bonds  with  a  lottery  attac! 
ment,  such  as  was  contained  in  the  bonds  then  in  consider 
tion,  was  not  in  contravention  of  this  section  of  the  Penal  Cod 
People  V.  Wolff,  14  A.  D.  75 ;  77  S.  R.  421 ;  43  S.  421.  Under  tl 
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provisions  of  the  Penal  Code,  a  person  who  deals  in  tickets, 
chances,  shares  or  interest  in  or  dependent  upon  the  event  of  a 
lottery  to  be  drawn  within  or  without  this  state,  is  guilty  of  a 
misdemeanor,  a  very  different  case  from  that  which  was  pre- 
sented to  tfie  court  of  appeals  in  the  Austrian  bond  case.    Id. 

326.  See  Matter  of  Blum,  62  St.  Rep.  78 ;  9  Misc.  571 ;  30 
Supp.  396. 

Wager. — A  deposit  by  two  persons,  who  are  about  to  en- 
l^age  in  a  boxing  contest,  to  form  a  purse  for  the  winner,  is  a  bet 
•or  wager.  Stoddard  v.  McAuliff,  63  St.  Rep.  427;  81  Hun,  524; 
Ji  Supp.  38. 

An  optional  contract  for  the  sale  of  property  is  a  wager 
within  the  statute,  and  therefore  void,  where  it  is  the  intention 
not  to  sell  or  deliver  the  property  by  the  one  party  or  to  pur- 
chase it  by  the  other,  but  merely  to  settle  the  difference  in 
money,  according  to  fluctuations  in  market  values.  People  v. 
Wade,  13  N.  Y.  Cr.  425. 

327.  Advertising  a  lottery  is  a  misdemeanor.  People  ex  rel. 
Ellison  v.  Lavin,  179  X.  Y.'  164. 

332.  See  People  v.  Burns,  19  Misc.  680. 

336.  Chapters  8  and  9  of  title  10. — In  this  state  a  distinction 
has  been  made  by  these  chapters  of  the  Penal  Code  between 
gaming  and  lotteries.  People  v.  Fuerst  (Ct.  Sess.  1895),  69  S. 
^-  205;  13  Misc.  304.  The  various  provisions  contained  in 
^hapter  9  above  mentioned,  were  intended  to  prevent  gambling 
in  the  ordinary  acceptance  of  the  term,  by  cards,  dice  and  other 
symbols  of  chance  or  hazard,  in  places  more  or  less  private  or 
secluded,  and  which,  in  itself,  without  reference  to  any  other 
element,  was  malum  prohibitum  and  not  malum  in  se.    Id. 

34i»  See  dissenting  opinion  in  Gideon  v.  Dwyer  (Sup.  Ct.  i 

D.i89s),66S.R.452. 

342.  Amended  chap.  649,  Laws  1904.  See  People  ex  rel. 
I^wisohn,  96  App.  Div.  201. 

343-  See  People  ex  rel.  Sturgis  v.  Fallon,  152  N.  Y.  i ;  46  N. 
E.  302;  4  A.  D.  76 ;  39  S.  860. 

344*  An  indictment  which  charges  defendant  with  gambling 
for  money,  to  wit :  for  the  sum  of  five  dollars  with  M.  at  a  place 
^nd  date  named,  and  in  the  second  count  charges  him  with 
having  gambled  for  money,  or  other  property,  to  wit :  liquors, 
on  the  same  day  and  at  the  same  villac^e,  but  fails  to  name  the 
person  with  whom  the  game  was  played,  is  not  demurrable 
under  section  278.  on  the  ground  that  it  charges  more  than  one 
^rime.  People  v.  O'Malley,  52  App.  Div.  46;  15  Crim.  Rep. 
52;  98  St.  Rep.  843.  This  section  is  constitutional.  People  ex 
^cL  Wilson  v.  Flynn,  16  N.  Y.  Crim.  Rep.  491. 

344^  Added  by  chap.  190,  Laws  1901,  is  constitutional. 
People  V.  Adams,  17  N.  Y.  Crim.  Rep.  443 ;  85  App.  Div.  390; 
^ffd,i76N.Y.35i. 
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344b.  Added  by  chap.  190,  Laws  1901.  Held  constitudonaL 
People  ex  rei.  Wilson  v.  Flynn,  16  X.  Y.  Crim.  Rep.  491;  72 
App.  Div.  67:  People  v.  Adams,  176  X.  Y.  351. 

346.  See  People  v.  Krivitzky,  168  X.  Y.  182 ;  People  ▼.  Hd- 

man,  61  App.  Div.  541. 

351.  Amended  by  chap.  636,  Laws  1901. 

Bookmaking. — The  making  or  recording  by  a  person  upon 
a  race  course  authorized  by.  and  entitled  to  the  benefits  of, 
chapter  570  of  1895.  of  a  bet  upon  a  horse  race  taking  place 
thereon,  even  though  it  be  denominated  book-making,  is  sub- 
ject to  the-  exclusive  penalty  of  forfeiture  of  the  amount  of  the 
bet,  to  be  recovered  in  a  civil  action,  prescribed  by  section  17 
of  the  act.  and  consequently  is  excepted  from  the  provisions 
of  thi^  section,  provided  such  making  or  recording  is  not  ac- 
compii>hed  by  any  of  the  acts  specifically  excepted  in  said  sec- 
tion 17.  People  ex  rel.  Sturgis  v.  Fallon.  152  X.  Y.  i ;  46  N. 
E.  302 :  4  A.  D.  76:  39  S.  S'jo. 

Horse  racing  for  prizes,  not  depending  upon  entrance 
money,  is  not  either  pool-selling  nor  book-making.  People  ex 
rel.  Lawrence  v.  lallon  •  Sup.  Ct.  i  D.  18961.  4  A.  D.  Sz:  39  S. 
863:  att'd.  152  X.  Y.  12:  46  X.  E.  296. 

The  conductinjij  of  horse  races  by  a  racing  association  for 
premiums  or  stakes,  in  the  usual  way  and  under  the  rules  gen- 
erally adopted   by   racing  associations,  does  not   render  its 
officers  guilty  of  either  book-making  or  pool-selling.     People 
ex  rel.  Lawrence  v.  Fallon.  152  X.  Y.  12;  46  X.  E.  296;  affg. 
4  A.  D.  82 :  39  S.  865.    The  offering  or  paying,  by  a  racing  as- 
sociation, of  premiums  or  prizes  to  the  successful  horses,  out 
of  its  c^^eneral  funds,  to  which  the  horse  owners  participating 
in  the  races  have  contributed  by  payments  into  the  general 
treasury  of  the  association,  constituting  a  part  of  its  general 
assets  for  the  time  being,  subject  only  to  the  obligation  of  the 
association  to  pay  the  amount  of  the  several  prizes,  does  not 
constitute  gambling:,  within  section  9,  article  I  of  the  Consti- 
tution.    Id.     Chapter  570  of  1895  is  not  violative  of  the  pro- 
visions of  tlie  Constitution  which  forbid  gambling,  in  that  it 
authorizes  associations  organized  under  it  to  hold  and  conduct 
meetin^^s  for  races  for  premiums  or  prizes  to  be  awarded  to 
the  successful  horses.     Id.    This  statute  is  a  special  law,  and 
the  conducting  of  races  organized  under  it  constitutes  an  ex- 
ception to  section  352  of  the  Penal  Code  which  prohibits  rac- 
ing for  a  stake,  bet  or  award  "except  as  allowed  by  special 
law."     Id. 

P»y  sec.  II  of  chap.  213  of  1891,  the  trustees  are  exempted 
frorn  the  operation  of  chap.  9  of  title  10  of  the  Penal  Code, 
relating  to  gambling,  or  of  the  provisions  of  any  penal  statute 
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not  contained  in  said  chapter  if  they  comply  with  sec.  9  of 
the  act,  by  posting  in  a  conspicuous  place  printed  notices  or 
placards,  in  large  and  legible  type,  to  the  effect  that  all  dis- 
orderly conduct,  pool-selling,  book-making,  or  other  kind  of 
gambling  is  prohibited,  and  also  containing  a  copy  of  sec.  351 
of  the  Penal  Code,  and  also  if  they  comply  with  sec.  10,  which 
requires  the  appointment  of  not  less  than  five  policemen  for 
the  purpose  we  have  heretofore  noted.  Grannan  v.  West- 
chester Racing  Association,  16  A.  D.  8 ;  78  S.  R.  790 ;  44  S.  790. 
But  such  exemption  does  not  obtain  if  such  pool-selling,  book- 
making,  or  other  gambling  shall  be  knowingly  permitted  by 
the  trustees  or  directors.    Id. 

Pool  selling. — In  the  Penal  Code,  pool  selling  is  not  consid- 
ered in  the  chapter  concerning  "lotteries,"  but  is  in  the  chapter 
concerning  "gaming,'*  and  is  classified  with  bets  and  wagers. 
Reilly  V.  Gray,  60  St.  Rep.  46;  yy  Hun,  402;  28  Supp.  811. 

Chap.  479  of  1887,  authorizing  pool  selling  on  races  con- 
ducted on  the  track  of  any  incorporated  association,  is  uncon- 
stitutional.    Id. 

Running  a  pool  room  is  an  offense,  under  this  section,  and 
punishable  by  imprisonment  for  one  year  or  by  a  fine  of  not 
over  $2,000,  or  both.  King  v.  Brewer,  60  St.  Rep.  692;  8  Misc. 
587;  29  Supp.  1 1 14;  31  Abb.  N.  C.  325. 

Chap.  479  of  1887,  in  so  far  as  it  purports  to  authorize  pool 
selling  was  repungnant  to  the  prohibition  of  lotteries  in  sec.  10, 
^rt.  I.  of  the  State  Constitution,  and  is  void  and  of  no  effect. 
Irving  V.  Britton,  58  St.  Rep.  840;  8  Misc.  201. 

Whether  this  chapter  was  inoperative  to  legalize  book-mak- 
ing was  a  question  presented  and  argued  by  counsel  but  not 
decided  by  the  court,  in  Irving  v.  Britton,  .s8  St.  Rep.  836;  8 
Misc.  201.  But  it  was  intimated  that,  as  this  act  did  not  pur- 
port to  validate  book-making,  but  only  exempted  it  from  the 
operation  of  this  and  the  following  sections,  the  illegality  was 
obvious  and  inevitable  from   the  provisions  of  the  Revised 

Statutes  against  betting  and  gaming.    See  sec.  8  of  t  Edm.  St. 
014. 

Sections  i,  2  and  3  of  chap.  479  of  1887  were  amended  by 
chao.  197  of  t8q4. 

^  method  of  pool  selling  is  described  in  Irving  v.  Britton, 
ante. 

%  this  section  and  sec.  352,  post,  pool  selling  and  book- 
jnakingrQn  2i  horse  race  are  denounced  as  crimes,  and  punished 
"Y  imprisonment.     Id. 

\^ap.  46Q  of  t8q3  makes  pool  selling:  at  horse  races  a  felony, 
while  the  above  section  of  the  Penal  Code,  describing:  nearly 
the  same  offense,  makes  it  a  misdemeanor.  People  v.  Cleary 
fCt.  Sess.  1895),  70  S.  R.  209;  13  Misc.  546.     In  1887,  the 
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legislature  passed  a  law  (chap.  479)  by  which  the  operation  of 
this  section  was  suspended,  permitting  recording  or  register- 
ing bets  or  wagers  and  selling  pools  upon  the  result  of  contests 
of  skill,  speed  and  power  of  endurance  of  horses  upon  the  race 
tracks  and  grounds  on  which  racing  is  had,  owned  or  leased  or 
conducted  by  racing  associations  incorporated  under  the  laws 
of  this  state  for  the  purpose  of  improving  the  breed  of  horses, 
but  continued  the  inhibitions  of  the  Penal  Code  under  more 
severe  penalties,  if  such  pool  selling  was  conducted  elsewhere 
than  on  the  race  tracks  and  grounds  of  such  racing  associations. 
Id.      In    i8c)3  an   amendment  to  the  above  law  was  passed, 
which,  while  it  permitted  pool  selling  and  recording  and  regis- 
tering bets  on  contests  of  speed  and  endurance  of  horses  on 
race  tracks  and  grounds  owned,  leased  or  conducted  by  rac- 
ing associations  incorporated  under  the  laws  of  this  state  for 
the  purpose  of  improving  the  breed  of  horses,  declared  any 
person  who  shall  engage  in  such  pool  selling  or  bookmaking 
or   receivinc^  or  recording  bets  or   wagers   elsewhere,  to  be 
guilty  of  a  felony.    Id.    The  Ives  pool  law  was  intended  to  re- 
vise the  then  existing  statutes  upon  the  subject  of  pool  selling 
and  book-making  and  consolidate  them.    Id.    By  this  section 
of  the  Penal  Code,  it  was  made  unlawful  for  any  person  to  reg- 
ister or  record  bets  or  wagers  or  sell  pools  at  anv  time  or 
at  any  place,  where  the  Ives*  pool  law  permitted  such  practices 
on  certain  days  and  times  upon  race  traks  or  grounds  on  which 
racing  is  had,  etc..  thereby  virtually  re-enacting  the  provisions 
of  this  section,  and  applying  its  prohibitions  for  all  places 
except  the  race  tracks  and  grounds  aforesaid,  and  change  the 
character  of  the  offense  from  a  misdemeanor  to  a  felony.    Id. 
After  April  22,  1893,  the  only  penal  statute,  under  which  tKe 
prosecution  for  pool  selling  and  book  making  could  be  had, 
was  the  amended  Ives  pool  law.     Id.     This  section  of  the 
Penal  Code,  which  makes  pool  selling  at  horse  races  a  mis- 
demeanor, was  impliedlv  repealed  by  chao.  47Q  of   1887,  as 
amended  by  chap.  460  of  1803.     ^^'     ^"t  the  said  statute,  as 
amended,  was  impliedly  repealed  by  sec.  9,  art.  i  of  the  Re- 
vised Constitution,  which  without  exception  forbade  pool  sell- 
inof  within  the  state.    Id.    The  subsequent  amendments  to  this 
section  cnnnot  affect  a  person,  where  its  provisions  in  so  far 
as  thev  relate  to  l"«im.  are  ex  post  facto.     Id. 

Chap,  qri  of  180=;.  which  amends  this  section  of  the  Code. 
is  not  v^  violation  of  sec.  17  of  art.  '^  of  the  Constitution.  Peo- 
ple v.  Weaver  fSup.  Ct.  t  D.  t8o6V  7  A.  D.  608. 

The  commitment  to  answer  complaint  charre  of  violation  of 
this  section  is  void.     People  ex  rel.  Allen  v.  Hagen.  t6  N.  Y. 


Pbnal  Code  387 

Crim.  Rep.  309;  170  N.  Y.  46.  Keeping  of  premises  not  located 
upon  a  race  track  for  recording  and  registering  bets  on  horse 
races,  does  not  fall  within  exception  of  section.     People  v. 
Leroy,  16  N.  Y.  Crim.  Rep.  496;  72  App.  Div.  55.    A  person 
charged  with  pool  selling,  book  making,  etc.,  is  liable  to  be 
punished  under  this  section,  and  his  liability  is  not  limited  to 
a  suit  for  a  penalty  in  a  civil  action  at  the  instance  of  the 
complainant  or  the  maker  of  the  bet  of  which  he  was  the 
stakeholder.    The  People  ex  rel.  Clifton  v.  De  Bragga,  17  N. 
Y.  Crim.  Rep.  12;  73  App.  Div.  579.     An  indictment  which 
shows  that  the  defendants,  on  a  given  day,  did  feloniously, 
outside  the  race  course  authorized  by  law,  ''engage    ...    in 
Poolselling  and  selling  pools  upon  the  result  of  a  trial  and 
contest  of  speed  and  power  of  endurance  of"  horses  on  the  day 
rained,  is  a  sufficient  statement.     People  v.  Corbales,  17  N. 
Y.  Grim.  Rep.  469;  86  App.  Div.  531.     It  is  not  necessary  in 
order  to  convict  of  the  crime  of  pool  selling  to  prove  that  the 
entire  contribution  of  the  various  bettors  was  divided  among 
^e  winners.     People  v.  McCue,  17  N.  Y.  Crim.  Rep.  534;  87 
App.  Div.  72.     Held  constitutional.     People  v.  Stedeker,  75 
App.  Div.   449;    17   N.   Y.   Crim.   Rep.    127;   People   ex   rel. 
Clifton  V.  De  Bragga,  17  N.  Y.  Crim.  Rep.  12.     Commitment 
to  await  the  action  of  the  grand  jury,  "upon  a  charge  of  viola- 
tion of  section  351    of  the  Penal  Code*'  defective.     People  ex 
rel.  Allen  v.  Hagen,  170  N.  Y.  46.    See,  also.  People  v.  Shan- 
non, 17  K  Y.  Crim.  Rep.  532;  People  v.  Murphv,  93  App. 
Div.  379 ;  People  v.  Ebel,  98  App.  Div.  270. 

353.  See  notes  under  preceding  section. 

Racing. — See  dissenting  opinion  in  Gideon  v.  Dwyer  (Sup. 
Ct.  iD.  1895),  66  S.  R.  432. 

This  section  in  so  many  words,  makes  all  racing  or  trial  of 
speed  between  horses  or  other  animals  for  any  bet,  stake  or 
reward,  a  misdemeanor.  Matter  of  Dwyer  (Sup.  Ct.  Sp.  T. 
^895),  70  S.  R.  546:  14  Misc.  204.  It  indisputably  covers  the 
racing  of  horses  for  contributed  stakes.    Id. 

Chap.  570  of  T895-is  a  special  law,  and  the  conductinc^  of 
races  or^fanized  by  it  constitutes  an  exception  to  this  section 
of  the  Penal  Code  which  prohibits  racing  for  a  stake,  bet  or 
award  "except  as  allowed  by  special  law."  People  ex  rel. 
I^wrence  v.  Fallon,  152  N.  Y.  12;  46  N.  E.  296;  aff'g,  4  A.  D. 
82:395.865. 

So  much  of  this  chapter  as  gives  to  corporations  organized 
tinder  sec.  3  the  right  to  have  race  meetings,  and  to  contribute 
nurses,  prizes  or  premiums  to  be  contested  for  at  those  races 
by  the  owners  of  horses,  is  constitutional.  People  ex  rel. 
Lawrence  v.  Fallon  (Sup.  Ct.  i  D.  1896),  4  A.  D.  82;  39  S.  865 ; 
aff'd,  152  N.  Y.  12;  46  N.  E.  296. 
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363.  See  Maddock  v.  Steele,  63  St.  Rep.  542;  81  Hun,  509;  31 
Supp.  219. 

Contract. — ^A  violation  of  this  section,  does  not  render  the 

contract  void.  Baumann  v.  De  Logerot,  56  St.  Rep.  151;  74 
Hun,  640;  26  N.  Y.  Supp.  986. 

Firm  name. — The  fact  that  the  plaintiflF  is  carrying  on  busi- 
ness under  the  name  of  a  firm  which  has  no  interest  therein, 
is  no  defense  to  an  action  brought  by  him  for  goods  sold, 
where  the  defendant  knew  such  fact.  Donlon  v.  English  (Sup. 
Ct.  2  D.  1895),  69  S.  R.  260;  89  Hun,  67. 

Where  a  firm,  in  which  there  is  no  partner,  uses  the  designa- 
tion "&  Co."  and  gives  credit  to  one  who  deals  with  it,  it  is 
not  precluded  by  the  fact  that  the  designation  is  fictitious  from 
beginning  an  action  to  recover  the  amount  which  is  due  to 
it  from  the  person  to  whom  it  had  thus  given  credit.  Kennedy 
v.  Budd  (Sup.  Ct.  I  D.  1896),  5  A.  D.  140;  39  S.  81. 

363.  Where  one  has  no  actual  partner  the  use  of  the  desig- 
nation &  Co.  in  violation  of  this  section  making  such  use  a 
misdemeanor  has  no  operation  in  case  of  an  executed  agree- 
ment. The  statute  is  highly  penal.  Sinnott  v.  German  Am. 
Bk.,  164  ]Sr.  Y.  386.  A  contract  executed  by  an  individual 
under  a  fictitious  partnership  name  may  be  enforced. ,  Mo- 
Ardle  v.  Thames  Iron  Works,  96  App.  Div.  139. 

364.  Amended  chap.  423,  Laws  1904.  People  v.  Aaron 
Hiltman,  15  N.  Y.  Crim.  Rep.  456;  61  App.  Div.  541;  see 
People  V.  Gluckman,  15  N.  Y.  Crim.  Rep.  441 ;  People  v.  Kiv- 
itzky.  168  N.  Y.  182;  16  N.  Y.  Crim.  Rep.  63. 

Subd.  8.  Amended  by  Laws  1904,  chap.  423.  Took  eflFect 
April  27,  1904. 

364a-364h.  See  chap.  330,  Laws  1898.  See  chap.  288,  Laws 
1905. 

Indictment.  —  364a  is  not  unconstitutional.  People  v. 
Webster  (K  Y.  Gen.  Sess.  1896),  1  7Misc.  410;  40  S.  1135. 
An  indictment  under  this  section  is  not  defective  on  the 
ground  that  it  fails  to  charge  guilty  knowledge  or  criminal  in- 
tent. Id.  It  is  sufficient  if  it  follows  the  language  of  the 
statute  defining  the  crime,  or  that  words  of  similar  import  are 
implied.  Id.  People  v.  West,  T06  N.  Y.  295.  But  the  in- 
dictment, under  this  section,  which  fails  to  specify  that  the 
word  "sterling"  indicates  and  denotes  that  the  said  article  was 
then  and  there  sterling  silver,  is  fatally  defective.  People  v. 
Webster,  ante. 

3643-  Added  bv  chap.  287,  T^ws  1905.  See  chap.  288,  La^ro 
1904. 
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366.  Printing  of  counterfeit  labels  as  a  misdemeanor.    Peo- 
ple V.  Kivitzky,  168  N.  Y.  Crim.  Rep.  182. 

367.  Amended  chap.  494,  Laws  1904. 

369.  Amended  chap.  494,  Laws  1904.  People  v.  Bartholf, 
49  St.  Rep.  368,  was  reversed  in  54  St.  Rep.  431 ;  139  N.  Y.  32. 

People  V.  Cannon,  43  St.  Rep.  427,  was  affirmed  in  54  St. 
Rep.  431;  139  N.  Y.  32. 

People  V.  Quinn,  44  St.  Rep.  920,  was  reversed  in  54  St.  Rep. 
431;  139  N.  Y.  32. 

ConstitutionaL — Chap.  377  of  1887,  as  amended  by  chap. 
181  of  1888,  is  constitutional.  People  v.  Cannon;  People  v. 
Quinn;  People  v.  Bartholf,  54  St.  Rep.  431;  139  N.  Y.  32; 
aflF'g,  43  St.  Rep.  427;  and  rev'g,  44  id.  920;  and  49  id.  368. 

370.  Amended  chap.  494,  Laws  1904. 

371.  Amended  chap.  494,  Laws  1904. 

378.  Amended  by  chap.  72  of  1895,  and  by  chap.  661,  Laws 
1904, 

Usury. — ^This  section  does  not  attempt  to  define  what  acts 
constitute  usury,  but  simply  provides  that  a  person  taking 
usury  shall  be  gfuilty  of  a  misdemeanor.  People  v.  Hubbard, 
63  St.  Rep.  399;  10  Misc.  104;  31  Supp.  114.  In  order  to  con- 
stitute usury,  it  must  appear  that  the  exaction  and  reception 
of  the  additional  interest  were  in  pursuance  of  a  mutual  agree- 
ment between  the  parties.  Id. ;  Morton  v.  Thurber,  85  N.  Y. 
551  ;  People  v.  Wheeler,  14  St.  Rep.  422;  47  Hun,  484. 

383.  Board  bill. — A  guest  who  has  been  guilty  of  no  fraud 
except  inability  to  pay  the  amount  of  a  board  bill  already  in- 
curred, if  he  goes  away  openly,  and  for  the  ostensible  purpose 
of  obtaining  the  money  to  pay  the  amount  of  the  bill,  is 
not  liable  to  arrest  and  conviction.  People  v.  Nicholson,  25 
Misc.  266;  89  S.  R.  447;  55  S.  447.  The  mere  fact  of  in- 
ability to  pay  a  hotel  bill  is  not  made  a  crime.     Id. 

Theatre. — ^The  exclusion  of  a  person  from  a  theatre  because 
of  his  color,  is  in  violation  of  this  section.  Stay  v.  Du  Bois, 
55  St.  Rep.  687;  26  N.  Y.  Supp.  240.  By  this  section,  the 
duty  is  imposed  upon  the  party,  conducting  an  opera  house, 
to  grant  to  a  colored  man  the  same  privileges  as  were  granted 
to  all  other  citizens ;  and  for  a  breach  of  such  duty,  he  may  be 
punished  criminally.     Id. 

384b.  Unconstitutional. — Chap.  698  of  1894,  requiring  con- 
vict made  goods  to  be  labeled  as  such  when  exposed  for  sale, 
is  unconstitutional.  People  v.  Hawkins,  63  St.  Rep.  399:  10 
Misc.  65;  31  Supp.  115. 

Chap.  698  of  1894  is  unconstitutional  in  that  it  violates  the 
provision  of  the  Federal  Constitution  which  places  the  con- 
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trol  of  interstate  commerce  in  the  hands  of  Congress  alone,  in 
discriminating  against  the  products  or  industries  of  other 
states  in  favor  of  those  of  this  state.  People  v.  Hawkins,  6$ 
St.  Rep.  679;  85  Hun,  43;  32  Supp.  519. 

A  state  law,  the  effect  of  which,  is  to  restrict,  burden  or 
prohibit  interstate  commerce,  is  void,  though,  by  its  terms, 
made  appHcable  to  the  state,  whose  legislature  enacts  it.  Peo- 
ple V.  Hawkins,  20  A.  D.  494;  12  N.  Y.  Cr.  413;  81  S.  R.  56; 
47  S.  56.  Chap.  931  of  1896,  the  effect  of  which  is  to  prohibit 
or  cast  burdens  upon  the  introduction,  into  this  state,  of  a 
lawful  article  of  commerce,  is  a  violation  of  the  interstate 
commerce  clause  of  the  National  Constitution.  Id.  *An  ordin- 
ary merchantable  scrub  brush,  manufactured  by  the  authori- 
ties of  another  state,  placed  upon  its  markets,  recognized  as 
property  and  not  claimed  to  be  an  inferior  or  deceptive  article, 
is  an  article  of  commerce,  though  made  under  its  authority 
by  convict  labor,  and  is  not,  therefore,  within  the  police  power 
of  this  state.    Id. 

Chap.  931  of  1896  is  in  conflict  with  the  Constitution  of  this 
state,  since  it  interferes  with  the  right  to  acquire,  possess,  and 
dispose  of  property,  and  with  the  liberty  of  the  individual  to 
earn  a  living  by  dealing  in  the  articles  embraced  within  the 
scope  of  the  law.  People  v.  Hawkins,  157  N.  Y.  i ;  13  N.  Y. 
Cr.  292.  Sec.  29,  art.  3  of  Constitution,  1894,  does  not  forbid 
the  sale  of  prison-made  goods  to  the  general  public.  Id.  This 
section  is  in  conflict  with  the  commerce  clause  of  the  Federal 
Constitution.  Id.  A  citizen  of  this  state  who  happens  to  buy 
goods  made  in  a  prison  in  Ohio  has  the  right  to  put  them 
upon  the  market  here  on  their  own  merits,  and  if  this  right 
is  restricted  by  penal  law,  while  the  same  goods  made  in 
factories  are  untouched,  such  a  law  is  a  restriction  upon  the 
freedom  of  commerce,  and  the  objection  to  it  is  not  removed 
by  the  fact  that  it  may  have  been  enacted  in  the  guise  of  a 
police  req^ulation.    Id. 

384h.  Sub.  I.  constitutional.  People  v.  Oneida  County  Road 
Con.  Co..  17  N.  Y.  Crim.  Rep.  14,  reversing  16  N.  Y.  Crim. 
Rep.   ^T*^. 

384I.  Amended,  chap.  380,  Laws  1903. 

384m.  A  statute  requiring  the  examination  and  licensing  of 
horsej^h<x»rs  is  lUK^oiistitutional.  P(»o])]e  v.  Beattie,  90  App. 
Div.  383. 

384q.  Added  chap.  657.  Laws  1004- 

384r.  Added  by  ehap^  130,  Law.<  1005. 

38s.  Gunpowder. — Amended  by  chap.  367,  Laws  190T.  See 
People  V.  Pelton.  14  X.  Y.  Crim.  Rep.  6d.  The  keeping  of 
gunpowder  in  larq^e  quantities  near  inhabited  dwellings  is  a 
nuisance.     Booth  v.  R.,  W.  &  O.  T.  R.  Co.,  55  St.  Rep.  663; 


Penal  Code  391 

140  N.  Y.  267  ;  rev'g  44  St.  Rep.  9;  Myers  v.  Malconi,  6  Hill, 

292;  Heeg  V.  Licht,  80  N.  Y.  579. 

Higli-way. — Village  trustees,  as  commissioners  of  highways, 

cannot  authorize  the  erection  of  a  nuisance  on  the  highway 

or  legalize  its  continuance.    People  v.  Fowler,  43  St.  Rep.  415; 

17  N.  >L .  Supp.  744;  att'r  54  bt.  Kep.  931. 

Misdemeanor. — This  section  very  explicitly  makes  it  a  mis- 
demeanor to  create  and  maintain  a  public  nuisance.  Lechner 
V.  Village  of  Newark,  19  Misc.  452;  78  S.  R.  (44S.)  556. 

Pond  and  d«am. — ^The  fact  that  the  control  of  a  pond  and 
dam  is  vested  in  the  city  authorities  does  not  relieve  the  owner 
thereof,  provided  either  the  maintenance  of  the  dam  or  the 
method  of  its  use  causes  a  public  nuisance.  People  v.  Pelton, 
36  A.  D.  450.  No  failure  of  duty  upon  the  part  of  the  city  in 
cleaning  the  pond  would  afford  a  defense  to  the  indictment, 
provided  the  maintenance  of  the  dam  contributed  to  the  nuis- 
ance, much  more  if  it  was  the  cause  thereof.    Id. 

388.  It  is  a  misdemeanor  to  maintain  a  place  at  which  opium 
"is  smoked  by  other  persons,'*  but  not  at  which  the  main- 
tainer  alone  smokes.    People  v.  Reed,  14  X.  Y.  Crihi.  Rep.  326. 

389.  Amended  by  chap.  486,  Laws  1901.  Use  of  carbonic 
acid  gas  in  manufacture  of  soda  water  in  tenement  house  not 
a  misdemeanor.  People  v.  Lichtman,  173  N.  Y.  63;  17  N.  Y. 
177. 

397.  Amended  by  chap.  443,  Laws  1905.  A  board  of  health 
has  no  right  to  forbid  the  bringing  into  a  villa^^e  of  fresh  table 
and  kitchen  refuse  from  a  sanatarium  for  consumptives  as  food 
for  hogs  and  fowls,  so  long  as  there  was  no  proof  that  this  refuse 
wai?  any  more  dangerous  than  the  refuse  from  any  hotel.  Peo- 
ple V.  Van  Fradenburgh,  81  App.  Div.  :i50;  17  X.  Y.  (rim. 
Kep.  268. 

401.  Amended  by  chap.  442,  Laws  11)05. 

402.  Amended  by  chap.  442,  Laws  1005. 

403.  New.     Added  by  eha]).  442,  Laws  1!M)5. 

404.  Xew.     Added  by  chap.  442,  Laws  11)05. 

405.  Pharmacy. — The  entire  purpose  of  sec.  187,  chap.  661 

of  1893,    will   be  accomplished,  as   well  as   the  purpose  and 

object  of  the  whole  statute,  by  construing  this  exemption  to 

exclude  physicians  except  when  they  are  engaged  in  the  ])usi- 

ness  of  pharmacy,  either  for  themselves  or  another.     SiifTolk 

Co.  V.   Shaw,  21  A.  D.  146;  81  S.  R.  349:  47  S.  349.     It  was 

not  iriten<J<^^  to  embrace  an  occasional  act  of  filling  a  prcscrip- 

tiov  made  by  another  physician.    Id. 

AOS^'    Changed  to  405  by  chap.  412,  Laws  llMi:).      A<1(1(m1  bv 
,  "v     494,^   Laws  1903. 
^  405b-   Added  by  chap.  494.  I^ows  1903. 


392  Appendix  to  the 

407.  Adulteration — The  adding  of  a  foreign  and  artificial  in- 
gredient to  a  food  product,  even  for  the  purpose  of  color 
merely,  is  in  effect  an  adulteration,  and  the  legislature  has 
power  to  prohibit  such  act.  People  v.  Girard,  64  St.  Rep.  554; 
14s  N.  Y.  105. 

Milk. — Where  the  evidence  shows  that  the  defendant  was 
delivering  milk  to  regular  customers,  the  presumption  is  that 
such  delivery  was  under  a  contract  of  sale.  People  v. 
Koch,  19  Misc.  634 ;  78  S.  R.  387 ;  44  S.  387.  Where  the  de- 
fendant admits  that  he  was  in  the  act  of  delivering  when  he 
was  stopped,  it  is  not  necessary  to  show  actual*  delivery  to  a 
customer.  Id.  A  milkman,  going  his  daily  rounds  to  retail 
customers  to  supply  them  with  impure  milk,  will  be  deemed 
to  be  offering  and  exposing  milk  for  sale.    Id. 

Sec.  22,  chap.  338  of  1893  does  not  declare  the  mere  posses- 
sion of  adulterated  milk  to  be  unlawful.  People  v.  Wright 
(Sup.  Ct.  Ap.  T.  1897),  19  Misc.  13s;  7^  S.  R.  290;  43  S.  290. 
An  affirmative  act  must  be  shown  either  as  a  sale  or  an  offer 
to  sell.  Id.  Some  intent  on  the  part  of  the  dealer  must  appear, 
either  express,  as  in  the  case  of  a  sale,  or  implied,  where  there 
is  an  offer  predicated  upon  an  exposure  for  sale.  Id.  Though 
the  statute  states  that,  after  the  violation  is  shown,  the  intent 
become  immaterial,  yet  there  must  be  intent,  impliedly,  as  a 
constituent  of  the  violation.  Id.  The  word  "intent"  as  used 
in  sec.  7  of  chap.  338  of  1893,  refers  to  the  intention  of  the 
offender  to  sell  adulterated  milk,  and  any  excuse  founded  upon 
mistake  in  the  quality  of  the  article  is  thereby  made  immater- 
ial as  matter  of  defense.  Id.  The  statute  makes  the  intent,  so 
far,  of  no  importance,  leaving  it  to  the  distributors  of  milk  to 
see  that  the  mistake  does  not  occur.    Id. 

The  statute  does  not  declare  the  mere  possession  of  impure 
milk  unlawful,  and  it  only  applies  where  there  is  some  action 
taken,  or  intended  to  be  taken,  by  the  person  charged,  where- 
upon traffic  in  the  adulterated  article  may  be  founded.  People 
V.  Kcllina.  13  N.  Y.  Cr.  134.  It  cannot  be  presumed  that  the 
defendant  was  ensfaged  in  an  unlawful  act.    Id. 

408.  Butter. — The  furnishing  of  imitation  butter  is  a  crime 
acrainst  the  Agricultural  Law  whether  it  is  manufactured  in 
this  or  in  a  foreign  state.  People  v.  Fox  (Sup.  Ct.  i  D.  1896), 
4  A.  0.38:385.  635. 

408a.  See  chap.  338  of  1893,  as  amended  by  chap.  143  of 
1804. 

Amended  by  chap.  426  of  1894. 

Bar. — A  conviction  and  punishment  by  fine,  under  this  sec- 
tion, for  selling  adulterated  milk,  is  a  bar  to  a  prosecution  for 
the  penaltv  under  sees.  22  and  37.  chap.  338  of  1893.  People  v. 
Piat  (  Sup.  Ct.  Ap.  T.  1897),  19  Misc.  131 ;  77  S.  R.  231 ;  43  S. 
231. 
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4^*   Amended  by  chap.  92^  Laws  1905. 

4ZO.   Amended  by  chap  92,  Laws  1905. 

4x6.  See  People  v.  Mago,  53  St.  Rep.  307;  69  Hun,  559;  23  N. 
.  Supp.  938.     Previously  annotated. 

4az.  See  Laible  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  13  A.  D. 
74 ;  77  S.  R.  1003 ;  43  S.  1003. 

See  Phillips  v.  New  York  Central  and  Hudson  River  Rail- 
Mid  Company  (Sup.  Ct.  2  D.  1895),  65  S.  R.  536;  84  Hun,  412. 

436.  Commitment. — A  charge  in  a  commitment,  that  defend- 
nt  was  **unlaw{ully  and  willfully  riding  on  the  cars  of  the 
ic>v  York  Central  and  Hudson  River  Railroad  without  per- 
lission  from  the  proper  authorities  or  the  person  in  charge 
i  the  train  at  Rochester,  on  the  9th  day  of  June,  1893,"  is  suf- 
iciently  explicit  to  bring  the  oflFense  within  the  first  subdivi- 
ion  of  this  section.  People  ex  rel.  Gunn  v.  Webster,  58  St. 
Icp.  225  ;  75  Hun,  278 ;  26  N.  Y.  Supp.  1007. 

439.  Amended  by  chap.  753  of  1894.  Amended  by  chap. 
{26,  Laws  1905. 

Requirement. — ^This  section  requires  the  person  or  corpor- 
Ltion  to  make  and  keep  a  sufficient  fence  or  guard  around  its 
>pening^s  or  cuttings  until  the  ice  is  formed  thereon  at  least 
six  inches  thick.  Sickles  v.  New  Jersey  Ice  Co.,  61  St.  Rep. 
763  ;  80  Hun,  213 ;  30  Supp.  10. 

Persons  skating  on  the  river  have  the  right  to  rely  upon  the 
observance  of  the  statute  by  those  taking  ice  therefrom  and 
to  believe  that,  where  there  are  no  fences  or  guards,  there  are 
either  no  ice  cuttings,  or,  if  otherwise,  that  the  ice  has  become 
six  inches  thick  and  safe.  Id.  The  fact  that  the  defendant  or 
others  had  used  a  similar  guard  before,  does  not  tend  to  show 
the  sufficiency  of  the  fence.    Id. 

429a.  Repealed  by  chap.  753  of  1894.    Took  effect  May  22, 

1894 

434.    See  Matter  of  Bryoe,  43  Misc.  297. 

448.  Conducting  gas. — ^The  generation  and  conducting  of  a 
deadly  gas  to  a  room,  in  which  there  is  being  held  a  lawful 
meeting*,  for  the  purpose  of  disturbing  such  meeting,  will  con- 
stitute, it  seems,  a  misdemeanor  under  this  section.  People 
ex  rel.   Taylor  v.  Seaman,  59  St.  Rep.  463:  8  Misc.  152;  29 

Supp.  329. 

447e.  Added  by  chap.  528,  Laws  1901. 

^ji.  Added  by  chap.  659,  Laws  1904. 

^c8.  Sparring  exhibition. — Upon  the  trial  of  an  indictment 
for  manslaughter  for  occasioning  a  death  at  a  sparring  ex- 
liibition  the  question  whether  the  exhibition  is  within  the  pro- 
nsfons  of  this  section  is  for  the  jury.  People  v.  Fitzsimmons 
Ct  Sess.  X895).  69  S.  R.  191. 
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Proof  establishing  offense  of  "prize  fight."  People  v.  Fin- 
ican,  80  App.  Div.  407;  17  N.  Y.  Crim.  Rep.  254. 

A  corporation,  organized  under  the  membership  law,  can- 
not charge  an  admission  fee  for  sparring  exhibitions  given 
under  its  auspices.    People  v.  Johnson,  83  S.  R.  382 ;  49  S.  382. 

The  fact  that  an  incorporated  athletic  association  does  not 
occupy  an  entire  building  devoted  to  athletic  purposes  only, 
is  not  a  violation  of  this  section.  Id.  The  requirements  of 
the  statute  in  this  respect  are  reasonably  complied  with  when 
an  incorporated  association  occupies  for  its  exclusive  purposes 
a  portion  of  a  building.    Id. 

467.  See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  29 
Supp.  894. 

4680,  468c,  468d.  Added  by  chap.  377,  Laws  1902. 

473.  See  Banigan  v.  Village  of  Nyack,  83  S.  R.  199;  49  S.  199. 

479.  Evidence  as  to  injury  to  canals.  People  v.  Manahan, 
15  N.  Y.  Crim.  Rep.  431 ;  61  App.  Div.  75. 

486.  Evidence. — On  the  trial  of  an  indictment  for  arson  by 
burning  a  parochial  school  building,  which,  it  is  alleged,  was 
the  result  of  a  conspiracy  between  defendant  and  two  servants, 
and  committed  for  the  purpose  of  realizing  the  insurance 
thereon,  evidence  of  such  servants'  dealings  and  doings  ante- 
cedent to,  and  subsequent  to  the  fire,  is  properly  received,  with 
a  view  of  establishing  the  relation  between  them  and  the  de- 
fendant. People  V.  Fitzgerald,  12  N.  Y.  Cr.  524;  80  S.  R.  1020; 
46  S.  1020.  So,  the  fact  that  defendant  had  become  the  owner 
of  numerous  parcels  of  real  estate,  and  had  taken  title  thereto 
in  the  names  of  such  servants,  without  any  consideration  on 
their  part,  and  in  some  cases  without  their  knowledge,  is  com- 
petent. Id.  Evidence  of  defendant's  insolvency  at  the  time 
of  the  fire,  is  pertinent.  Id.  The  fact  that  the  affairs  of  the 
parish  school  were  conducted  by  three  sisters  under  the  super- 
vision of  the  defendant,  and  that  the  relations  existing  between 
them  and  the  defendant  had  become  somewhat  strained  and 
disturbed,  is  proper  evidence,  to  determine  the  probable  con- 
tinuance of  defendant  in  his  relation  to  the  church  property. 
Id.  Where,  in  such  cases,  it  is  in  the  power  of  the  accused 
to  account  for  his  whereabouts,  the  fact  that  he  fails  to  do 
so,  is  strong  presumptive  evidence  against  him.  Id.  The 
testimony  of  an  officer,  who  followed  the  servant  into  defend- 
ant's house,  in  regard  to  the  appearance  of  another  servant 
therein  who  interfered  with  him,  is  part  of  the  res  gestae.  Id. 
The  testimony  of  the  servant,  by  whom  the  fire  was  claimed 
to  have  been  set.  as  to  his  whereabouts  during  parts  of  the 
night  of  the  fire,  is  admissible.  Id.  The  admission  of  the 
testimony  of  insurance  agents  to  the  effect,  that  they  had  de- 
clined, under  instructions,  to  write  insurance  on  property  in 
defendant's  name,  is  not  error.    Id.    A  mortgagee  may  testify 
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that  defendant  had  informed  him  that  on  the  cancellation  of 
certain  policies,  that  he  had  affected  insurance  in  the  name  fo 
his  servant,   to  whom  the  property  has  been  conveyed.     Id. 
So,   an    insurance  adjuster  may   testify   that  the   defendant 
claimed  tliat  the  insurance  money  should  be  paid  to  him,  and 
not  to  the  bishop;  and  that  he  "was  willing  to  sacrifice  a  little 
of  it   if    they    would  make  a  settlement  with  him  then  and 
there."      Id.     So,  the  co-trustees  of  defendant  may  testify  that 
they  had  no  part  in  obtaining  the  insurance  just  prior  to  the 
fire.     Id.      So,  a  conversation  between  the  bishop  and  defend- 
ant is  competent,  where  it  tends  to  show  the  relations  exist- 
ing between  defendant  and  his  church  and  its  superior  officers, 
and  the  facts  that  his  affairs  had  reached  a  crisis.    Id.    So,  a 
letter,  written  by  the  bishop  to  him  just  before  the  fire,  re- 
buking^ him  for  "public  drunkenness,"  and  intimating  that  he 
would  be  removed,  is  admissible  upon  the  question  of  motive. 
Id. 

As  to  w^hat  deposition  will  confer  jurisdiction  upon  magis- 
trate.    See  McKelsey  v.  Marsh,  63  App.  Div.  396. 

487.    Motive. — Where  the  prosecution,  in  rehearsing  facts 
it  expected  to  prove  on  a  trial  for  arson,  stated  that  it  would 
be  shoAvn   that  many  other  buildings  in  which  accused  was 
interested  were  destroyed  in  a  similar  manner,  it  was  held  not 
prejudicial  to  the  defendant,  where  he  was  charged  in  the 
same  indictment  with  conspiracy  with  his  father  to  defraud 
insurance  companies  by  burning  their  buildings.     People  v. 
Smith,  37  A.  D.  280;  89  S.  R.  932;  55  S.  932.    It  would  tend 
to  show  a  fraudulent  motive  or  intent  on  the  part  of  the  de- 
fendant,  although  one  effect  of  such  evidence  might  be  to 
prove  other  crimes  than  the  one  charged  in  the  indictment.    Id. 
488.  Arson. —  On  the  trial  of  an  indictment  for  arson,  evi- 
dence of  the  movements  of  the  defendant  just  before  the  fire 
is  admissible.     People  v.  Burton,  60  St.  Rep.  544;  74  Hun, 
498:  28  Supp.  io8t. 

See  People  v.  Butler,  62  App.  Div.  508;  15  N.  Y.  Crim.  Rep. 

505. 

4q6.  Presumption. — Exclusive  possession  of  the  whole  or 
some  part  of  stolen  property  by  the  prisoner,  .shortly  after  the 
theft,  is  insufficient,  when  standing  alone,  to  cast  upon  him  the 
burden  of  explaining  how  he  came  by  it,  or  of  giving  some 
explanation  of  that  possession.  People  v.  Wilson  (Sup.  Ct. 
I  D.  1896),  7  A.  D.  326;  40  S.  107;  aff'd,  151  N.  Y.  403.  No 
presumption  of  guilt  can  be  raised  from  the  possession  of 
stolen  property,  except  where  the  possession  is  conscious  and 
exclusive  on  the  part  of  the  defendant.  Id.  Where  there  are 
no  other  circumstances  to  connect  the  accused  person  with  the 
crime  than  that  of  the  possession  of  the  stolen  property,  the 
exclusive   possession  must  be  established.     Id.     The  phrase 
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"exclusive  possession/'  does  not  mean  that  the  property  must 
be  found  constantly  on  the  person,  or  constantly  under  the 
immediate  control  of  the  inculpated  party.  Id.  The  mere 
fact  that  he  shared  his  lodging  with  two  women  and  that 
they  might  have  put  the  diamond  where  it  was  found,  docs 
not  necessarily  diminish  the  force  of  the  facts  that  the  stone 
was  found  among  his  personal  effects  in  his  sleeping  room.  Id. 
InsufRcient. — On  the  trial  of  an  indictment  for  Durglary  in 
the  third  degree  and  grand  larceny  in  the  second  degree,  evi- 
dence to  the  effect  that  on  the  night  on  which  the  crime 
was  committed  the  accused  was  seen  near  the  burglarized 
premises  in  company  of  a  person  whom  he  met  half  an  hour 
later  after  the  latter  had  come  from  a  lot,  in  a  cellar  upon 
which  the  stolen  goods  were  afterwards  found,  and  that  the 
accused  had  a  patch  of  mud  upon  his  trousers  similar  to  that 
in  the  cellar,  is  insufficient  to  warrant  a  conviction.  People  v. 
Cronk,  40  A.  D.  206;  92  S.  R.  (58  S.)  13.  This  is  the  case 
especially  where  a  witness  testifies  that  the  mud  upon  the  ac- 
cused's trousers  was  similar  to  that  found  in  the  streets.    Id. 

498.  See  dissenting  opinon  in  People  v.  Lytle  (Sup.  Ct.  4 
D.  1896),  7  A.  D.  553,  568;  40  S.  153. 

499.  Breaking. — Rooms,  in  an  apartment  house,  where  en- 
trance door  opens  into  a  general  hallway  in  the  building,  con- 
stitute a  dwelling  within  the  meaning  of  the  statute.  People 
V.  Gartland,  86  S.  R.  352;  52  S.  352;  13  N.  Y.  Cr.  163.  Upon 
trial  of  indictment  for  burglary,  proof  that  defendant  opened 
by  any  means  the  outer  door  of  an  apartment,  establishes  a 
breaking  and  entering  within  the  meaning  of  the  statute.  Id. 
Prosecution  must  prove  the  opening,  but  it  is  not  necessary 
that  such  proof  should  be  made  by  any  eye  witness  of  the 
act.  It  may  be  done  by  showing  a  set  of  circumstances  from 
which  the  conclusion  will  necessarily  result  that  defendant 
could  not  have  gained  entrance  otherwise  than  by  opening  the 
door.    Id. 

504.  Amended  by  chap.  332,  Laws  1903. 

505.  Where  four  professional  thieves  going  in  concert  fre- 
quently go  in  and  out  of  a  bank  without  business  and  con- 
verse on  an  adjacent  street  corner.  People  v.  Corcoran,  15  N. 
Y.  Crim.  Rep.  392 ;  334  Misc.  569. 

506.  Separate  counts. — Separate  counts  for  burglary,  larceny 
and  receiving  stolen  goods,  respectively,  may  be  joined  in  the 
same  indictment  when  they  are  all  founded  upon  the  same 
transaction  and  the  acts  charged  relate  to  the  same  property. 
People  V.  Wilson,  151  N.  Y.  403:  aff'g,  7  A.  D.  326;  40  S.  107. 

508.  Crime  completed. — The  defendant  should  not  be  ac- 
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quitted  if  his  intention  was  to  commit  a  crime  without  the 
state.  The  crime  is  complete  in  this  state,  if  carrying  tools 
and  intention  formed  in  this  state  are  established.  People  v. 
Reilly,  97  S.  R.  18;  63  S.  18.  See  People  v.  Reilly,  49  App. 
Div.  218. 

Jimmy. — The  evidence  was  held  to  tend  to  show  that  a 
"jimmy/'  which  is  concededly  a  tool  or  implement  used  for 
the  commission  of  burglary,  was  in  defendant's  possession, 
under  circumstances  evincing  an  intent  to  employ  it  in  the 
commission  of  a  crime.    People  v.  Thompson,  33  A.  D.  177;  87 

S.  R.  497;  53  S.  497;  13  N.  Y.  Cr.  273. 

Proof. — Evidence  tending  to  prove,  not  only  that  the  de- 
fendant had  such  tools  as  are  adapted  for  use  and  commonly 
used  by  burglars,  but  that  he  was  in  the  company  of  four  other 
men  who  were  similarly  equipped  with  tools  and  revolvers, 
and  that  their  movements  were  on  that  day  suspicious,  and 
open  to  the  inference  that  in  concert  they  were  preparing  for 
an  expedition  or  burglary  intent,  is  sufficient  to  sustain  a  con- 
viction for  having  burglars'  tools  in  possession.  People  v. 
Reilly,  97  S.  R  18;  63  S.  18. 

Reform. — Where,  on  trial  of  indictment  under  this  section  of 
Penal  Code,  it  appears  that  the  defendant  had  been  previously 
indicted  and  convicted  of  a  crime,  it  is  proper  to  exclude  a 
question  directed  to  showing  defendant's  efforts  to  reform. 
People  V.  Thompson,  33  A.  D.  177;  87  S.  R.  497;  53  S.  497;  13 
N.  Y.  Cr.  273. 

Shoplifter's  bag. — A  shoplifter's  bag  is  not  an  instrument 
designed,  adapted  and  commonly  used  for  the  commission  of 
larceny,  within  the  meaning  of  this  section.  People  v.  Lyons 
(X.  Y.  Gen.  Sess.  1896),  18  Misc.  339;  41  S.  646. 

509.  False  certificate  by  ex-town  clerk  as  to  the  destruction 
of  fish  nets.  People  v.  Filken,  17  N.  Y.  Crim.  Rep.  348;  83 
App.  Div.  589. 

510.  Acknowledgment. — ^The  statute  does  not  require  an  in- 
tent to  defraud,  to  constitute  the  crime  of  forgery  in  making 
a  false  certificate  with  regard  to  an  acknowledgment.  People 
V.  Hayes,  54  St.  Rep.  184,  190 ;  24  N.  Y.  Supp.  194.  Ordinarily, 
this  intent  is  required  to  constitute  forgery,  but,  in  the  case 
of  officers  authorized  to  take  proof  of  acknowledgment  of  an 
instrument  which  by  law  may  be  recorded,  all  that  is  required 
is  that  He  should  willingly  certify  falsely.    Id. 

It  IS  the  duty  of  the  officer  making  the  certificate  to  ascer- 
tain under  the  responsibility  of  his  oath  of  office,  the  truth 
of  the    matters  in  relation  to  which  he  certifies  and  the  legal 
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presumption    is    that   he   does   his   duty.      Albany   Co.  Sav. 
Bank  v.  McCarty,  149  N.  Y.  71. 

511.  People  V.  Underhill,  58  St.  Rep.  220;  75  Hun,  329:26 
N.  V.  Supp.   1030,  was  reversed  in  58  St.  Rep.  443;  142  N. 

Y.  38.  . 

Distinct  offenses. — To  forge  and  to  utter  a  forgery  consti- 
tute separate  and  distinct  offenses.  People  v.  Adler,  55  St. 
Rep.  (.)()(;;  140  N.  Y.  331 ;  aff'g  53  St.  Rep.  936. 

Forgery. — Where  a  person  in  possession  of  a  piece  of  paper 
containing  the  genuine  signature  of  another  fraudulently 
writes  a  promissory  note  over  that  signature,  he  is  just  as 
guilty  of  the  crime  of  forgery  as  though  he  had  unlawfully 
signed  that  person's  name  to  the  note.  People  v.  Drayton,  41 
A.  I).  40;  92  S.  R.  (58  S.)  439;  People  v.  Graham,  6  Park.  Cr. 
135;  Mann  v.  People,  15  Hun,  155,  162. 

Indictment. — An  indictment,  which  alleges  that  the  defend- 
ant, being  an  attorney  of  the  supreme  court,  did  wrongfully 
and  unlawfully,  with  intent  ot  deceive,  "alter  and  falsify  the 
order  and  decree  of  the  surrogate  of  Erie  county;"  setting  out 
in  full  the  order  of  the  surrogate,  and  containing  the  usual 
formal  allegations,  required  in  forgery  indictments,  is  suffi- 
cient to  charge  a  crime  under  this  section.  People  v.  Oishei, 
12  X.  Y.  Cr.  362 ;  79  S.  R.  49;  45  S.  49. 

Intent. — The  intent  to  defraud,  mentioned  in  this  section, 
must  have  some  relation  to  the  act  which  is  claimed  to  con- 
stitute the  forgery.     People  v.  Wiman,  66  St.  Rep.  442;  33 
Supp.  1037.    Where  the  alleged  forgery  is  committed,  not  for 
the  purpose  of  defrauding  by  means  thereof,  but  for  the  mere 
pnrj)ose  of  concealing  the  misappropriation  of  money,  it  does 
not  constitute  the  crime.     Id.  A  definition  of  the  word  **  de- 
fraud." as  used  in  this  section,  is  fatally  defective,  if  it  takes  no 
cognizance  whatever  of  the  question  of  intent.     Id.     If  it  is 
competent  upon  the  part  of  the  prosecution,  on  the  trial  of  an 
indictment  under  this  section,  to  prove  the  indebtedness  of 
the  defendant  on  the  question  of  his  intent,  the  latter  has  the 
right  to  prove  the  means  he  had  to  meet  such  indebtedness,  in 
order  that  he  may  rebut  any  inference  that  may  be  drawn  from 
such   indebtedness.     Td.      If  the  defendant  was   guilty  of  a 
forgery  in   obtaining  the  money,  the  fact  that  he   intended, 
hoped  or  expected  to  return  it,  does  not  in  any  way  qualify 
the  nature  of  the  act.    Id.    An  intent  to  make  reparation,  and 
the  ability  to  do     so,  do  not  make  innocent  what  otherwise 
would  be  criminal.     Td. 

Second  degree. — The  Penal  Code  makes  both  the   forging 
of  an  instrument  and  the  uttering  thereof,  knowing  it  to  be 
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« 
forged,  forgery  in  the  second  degree.    People  v.  Altman,  70  S. 
R.  66;   147  N.  Y.  473.     It  may  well  be  that  one  person  may 
forge  the  instrument  and  another  utter  it,  and  it  is  evident  that 
both  acts  should  be  deemed  equally  criminal.    Id. 

See  Matter  of  Van  Orden,  32  Misc.  215 ;  15  N.  Y.  Crim.  Rep. 
70;  People  V.  Weaver,  177  N.  Y.  434. 

513.  Writing. — The  word  "  writing,"  as  used  in  sections  514, 
515  and  521,  refers  to  an  executed  instrument.  People  v.  Un- 
derhill,  58  St.  Rep.  443;  142  N.  Y.  38;  rev'g  58  St.  Rep.  220;  75 
Hun,  329;  26  N.  Y.  Supp.  1030. 

514.  People  V.  Underbill,  58  St.  Rep.  220;  75  Hun,  329;  26 
N.  Y.  Supp.  1030,  was  reversed  in  58  St.  Rep.  443;  142  N.  Y. 

38- 

Corporation. — By  this  section,  an  officer  of  a  corporation 
w^ho  falsifies,  or  unlawfully  or  corruptly  alters,  erases,  obliter- 
ates or  destroys  any  accounts,  books  of  accounts,  records  or 
other  writing,  belonging  or  appertaining  to  the  business  of  the 
corporation,  is  guilty  of  forgery  in  the  third  degree.  People 
V.  Underbill,  58  St.  Rep.  443;  142  ^l.  Y.  38;  reversing  58  St. 
Rep.  220;  75  Hun,  329;  26  N.  Y.  Supp.  1030. 

515.  People  v.  Underbill,  58  St.  Rep.  220;  75  Hun,  329;  26 
N.  Y.  Supp.  1030,  was  reversed  in  58  St.  Rep.  443;  142  N.  Y. 

38. 

When  comnutted. — Forgery  in  the  third  degree  is  commit- 
ted, under  this  section,  by  any  person  who,  with  intent  to  de- 
fraud or  to  conceal  any  larceny  or  misappropriation  by  any 
person  of  any  money  or  property,  alters  any  writing  belong- 
ing or  appertaining  to  the  business  of  a  corporation.  People 
V.  Underbill,  58  St.  Rep.  443 ;  142  N.  Y.  38 ;  reversing  58  St. 
Rep.  220;  75  Hun.  329;  26  N.  Y.  Supp.  1030. 

When  not, — Where  the  fraudulent  insertion  or  change  was 
made  before  _the  execution,  the  offense  committed  is  not  for- 
gery.   Id. 

517.  Amended  bv  chap.  242,  Laws  1905. 

519.  Certificate  of  stock. — While  the  signatures  of  persons 
to  the  certificate  of  transfer  of  stock  arc  genuine,  yet,  if  they 
were  not  then  the  officers  of  the  corporation,  which  the  cer- 
tificate represented  them  to  be,  the  act  of  making  and  uttering 
the  certificate  is  a  forgery.  Manhattan  L.  Ins.  Co.  v.  Forty- 
second  &  G.  S.  St.  F.  R.  R.  Co.,  54  St.  Rep.  474;  139  N.  Y.  146; 
afTg  46  St.  Rep.  130. 

530.  People  V.  Underbill.  58  St.  Rep.  220;  75  Hun,  329;  26 
N.  Y.  Supp.  1030,  was  reversed  in  58  St.  Rep.  443 :  142  N.  Y. 

531.   Alteration  after  execution. — An  instrument  is  falsified 
within  the  meaning  of  this  section,  only  when,  by  some  altera- 
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tion  after  actual  execution,  it  is  made  to  speak  diflFerently  from 
what  it  did  when  signed,  or  given  a  different  effect  in  some 
material  respect,  with  a  fraudulent  or  corrupt  intent.  People 
V.  Undcrhill,  58  St.  Rep.  444;  142  N.  Y.  38;  reversing  58  St 
Rep.  220;  75  Hun,  329;  26  N.  Y.  Supp.  1030. 

Essentials. — In  order  to  bring  a  case  within  this  section,  the 
thing  or  writing  must  be  forged,  altered  or  counterfeited,  and 
if  it  is,  then  uttering  it  or  passing  it  off  as  true,  is  punishable 
as  the  forgery  itself.  People  v.  Underhill,  142  N.  Y.  38;  58S. 
R.  444;  rcv'g  75  Hun,  329;  58  S.  R.  220;  26  S.  1030.  It  is  not 
necessary  to  prove  that  the  accused  forged  or  altered  the  writ- 
ing himself.  Id.  It  is  sufficient  if  it  appears  that  he  has  know- 
ingly uttered  or  passed  it  off  as  true,  know-ing  it  to  be  forged  or 
altered.  Id.  But  this  section  has  no  application  to  a  writing, 
the  signature  to  which  is  genuine,  and  no  change  in  which  is 
shown  to  have  been  made  after  execution,  but  executed  by  the 
party  under  a  mistake  or  in  ignorance  of  the  facts,  induced  by 
fraud  or  deceit.     Id. 

False  paper. — Every  false  paper  is  not  necessarily  a  forgery. 
Id. 

Intent. — Where  the  defendant  was  indicted  for  forging  the 
name  of  the  payee  on  a  check  with  intent  to  defraud  the  maker, 
it  is  essential  to  show,  not  only  that  the  drawing  of  the  check 
was  with  intent  to  defraud  the  maker,  but  that  the  act  of  in- 
dorsing the  payee's  name  thereon  was  with  that  intent.  People 
V.  Wiman.  61  St.  Rep.  66;  9  Misc.  441 ;  29  Supp.  1034. 

Where  the  defendant  is,  in  fact,  authorized  to  draw  checks, 
an  abuse  of  that  authority,  even  if  otherwise  criminal,  cannot 
constitute  forgery.     Id. 

If  the  facts  justify  an  honest  belief  that  authority  to  indorse 
it  had  been  given,  it  would  not  be  forgery,  though  such  author- 
ity was  really  w^anting,  because  of  the  absence  of  criminal  in- 
tent with  regard  to  the  signature.  Id.  The  criminal  intent  is 
an  essential  ingredient  in  the  indictment,  is  traversable,  and 
the  defendant  may  testify  to  his  intent.  Id.;  People  v.  Flack, 
34  St.  Rep.  y22\  125  N.  Y.  324;  People  v.  Powell,  63  id.  88; 
Stokes  V.  People,  53  id.  164;  Duffy  v.  People,  26  id.  593. 

522.  Sec  annotations  under  sec.  519  of  P^nal  Code. 

Same  name. — That  the  forgery  was  committed  by  a  person 
having  the  same  name  as  the  genuine  payee,  makes  no  differ- 
ence. Third  Nat.  Bk.  v.  Merchants'  Nat.  Bk.,  59  St.  Rep.  360; 
76  Hun,  475:  27  Supp.  1070.  The  signature  of  such  person  is 
just  as  much  a  forgery,  as  tho\igh  the  names  had  been  differ- 
ent.   Id. 
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523.  See  People  v.  Gardner,  63  St.  Rep.  21;  133  N.  Y.  119; 
38  N.  E.  Rep.  1003;  modifying  and  affirming  57  St.  Rep.  18; 
73  Hun,  66;  25  Supp.  1072. 

527.  People  V.  Albow,  53  St.  Rep.  869;  71  Hun,  123;  24  N. 
Y.  Supp.  519,  was  reversed  in  55  St.  Rep.  253. 

See  People  v.  Martin,  61  St.  Rep.  46;  79  Hun,  310;  29  Supp. 

381. 

Gravamen. — ^The   selling,   or   offering   to   sell,    counterfeit 

money  or  tokens  of  value,  or  what  purports  to  be  such,  or  the 
aiding  or  abetting  any  scheme  or  device  having  for  its  pur- 
pose the  sale  or  the  putting  into  circulation  of  counterfeit 
money  or  tokens,  or  what  purports  to  be  such,  is  the  gravamen 
of  the  offense.  People  v.  Albow,  55  St.  Rep.  253 ;  rev'g  53  St. 
Rep.  869.  It  is  this  offense  alone,  at  which  the  section  is  aimed, 
and  it  has  no  reference  to  any  other  frauds  upon  the  public  or 
individuals.    Id. 

528.  Appropriation. — Where  the  defendant,  after  executing 
in  the  name  of  a  railroad  equipment  company  a  contract  for 
the  purchase  of  a  street  railroad  with  the  avowed  intention  of 
converting  it  into  an  electric  road,  obtained  possession  of  the 
cars  by  representing  that  he  wished  to  send  them  to  Buffalo 
to  be  altered,  agreeing  to  return  them  when  changed,  but  in- 
stead of  doing  so,  sold  and  shipped  them  out  of  the  state,  ap- 
propriated the  proceeds  to  his  own  use,  and  declined  to  give 
any  information  concerning  them,  the  facts  were  held  sufficient 
to  sustain  a  conviction  of  larceny  in  the  first  degree.  People 
V-  Lawrence,  53  St.  Rep.  536;  70  Hun,  80;  23  N.  Y.  Supp.  1095. 

False  pretenses. — If  the  prosecutor  parts  with  his  property 
for  an  unlawful  purpose,  no  prosecution  for  false  pretenses 
can  be  sustained.  People  v.  Livingstone,  47  A.  D.  283;  Mc- 
Cord  v.  People,  46  N.  Y.  470. 

Indictment. — Where  the  complainant  does  not  intend  to  part 
with  his  title  to  the  property,  but  only  with  the  possession,  an 
indictment  and  conviction,  under  first  clause  subd.  i,  are 
proper.  Peo.  v.  Evans,  53  St.  Rep.  591,  594;  69  Hun,  226;  23  N. 
Y.  Supp.  717.  But,  where  he  does  intend  to  part  with  both  the 
title  and  possession,  the  indictment  must  be  drawn  and  the 
conviction  had  under  balance  of  subd.  i  of  this  section.    Id. 

An  indictment,  which  charges  the  defendant  with  larceny 
under  first  clause  subd.  i  of  this  section,  is  not  sufficient  to 
authorize  the  prosecution,  under  balance  of  subd.  t.  to  show 
that  he  acquired  possession  of  the  property  by  color  or  aid  of 
fraudulent  of  false  representation  or  pretense.  Id.  In  order 
to  sustain  a  conviction  under  this  subdivision,  the  indictment 
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must  charge  the  means  by  which  the  property  was  obtained. 
Id. 

An  indictment,  which  avers  that  the  defendant  took  $300  in 
United  States  treasury  notes  and  also  **  divers  other  "  bank 
notes  of  the  value  of  $300,  plainly  charges  the  offense  of  g^and 
larceny.    Id. 

Indictment. — An  indictment  for  false  pretenses,  under  this 
section,  should  state,  with  reasonable  certainty,  the  representa- 
tions actually  made,  the  falsity  thereof,  and  the  facts  intended 
to  be  relied  upon  to  establish  such  falsity.  People  v.  Winner, 
61  St.  Rep.  783;  80  Hun,  130;  30  Supp.  54. 

Indictment. — An  allegation,  in  the  complaint,  of  taking 
money  out  of  the  drawer  of  the  complainant's  store  is  equiva- 
lent to  the  charge  of  taking  it  out  of  the  possession  of  com- 
plainant, w^ho  must  be  deemed,  within  the  language  of  this 
section,  the  true  owner.  People  v.  Smith  (Sup.  Ct.  3  D.  1895), 
67  S.  R.  670;  86  Hun,  485. 

Insufficient  proof. — The  evidence  was  held  insufficient,  in 
this  case,  to  justify  a  conviction,  and  the  defendant  entitled  to 
be  discharged  unless  further  incriminating  facts  can  be  proved. 
People  V.  Gillette.  59  St.  Rep.  176;  76  Hun,  611 ;  28  Supp.  lou. 
The  attempt  of  the  defendant  to  escape  was  regarded  by  the 
court,  under  the  circumstances  of  the  case,  hardly  sufficient 
to  justify  such  conviction.    Id. 

Intent — Proof. — Where  the  question  is  as  to  the  felonious 
intent  of  the  defendant,  he  cannot  be  precluded  from  showing 
that  such  felonious  intent  did  not  exist,  simply  by  the  produc- 
tion of  a  paper  wherein  he  has  written  or  signed  something 
inconsistent  with  his  claim  of  the  non-existence  of  the  felon- 
ious intent.  People  v.  Barringer,  59  St.  Rep.  78;  76  Hun,  330; 
27  Supp.  700.  He  is  not  estopped  by  any  such  writing.  Id. 
The  jury  have  a  rip^ht  to  consider  the  writing,  in  determining 
the  question  as  to  the  credibility  of  the  witness  and  the  weight 
to  be  given  to  the  testimony.  Id.  But  there  is  no  ground  for 
the  application  of  the  rule  that  parol  evidence  cannot  be  of- 
fered to  rebut  the  claim  of  felonious  intent.    Id. 

Intent. — .\  criminal  intent,  necessary  to  conviction  of  the 
crime  of  larceny,  is  entirely  wanting,  where  the  owner's  clerk 
gives  the  accused  permission  to  take  the  articles  which  he  did 
take,  and  it  is  immaterial  whether  the  clerk  had  authority  to 
do  so  or  not.  People  ex  rcl.  Van  Bergen  v. -Welles  (Sup.  Ct. 
2  D.  1895).  69  S.  R.  1 12:  89  Hun,  96. 

Larceny. — If  the  owner  of  property,  by  trick  or  device,  has 
been  induced  to  part  with  the  possession  thereof,  intending  to 
transfer  an  interest  therein  or  title  thereto,  a  criminal  appro- 
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priation   of   such  property  will  not  be  a  common  law  larceny, 
but  the  crime  of  obtaining  goods  by  false  pretenses.    People  v. 
Hughes    CSup.  Ct.  i  D.  185^),  71  S.  R.  523;  11  N.  Y.  Cr.  154. 
To  constitute  a  common  law  larceny,  it  is  not  necessary  that 
the  property  stolen  should  be  taken  from  the  possession  of  the 
owner  by   a  trespass.    Id.     If  a  person  obtains  possession  of 
the  property  from  the  owner  for  a  special  purpose,  by  some 
trick,  device,  artifice,  fraud  or  false  pretense,  intending  to  ap- 
propriate it  to  his  own  use  and  not  to  the  special  purpose  for 
which  he  received  it,  he  is  guilty  of  larceny.    Id. 

Lfarccny. — In  larceny,  an  intent  to  deprive  or  defraud  the 
true  owner  of  his  property,  or  of  the  use  or  benefit  thereof,  or 
to  appropriate  the  same  to  the  use  of  the  taker,  or  of  any  other 
person,  is  essential  to  establish  the  crime.  People  v.  Gaynor, 
33  A.  D.  98;  87  S.  R.  86;  53  S.  86. 

A  person  is  guilty  of  larceny  who,  with  intent  to  defraud  the 
true  oAvner  of  his  property,  obtains  the  possession  thereof  by 
color  or  aid  of  fraudulent  representations  or  pretense.  People 
V.  Livingstone,  47  A.  D.  283. 

LrOan. — ^Where  the  transaction  is  not  a  loan,  but  a  mere  de- 
posit of  money  as  security,  to  be  returned  at  the  termination 
of  a  contract  of  employment,  and  the  defendant  obtains  posses- 
sion of  it  by  a  trick  or  device,  with  intent  to  deprive  complain- 
ant of  it  and  convert  it  to  his  own  use,  it  amounts  to  larceny. 
People  V.  Evans,  69  Hun,  226;  53  S.  R.  591 ;  23  S.  717. 

Not  larceny. — Where  boards  have  been  placed  upon  prem- 
ises of  which  the  defendant  is  the  lawful  occupant,  without 
his  consent,  he  is  plainly  under  no  legal  or  moral  obligation  to 
allow  them  to  remain  where  he  found  them.  People  v.  John- 
son, 83  S.  R.  203;  49  S.  203.  He  may  remove  them  to  another 
part  of  the  premises,  for  convenience  or  safe  keeping,  until 
they  shall  be  demanded  by  their  owner.  Id.  And  larceny  can 
not  be  predicated  on  his  act  in  placing  them  in  the  cellar,  un- 
less it  can  be  held  that  he  thus  secreted,  withheld,  or  appro- 
priated them  to  his  own  use,  with  the  intent  to  deprive  the  true 
owner  of  his  property  therein.    Id. 

In  such  case,  the  fact  that  the  removal  was  made  publicly 
and  without  the  slightest  effort  at  concealment,  negatives  the 
inference  of  any  criminal  intent.    Id, 

piedgC' ^The   pledge   of   property,    whose    possession    the 

pledfiTor  obtained  from  the  owner  for  the  purpose  of  selling  it 

to  a  third  person,  is  larcenv.    People  v.  Hazard,  r'R  A.  D.  .^04; 

g5  5    R.  Sy^cy;  52  S.  670.    Where  it  appears  that  the;  defendant 

obtained  tbe  possession  of  property  from  its  true  owner,  under 

a  statcrne^^'^  that  he  had  a  ci'stomer  tn  whom  lie  cnu]<\  r-'^V  i^. 
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and  upon  an  agreement  that  if  he  did  not  sell  it  he  would  re- 
turn it  to  the  owner,  and  that  upon  the  same  day  he  received^ 
instead  of  selling  it  or  attempting  to  sell  it,  he  pawned  it  viii 
a  pawnbroker,  and  received  from  him  the  sum  ot  $125,  this  evi- 
dence is  sufficient  to  sustain  a  finding  of  the  jury  that  thcfc 
fendant  was  guilty,  under  this  section  of  the  Penal  Code,  a 
being  in  possession,  custody  and  control,  as  bailee  of  these  dih 
mond  earrings  belonging  to  another,  had  appropriated  At 
same  to  his  own  use  by  pawning  them   and  receiving  tk 
amount  loaned  upon  them.    Id.    The  subsequent  giving  of  tke 
check  for  the  value  of  the  jewelry  by  the  defendant  to  the  con- 
plainant  did  not  at  all  change  the  nature  of  the  relation  that  the 
defendant  bore  to  the  property,  or  make  the  pawning  of  the 
diamonds  the  day  the  defendant  received  them,  any  Icssi 
crime.    Id. 

Presumption. — Xo  presumption  of  guilt  can  be  raised  from 
the  possession  of  stolen  property,  except  where  such  posses- 
sion is  shown  to  be  conscious  and  exclusive  on  the  part  of  the 
defendant.  People  v.  Wilson,  151  N.  Y.  403 ;  afPg,  7  A.  D.  326; 
40  S.  107.  This  fact  may  be  established  by  circumstances  from 
which  the  jury  can  fairly  infer  it.    Id. 

Proof. — In  order  to  justify  a  conviction  for  the  offense  of 
larceny,  the  taking  must  amount  to  a  trespass  and  be  accotft- 
panied  by  a  felonious  intent  conceived  at  the  time  of  taking  or 
after.  People  v.  Hendrickson,  12  N.  Y.  Cr.  321 ;  80  S.  R.  402 
46  S.  402.  It  is  proper  to  establish  the  corpus  of  the  crime  b] 
showing  circumstances  from  which  a  legitimate  inference  0 
felonious  taking'  may  be  inferred.  Id.  This  may  be  accom 
plishcd  by  showing  subsequent  possession  of  the  property,  0 
such  a  relation  to  its  disappearance  as  raises  the  presumptio 
that  the  party  charged  appropriated  it.  Id.  In  such  case,  th 
proof  should  exclude  the  existence  of  other  agencies  for  tl 
removal  of  the  property  than  the  defendant.  Id.  Where  t\ 
circumstances  relied  upon  are  made  to  do  duty  both  for  tl 
establishment  of  the  fact  that  a  crime  has  been  committed,  ar 
also  for  the  establishment  of  the  criminal  agency  by  which 
was  committed,  and  both  rest  upon  inference  to  be  derive 
from  such  circumstances,  the  charge  must  fail.    Id. 

Security. — In  People  v.  Morse,  99  N.  Y.  662,  the  defenda 
gave  the  complainant  a  chattel  mortgage  as  security  for  ti 
payment  of  the  money,  with  interest,  yet  a  conviction  und 
an  indictment  for  larceny,  drafted  under  subd.  I  of  this  scctic 
was  sustained.  It  was  held  that  the  acceptance  by  the  coi 
;ou  SBAV.  piBddJ  9q  pjnoqs  Xauouj  aq^  ;Bq;  dsiuiojd  b  jo  ;ubuu 
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elusive  evidence  that  he  intended  to  part  with  his  title  to 
Id. 

iimilar  acts. — Where  a  person  is  indicted  for  the  commis* 

n  of  the  specific  crime  of  grand  larceny,  proofs  of  acts  and 

nsactions  of  a  similar  nature,  not  contemporaneous  with  the 

:s  alleged  in  the  indictment  and  not  connected  with  them  or 

i  testimony  given  in  support  of  them,  is  inadmissible.  People 

Hurlburt  (Sup.  Ct.  4  D.  1895),  92  Hun,  46.    He  is  entitled  to 

trial  of  the  precise  offense  alleged  in  the  indictment,  and  the 

dictment  does  not  call  upon  him  to  be  ready  to  meet  accusa- 

ons  remote  in  point  of  time  or  dissimilar  in  character  to  the 

nes  specifically  charged  in  the  indictment.    Id. 

Similar  frauds. — Proof  of  similar  frauds,  which  have  been 
;>erpetrated  by  defendant  on  other  persons  whom  he  has  suc- 
ceeded in  making  his  victims,  is  competent  upon  the  question 
of  intent.  People  v.  Hughes  (Sup.  Ct.  i  D.  1895),  71  S.  R.  523; 
II  N.  Y.  Cr.  154. 

Special  purpose. — If  a  person  obtains  possession  of  property 
from  the  owner  for  a  special  purpose  by  some  device,  trick, 
artifice,  fraud  or  false  pretense,  intending  at  the  time  to  appro- 
priate it  to  his  own  use,  and  he  subsequently  does  appropriate 
it  to  his  own  use  and  not  to  the  special  purpose  for  which  he 
received  it,  he  is  guilty  of  larceny.    People  v.  Sumner,  33  A.  D. 

338;  87  S.  R.  817;  53  S.  817. 

Where  a  real  estate  broker  falsely  stated  to  the  complainant, 
a  party  intending  to  purchase  land,  that  another  person  was 
ready  to  purchase  the  same  at  an  increased  price,  and,  at  the 
same  time,  proposed  to  make  an  arangement  with  the  com- 
plainant by  which  the  profits  of  the  resale  should  be  divided  be- 
tween them,  and  by  such  means  obtained  money  from  him  to 
be  used  for  the  sole  purpose  of  paying  it  over  to  the  vendor  of 
the  land,  which  was  to  be  conveyed  to  the  complainant  when 
satisfied  as  to  the  title  and  the  value  of  the  property,  the  case 
is  not  one  in  which  one  copartner  gives  money  to  another,  to 
be  used  in  the  copartnership  business.  The  money  is  given  to 
be  used  only  for  a  specific  purpose  and  under  special  circum- 
stances and  conditions,  and  the  copartnership  contemplated 
between  the  parties  constitutes  them,  not  joint  owners  of  the 
property  to  be  purchased  but  simply  of  the  product  of  the  sale 
thereof.    People  v.  Sumner,  33  A.  D.  338;  87  S.  R.  817;  53  S. 

817. 

Subd.  I. — ^Where  the  defendant  obtains  possession  of  a  sum 
of  money  by  fraudulent  and  false  representations  and  pre- 
tenses, he  is  guilty  of  larceny  under  latter  part  of  subd.  i  of 
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this  section.     People  v.  Evans,  69  Hun,  226;  53  S.  R.  591;  2 
S.  Tiy, 

Subject. — A  note,  given  in  consideration  for  a  release  of  rea 
property,  is  not  the  subject  of  larceny,  where  no  written  agree 
ment  to  release  has  been  given.  People  v.  Hall,  56  St.  Rep 
223 ;  74  Hun,  96;  26  N.  Y.  Supp.  403 ;  Paine  v.  People,  6  John 
103. 

Insufficient. — In  People  v.  Gillette,  59  St.  Rep.  176;  28  N 
Y.  Supp.  loi,  it  was  held  that  the  testimony  was  insufficient  t( 
justify  a  conviction  of  larceny,  and  that  the  defendant,  unlesi 
further  incriminating  facts  can  be  proved,  should  be  dis 
charged. 

See  People  v.  Leland,  56  St.  Rep.  73;  73  Hun,  162;  25  N.  Y 
Supp.  943. 

Value. — Upon  the  trial  of  an  indictment  for  larceny,  a  find- 
ing as  to  the  value  of  the  goods  stolen,  for  the  purpose  of  fixing 
the  degree  of  crime,  will  not  be  disturbed  on  appe^,  when 
the  evidence  introduced  on  the  part  of  the  people  was  that  th( 
value  of  the  undisputed  articles  exceeded  $25,  and  the  courl 
charged  that  the  jury  were  not  bound  by  the  testimony  of  th( 
people's  witnesses,  but  could  judge  of  the  value  for  themselves 
at  the  same  time  directed  their  attention  to  the  importance  o 
such  determination  to  the  defendant.  People  v.  Alexande; 
(Sup.  Ct.  I  D.  1895),  67  S.  R.  475 ;  87  Hun,  618. 

Threats  made  to  the  owner  of  a  residence  by  a  part] 
who  falsely  represented  that  he  owned  lots  in  the  vicinit; 
and  that  he  would  erect  a  soap  factory  thereon,  whereby  sucl 
owner  was  coerced  into  buying  the  lots,  do  not  constitute  i 
false  pretense.  People  v.  Wheeler,  169  N.  Y.  270.  In  orde 
to  secure  a  conviction  for  larceny  under  subdivision  2,  it  1 
necessary  to  prove  two  facts,  bailment  and  conversion.  Mak 
ing  the  contract,  and  taking  the  property  under  and  in  pui 
suance  of  it,  is  an  act  essential  to  the  consummation  of  th 
crime  alleged  in  the  indictment.  There  is  jurisdiction  of  th 
offense  in  any  county  in  which  either  oi*  both  of  such  acts  tak 
place.  People  v.  Mitchell,  49  App.  Div.  531 ;  14  N.  Y.  Criff 
Rep.  539;  People  v.  Dempsey,  15  Crim.  Rep.  90.  Where  de 
murrable  indictment  for  larceny  by  false  pretenses.  Peopl 
V.  Hartwell,  15  N.  Y.  Crim.  Rep.  483.  Probable  cause  to  b< 
heve  treasurer  of  voluntary  association  guilty  of  crime  ' 
grand  larceny.  People  ex  rcl.  Murphy  v.  Crane,  80  App.  Di 
202.  Where  facts  alleged  in  information  constitute  petit  < 
grand  larceny  trial  may  be  for  either.  People  v.  Stern,  80  Ap 
J^iv.  357.  Failure  to  pay  money  by  broker.  People 
Thomas.  17  N.  Y.  Crim.  Rep.  338.    City  physician  charging  1 
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freeanti  toxin.  People  v.  Lavin,  17  N.  Y.  Crim.  Rep.  378;  41 
Misc.  53.  See,  also,  People  v.  Paine,  16  N.  Y.  Crim.  Rep.  60; 
35  Misc.  763;  People  v.  Miller,  169  N.  Y.  339;  16  N.  Y.  Crim. 
Kep.  281;  reverses  64  App.  Div.  450;  People  v.  Dilcher,  16  N. 
Y.  Crim.  Rep.  548;  38  Misc.  89;  People  v.  Putnam,  90  App. 
Div.  125 ;  People  v.  Rothstein,  42  Misc.  123 ;  18  N.  Y.  Crim. 
Rep.  65;  People  v.  Monroe,  64  App.  Div.  130. 

Subd.  2.  See  Moss  v.  Cohen  (N.  Y.  C.  P.  1895),  71  S.  R.  5. 

529.  Payment  of  hotel  bill  with  check  signed  by  fictitious 
name  and  endorsed  by  defendant,  where  no  bank  account  in 
name  of  signer.  People  v.  Whiteman,  16  N.  Y.  Crim.  Rep. 
461:72  App.  Div.  90. 

530-  Not  proven. — A  conviction  of  grand  larceny  was  held, 
in  People  v.  Lesser,  59  St.  Rep.  130;  76  Hun,  371;  27  N.  Y. 
Supp.  750,  not  to  be  sustained  by  the  evidence,  where  the  un- 
:orroborative  circumstantial  testimony  of  the  complainant  is 
offset  by  the  positive  denial  of  the  defendant,  supplemented 
^y  the  proof  of  two  witnesses  as  to  his  good  character  and 
bnesty. 

The  evidence  in  People  v.  Rogers,  12  N.  Y.  Cr.  476;  81  S.  R. 
^3;  47  S.  893,  was  held  insufficient  to  warrant  a  conviction 
inder  this  section. 

531.  See  People  v.  Gardner,  57  St.  Rep.  18,  25;  73  Hun,  66; 
25  N.  Y.  Supp.  1072;  People  v.  Frazier,  36  Misc.  280;  People  v. 
Milk,  91  App.  Div.  331;  18  N.  Y.  Crim.  Kep.  125. 

534.  PunisHment. — Grand  larceny  in  the  second  degree  is 
punishable,  pursuant  to  this  section,  by  imprisonment  for  a 
^erm  not  exceeding  five  years.  People  v.  Kerns  (Sup.  Ct.  4  D. 
1896),  7  A.  D.  535 ;  40  S.  243. 

^535.  See  People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162;  32 
Supp.  106. 

544.  Amended  by  chap.  556,  Laws  1005.  See  People  v. 
Rothstein,  42  Misc.  123;  18  N.  Y.  Crim.  Rep.  05;  95  App. 
Kv.  292  ;  180  N.  Y.  148. 

545.  See  People  v.  Peckens,  153  N.  Y.  576. 

549.  Parr  v.  Txxler,  0  7App.  Div.  218. 

550.  Amended  by  chap.  326,  Laws  1903. 

Punishment. — By  this  section  of  the  Code,  a  person  who 
uys  or  receives  stolen  property  which  has  been  wrongfully 
}propriated  in  such  manner  as  to  constitute  larceny,  knowing 
le  same  to  have  been  stolen  is  punishable,  by  imprisonment 

a  state  prison  for  not  more  than  five  years,  or  in  a  county  jail 
r  not  more  than  six  months,  or  by  a  fine  of  not  more  than 
50,  or  by  both  such  fine  and  imprisonment.  People  v.  Kerns 
up.  Ct.  4  D.  1896),  7  A.  D.  535 ;  40  S.  243.  The  crime  of  re- 
'viner  stolen  goods  may,  under  the  Penal  Code,  be  punishable 
a  different  manner  from  that  of  larceny  in  the  second  degree. 
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and  with  a  greater  punishment.  Joinder  of  felonies  is  not 
ground  for  a  reversal  where  the  sentence  is  single  and  is  appi 
priate  to  either  count.    Id. 

Receiving  stolen  goods. — Though  larceny  and  the  crime 
receiving  stolen  goods  are  separate,  distinct  and  independe: 
requiring  different  kinds  of  proof,  a  man  can  be  guilty  of  t 
crime  of  receiving  stolen  goods  from  the  facts  that  he  has 
his  possession  the  goods  which  he  himself  has  stolen.  Peoi 
V.  Rivello,  39  A.  D.  454;  91  S.  R.  (57  S.)  420. 
■  *  Since  by  the  Penal  Code  the  distinction  between  accessor: 
and  principals  has  been  abolished,  the  rule  does  not  obtain 
respect  to  every  person  who  may  be  convicted  of  the  crime 
larceny.     Id. 

The  fact  that,  under  the  Penal  Code,  by  aiding  and  abetti 
the  crime  of  larceny  he  became  a  principal,  in  no  way  brir 
such  an  accessory  within  the  principle  of  the  rule  that  a  pers 
taking  goods  feloniously  cannot  receive  them  from  himself  w: 
a  felonious  intent.  This  rule,  however,  in  no  respect  appl 
to  an  individual  who  was  not  present  at  the  commission  of  t 
crime.  Although  he  is  guilty  of  the  principal  offense,  yet, 
ceiving  the  goods  from  the  actual  thief,  knowing  their  orig 
he  is  subject  to  the  penalty  for  receiving  stolen  goods. 
See  annotation  of  People  v.  Klipfel,  160  N.  Y.  371,  under  s 
165,  ante. 

Stolen  property. — Though,  upon  the  trial  of  an  indictm* 
for  receiving  stolen  goods,  knowing  them. to  have  been  stol 
there  is  no  direct  evidence  that  the  defendant  received 
goods  from  any  particular  person  who  had  stolen  them,  1 
any  evidence  that  he  had  positive  information  when  he  s 
them  that  they  had  been  stolen,  yet  the  circumstances  as  to 
manner  of  receiving  them,  his  manner  of  dealing  with  th< 
his  knowledge  and  description  of  the  person  from  whom 
claimed  to  have  received  them,  his  own  acts  in  transferr 
them,  the  peculiarities  attending  such  transfers  and  his  metl 
of  payments  to  the  alleged  owner,  added  to  the  fact  that 
stolen  goods  were  in  his  possession,  may  constitute  poten 
evidence  that  the  defendant  possessed  the  guilty  knowle 
alleged  in  the  indictment.  People  v.  Schooley,  149  N.  Y. 
aflp'g,  69  S.  R.  841 ;  89  IIiiti,  391.  See  People  v.  Ammon 
App.  Div.  240. 

552.  Fear. — The  crime  of  extortion  is  not  committed,  un 
the  person  parting  with  his  money  is  induced  to  do  so  by 
wrongful  use  of  force  or  fear,  or  under  color  of  official  ri 
People  V.  Gardner,  57  St.  Rep.  18;  73  Hun,  66;  25  N.  Y.  Si 
1072. 

When  fear  is  a  necessary  ingredient  of  a  crime,  it  r 
actually  exist  at  the  time  of  the  alleged  commission  of  th< 
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sc.  Id.    If  the  person  alleged  to  have  been  injured  part  with 
money  or  property  without  at  the  time  being  in  fear,  a 
ne  is  not  committed.    Id. 

Vhere  the  complainant  parts  with  his  money  for  the  pur- 
eof  convicting  the  wrongdoer  of  a  crime,  no  offense  is  com- 
ted  because  there  is  no  putting  in  fear.  Id. 
ee  People  v.  Gardner,  63  St.  Rep.  21 ;  144  N.  Y.  119;  38  N. 
1003;  modifying  and  affirming  57  St.  Rep.  18;  73  Hun,  66; 
5upp.  1072. 

ear,  such  as  will  constitute  extortion,  may  be  induced  by  a 
lat  to  do  an  unlawful  injury  to  the  person  or  property  of 
individual  threatened.    People  v.  McLaughlin,  150  N.  Y. 

53.  See  notes  under  preceding  section. 

the  threat  is  made  and  the  money  paid  through  fear  of 
sequent  injury,  the  crime  of  extortion  is  established, 
ther  or  not  the  threat  is  put  into  actual  execution.  People 
IcLaughlin  (Sup.  Ct.  i  D.  1896),  2  App.  Div.  419.  If  the 
at  is  put  into  actual  execution,  such  act  will  only  tend  to 
^e  that  the  threat  was  seriously  intended  and  to  aggravate 
threat.  Id.  If  the  defendant  has  threatened  to  do  a  lawful 
for  example,  to  enforce  an  ordinance  forbidding  any  ob- 
ction  of  the  street  without  permit,  the  receipt  of  money  by 
defendant  as  a  consideration  for  not  enforcing  such  ordi- 
:e,  will  not  constitute  extortion,  but  bribery.  Id. 
;6.  False  promise. — In  Ranney  v.  People,  22  N.  Y.  417,  the 
i  pretense  alleged  was  the  promise  of  the  defendant  to  em- 

the  complainant  at  a  future  time  and  pay  him,  when  he 
not  in  fact  intend  to  employ  him.  People  v.  Jeffery,  82 
1,409;  63  S.  R.  588;  31  S.  267.  It  was  held,  in  that  case, 
the  false  representation  was  promissory  in  its  nature,  and 
,  for  such  reason,  a  criminal  charge  could  not  be  sustained. 
But,  in  People  v.  Jeffery,  ante,  the  defendant  obtained  the 
5  from  complainant  by  agreeing  that  a  corporation  or  firm 
Id  thereafter  pay  him  certain  sums  for  oats,  and  that  said 
^ration  or  firm  was  solvent.    The  false  representation  was 

the  solvency  of  the  firm,  as  to  an  existing  fact  at  the  time 
epresentation  was  made.  The  false  pretense  counted  on 
lot  the  false  promise,  but  the  statement  as  to  the  solvency 
e  corporation  or  firm.    For  this  reason,  the  court,  in  the 

case,  sustained  the  indictment. 

K)f. — Upon  the  trial  of  an  indictment  for  false  pretenses, 
nee  of  similar  transactions  to  that  on  account  of  which 
rfendant  is  indicted,  is  proper,  where  it  is  important  to 
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show  his  intention.    People  v.  Jeflfery,  82  Hun,  409;  63  S.R. 
588;  31  S.  267. 

Value. — It  is  unnecessary  for  the  people,  in  cases  of  indicl« 
ment  under  this  section,  to  allege,  or  on  the  trial  prove,  the 
value  of  the  instrument  which  the  complainant  was  induced  to 
sign  by  the  false  pretenses  of  the  defendant.  People  v.  Jcffeij, 
63  St.  Rep.  588;  82  Hun,  409;  31  Supp.  267. 

A  police  captain  who  takes  possession  of  a  cigar  store  and 
remains  there  with  his  men  for  eleven  days,  in  spite  of  the  pro- 
test ot  the  owner,  is  guilty  of  oppression.  JPeopie  v.  Summen, 
17  N.  Y.  Crim.  Rep.  321 ;  40  Misc.  381. 

558.  Threats. — in  case  a  person  has  committed  a  crime 
which  has  come  to  the  knowledge  of  another,  and  the  latter,  for 
the  purpose  of  extorting  money  from  the  former,  writes  him  a 
letter  threatening  to  accuse  him  of  the  crime,  he  is  guilty  of  a 
felony  under  this  section.  People  v.  Eichler,  58  St.  Rep.  177; 
75  Hun,  26;  26  N.  Y.  Supp.  998. 

The  fact  that  he  believes,  or  even  knows,  that  the  person 
threatened  has  committed  the  crime  of  which  he  is  threatened, 
does  not  make  the  act  less  criminal.  Id.  Such  belief  is  no  d^ 
fense,  and  is  not  even  a  mitigating  fact.    Id. 

A  threat  "to  proceed  against  you  criminally,"  is  equivalent 
to  a  threat  to  accuse  the  person  of  a  crime.  People  v.  Eichler, 
58  St.  Rep.  177;  75  Hun,  26;  26  N.  Y.  Supp.  998;  People?. 
Gillian,  18  St.  Rep.  681 ;  50  Hun,  35;  aiTd  23  St.  Rep.  996;  115 
N.  Y.  643.  In  the  case  last  cited,  the  point  was  made  that  the 
writing  must  contain  a  threat  to  do  one  of  the  four  things 
named  in  this  section,  but  it  was  held  that,  while  a  threat  of 
the  character  mentioned  in  this  section  must  be  made  in  the 
letter  or  writing,  it  was  quite  competent  to  introduce  oral  evi- 
dence to  explain  the  language  used.  Neither  in  this  case,  nor 
in  People  v.  Thompson,  97  N.  Y.  313,  did  the  letters  threaten 
to  accuse  a  person  of  a  particular  crime,  but  in  both  it  was 
held  to  be  competent  for  the  people  to  introduce  testimony 
showing  the  existing  relations  between  the  parties  explanatory 
of  the  intent  of  the  defendants. 

560.  Threat. — Where  a  person  has  committed  a  crime,  which 
has  come  to  the  knowledge  of  another,  and  the  latter,  for  the 
purpose  of  extorting  money  from  the  former,  orally  threatens 
to  accuse  him  of  the  crime,  he  is  guilty  of  a  misdemeanor  under 
tliis  section.  People  v.  Eichler,  58  St.  Rep.  177;  75  Hun,  26; 
26  X.  Y.  Supp.  998. 

562.  The  fact  that  defendant  resides  with  plaintifFs  husband, 
Ihougli  not  married  to  him  ;  that  she  assumes  his  surmane,  and 
under  such  name  has  executed  papers  and  dealt  with  trades- 
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cople,  as  his  wife,  does  not  constitute  a  violation  of  this  sec- 
ion.  Hodecker  v.  Strieker,  20  A.  D.  245 ;  80  S.  R.  808 ;  46  S. 
08. 

567a.  Added  by  chap.  366,  Laws  1905. 

571.  This  section  relates  specifically  to  property  upon  which 
i  mortgage  or  instrument  intended  to  operate  as  such  is  a  lien, 
ind,  in  order  to  bring  the  case  within  the  section,  that  which 
s  the  subject  of  the  lien  must  be  something  answering  the 
lescription  of  property,  and  capable  of  being  mortgaged. 
?cople  V.  Durante,  12  N.  Y.  Cr.  318;  79  S.  R.  1073;  45  S.  1073. 
V  liquor  tax  certificate  is  property  which  may  be  the  subject 
>f  a  chattel  mortgage,  within  the  meaning  of  this  section.  Id. 

577.  See  Burgess  v.  Jackson,  80  S.  R.  326  (46  S.  326). 

579.  Gravamen. — ^The  gravamen  of  the  charge,  under  this 
action,  is  that  the  defendant,  knowing  that  the  insurance  com- 
>any,  against  whom  he  presents  his  claim,  was  not  indebted  to 
lim  in  the  amount  claimed,  falsely  and  fraudulently  magnified 
lis  loss  and  claimed  such  larger  amount.    Id. 

What  constitutes  offense. — ^The  presentation  of  a  false  and 
Fraudulent  claim  for  the  payment  of  a  loss  upon  a  contract  of 
insurance,  constitute  an  offense  under  this  section.  People  v. 
Spiegel,  56  St.  Rep.  727;  75  Hun,  161 ;  26  N.  Y.  Supp.  1041. 

585.  See  Shaffer  v.  Martin,  83  S.  R.  853,  858  (49  S.  853,  858). 

592.  Evidence. — On  the  trial  of  an  indictment  of'the  presi- 
dent of  a  bank  under  this  section  of  the  Code,  the  evidence 
that  he  was  in  the  bank  when  the  examiner  called  and  knew 
the  object  of  the  visit,  is  sufficient,  though  he  did  not  per- 
sonally show  the  books,  to  establish  the  facts  that  he  exhibited 
the  books.  People  v.  Helmer  (Sup.  Ct.  5  D.  1895),  67  S.  R. 
180;  85  Hun,  560.  In  such  case,  it  is  incumbent  upon  the 
people  to  show  that  the  defendant  knew  that  the  books  con- 
tained false  and  fraudulent  entries,  and  that  defendant  pre- 
sented or  exposed  them  to  the  examiner  with  the  intent  to  de- 
ceive him.  Id.  In  this  case,  the  cashier  of  the  bank,  who  had 
been  misappropriating  the  funds,  had  forged,  in  order  to  cover 
up  his  defalcations,  a  number  of  promissory  notes  which  he  en- 
tered in  the  discount  book  of  the  bank.  The  president  was  not 
aware  of  this  defalcation,  and,  when  asked  by  the  examiner 
for  permission  to  take  the  suspected  papers  away  from  the 
bank  under  a  promise  to  return  them,  refused  to  give  such 
consent  without  authority  from  the  directors  of  the  bank.  And 
it  was  held  that  this  refusal  on  the  part  of  the  president  was 
not  any  evidence  of  guilt  on  his  part.    Id. 

Indictment. — This  section  makes  it  a  crime  to  exhibit  to  a 
>ublic  officer  a  false  book  "  with  intent  to  deceive  such  officer 
)r  board  in  respect  thereto."    People  v.  Helmer,  13  A.  D.  426; 
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yy  S.  R.  642;  43  S.  642.  It  is  not  necessary  that  the  offense 
should  be  charged  in  the  language  of  the  statute,  but  it  is  suf- 
ficient if  the  criminal  act  is  set  forth  by  words  which  plainly 
describe  the  offense,  though  words  other  than  those  of  the 
statute  are  used.    Id. 

Punishment. — This  section  provides,  among  other  things, 
that  an  officer  of  a  corporation,  who  knowingly  exhibits  a  false 
book  to  any  public  officer  authorized  by  law  to  investigate  \i^ 
affairs,  with  intent  to  deceive  such  officer  in  respect  thereto  is 
punishable  by  imprisonment  not  to  exceed  ten  years.  People 
V.  Helmer,  154  N.  Y.  596;  13  N.  Y.  Cr.  i. 

593.  Amended  chap.  489,  Laws  1904. 

Recognizance. — Where  the  principal,  after  default  in  ap- 
pearing for  examination,  is  indicted  and  afterwards  discharged 
together  with  his  bail  in  the  indictment,  the  recognizance  fot 
his  original  examination  should  not  be  enforced.     People  v'. 
Samuels,  54  St.  Rep.  836;  5  Misc.  585;  25  N.  Y.  Supp.  81. 

594.  Subds.  6  and  7,  amended  by  chap.  588,  Laws  1901. 
597.  Not  controlled  by  the  Consolidation  Act,  Laws  i88^> 

chaps.  410-1482 ;  Matter  of  Sayles,  40  Misc.  135 ;  17  N.  Y.  Crin^- 
Rep.  234. 

600.  Amended  by  chap.  248,  Laws  1905. 

601.  Knowledge. — Proof  merely  of  the  insolvency  of  a  baim.^^ 
when  a  deposit  was  made  does  not  justify  an  inference  th^»-^ 
the  officers  and  directors  knew  of  such  insolvency  so  as  to  pe^*' 
mit  the  depositor  to  recover  back  the  deposit  as  for  fraud  <^^ 
the  bank.    Stapleton  v.  Odell,  21  Misc.  94;  81  S.  R.  13;  47  ^^' 

13.  . 

608.  Section  608  was  repealed  by  chap.  377  of  1884.    Add^  ^^ 

by  chap.  489,  Laws  1904. 

613.  Subds.  I  and  2,  amended  by  chap.  588,  Laws  1901. 

615.  Forging,   etc. — The   sale   of   forged,   altered,  used 
stolen  tickets,  is  made  a  punishable  offense  under  other  se* 
tions  of  the  Penal  Code.    People  ex  rel.  Tyroler  v.  Warden 
Prison,  157  N.  Y.  116. 

Unconstitution^al. — These  sections  which  prohibit  and  sul 
ject  to  punishment  as  a  crime,  the  selling  of  tickets  for  pass; 
on  vessels  or  railroad  trains,  by  any  person  except  comm< 
carriers  and  their  specially  authorized  agents,  transcend 
police  power  and  violate  the  constitutional  guarantees  of  cr 
rights  and  privileges  and  of  liberty  (N.  Y.  Const,  art.  i, 
I,  6),  in  so  far  as  they  undertake  to  prohibit  citizens  of  tl 
state  from  engaging  in  the  business  of  brokerage  in  passai 
tickets.    People  ex  rel.  Tyroler  v.  Warden  of  Prison,  157  N. 
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6a6.  See  People  v,  David  Cantor,  i6  N.  Y.  Crim.  Rep.  675. 
639.  See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  20 
Supp.  894. 

Information. — In  order  to  charge  an  oflfense  under  this  sec- 
tion, the  information  should  allege  that  the  defendant  willfully 
or  maliciously  did  the  act  set  forth.  Hewitt  v.  Newburger,  57 
St.  Rep.  821 ;  141  N.  Y.  538;  rev'g  48  St.  Rep.  811 ;  20  N.  Y. 
Supp.  913. 

Knowledge. — It  is  not  necessary,  in  all  cases,  to  constitute 
a  crime  that  the  defendant  should  know  that  the  statute  pro- 
hibits his  act.    Hewitt  v.  Newburger,  141  N.  Y.  538;  57  S.  R. 
821;  rev'g  48  S.  R.  811;  20  S.  913;  People  v.  Stevens,  14  St. 
Rep.  808;  109  N.  Y.  159.    It  is  sufficient  if  he  does  the  act  pro- 
hibited when  the  statute  makes  the  mere  act  itself  unlawful. 
Hewitt  V.  Newburger,  ante.     But,  where  a  particular  intent 
is  an  ingredient  of  the  crime,  the  mere  doing  of  the  prohibited 
act  does  not  constitute  cases  of  larceny,  receiving  stolen  goods, 
or  passing  counterfeit  money,  are  illustrations.    Id.    The  same 
act  may,  in  one  case,  be  larceny,  or  forgery  or  a  guilty  recep- 
tion of  stolen  property,*  and,  in  another  case  be  wholly  inno- 
cent, depending  on  the  intent.    Id. 

When  no  crime. — If  the  defendant  is  proceeding  under  a 
claim  of  title  and  insisting  that  certain  walls  are  being  erected 
on  his  land,  he  commits  no  crime  in  threatening  to  remove 
them.  Hewitt  v.  Newburger,  141  N.  Y.  538 ;  57  S.  R.  821 ;  rev'g 
48S.  R.  811;  20  S.  913. 
^39a.  Added  by  chap.  279,  Laws  1905. 

^0.  Amended  by  chap.   164  of  1894.     See  People  v.  Mc- 
Laughlin, 15  N.  Y.  Crim.  Rep.  337;  57  App.  Div.  454. 

Subd.  II.  See  Rice  v.  Buffalo  Steel  House  Co.,  17  A.  D.  462; 
79  S.  R.  277 ;  45  S.  277. 
^ubd.  16,  amended  by  chap.  72,  Laws  1903.     Amended  by 

r^P.  80,  Laws  1905,  and  this  superseded  by  chap.  440,  Laws 
1905.  r  c  I  > 

^4od.  Added  by  chap.  128,  Laws  1901. 

^Aot.  Added  by  chap.  128,  Laws  1901. 

"4X.  Amended  by  chap.  661,  Laws  1901. 

^4^.  Amended  by  chap.  441,  Laws  1905. 

^Sxa.  Added  by  chap.  266,  Laws  1902. 

^^5.  See  Lechner  v.  Village  of  Newark,  19  Misc.  452. 

bicycle. — ^The  act  of  willfully  riding  a  bicycle,  by  any  per- 
??'*»  Upon  a  sidewalk,  without  authority  or  necessity,  whether 
.?  ^  village,  city  or  the  country,  is  a  violation  of  this  section  of 
^^  Code.  People  v.  Meyer,  26  Misc.  117;  15  N.  Y.  Crim.  Rep. 
^\'  The  burden  is  on  the  people  to  prove  that  the  defendant 
Jj^nfuiiy  rode  a  bicycle  along  upon  a  sidewalk  without  author- 
^  Or  necessity.    Id.    A  conviction  cannot  be  sustained  where 
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625.  Anarchy  a  misdemeanor.     People  v.  Most,  16  N» 
Crim.  Rep.  105;  36  Misc.  139. 

there  is  no  evidence  that  the  road  was  a  public  highway. 
The  word  "  sidewalk,"  used  in  section  652  of  the  Penal  Cc^< 
means  a  sidewalk  along  a  highway.    Id. 

652a.  Added  by  chap.  506,  Laws  1901. 

654.  Application. — This  section  was  intended  to  cover  cm^^ 
that  had  not  been  provided  for  by  any  other  law.    People 
Knatt,  156  N.  Y.  302;  13  N.  Y,  Cr.  92. 

Defense. — No  offense  is  committed  under  this  section,  wli€ 
a  boat  is  destroyed  in  an  effort  to  protect  a  pond  against  "t 
persistent,  repeated  and  defiant  trespass  upon  the  rights  of  t- 
owner  of  such  pond.  People  v.  Kane,  59  St.  Rep.  32 ;  142  N. 
366.  The  owner  of  the  pond  is  not  bound  to  resort  to  an  actic 
at  law  instead  of  himself  defending  his  possession.    Id. 

Another  remedy  might  be,  to  endure  the  presence  of  tb 
boat  upon  the  water,  but  watch  for  the  trespasser's  use  of  i 
and  then  employ  force  enough  to  eject  it  and  him.  Id. ;  Filkici 
V.  People,  69  N.  Y.  loi.  But  the  owner  is  not  bound  to  wai 
for  such  act,  nor  pursue  a  mode  of  resistence  sure  to  end  iJ 
personal  violence.     Id. 

How  far  one  may  go,  what  force  one  may  use,  what  acts  01 
defense  are  excusable,  in  the  protection  of  premises  or  prop 
erty  are  usually  mixed  questions  of  law  and  fact  to  be  submit 
ted  to  the  jury  under  proper  instructions  from  the  court 
People  V.  Kane,  59  St.  Rep.  33;  142  N.  Y.  366;  Filkins  1 
People,  ante.  They  always  depend  upon  the  facts  and  circum 
stances  of  the  particular  case,  sudi  as  the  manner  and  charac 
ter  of  the  trespass,  the  instrumentalities  through  which  it  i 
accomplished,  and  the  opportunities  or  reasonable  means  of  di 
fense.    People  v.  Kane,  ante. 

See  notes  under  section  639,  ante. 

Information. — In  order  to  charge  an  offense  under  this  se( 
tion,  the  information  should  aver  that  the  defendant  unlav 
fully  and  willfully  did  the  act  specified.  Hewitt  v.  Newburge 
57  St.  Rep.  821 ;  141  N.  Y.  538;  rev'g  48  St.  Rep.  811 ;  20  N.  ^ 
Supp.  913. 

Treble  damages. — Under  subd.  3  of  this  section,  ^a  part; 
who  unlawfully  and  willfully  destroys  the  property  of  anothe 
is  liable,  in  addition  to  the  punishment  prescribed  herein,  1 
treble  damages  for  the  injury  done,  to  be  recovered  in  a  civ 
action.    Prignitz  v.  McTiernan,  18  Misc.  651 ;  77  S.  R.  974;  ^ 

S.  974. 

654.  Treble  damages  are  recoverable  in  an  action  brought  i 
a  justice's  court.  A  reference  to  the  statute  need  not  be  i 
dorsed  on  the  summons.     Laytin  v.  McConnell,  61  App.  Di 

447. 
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654a.  See  Lecliner  v.  Village  of  Newark,  19  Misc.  452. 

655.  See  People  v.  Theobold  (Sup.  Ct.  4  D.  1895),  71  S.  R. 
527 ;  92  Hun,  182. 

Overdriving. — Overdriving  is  made  a  misdemeanor  by  this 
section.  Rutherford  v.  Krause,  60  St.  Rep.  679 ;  8  Misc.  547 ; 
29  Supp.  787;  24  C.  P.  1. 

This  is  defined  by  sec.  669,  post,  as  torture  or  cruelty  to  an 
animal  not  a  human  being,  which  includes  "  every  act,  omis- 
sion or  neglect  whereby  unjustifiable  physical  pain,  suflFering 
or  death  is  caused  or  permitted.    Id. 

The  punishment  therefor  is  provided  under  subd.  57,  sec.  56 
of  the  Criminal  Code.    Id. 

656.  Abandonment. — An  officer  of  a  society  for  the  preven- 
tion of  cruelty  to  animals  is  liable  for  an  abandoned  animal 
killed  by  him,  unless  he  proves  that  it  was  past  recovery  for 
any  useful  purpose.  Sahr  v.  SchoUe  (Sup.  Ct.  2  D.  1895),  69 
S.  R.  453 ;  89  Hun,  42.  The  determination  of  the  two  reputable 
citizens,  referred  to  in  this  section,  if  made  without  notice  to 
the  owner,  is  not  conclusive  on  him.  Id.  Before  there  can  be 
such  conclusive  determination  as  will  result  in  depriving  the 
owner  of  his  property,  he  is  entitled  to  a  hearing.  Id.  In  the 
case  last  cited,  the  evidence  was  held  sufficient  to  establish 
that  the  abandoned  animal  was  past  recovery  for  any  useful 
purpose. 

660.  Indictment. — Indictment,  which  charges  defendant 
-with  willfully  and  maliciously  mixing  poison  with  salt  and 
scattering  the  same  in  a  pasture  where  the  cattle  of  another 
were  kept,  with  the  intent  that  the  poison  so  mixed  with  salt 
should  be  taken  by  the  cattle,  and  that  it  was  so  taken  and  as  a 
result  three  cows  and  a  bull  were  destroyed,  states  a  misde- 
meanor under  sec.  660,  Penal  Code.  People  v.  Knatt,  156  N. 
Y.  302 ;  13  N.  Y.  Cr.  92. 

Special  sessions. — The  oflFense,  prescribed  by  this  section, 
comes  within  the  meaning  of  the  term  "  cruelty  to  animals," 
as  used  in  sec.  56  of  the  Code  of  Criminal  Procedure,  so  that 
courts  of  special  sessions  have  jurisdiction  over  it  in  the  first 
instance.  People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162;  32 
Supp.  106. 

666.  Amended  by  chap.  539.  Laws  1904.  City  magistrate 
New  York  city  has  no  jurisdiction  to  try  charge  of  misde- 
meanor for  speeding  automobile.  People  v.  Patterson,  16  N. 
Y.  Crim.  Rep.  508;  38  Misc.  79. 

668.  Fines. — This  section  is  not  repealed,  either  expressly  or 
by  implication,  by  the  charter  of  the  city  of  Gloversville. 
American  Society,  etc.,  v.  City  of  Gloversville,  60  St.  Rep.  808; 
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78  Hun,  40;  29  Supp.  257.  Fines  imposed  and  collected  for  via 
lations  of  this  section  are  payable,  on  demand,  to  the  Societ^j 
for  the  Prevention  of  Cruelty  to  Animals.  Id.  This  provisior 
relates  to  such  prosecutions  anywhere  in  the  state.    Id. 

Warrant. — See  Fox  v.  Mohawk  &  H.  R.  Humane  Soc,  82 
S.  R.  62s,  628 ;  48  S.  R.  625,  628. 

Any  agent  or  officer  of  any  such  society  may  arrest  without 
warrant,  and  bring  before  the  court  or  magistrate  having  juris- 
diction, any  person  offending  against  any  of  the  provisions  of 
title  16  of  the  Penal  Code.  Fox  v.  Mohawk  &  H.  R.  Hu'Vnane 
Soc,  20  Misc.  461 ;  80  S.  R.  232 ;  46  S.  232.  Any  person  who 
shall  interfere  with  or  obstruct  any  such  officer  or  agent  in  the 
discharge  of  his  duties  is  guilty  of  a  misdemeanor.    Id. 

669.  See  Rutherford  v.  Krause,  60  St.  Rep.  680;  8  Misc.  547; 
29  Supp.  787 ;  24  C.  P.  I. 

This  section  defines  the  caption  of  title  16  of  the  Penal  Code. 
People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162 ;  32  Supp.  106. 

671.  Attorneys  may  defend  themselves. — ^The  last  section 
does  not  affect  sees.  78,  79,  80  and  81  of  the  Code  of  Civil  Pro- 
cedure, and  does  not  prohibit  an  attorney  from  defending  him- 
self in  person,  as  attorney  or  as  counsel,  when  prosecuted 
either  civilly  or  criminally. 

672.  Fraudulent  claim. — This  section,  and  the  crime  defined 
in  it,  are  plainly  distinguishable  from  section  165  referred  to. 
People  V.  Stock,  21  Misc.  147;  12  N.  Y.  Cr.  420;  81  S.  R.  94;  47 
S.  94.  The  one  is  malfeasance  in  office  by  the  official  in  audit- 
ing or  paying  a  false  claim,  while  the  other  is  the  presentation 
of  a  fraudulent  claim  to  an  auditing  board  for  allowance  01 
payment.  Id.  Only  a  public  official  can  be  guilty  of  the  crime 
charged  in  one  section,  while  in  the  other  it  is  not  the  official 
but  the  person  presenting  the  claim,  who  commits  the  felony 
Id. 

An  indictment,  under  section  672  of  the  Penal  Code,  whicl: 
alleges  the  presentation  of  the  claim,  alleges  the  presentation 
of  the  bill,  the  fact  that  it  was  false  and  fraudulent,  and  knowr 
to  be  so  by  the  defendant  when  he  presented  it,  that  various  ol 
the  items  contained  in  the  bill  for  which  the  defendant  charged 
were  entirely  fictitious  to  the  knowledge  of  the  defendant,  con- 
tains a  full  statement  of  all  the  facts  necessary  to  constitute 
the  offense.  People  v.  Coombs,  158  N.  Y.  532.  In  such  case 
it  is,  of  course,  incumbent  upon  the  prosecution  to  show,  to  the 
satisfaction  of  the  jury,  that  the  defendant  knowingly  pre- 
sented, or  caused  to  be  presented,  a  false  and  fraudulent  bill 
for  audit  to  an  officer  authorized  by  law  to  audit  and  allow  the 
same.    Id.    Where  the  fraudulent  bill  described  in  the  indict- 
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men!  was  presented  to  the  auditor  by  the  defendant's  clerk, 
and  it  could  not  be  shown  that  he  personally  presented  the  bill, 
it  >vas  competent  to  show  that  he  had  received  the  proceeds. 
Id. 

Presenting  the  claim,  if  fraudulent,  by  a  supervisor  to  the 
auditor,  was  a  crime  within  the  provisions  of  this  section. 
People  V.  Klipfel,  37  A.  D.  224. 

What  is  not. — Where  the  claim  is  unliquidated  and  not  con- 
tracted for  at  any  special  price,  or  the  subject  of  any  statutory 
provision,  a  statement  of  excessive  or  exorbitant  value,  unac- 
companied by  any  false  statement  of  collateral  circumstances, 
^oes  not  constitute  an  indictable  offense.  People  v.  King,  12 
N.  Y.  Cr.  242 ;  78  S.  R.  287 ;  44  S.  287. 

672.  Where  the  indictment  describes  the  commission  of  cer- 
tain acts  that  constitute  a  crime  under  section  672,  Penal  Code, 
*t  must  charge  that  defendant  committed  such  a  crime,  in  or- 
^cr  to  support  a  conviction.  People  v.  Klepfel,  160  N.  Y.  371 ; 
14  N.  Y.  Crim.  Rep.  169. 

674a.  Amended  by  chap.  505  of  1894.  Amended  by  chap. 
590,  Laws  1905. 

^4b.  This  section  was  added  by  chap.  551  of  1894,  and  went 
into  effect  May  8,  1894. 

674c.  This  section  was  added  by  chap.  551  of  1894,  and  went 
into  eflfect  May  8,  1894. 

674d.  This  section  was  added  by  chap.  551  of  1894,  and  went 
into  effect  May  8,  1894. 

674e.  This  section  was  added  by  chap.  551  of  1894,  and  went 
into  effect  May  8,  1894. 

675.  Republication  of  article  advocating  murder  of  rulers. 
People  V.  Most,  16  N.  Y.  Crim.  Rep.  55 ;  171  N.  Y.  423;  People 
V-  Xliller,  16  N.  Y.  Crim.  Rep.  392;  71  App.  Div.  160.  Public 
Meeting  in  streets.  People  v.  Wallace,  17  N.  Y.  Crim.  Rep. 
432 ;  85  App.  Div.  170.  When  action  of  licensed  private  de- 
^^ctive  in  following  a  person  is  a  misdemeanor.  People  v.  St. 
Cla.ir,  90  App.  Div.  239;  People  ex  rel.  Smith  v.  Van  De  Carr, 
^'^  If.  Y.  Crim.  Rep.  455 ;  86  App.  Div.  9.  See,  however,  Peo- 
ple V.  Weiter,  179  K  Y.  46. 

^85.  See  notes  under  section  34,  ante. 

See  People  v.  Gardner,  63  St.  Rep.  21 ;  144  N.  Y.  119;  38  N. 
•    1003;  modifying  and  affirming  57  St.  Rep.  t8;  73  Hun,  66; 
^5  Supp.  1072.    See  People  v.  Rcilly,  49  App.  Div.  218. 

^586.  Amended  by  chap.  116,  Laws  1902.  See  People  v. 
^'^ osier,  16  N.  Y.  Crim.  Rep.  541 ;  73  App.  Div.  5. 
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687a.  Added  by  chap.  425,  Laws  1901.  Amended  by  chap. 
282,  Laws  1902.     See  People  v,  Adams,  176  N.  Y.  351. 

688.  Evidence. — Where  the  people  wish  to  prove  that  an- 
other person,  previously  convicted  for  same  offense,  was  one  of 
the  men  connected  with  the  burglary  in  question,  that  fact,  as 
against  the  defendant,  cannot  be  shown  by  the  indictment,  plea 
or  judgment  of  conviction  against  such  person,  where  the  de- 
fendant was  not  a  party  to  the  criminal  action  against  him. 
People  V.  Shinburne,  84  S.  R.  51 ;  50  S.  51.  See  remarks  of 
Gray,  J.,  in  People  v.  Kief,  126  N.  Y.  661,  663,  664;  27  N.  E. 

556. 

Former  offense. — Though  sections  707-711,  only  prescribe 
increased  punishment  to  second  offenders  and  say  nothing 
about  charging  the  fact  of  a  conviction  for  a  former  offense  in 
the  indictment,  it  has  always  been  the  practice, -and  it  is  held 
necessary,  to  so  charge  and  prove  it,  in  order  to  convict,  and 
enable  the  court  to  inflict  the  increased  punishment.  Matter 
of  Kenny,  83  S.  R.  (49  S.)  1037.  The  defendant  is  entitled  to 
a  constitutional  trial  of  the  question  of  the  former  conviction. 
Id. ;  People  v.  Youngs,  i  Caines,  j^j ;  Wood  v.  People,  53  N.  Y. 
511 ;  Johnson  v.  People,  55  id.  512. 

Indictment. — Under  this  section,  the  indictment  should 
charge  the  first  conviction.  People  v.  Sickles,  84  S.  R.  (50  S.) 
377.  There  is  no  practice  in  this  state  which  permits  a  de- 
fendant to  admit  part  of  the  charges  on  an  indictment,  and  re- 
strict the  trial  to  the  other  charges  put  in  issue.    Id. 

Indictment. — The  indictment  of  the  person  accused  of  being 
a  second  offender  must  bring  the  case  within  the  statute,  by 
setting  forth  the  facts  depended  upon  for  the  imposition  of  the 
severer  punishment  prescribed  by  the  Penal  Code.  People  v. 
Sickles,  156  N.  Y.  541;  13  N.  Y.  Cr.  277.  In  the  absence  of 
some  statutory  provision  permitting  it,  the  defendant  cannot 
plead  in  part,  and  thus  restrict  the  issue  and  the  proof  to  be  of- 
fered under  the  indictment.  Id.  This  section  does  not  con- 
flict with,  and  destroy,  the  presumption  of  innocence,  to  which 
he  is  entitled  under  the  law,  and  deprive  him  of  his  liberty 
without  that  due  process  of  law  which  is  guaranteed  by  the 
Constitution  to  every  citizen.  Id.  In  enacting  that,  upon  a 
conviction  for  a  second  offense,  the  punishment  shall  be  one  of 
greater  severity,  the  legislature  has  acted  in  accordance  with 
the  dictates  of  a  wise  policy  and  has  invaded  no  constitutional 
rip^ht.     Id. 

Reform. — Where,  on  trial  of  indictment  under  section  508 
of  Penal  Code,  it  appears  that  the  defendant  had  been  pre- 
viously indicted  and  convicted  of  a  crime,  it  is  proper  to  ex- 
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elude  a  question  directed  to  showing  defendant's  eflforts  to  re- 
form. People  V.  Thompson,  33  A.  D.  177;  87  S.  R.  497;  53  S. 
497;  13  N.  Y.  Cr.  273. 

Second  offense. — ^A  provision  of  law  authorizing  the  people, 
upon  a  plea  of  not  guilty,  to  prove  a  former  offense  charged  in 
the  indictment,  even  though  it  is  admitted  by  the  defendant,  is 
not  on  that  ground  unconstitutional.  People  v.  Sickles,  84  S. 
R-  377  J  50  S.  377.  Under  this  section,  for  the  second  offense 
the  defendant  must  be  sentenced  to  at  least  the  longest  term 
provided  as  a  punishment  for  the  first  offense,  and  may  be 
sentenced  for  twice  that  time.    Id. 

Unconstitutional. — Sections  707-711,  chap.  378  of  1896, 
which  make  the  term  of  imprisonment  of  a  person  committed 
to  the  workhouse  for  public  intoxication  to  depend  upon  the 
determination  of  the  workhouse  superintendent  and  commis- 
sioner of  correction  whether  he  has  previously  been  convicted 
of  a  like  offense,  without  giving  him  an  opportunity  to  be 
heard  thereon,  deprive  him  of  liberty  without  due  process  of 
law,  within  sec.  6,  art.  i,  State  Constitution,  and  art.  14,  Fed- 
eral Constitution.    Matter  of  Kenny,  83  S.  R.  1037;  49  S.  1037. 

688.  Former  conviction. — Inability  to  prove  such  former 
conviction,  does  not  deprive  the  trial  court  of  the  right  to  pro- 
ceed to  try  the  question  of  the  prisoner's  guilt  for  the  very 
crime  for  which  he  was  indicted;  nor  in  this  is  there  any 
variance  or  inconsistency.  People  v.  Reilly,  97  S.  R.  18;  63 
S.  18. 

690.  See  dissenting  opinion  in  People  v.  Sickles,  84  S.  R. 

377 '.  50  S.  377. 

Chapter  357  of  1873  was  in  effect  repealed  by  section  690  of 
the  Penal  Code  and  sections  510-514  of  the  Code  of  Criminal 
Procedure.  People  ex  rel.  Sloane  v.  Fallon,  27  Misc.  16;  13  N. 
Y.  Cr.  553. 

698.  Female  convict. — This  section,  as  amended,  provides 
that  any  woman  over  the  age  of  sixteen  years,  who  shall  be 
convicted  of  a  felony,  shall,  when  the  sentence  imposed  is  less 
than  one  year,  be  committed  to  the  county  jail  of  the  county 
where  convicted,  or  to  a  penitentiary,  or  to  a  house  of  refuge 
for  women,  but  when  the  sentence  shall  be  for  a  longer  term, 
such  female  must  be  committed  to  the  state  prison  at  Auburn. 
People  ex  rel.  Olcott  v.  House  of  RefufT^e  for  Women  at  Hud- 
son. 8t  S.  R.  767:  47  S.  767.  This  section  was  not  repealed  by 
section  146  of  State  Charities  Law.    Id. 

699.  Amended  by  chap.  726  of  1894.  Amended  by  chap.  103, 
I^TVP  1002.     Aniendod  bv  cliap.  055,  Laws  1905. 
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700.  See  act  to  incorporate  the  Burnham  Industrial 
passed  May  12,  1886,  as  amended  by  chap.  414  of  1894 

701.  Amended  by  chap,  103,  Laws  1904.  Chap.  187  c 
which  provides  for  the  establishment  of  a  house  of  refi 
women,  was  amended  by  chap.  253  of  1895. 

Authortiy. — Authority  is  given  by  this  section  to  the 
to  direct  a  confinement,  in  a  house  of  refuge,  of  juvenile 
quents.  People  ex  rel.  Zeeze  v.  Masten,  61  St.  Rep.  i 
Hun,  580 ;  29  Supp.  891.  And  the  manner,  in  which  such 
shall  be  exercised,  is  regulated  to  some  extent  by  secti( 
post.    Id. 

704.  Fine. — The  court  has  nQ  power  to  impose  iniprisc 
in  a  state  prison  for  nonpayment  of  a  fine,  as  the  judgn 
such  case  must  be  executed  by  the  sheriff  of  the  count} 
pie  ex  rel.  Gately  v.  Sage  (Westchester  Co.  Ct.  1896),  i; 
7i2;4iS.  531. 

713.  Authority. — Section  701,  ante,  gives  authority 
courts  to  direct  a  confinement  of  juvenile  delinquent 
house  of  refuge,Xind  this  section  regulates  to  some  ext< 
manner  in  which  such  power  shall  be  exercised.  Pec 
rel.  Zeese  v.  Masten,  61  St.  Rep.  580;  79  Hun,  580;  29 
891. 

This  section  seems  to  require  a  child  under  sixteen 
of  age  to  be  committed  to  some  reformatory,  charitable  o; 
institution,  authorized  to  receive  and  take  charge  of  r 
and  to  provide  that,  when  he  is  so  sentenced,  the  insti 
^'until  majority  or  for  a  shorter  term,"  may  subject  '. 
such  discipline  and  control  as  a  parent  "may  lawfully  e 
over  a  minor."  Id.  See  Gabay  v.  Doran,  38  Misc.  660 
Y.  Crim.  Rep.  113. 

714.  See  Donahue  v.  Wippert,  60  St.  Rep.  173;  7  Mis 
28  Supp.  495. 

Witness. — Under  this  section,  a  convict  is  just  as  con 
as  any  other  person  to  testify  in  any  criminal  proce 
People  V.  Sebring  (Sup.  Ct.  O.  &  T.  1895),  69  S.  R.  ( 
Misc.  31. 

Where  the  witness  has  been  convicted  of  perjury,  t 
of  conviction  may  be,  under  this  section  of  the  Code, 
by  the  cross  examination  of  the  witness.    People  v.  W 
(Sup.  Ct.  4  D.  1895),  71  S.  R.  541 ;  92  Hun,  354;  aflTd, 
Y.  I. 

At  common  law,  persons  convicted  of  infamous  crime 
excluded  from  being  witnesses  altogether,  but  by  s 
adopted  in  most  of  the  United  States  the  disqualifica 
infamy  is  removed,  and  the  conviction  may  be  proved  tc 
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credibility,  and  by  our  Penal  Code,  section  714,  a  person  con- 
victed of  a  crime  is  a  competent  witness  in  any  cause  or  pro- 
ceeding, civil  or  criminal,  but  the  conviction  may  be  proved 
for  the  purpose  of  aflfecting  the  weight  of  his  testimony,  either 
by  the  record  of  a  conviction  or  by  his  cross  examination. 
People  V.  Dorthy,  13  N.  Y.  Cr.  137;  80  S.  R.  970;  46  S.  970. 
The  rule  goes  no  further  than  to  permit  the  witness  to  te 
asked  as  to  specific  facts  or  acts  in  his  own  career  which  tend 
to  discredit  him,  or  to  impeach  his  moral  character;  and  that 
only  to  a  reasonable  extent,  within  the  discretion  of  the  court, 
subject  to  review,  however,  if  that  discretion  is  abused.  Id. ; 
Ryan  v.  Peole,  79  N.  Y.  593 ;  People  v.  Irving,  95  id.  544,  546, 
and  cases  cited;  Spiegel  v.  Hayes,  118  N.  Y.  660;  22  N.  E.  1105. 

But  the  proceeding  to  disbar  an  attorney  under  sections  67, 
69  of  the  Code  of  Civil  Procedure  is  a  summary  one.  Id.  A 
witness  cannot  be  compelled  to  state  whether  he  has  been  in- 
dicted. Id.  An  indictment  is  an  accusation  from  a  body 
charged  and  sworn  to  investigate  crime  upon  the  oath  of 
witness,  and  it  acts  judically.  Id.  But  People  v.  Reavey, 
38  Hun,  418,  is  no  authority  for  proving,  under  the  guise  of 
a  proceeding  to  suspend  an  attorney,  the  charges  made  against 
him  upon  which  that  suspension  was  obtained.  Id.  The 
mere  fact,  only,  of  the  suspension  was  shown.  That  is 
very  different  from  a  case  where  the  prosecution  seeks  to 
prove  the  charges  upon  which  the  disbarment  was  founded, 
and  to  establish  that  several  distinct  felonies  had  been  com- 
mitted by  the  defendant.  These  different  offenses  the  prose- 
cution would  not  be  permitted  to  show  upon  any  criminal  trial 
for  another  crime  unless  it  was  proper  to  establish  the  intent 
by  which  the  defendant  committed  the  crime  for  which  he  was 
being  tried.    Id. 

Proceedings  before  the  police  commissioners,  which  result 
in  fines  or  other  punishment  for  dereliction  of  duty  or  infrac- 
tions of  police  rules  are  convictions,  and,  therefore,  proof 
thereof  on  the  defendant's  cross-examination  is  not  proper,  as 
affecting  his  credibility  under  section  832  of  the  Code  of 
Civil  Procedure  and  section  714  of  the  Penal  Code.  People 
V.  Sullivan.  34  A.  D.  544;  88  S.  R.  538:  54  S.  538;  13  N.  Y. 
Cr.  377.  It  is  only  such  conviction  as  is  reached  after  an 
orderly  trial  in  a  court  of  law  before  a  judgre  or  petit  jury  that 
will  disqualify  a  person  from  testifvine.  Id.  When  testimony 
to  that  effect  has  no  bearing  on  the  main  issue  in  the  case,  it 
is  error  to  permit  the  prosecution  to  elicit  it,  even  indirectly, 
from  the  defendant,  in  a  criminal  trial,  upon  his  cross-examin- 
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715.  People  ex  rel.  Frederick  v.  Warden,  16  N.  Y.  Crim  Rep. 
374 ;  373  App.  Div.  76. 

716.  When  wife  of  defendant  not  prohibited  from  testifying 
as  to  receiving  two  letters  from  him  and  mailing  them  at  his 
request  when  in  jail  awaiting  trial.  People  v.  Truck,  170  X. 
Y.  203;  16  N.  Y.  Crim.  Rep.  342. 

718.  Subdivision  9  of  the  present  section  is  subdivision  16  of 
the  original  section. 

725.  Subd.  3. — See  People  ex  rel.  Shortell  v.  Markell,  ao 
Misc.  149 ;  79  S.  R.  904,  908 ;  45  S.  904, 908. 

Subd.  4. — The  village  law  was  enacted  prior  to  the  adoption 
of  the  Code,  and  violations  of  village  ordinances  are  **offenses" 
not  defined  and  made  punishable  by  the  Code,  and  it  was  evi- 
dently the  intention  of  the  legislature  that  the  manner  of  en- 
forcing such  ordinances,  which  were  then  provided  for  by 
statutes  should  continue  in  force.  People  v.  Van  Houten  (Ct. 
Sess.  1895),  69  S.  R.  265;  13  Misc.  603. 

726.  Effect  of  repeal. — The  principle  that  the  repeal  of  a 
statute,  creating  a  crime  or  prescribing  its  punishment,  pre- 
vents prosecution  for  offenses  committed  while  the  law  was 
in  force,  is  merely  a  rule  of  statutory  construction.  People 
V.  Maxwell,  64  St.' Rep.  154;  83  Hun,  157;  31  Supp.  564. 

There  is  no  question  of  natural  right  or  principle  of  personal 
liberty  involved.  Id.  The  legislature  has  power  to  pass  a 
statute  as  to  criminal  offenses  applicable  alone  to  the  future, 
and  such  statute  will  not  repeal  the  prior  law  on  the  subject, 
nor  give  iminunitv  to  past  offenders.  Id. ;  Mongeon  v.  People, 
55  N.  Y.  613. 

728.  See  People  v.  Cleary  (Ct.  Sess.  1895),  70  S.  R.  209;  13 

Misc.  449. 

Implication. — A  repeal  by  implication  of  any  provision  of 
the  Penal  Code  is  expressly  forbidden  by  this  section.  Ameri- 
can Society,  etc.  v.  City  of  Gloversville,  60  St.  Rep.  808;  78 
Hun.  40:  29  Supp.  257. 

Repeals  by  implication  are  not  favored,  and  a  statute  is  not 
deemed  repealed  by  implication  by  a  subsequent  statute  upon 
the  same  subject,  unless  the  two  are  manifestly  inconsistent 
and  repugtiant  to  each  other,  or  unless  a  clear  intention  is  dis- 
closed on  the  face  of  the  latter  statute  to  repeal  the  former 
one.  People  v.  Koenig  (Sup.  Ct.  t  D.  1896),  9  A.  D.  436;  41  S. 
283  :  Heckman  v.  Pinkney.  8t  N.  Y.  215 ;  People  v.  Jaehne,  103 
id.  182:  McKenna  v.  Edmundstone,  91  id.  231. 
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Bar. 

acquittal  for  crime  consisting  of  degrees,  etc.,  when • •.,. 

giving  testimony  on  trial  for  bribery , 

prosecution  for  seduction  barred  by  marriage 

act  made  criminal  by  different  provisions,  how  barred 

Bargain. 

corrupt  bargain  for  appointment 6i 

Barratry. 

definition  of 

character  of  offense ^ 

proof  required  to  convict  of ««»«««***t4.«.«, 

when  defendant  is  party  in  intarest  or  ou  reoord«»*»«**«*»4.t,»««»t«« 

Bastard. 

concealing  still-bipth  of 

laws  relating  to,  unchanged 

Bathing. 

regulations  regarding ••••••«««•«•••§•••••#•< 

Bawdy  Houses. 

keeping  or  leasing , »•••••.••,, 

Bsacok. 

malicioiis  injury  to,  punished^how «••••• 

Bicycle. 

time  of  riding  race  limited , 

riding  on  sidewalk 

throwing  substance  on  highway  to  injure 

Bigamy. 

how  defined  and   punished , 

exceptions  to  last  section 

indictment  for,  where  found 

trial  for,  where  had 

punishment   of   consort 

marriage  must  be  witliin  suite 

alter  divorce 

marriage  must  be  proved 

what  sutticient  marriage 

subsequent  divorce  .  . .1. 
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Qjil^i^ff— Continued.  Section, 

forei|;n  agreement QO d^eps^ •••**rf r**M m f^  •••9«.?. •••*.,  298 

Bill  OF  Laimvo. 

deKructioii  of ,  872 

of  wrecked  property , 437 

false  delivery  of,  to  canal  collector 476 

making  false,  with  intent  to  defraud r. 577 

issuing  fictitious,  effect ^ 028 

erroneous,  issued  in  good  faith,  excepted    680 

duplicate  receipts,  how  marked 631 

selling  property  included  in,  unlawful 682 

cancellation  of,  required , iS8Sf  684 

mannfactnre,  sale  and  use  of , 409-411 

BiBDS. 

killing,  wounding,  trapping,  fighting,  etc , .640,  66^  666 

Blackmail. 

how  defined  and  punished f » p  r .  • t # 660»  660 

Body  Stsalivg. 

how  defined  and  punished 811-818 

Bond. 

in  libel  cases,  how  given • .  240 

Books  and  Papbbs. 

liability  of  editors 246 

in  public  library 648 

of  piibliq  officer,  rights  of  his  successor 57 

witness  refusing  to  produce 69 

to  be  detJtinad  by  court,  when 104 

altering  or  destroying  evidence 107*11(1 

(See  Public  Records.) 

Boom. 

malicious  injury  to 689 

Booth. 

unlawful  to  keep,  for  gambling,  how  punished 848 

defined 004 

Borrowed  Property. 

selling,  pawning,  etc 572 

may  be  leased  or  lent,  when 572 

Bottles. 

refilling,  stamped  soda  water,  etc , 869 

(peeping  with  ^ptent  to  use ^ 870 

search  warrant  for,  authorized 871 

how  punished 871 

(PUNDABY. 

injury  to  monuments 639 

9mcACH  OP  THE  Peace. 

interrupting  court,  etc 148 

process  may  be  made  on  Sabbath 268 

l^mucH  or  Tbust. 

by  tmatMs,  executors,  etc 541 

Bbeak. 

as  used  in  defining  burglary 49G 

Bb19|FIIT  AVP  CoSltUPTION. 

of  public  officer 44 

officer  receiving  bribe 45 

receiving  reward  for  doing  act 48 

or  omitting  or  deferring  duty 49 

receiving  compensation  for  services  not  rendered 50 


viii  Index  to  the  Pekal  Code. 

Section. 

receiving  for  procuring  demand  of  return  of  fugitive ftt 

receiving  or  offering  reward  to  officer  for  appointing  to  office 62,    5^ 

constable 4^ 

taxing  costs       60 

^         constable  indictable       50 

sheriff  and  deputy        62 

deputy  generally      52 

f        agreement  between  candidates       52 

illegal  contract       62 

selling  right  to  another  to  perform  duties  of  his  office 54 

of  members  of  legislature 66 

^         members  receiving  bribe 0 6T 

oi  labor  representative 447f 

of  judicial  officer. 7i 

public  officer  receiving  bribe 72 

jurors,  referees,  arbitrators,  assessors,  etc 74 

of  witnesses 80 

of  witness  to  swear  falsely,  etc 113 

to  withheld  testimony IIS 

of  canal  officer 481 

Bridob. 

detaching  ice  for,  forbidden 429a 

light  upon  swing 438a 

malicious  injury  to 68^ 

Bringing  Stolen  Propbbty  into  State— is  larceny 540 

Building. 

allowing  use  of,  for  public  nuisance .* 38^ 

burning  of 486,487,  48^ 

intent  to  destroy,  necessary 490 

contiguous,  burning  of 491 

•         term  defined 493,  603,  604 

inhabited,  defined 494 

ownership  necessary  to  constitute  crime  of  arson 41)5 

unlawful  entering,  with  intent  to  commit  crime 505 

injury,  or  attempt  to  injure  by  gunpowder,  etc 636,  64C^ 

Buoy. 

malicious  injury  to 63^ 

Burden  of  Proof.    (See  Proof.) 

Burglar's  Tools. 

possession  of 60S 

Burglary. 

agreement  to  commit 17i 

in  first  degree,  defined 499 

in  second  degree,  defined 49T 

in  third  degree,  defined 499 

"break."  defined 499 

"enter,"  defined 501 

"  dwelling-house,"  defined 602 

"  dwelling  houses,"  when  deemed  separate v 603^ 

term*'  building,"  defined 604 

unlawfully  entering  with  intent  to  commit  felony « 60& 

any  other  crime  committed  in  effecting  a  burglary  punisiiable  sepa- 
rately  606 

breaking  defined        499 

inner  door       49^ 

outer  door       49^ 


Ikdsx  to  the  Penal  Code.  ix 

omeuLBT— Continned.  Section. 

■ll^t  force  enough*. *•• 49^ 

remoTing  fastening. 49^ 

when  unfastened 499 

closed  door ••.•• 499 

breaking  out < 49^ 

Intent 49^ 

storehouse.. •••. • 49S 

merely  entering  not  enough 501 

opening  outer  door 499 

unlatching  cellar  door       499 

Sunishment  for 506,  507 
rst  degree sub.  1,  507 

second  degree sub.  2,  507 

third  degree sub.  3,  507 

instruments  used  to  commit,  possession  of 50^ 

by  persons  previously  convicted  of  any  crime 50d 

tVSIVESS  Adybrtisemexts. 

affixine  to  walls,  etc 64.^ 

deemed  to  be  affixed  by  orderof  proprietor  when 644 

(See  Advertising. ) 

and  selling  offices 52,  53,    54 

lands  in  suit 129 

pretended  titles ISO 

demands  by  attorneys  with  intent  to  sue 13& 

justices  and  constables  buying  demands IZl,  13& 

ImriNO  Stolen  Property. 

knowingly,  how  defined  and  punished 550,  551 

c. 

3ahal. 

obstructing  passage  on 3S!V 

delivery  of  false  bill  of  lading  to  collector 47& 

weishmaster'makins  false  entry 47T 

public  officer  concealing  frauds  relating  to 478^ 

willful  injury  to 479 

drawing  water  from 4SD 

public  officer  taking  bribe 481 

Capacity. 

of  persons  to  commit  crime,  how  determined 7 

presumption  of  responsibility 17 

of  child  under  seven  years 18 

of  child  between  seven  and  twelve  years  of  age 19 

of  idiots,  lunatics,  etc.,  how  determined 20,  21 

bitoxicaled  persons 22 

morbid  propensity 2ii 

of  married  women  to  commit  crime 24 

of  person  under  duress  or  threats 25 

•anity  presumed 29 

a  person  presumed  responsible 17 

presumption  in  favor  of  infant 19 

dissipation 29 

weakness  of  intellect 20 

responsi bility  of  lunatia ••• ••••• • 20 


ClAPA(;iTT— Continned.  SeetioiL 

epilepsy       •••••••• • • H 

phreii»y              •..,, „..  20 

previous  insanity , 2D 

proof  of  insanity ,„,  20 

partial  insanity        , ,,.,.  21 

moral  insanity tff»frf  ^ 

uncontrollable  influence       ., .„..»..,„•..,,...,....,  20 

knowing  act  to  be  unlawful       , ,.....,..,*»  ^^ 

knowledge  and  reason       „...,...,.,.,,,.,„,,,  ...,,..,,..»..,. ..m  23 

spiritual  influence       ..•..• m,,.....,..^. ,,.!..,  21 

feigned  insapity •,.«,  .y.. ......••  ^^ 

insane  impulse »•••••.••• ••  1 1  •  ^  «••••..  r ^^ 

voluntary  intoxication « r » » <»  • •  •  •  •  *  ^ 

Intoxication  and  premeditation ••.•,,•»»••••'•••• ^ 

voluntary  intoxication  does  not  excuse... •• ••,.••  ^ 

intoxication  and  disease ,» ^ 

grade  of  crime  affected  by  intoxication #•••••• ^ 

irresistible  impulse ,•  •,,»••,•»•»*••.•....  tt 

Capital  Stock. 

frauds  in  increasing,  etc • JiQ^  50^ 

Car. 

burning  of ,....4§6,  487^  ^ 

included  in  term  "building*' 6*^ 

CA8K3. 

stamping  false  tare  on ^^ 

Cattle. 

driving  upon  sidewalks ^ . . , ^^ 

obtaining  registry  by  false  pretenses 6(MI    i 

Cemjetebt. 

civil  rights  applied  to , ,    ^J 

injuring,  trapping,  etc.,  of  certain  animals  in ^ .    ^^ 

injury  to  monumento,  trees,  etc.,  in,  how  punislied ^^ 

fraudulent,  procuring,  In  order  to  vot9  • » •  • r ^^ 

presenting,  to  registry  boards  to  procure  registration , . , ^ -* 

ffdse,  of  record  of  conveyance ,.,.•,.,•...     ^ 

by  public  officer ^  ^ .  ^  ,.....,...*». .     J^ 

of  acknowledgment,  etc. ,  forgery  of,  how  punished 2 

of  public  indeotedness,  forgery  of ^ 

of  stock,  bonds,  etc. ,  of  corporation,  forgery  of •C'' 

false,  of  execution  of  instrument  is  forgery*  when & 

</EBTI0RABI. 

imprisoning  person  discharged  by  writ  of ^ » • »  p  . » •  •  ^ . .  p  . . ,  •    ^ 

concealing  person  with  intent  to  elude  writ  of .».,..,..  ^ ....»«.« .   ^ 

Challbmoe. 

to  grand  juror X^ 

to  prize  fight !.. 

denned ....* 

(See  Duels.) 

Chabtkbs. 

of  municipal  corporations. **«****>*f««****««#*«»*»»«)««#.*«^,M»^«»*»#t 

Chattel  Mobtoaoe. 

secreting,  selling  property  covered  by 5' 

Cheats,  and  False  Personification,  ^^ 

definition,  punishment  of  and  provisions  regarding 60^'m 


CmuH  Seetloi^ 

tiiidar««ven  lnc»iN|b1e  of  crime *.  .,.,..j 18 

httwe^n  teven  %ii4  twelve,  pre9umed  innoceut , »...«••••    10 

produciion  ol  pretended  heir , ,  151 

lubstitutioo  of  Qne  for  another 152 

killing  mihon)9  hy  injury  to  person  of  mother • • l^M) 

administering  Orygs  to  mother 191 

mother  luing  drugs,  to  kill IM 

death  of,  in  lawful  correction,  e](cusahle  when 203 

homicide  justifiable  in,  defense  of 205 

nnder  twelve,  abduction  of . . » •  211 

consent  of,  not  a  defense 213 

mpe  of,  nnder  ten  years 278 

under  founeeii,  no  conviction  of,  for  rape,  until  physical  ability  proved.  270 

abduction  of  female  under  sixteen 2R| 

nnder  six,  abandonment  of f.tt  287 

punishment  for 2S7 

omitting  to  provide  for •  •  •  •  28S 

endangering  life,  health  or  morals  of ,  how  punished 289 

under  fourteen  not  to  be  allowed  in  concert  saloons,  dance-housety  etc.  290 

violation  of  law,  regarding  dance  houses SOD 

under  sixteen,  beggiugy  homeless,  or  frequenting  bad  company 291 

under  fourteen,  certain  employmenU  of ,  prohibited •...•«•.*  M 

abandOBRient  of 287a 

under  fourteen,  oertain  employments  of,  prohibited 292 

violation  of  law,  regarding  employment 292 

exceptions  to  law 292 

duty  of  certain  officers  to  arrest 293 

interfering  with  officer 293 

solemnizing  marriage  of 370 

concealing  birth  of 296,  tt93 

on  conviction  of  crime,  to  be  sent  to  penitentiary  when 099 

to  Elmira  Reformatorv  when 700 

to  House  of  Jtef uge  when 701 

under  twelve,  seutence  of , 713 

not  to  bc|g (Subd.  9  291 

CSbubcb. 

in jtuy  to  church  property • ,, ,.«.ov9  #•.  W) 

fhviL  AcTxoar,    (Se«  ActiQU.) 
CnriL  Rbmbdibs. 

Penal  Co4«  4o9S  uot  affect 710.  78S 

CnUi  Bights. 

how  protected 888 

ofconvict , f.-< 707 

as  affected  by  Penal  Code 720 

fJmLLY  Dbad.    (See  Death.)  720 

Claims. 

praMtttaUoB  of  false  and  fraudulent ....••• ftTO>  873 

CUBKK. 

■liaaiiproprlatinfffundsor  retimiing  false  accounts 470 

embnulementof. 528 

of  courts  changing  records,  etc • 114 

Id.,  FBoel^nff  bribes,  etc • 115 

disclosinff  dispositions,  etc 146 

neglect  S  town  cleric 161 

Cook  FioHmro. 

kwsaflecting 664,  665 

Cods,  Pkkai.. 

title  of 1 

effect  of... t S 
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Code. — Continned.  SecUoti. 

obiect  and  scope  of... 7 

rules  for  construction  of ..!..'!.*.!.*.*.!.*!..'!!.*..../...     11 

sections  of,  declaring  crimes  punishable  imposes  duty  on  court  to 

sentence 32 

when  cour:  may  exercise  discretion ..........'.'!.!./.*!!     IS 

in  eases  of  felony ,*.* 34 

in  cases  of  misdemeanor ..V.V.V.V.* . '.V! ! !     15 

punishment  for  wrongful  acts  not  prescribed  by ..».'....!!..!  155 

definitions  of  terms  of 71^ 

not  to  affect  prior  offenses '. /.*  719 

COKBCION  BY  employees 171a 

coercion  generally 61,  62,  63,  60S 

Coin. 

forgery  of ; 511 

uttering  of  false 521 

possession  of  counterfeit,  when  criminal 526 

advertising  sale  of  counterfeit  coin 527 

COLLECTIOK. 

obtaining  bills'  for,  by  corruption 138 

Collector. 

school  district  trustee  not  to  draw  draft  on 485a 

conversion  of  trust  funds  by 541 

Communication. 

with  prisoners  prohibited 160 

Compensation. 

officer  receiving,  for  services  not  rendered 50 

to  officer  for  procuring  demand  of  return  of  fugitive 51 

Compounding  Crime. 

definition  of 125 

when  a  felony 125 

when  misdemeanor 125 

punishment 125 

character  of  proof  necessary  on  trial  for. 126 

Comptroller. 

not  to  be  interested  in  tax  sales 48a 

Concealing  Bibth  or  Death. 

of  child 296 

second  offense  for 698 

Concealment. 

of  lost  treasure • 482 

of  property  of  insolvent  debtor 589 

Concealed  Weapon 410-411 

Concert  Saloon. 

child  under  fourteen  frequenting ....-290,  291 

Confidential  Communications. 

of  husband  or  wife • 715 

Conflagrations. 

violation  of  act  to  prevent 428 

Conscience  and  Reugious  Liberty. 

crimes  agahist 259-277 

Conspiracy. 

boycotting  comes  under  this  head      168 

definition  of 168 

by  persons  out  of  state 1(39 

requisites  of >  •  171 


IXDBX   TO   THE   PbNAL   CoDB.  xri 

CoNspi  RACY.  —Continued.  Section. 

to  resist  execution  of  process. AoT 

between  creditors  and  insolvent  debtor 589 

to  sell  passage  tickets  in  violation  of  law. .  «• 61^-^27 

endaiigeriiig  of  life  or  valuable  property  by  refusal  to  labor 67o 

combiuation  of  journeymen      168 

must  intend  crime ^ i68 

fraud...   , 168 

unlawful  act 168 

contempts 148 

CoLiiUsioir. 

entranee  to  building  by 499 

Color. 

civil  rights  of  citizens  of 883 

Color  of  Office. 

unlawful  acts  under 556 

Combustible  material. 

keeping  of 389 

COMMAXDER. 

of  vessel  importing  foreign  convict 153 

of  vessel  must  suppress  gaming,  when 350 

Committee. 

conversion  of  trust  funds  by , , 641 

Common  Carrier. 

refusing  to  carry  passenger 881 

must  observe  civil  rights 383 

CoMMOx  Law. 

petit  treason,  is  homicide 188 

Common  Gambler. 

defined 844 

punishment , 344 

Communication. 

confidential,  husband  or  wife.. •• •^•.•^•••••m.*  ••• 715 

Company. 

using  designation  of,  falsely • • ••• 863 

term  defined 627 

Constable. 

mutilation,  etc.,  of  records  by 114 

conversion  of  money  or  property,  by 114 

receiving  reward  to  permit  escape,  etc. 115 

executing  search  warrant  with  undue  severity 120 

buying  demands  for  suit,  how  punished 137 

conviction,  how  punished 139 

obtaining  bills  for  collection  by  corruption 138 

Construction. 

of  terms  of  this  Code 718 

of  indictments,  pleadings,  etc 11 

Contagious  Disease: 

exi>osing  self  or  another  to 434 

sale  of  animal  having 658 

Contkmpt: 

criminal  contempts  defined 143 

is  grade  of  crime 148 

21 


xiv  Ikdex  to  the  Penal  Code. 

Contempt.  —Continued .  BeCtloli 

act  not  less  punishable  because  punishable  as (M 

punishment  for   $8 

punishment  for,  not  affected  by  this  Code 72^ 

Contract. 

in  relation  to  Indian  lands  ....  894i 

public  officer  not  to  be  interested  in 4T 

Contiguous  Buildings. 

burning  of,  defined 4G 

CONVEKSIOX. 

of  deposit  in  bank,  what  is It 

of  trust  fund  by  trustees,  etc 64 

Conveyance. 

taking  of  lands  in  suit IS 

of  pretending  titles 19 

falsely  certifying  record  of,  felony Id 

recording  without  acknowledgment Iti 

Convict. 

destitute  child  of 2S 

importing  foreign 153,  44 

female  to  be  sent  to  penitentiary,  when 6fi 

persons  under  age  less  than  three  years  sentence 08 

male,  between  sixteen  and  thirty 7€ 

may  be  removed  from  one  prison  to  another,  when 70 

imprisoned,  under  protection  of  law 70 

injury  to,  how  punished 7(J 

sentenced  to  house  of  refuge  or  refonnatory 700,  70 

person  injured  by,  deemed  creditor  of,  when 71 

action  for  damages,  when  allowed 7i 

Conviction. 

for  crime,  how  regulated 

miu>t  precede  punishment 

for  selling  official  jMJwers 6 

of  member  of  legislature  of  bribery,  how  punished 7 

of  common  barratry 18 

for  rape,  of  infant  under  fourteen 27 

for  rape,  abduction,  etc.,  evidence  required 28 

for  seduction,  evidence  necessary 28 

for  attempt  to  commit  crime,  where  crime  consummated 68 

for  several  offenses 09 

for  felony,  of  person  under  sentence  for  felony,  term  when  to  begin. . .  60 

work       forfeiture  of  property 71 

may  be  proved  on  cross-examination,  when 71 

Conviction  or  Acquittal. 

bar  to  prosecution 67! 

foreign,  or  acquittal,  when  a  defense 671 

Convict  Made  Goods. 

of  other  states,  penalty  for  dealing  in 8841 

Copartnership. 

using  fictitious  name  in,  effect  of 861 

limited,  frauds  in 372 

Coroner. 

mutilation,  etc  ,  of  records  by 11^ 

conversion  of  money  or  property  by,  how  punished 11^ 

corruptly  receiving  reward , Ill 

may  authorize  dissection  of  body,  when •.••••••  W 

wrecked  property  to  be  delivered  to,  when ••..  fiS 

Corporation. 

forgery  by  officer  of • 61 

of  instrument  purporting  to  be  issued  by • . .  ili 

embezzlement  by  officers  of 621 

frauds  in  the  management  of  corporations  generally 590-f  V 

corporation  included  in  word  company,  when 62" 


Index  to  tbb  Pxval  Codx.  xy 

C0RP8I.    (See  Dead  Body.)  Sac^^ioiu 

Coftpos  Dbucti. 

proof  of,  required 1811 

CosRKcnoir. 

homicide  in  administering  lawful,  jnttifiable  When « 20S 

by  parents,  guardians,  teachers,  etc. 22S^ 

CORBOBORATtON. 

what  required  to  convict  of  certain  crimes 888^  286r 

CoBBUPTTOir. 

by  justice  or  constaUe  in  obtaining  claims  f or  ooDeCtion 138 

CouNSELOB.    (See  Attorney.) 

CouNTERPxrr. 

ol  trade-marks ^. 864|  868 

coin,  making  of. 511 

plates,  maki  ng  of 511 

money,  possession  of 528 

id.,  advertising  sale  of 52T 

deed  of  foreign  lands 511 

fori^ery  over  genuine  signature ••. 511 

forged  orders       511 

scoepted  orders       511 

injury 511 

one's  own  name       51>, 

Sower  of  attorney        •  51t 
uebill       Ml 

infalid  instrument       511 

forged  check        r 511 

counterfeiting  coin       511 

promissory  note 511 

exact  similitude       512 

mast  be  such  as  to  deceive 51i^ 

k>ulnT.    (See  Officer. ) 
^inmr  CzdniK.^  (SeeOfloer.) 

CouBTT  Jail. 

misdemeanors  punishable  by  imprisonment  in 15 

prisoner^  sentenced  to  less  than  one  year  to  be  confin^  in,  when. ....  702 
sentence  of  one  year  may  be  to,  when „ 708 

^D»TT  Officer. 

neglect  of,  to  make  report 117a 

^I'lrrT  Trkabubsr. 

ihisapproprfatfon  of  fnnds,  etc.,  by 472 

to  receive  fine  i^^)osedou  trustees,  etc.,  when 542 

^ust  pass  sentence  on  conviction 12 

when  to  determine  punishment 18 

criminal  contempu  of 14^ 

facing  animals  near 147 

keeping  gaming  apparatus,  etc,  near,  how  punished 336 


>i>rroR. 

frauds  on,  how  punished ^^y  -^"^ 

of  convict,  person  injured  by,  deemed  when 716 

action  for  damages  by "^IT^ 

ngnlated^rthiteode ••     2 

aowproaaeattd A     » 
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Crime. — Continned.  S«lk&|^ 

(iefhied j 

criminal  proceedings  defined       \ 

how  punishable } 

division  of 4 1^ 

persons  who  may  commit \ 

naiureof '. j  |C 

punishment  of ■ 

prosecution  for 8 

jury  to  find  degree  of.  in  all  cases tt 

degree  inferior  to  that  charged       ft 

what  persons  punishable  for II 

court  mus(  sentence  on  conviction  of,  in  all  cases tt 

discretion  of  court  regarding tt 

punishment  for  felony U 

punishment  for  misdemeanor,  when  fixed ll 

person*  liable  to  punishment  for.  how  fixed M 

child  under  seven,  cannot  commit  in  any  case U 

lunatics,   idiots,  etc.,  when  criminal ft 

intoxication  no  excuse  U»r  in  any  case 2 

morbid  propensity  for.  effect  of ft 

marritf>d  woman  in  presence  of  her  husband Si 

committed  under  diire*^.  excuse  when S 

act  committed  in  self  defense,  etc ft 

by  ambassador^,  etc fi 

parties  to.  defined 28,29,80 

attempt  to  commit,  defined ^ 

decrees   of S5,  ft 

resistance  to  statute,  effect  of. * 

compounding <»f,  when  felony 15 

id.,  when  misd«Mueaiior 1^ 

id.,  punishment  of IS 

conspiracy  lo  commit,  misdemeanor 1*^ 

committed  out  of  state -^ 

act  not  less  piinisliable  b*^ause  also  punishable  as  contempt  of  court    Q80 

conviction  may  l>e  had  for  attempt  to  commit 6$ 

limit  of  tine  lo  be  imposed  for W 

committed  prior  to  laking  effect  of  this  Code  «.•*«• "ilD 

CrIMF    AliAIXST   XaTL'RE. 

definition  of 908 

what  constitutes 90t 

CniME    AOAIN'JiT   PlDLIC   PEACE. 

wiiat  constitutes 44&-4fli 

Ckimks  AfiAixsT  Ueveme  and  Pbopekty  of  the  State. 

euiiiueratt*il  and  detined 410-4S 

Ckimf.s  by  and  against  the  execitive  power 4S^ 

CuiMF.-*  A<;ainstthk  I*ei:m>n 1T8-S 

^;iiIMINALS. 

dt-signated  by  this  act 

mann<T  of  jirosiHrutinc: 

duty  of  court  to  pass  sentence  on 1 

]>uiiis)itnenl    ot.  Ixiw  tixeil 1 

j,l.,  for  feloiii.-s 1 

id.,  for  misdemeanors 1 

f'RIMlNAI>  PRr><iPEN«*lTY. 

and  knowledge  of  right  and  wrong ) 

Chop-. 

crimes  affecting CSTf  640^  ^ 
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I,  lunatics,  etc 877 

ins  of 600 

ren.    (See  Child.) 

3  ANIMALS. 

provisions  relating  tliereto • <)05-669 

> 
»• 

;  strnctnre  within 487 

D. 

08  injury  to 639 

•n  injured  by  felonious  act  may  be  ascertained  in dvil  action..  ••  717 

;sE. 

nder  fourteen  not  to  frequent •  S90-W1 

3  Animals. 

of  owner  for  acts  of ••••••.  196 

along  highway •••..•••  640 

s  WsAPON.    (See  Weapon.) 

Y. 

n  of 308 

disposal  of 305 

buna! 306 

n  other  states •  •••  807 

on,  when  allowed •••••  308 

il  dissection,  misdemeanor, • 309 

I  after  dissection,  how  disposed  of 310 

ealing 311 

g  stolun 312 

J  grave  with  intent  to  steal,  how  punished  313 

r  attachment  of 314 

ng  funerals  315 

ing  dead  body  of  child 296,693 

lishable  by 8»     5 

►f 25 

punishable  by 38 

nent  of,  when  imposed - 186 

by  negligence • 195-201 

ing  death  of  child 296 

{Ened 708 

•  Witness. 

leanor 108 

wounding,  trapping,  etc.,  in  parks,  cemeteries,  etc,  forbidden.  640 

(See  Aiiimals.) 

m  wrecked  property 372 

logs  or  lumber 373 

)perty  by  posting  bills,  etc 643-644 

,  etc. ,  in  libraries,  etc 648 

y  used  in  religious  worship 650 

i>id  propensity 23 

ried  woman 24 
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Defense. 

of  iDtozication 

of  idiots  and  lunatics  20,  21 

of  irregularity  in  administering  oath 97 

of  incompetency  of  witness  in  perjury  case U8 

ignorance  of  materiality  in  prosecution  of  barratry 1H5 

to  prosecution  for  maiming 210- 

consent  of  person  abducted 21*^ 

of  claim  of  title  in  larceny 548- 

Defilembnt. 

of  woman  byforce 281-88^- 

Dbfinitionb. 

afflxinc; 86<^ 

animaL subd.  1 ,  M^ 

article  of  merchandise 86S 

attempt  to  commit  ciime 84 

break 491^ 

building 498,  504 

challenge 288,  45^ 

civil  death 70S 

coercion 853 

company 627 

corrupt 718 

counterfeit  trade-mark 868 

defraud 718 

director 614 

dwelling-house 492,  503 

embracery 75 

inhabited  building.!! !!!!!!.!!!!!!.'.!!!.!! \. !.!!!!!.'!!!! !!!!!!!!  494 

iurors 81 

knowingly 718 

levying  war 89,  40 

malice 718 

neglect,  etc 718 

niffht-time 492 

principal    29,  81 

prison.... 92 

prisoner *... 98 

publication 245 

public  nuisance 885 

sabbath  breaking 2^,  260 

second  offense 688,  689 

signature 718 

subornation  of  perjury 105 

torture subd.  8,  669 

trade-mark 868 

unlawful  assemblies 451 

vessel 718 

writing 718 

Dborbb. 

of  crime,  how  determined 10 

of  what  degree  prisoners  may  be  convicted ••• 8^ 
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DiLiT. 

in  examining  prfioner • 118 

forfeiture  in  nature  of ,  abolished 710 

•    DiPosmoN. 

maUnff  of  false 90 

when  deemed  complete 100 

dJicloBore  of,  how  punished 145-146 

Dmtbuction. 

of  records,  etc 04 

of  evidence  to  prevent  its  use 110 

of  property  insured,  character  of  crime 57«V-570 

DiBICTOB. 

crime  and  misdemeanor  of,  etc 604-612 

definition  of  term 614 

BucHABeive  Fibbabms. 

inpablicplaoes 468 

BncRiTiov. 

of  court,  regarding  sentences 13  696 

DuEASi: 

exposinfi^  human  life,  to  certain 434 

tale  of  animal  haying 658 

DnemsKD  Pkbsovb. 

assemblage  of,  when  allowe  452 

I>I80SDXRLT. 

beha?ior  in  court 14JI 

housekeeping  of 322 

persons  and  laws  relating  to 724 

DlSPOSBBSSING. 

Another  of  lands 556 

Di8QUALrncATioir. 

toholdoffice 3 

of  public  officer  convicted  of  bribery 45 

selling  official  righu,  works 54 

of  member  of  legislature,  convicted  of  bribery 70 

of  officer  allowing  escape 90 

of  person  convicted  of  duelling,  when 284 

of  auctioneer  convicted  of  selling,  etc.,  at  mock  auctions,  when 574 

DnsKcnoN.  (See  Dead  Body.) 

ItanrcT  Attorkby. 

must  receive  notice  of  committal  of  witness  in  case  of  perjury 103 

may  idlow  his  name  to  be  used 150 

'         must  not  disclose  finding  of  indictment 156 

to  destroy  obscene  articles  and  literature 320 

duty  of,regardine  lotteries 332  349 

notice  to,  of  application  for  remission  of  fine  by  trustees,  etc., 543 

false  weights  and  measures  to  be  delivered  to,  when 583 

must  destroy  after  conviction 584 

partner  of,  not  to  aid  defense,  when 670 

mint  not  aid  in  defense  of  prosecution  formerly  carried  on  by  him. . . .  670 

of  legislature 60 

of  religious  meetings..  ..^ 274,275 

of  funerals,  how  punished 315 

of  lawful  meetings - -..  44:J 

X>XTORCB. 

•afBuming  to  gnmt ^'^ 
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86CtfOD 

Dock. 

malicious  injury  to 08< 

Dog  Fighting. 

laws  relating  to • •«••••••••••••••••..  664,<NK 

Draft. 

obtaining  money  by  fraudulent 52S 

on  bank  not  in  existence,  orusingfalse M568t56S 

Drains. 

malicious  injury  to 038 

Dredges. 

use  of  certain,  for  oysters 44S 

Driving. 

dangerous  animals  along  highway,  how ponlsbed 640 

teams,  vehicles,  animals,  etc,  upon  sidewalk. •••••••• 65S 

Drugging  or  Drugs. 

person,  with  malicious  intent ■ ••• 411 

(See  AbortiouB.) 

Duel,  Duels  and  Challanges. 

killing  person  in,  without  state,  murder  In  second  dq;rM 1^ 

duelling  defined 234 

punishment  of •« 234 

disqualification  on  conviction  of 23A 

challenge  to .^ 23S 

punishment  for  issuing  challenge •••• «....  23i 

definition  of  challenge , 2^ 

attempts  to  induce  challenge ^ 23* 

posting  for  not  accepting  challenge 23^ 

duel  out  of  state 231 

where  offence  is  triable 24< 

offender  may  plead  former  conviction  or  acquittal  in  iMur. 24< 

witnesses  not  excuse  from  testifying,  when 24 

(See  Prize  Fighting.) 

Duress. 

of  married  woman  in  presence  of  husband  to  commit  crime S 

definition • 2 

acts  done  under,  excusable  when • S 

consent  to  abduction  obtained  by • 21 

compelling  marriage  by ••• 2S 

compelling  execution  of  instrument  by • 55 

compelling  person  by  use  of  violenoe  to  do  aoty  etc 65 

Dwelling  House. 

burning  of • ••••••••••  4M*48 

term  defined ••••• • 402,60 

breaking  into •••••• ••••  4W,tf 

E. 

Earth. 

digging  and  removing  unlawfully • •••••••••• 64 

Eavesdropping. 

defined •••• •••••• 4! 

Election. 

right  of  convicts,  in  house  of  refuge  and  reformatories  to  Tote  At 7 

of  officers  in  cities,  not  affected  by  this  Code. ...  • 7 

Election  Returns. 

mutilation,  of  etc .6 

Elective  Franchise. 

crimes  against •.•••••. .41-41 

forfeiture  of,  when  decreed ••••  707, "il 

wben  convicts  do  not  forfeit • • •••1 
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EurrftA  Refokmatort.  Section 

certain  convicts  may  be  sent  to,  when 700 

do  not  lose  right  to  vote 711 

Zmbankments. 

on  sea  or  river,  injnry  to,  how  punished 639 

Embezzlement. 

by  public  officers 470 

by  county  treasurer 472 

by  bailee,  servant,  attorney,  agent,  etc 5^3 

by  trustees,  executors,  etc.,  how  punished &41 

claim  of  title  as  defense  to,  when  available 543 

intent  to  restore  property,  no  defense  after  complaint 549 

Embracery. 

defined,  and  how  punished 75 

EMioRAirrs. 

charging  excessive  fare  to * ^ 620 

selling  ticket  to,  fraudulently 626 

frauds  in  selling  passai^  tickets  to,  how  punished 626 

laws  relating  to,  not  affected  by  this  Code 725 

Employmext. 

of  children  for  certain  purposes,  forbidden .•••• 292 

Employers. 

coercion  by 171a 

EXC INEER. 

unable  to  read,  employment  of 418 

nnining  train,  guilty  of  misdemeanor 419 

intoxicated 420 

failing  to  ring  bell 42  J 

ImOLLKD  PKBflON. 

falsely  marked,  exempt 154a 

Escape. 

concealing  offender  with  intent  to  allow  him  to  make,  constitutes 

accessory 30 

prisoner  may  be  retaken  after 84 

id.,  original  term  to  be  completed 84 

sheriffs,  etc. ,  allowing,  forfeiu  office,  etc 8i) 

officer  permitting,  guilty  of  misdemeanor 1  l."i 

force  or  fear  employed  merely  as  means  of,  does  not  constitute  robbery.  225 

Escheat.    (See  Forfeiture.) 

Estate. 

person  injured  by  convict  deemed  creditor  of  his 716 

id,  action  for  damages 717 

(See  Real  Property.) 

Evidence. 

resp<msibility  for  crime,  presumption  of 17 

child  under  seven,  responsibility  of 13 

innocence  of  child  under  twelve  presumed 19 

Idiots,  lunatics,  etc 20 

intoxication 22 

as  to  morbid  propensity 23 

crime  by  married  woman  in  presence  of  husband 24 

on  trial  of  accessory ;52 

offender  in  bribery  cases  compellable  to  give 79 

not  to  be  used  against  him 79 

giving  of,  bar  to  indictment  when 79 

bribery  of   witness SO 

perjury  defined 96 

irrefrufarity  in  swearing  no  defense 97 

lr«competency  of  witness  no  defense. 98 

ignorance  of  materiality  no  defense 99 

false  swearing      90 
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Eyidbncb— Continued.  SectloD. 

willful  and  corrupt M 

materiality 99 

knowledge 90 

immntcri:ility 90 

false  testimony 90 

want  of  knowledge 90 

falseaffldavit 90 

subornation  of  perjury 105 

<   irregularity  of  oath n 

materiality  of  oath       99 

want  of  knowledge      99 

witness  giving  false,  may  be  summarily  committed 102 

Preparing  false,  to  be  used  on  trial 100 
estroying,  to  prevent  use 110 

preventinfc  appearance  of  witness,  how  punished Ill 

melting  witness  to  give  false 112 

bribing  witness,  how  punished 80,  llS 

necessary,  on  trial  for  compounding  crime 126 

suppressing  of 125,  128     ' 

required  to  convict  of  barratry 134 

purchase  or  sale  of  thing  in  action  contrary  to  law,  witness'  privilege,  14S 

taken  before  grand  jury 146,  157,  157» 

of  consent  to  abduction,  what  required 213 

offender  aeainst  laws  of  duelling  competent  and  compellable  to  give...  241 

id.,  not  to  be  used  against  him,  when 241 

malice  presumed  in  publication  of  libel 244 

required  to  convict  of  abduction * 283 

compulsory  marriage  and  defilement,  evidence  of 283 

id.,  seduction  under  promise  of  marriage 284 

offender  against  gambling  laws  competent  and  compellable  to  give. 342 

intent  to  use  dangerous  weapons  presumed,  when 411 

offender  against  prize  fighting,  betters,  etc.,  not  excused,  when 469 

of  intent  in  arson 4W 

of  false  pretense 544 

of  receiving  stolen  property 551 

of  affixing  bills,  advertisements,  etc 644 

of  perjury 712 

of  convict 714 

of  husband  and  wife 715 

of  confidential  communication 715 

Evidence  of  Debt. 

forgery  of 511 

stealing  of,  completed 536 

value  of,  how  determined ••...  645 

BxECUTiVE  Officer.    (See  Officer.) 

Executive  Power. 

crimes  by  and  agains ,    42 

Executor. 

falsely  representing  to  be 151 

conversion  of  trust  funds  by 641 

Exemption. 

of  ambassadors,  etc.,  from  punishment,  when. 27 

Exhibition. 

tl>oatrical,  not  allowed  on  Sabbath 2T7 
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XxHiBinoir — Continued.  Section. 

children  not  to  be  employed  in , 292 

malicious  injury  to  articles  in !'.'.,'..!!!!!!  648 

f>       acrolNitic '.*.'.. '//.*/.*.  884 

JEXPOSUBE  OF  PXBSON. 

indecent , ^  ^^ 31(j 

Extortion  and  Oppression. 

definition  of 552 

what  threats  may  constitute \  ...*!!.!!,!!!!'.!!!!!!".  553 

general  provisions  and  punishments  relating  to 6£2-661 

Explosive  Substance 889,  636.  645 

F 
Pair. 

icetiping  gambling  apparatus  about 330 

entering  without  payiTig  entrance  fee 446 

malicious  injury  to  articles  in,  how  punished 648 

Ealse  Claim. 

presenting  to  public  officer 672 

Palse  Rumoks. 

as  to  funds,  stocks,  etc , 485 

False  Entries. 

in  boolcs  of  account,  etc 514,  515 

False  Label. 

placing  on  merchandise,  for  sale 438 

False  Signal. 

exhibiting  to  train  or  vesseL 688 

False  Manifest. 

making , , , 577 

Valsb  Personation. 

crime  of,  defined 562 

punishments  and  provisions  relating  to 562,  563 

^ALSB  Pretenses. 

conspiracy  to  commit 168 

winning  money  by 339 

obtaining  entertainment  at  hotel  by :^2 

id.,  property  by 528,  529 

when  must  be  in  writing 544 

obtaining  property  by 50() 

Id.,  for  chairitable  uses 5r)7 

id.,  negotiable  evidence  of  debt 568 

using  false  checlc  or  draft 569 

obtaining  employment  by 570 

overdrawing  account       » 5<59 

post  dated  check       5(K) 

forgod  letter       509 

false  pret^ses      528 

notes  on       r>2vS 

bill  of  exchange      .029 

check 529 

JTalbs  Proof. 

of  loss  to  obtain  insurance 579 

j^AXss  Statsmxnt. 

in  relation  to  taxes  and  assessments,  when  misdemeanor 485 

as  to  ability  of  purchaser  to  pay 544 

PAXSS  WSIOHTS  AND  MEASURES. 

using,  how  punished 580 

retaming  or  keeping  in  possession,  effect  of .081 

seizure  of,  by  whom 582 

magistrate  may  destroy  or  deliver  to  district-attorney,  when. 583 

duty  of  district-attorney 584 

•tampingy  or  false  tare,  when 686 
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Fal8ipicatiok  SecUoii* 

of  accounts  by  public  officers. .....••  47^ 

Family. 

of  ambassador,  etc 27 

homicide  in  defense  of,  justifiable 20^ 

intimidation  of  person  by  violence  towards 05& 

Farcy. 

sale  of  animal  having • •••••••••  653- 

Fahe. 

of  emigrants ••• ••••  62^ 

FSAR. 

definition  of,  extortion  through • 63^ 

Fbeb. 

pubiic  ofilcer  taking  unlawful 48^ 

appraiser  taking 48c 

for  services  not  rendered •••    50 

for  procuring  demand  of  return  of  fugitive  from  justice. 51 

public  officer  extoiting • . .  •  65T 

Felony,  Generally 

definition •• . .       S 

punishment  for 13,    14 

accessory 32 

how  indicted,  tried  and  punished 32,    83 

compounding 12«V 

resisting  attempt  to  commit 20S 

assault  with  intent  to  commit 21T 

petit  larceny  not 53S 

second  ofifense 88S 

when  term  of  sentence  for  begins OOS 

place  of  imprisonment  for 698-704 

effect  of  sentence  for 707,  710 

Felonies  Enumerated. 

Felonies  affecting  the  state, 

treason 37 

giving  or  ofifering  bribes  to  state  officer 44 

asking  or  receiving  bribes 4» 

.    Felonies  affecting  legislative  power, 

preventing  legislature  from  meeting 5^ 

compelling  adjoui*nment  of  legislature 61 

compelling  legislature  to  do  or  omit  any  act 6$ 

altering  draft  of  bill 64 

altering;  engrossed  copy OS 

bribery  of  members  of  legislature 6^ 

members  receiving  bribes 67 

Felonies  Affectinq  Public  Justice. 

(a)  Brihtry  and  corruption. 

bribery  of  judicial  oflScer 71 

judicial  officer  accepting  bribe Ti 

juror  promising  verdict 7$ 

juror  accepting  bribe 74 

referee  accepting  bribe 74 

appraiser  or  assessor 74 

bribery  of  witnesses SO 

bribery  of  other  public  officer. < -  7ft 

of  public  officers 44.  45 

bribing  witnesses 11$ 

(6)  Escapes  and  aiding  therein, 

attempt  to  escape  from  prison 8ft 

officer  suffering  escape^  8S> 

cormptly  allowing  escape. ., 8d 
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[e)  JffecHng  pvhUe  records  and  documents.  Section 

iojury  to  public  record 94 

olieriDg  forged  instruments  for  record. 95 

mutilation  of  records  by  officers • I44 

ialsdy  certifying  record  of  conveyance '•• 162 

[d)  Perjury  and  subomaUon  i^pevjury. 

definition  of 96 

offering  false  evidence 107 

preparing  false  evidence • 109 

bribery  of  witness IIS 

e)  Falsifying  evidence, 

offering  false  evidence , 107 

preparing  false  evidence 109 

bribing  witnesses  to  give US 

/)  Miscellaneous,  felonies  against  public  Justice. 

ministerial  officers  mutilating  records 114 

appropriating  records  to  his  own  use 114 

resisting  execution  of  process 123 

aiding  escapes 12S 

compounding  crimes 125 

forfeiture  of  office  when  in 139 

production  of  pretended  heir 151 

substituting  one  child  for  another '. X5^ 

falsely  certifying  a  paper  as  recorded 1C2 

false  auditing  claim 105 

paving  false  claim Ifi^ 

aiding  or  abetting  paying,  or  auditing  false  claim 166 

transferring  buik  deposit  fraudulently 167 

or)  Conspiracy. 

conspiracy  against  peace 169 

id.,  by  persons  out  of  state 169 

overt  act  in  conspiracy  necessary 171 

to  sell  passage  tickets 619 

LOKISS  JLGAUXST  THE  PkBSOK. 

d)  Suicide, 

attempting 174,  178 

aiding  in  commission  of 175 

attempt  to  commit. 176 

b)  Homicide, 

definition  of .'. 179 

I)  murder  first  degree 183 

murder  from  duelling 185 

murder  second  degree 184,  187 

i)  Manslaughter, 

first  degree 189 

killing  unborn  quick  child 190 

killing  by  careless  use  of  gunpowder 201 

killing  by  intoxicated  physician 20O 

killing  by  administering  drugs 191 

second  degree 193 

producing  abortion 194 

negligent  use  of  machinery 195 

mischievous  animal  owner  of 196 

cnrerloading  passenger  vessel 197 

steamboat  at,  negligence  on 198 

negligently  using  steam 199 
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(e)  Maiming.  fieelfvr. 

definition  of fiM 

maiming  one's  self  to  escape  duty • • . .  S07 

to  obtains  alms 206 

to  excite  sympathy 206 

(d)  KidnappiTig, 

of  child 211 

selling  services  of  colored  person 2H 

removing  from  this  state  persons  held  to  service  In  another  state 215 

ije)  Assaults, 

first  degree  defined 217 

with  deadly  weapon 217 

administering  poison,  etc 217 

second  degree 218 

administering  poison 216 

for  purpose  of  committing  crime 218 

grievous  bodily  harm ,, 218 

with  intent  to  commit  felony 218 

third  degree 219 

if)  Robbery. 

definition  of ^ 

taking  of  property  secretly  not  robbery 2^ 

first  degree ^ 

with  dangerous  weapon ^ 

with  aid  of  accomplice 226 

by  inflicting  bodily  harm 226 

second  degree 229 

by  using  violence 229 

by  causing  fear  of  injury 229 

third  degree 230 

(g)  Duels  and  challenges. 

challenging  to  fight 235 

sending  verbal  message  to  fight 235 

accepting  challenge 2S5 

delivering  challenge 235 

being  present  at  duel 235 

aiding  or  abetting  in 236 

Felokies  against  the  Person,  Public  Decency  and  Mobals. 

(a)  Rape,  abduction  and  seduction . 

definition  of  rape 278 

compelling  woman  to  marry 281 

abduction 282 

seduction  under  promise  of  marriage 284 

ib)  Abandonment  of  children. 

of  child  under  six  years 287 

ic)  Abortion  and  concealing  birtfu 

abortion  defined : ••••••  294 

by  administering  drugs 294 

by  use  of  instrument 294 

producing  miscarriage :..  295 

selling  drugs  to  produce P 297 

selling  instruments  to  produce 29T 

^d)  Bigamy^  incest,  etc. 
bigamy  defined • «•• • 
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?kLoins8  AeAiNST  THB  Pbrson,  btc— Continued.  SecUon. 

incest 802 

crime  against  nature 803 

\t)  Violating  sepulture  cf  the  dead, 

body  stealing 311 

receiving  stolen  body 812 

opening  grave 313 

(/)  Lotteries, 
contriving,  drawing  lotteries •  325 

Ig)  Gaming. 
common  gambler 344 

I^LOKISS  against  PUBLIC  HEALTH  AND  SAFETY. 

willfully  poisoning  food 358 

careless  use  of  gunpowder 201,  389 

keeping  gunpowder  unlawfully 389 

placing  gunpowder  against  buildings,  etc 636,  645 

violation  of  quarantine  laws 391,  392 

master  of  vessel  giving  false  information 392 

master  of  vessel  permitting  person  to  land  unlawfully 392 

violation  of  health  laws 397 

medical  prescriptions 405 

carrying  certain  weapons 410 

carrying  slung  shot,  billy,  etc 410 

carrying  dagger,  dirk,  etc 410 

false  rumors  as  to  public  funds ' 435 

Crimes  against  revenue  and  property  of  state. 

misappropriation  of  state  funds 470 

falsification  of  accounts  by  public  officers 470 

altering  accounts 

omitting  to  pay  over  funds 470 

misappropriation  by  county  treasurer 472 

delivering  false  bill  of  lading 476 

willful  Injuries  to  canals 479 

injuries  to  salt  works 483 

seizing  military  stores 484 

Pblonies  affectino  Pboperty. 

(a)  Arson. 

first  degree 486 

burning  dwelling  house subd.  1,  486 

burning  car  or  vessel  inhabited subd.  2,  486 

second  degree 487 

burning  uninhabited  dwelling 487 

burning  building  adjoining  dwelling 487 

burning  car  or  vessel  uninhabited 487 

tliird  degree 488 

(6)  Burglary. 

first  degree 496 

second  degree 497 

third  degree 498 

(c)  Forgery, 

first  degree 509,  510 

forgery  of  will  or  codicil 509 

certificate  of  acknowledgment 500 

of  public  security 509 

of  certificate  of  stock,  etc 509 

of  assignment  of  security 500 

second  degree \ 511 


I 
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Forgery.'^ontlsmed  deetkn] 

of  public  seal 51 

of  public  record 51 

of  judgment-roll 51 

of  entry  in  public  record,  on  account  of  Ixank  note,  etc 51 

third  degree 51 

altering  accounts,  etc 51 

makes  false  entry  in  book  of  accounts 51 

forging  passage  tickets 51 

counterfeiting 51 

of  legislative  bills ....64,    t 

of  postage  and  rerenue  stamps 51 

of  corporate  stock ..  51 

utterins  forged  instruments 52 

aforged  plate  or  seal 5S 

aforged  coin .•  5; 

aforged  will  or  deed 5S 

fl.  Larceny, 
2.  EmbezzlemenU 
3   False  pretenses, 
4.  Felonious  breach  qf  tnisL 

embezzlement  by  public  officer 41 

by  county  treasurer 4" 

embezzlement 55 

grand  larceny,  first  degree bi 

taking  property  from  the  person 55 

from  dwelling-house,  etc bi 

second  degree 5f 

taking  of  more  than  twenty-five  dollars  value  in  any  way 5.- 

takingany  value  whatever  from  the  person 5.- 

taking  a  public  record ;, 5J 

keeping  lost  property ,  K 

bringing  stolen  property  into  state 5^ 

conversion  by  trustee - 5^ 

knowingly  receiving  stolen  goods. 5«' 

(e)  Extortion  and  oppression, 

money  by  force  and  threats , 5{ 

blackmail 5.' 

(/ )  False  personation  and  cheats. 

personating  another ^ 5i 

obtaining  property  by  false  pretenses, 5 

obtaining  property  for  charitable  purposes  by ^ 

obtaining  evioences  of  debts  by 5( 

mock  auctions 5 

(g)  Fraudulently  fitting  out  and  destroying  vessels. 

wilfully  destroying  vessel 5 

fitting  out  vessel  with  intent  to  wreck 5 

miUdng  false  manifest 5 

(h)  Fraudulent  destruction  qf  insured  property, 

destroying  property  insured 5 

presenting  false  proofs  of  loss 5 

(0  Frauds  of  corporations. 

fraudulent  issue  of  stock,  etc 0 

frauds  in  organizing £ 

(j)  Frauds  in  sale  of  passage  tickets, 
conspiracy  to  sell ( 

(k)  Fraudulent  issue  of  titles  to  merchandise* 

fictitious  bills  of  lading ( 

fictitious  warehouse  receipts \ 
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Firaudulent  isme  of  iUlet  to  mercAandwca.— Continued.  Section. 

duplicate  receipts 031 

seiiing,  liypotiiecating,  etc,  property  received  for  transportation,  etc...  032 
not  canceling  warehouse  receipt 633 

(0  MaUeiotts  mUcJU^,  etc. 

Injury  to  railroad,  etc 635 

damaging  building  by  explosion .....V .....V...*....*.  636 

burning  grain,  grass,  lumber,  etc 637 

altering  sif^al  or  light  for  vessel 638 

injuring,  highway,  boundary,  pier,  etc 639 

endangering  life  by  explosives 645 

injuring  museum    articles 648 

destroymg  or  delaying  election  returns 649 

destroying  or  injuring  church  property 650 

miscellaneous  felonies 672 

attempts   to  commit  crime 685 

woman  concealing  birth  of  issue ....  693 

FXMALK. 

abusing  child 288 

abduction  of 282 

child  under  fourteen,  begging 291 

convicted  of  felony,  to  be  sent  to  penitentiary,  when 698 

Ferry. 

penalty  for  neglect  to  post  schedule  of  ferry  rates 415a 

maintaining,  without  authority  of  law 415 

prosecution  fur ••  415 

violation  of  recognizance  to  keep  and  attend 415 

Fictitious  Name. 

signing  to  subscriptions  for  stock 690 

in  partnerships •  SOS 

Fighting  of  Animals. 

or  keeping  place  fur • 664,  665 

Fine. 

act  punishable  by  a  crime 8 

extent  of,  prescribed  by  this  Code 7 

discretionary 13 

in  cases  of  felon  v 14 

for  misdemeanor 15 

of  accessory  to  felony 33 

of  officer  ot  corporation  fi)r::in  .r  false  ccrLiiicate^  of  stock 61S 

imposed  on  tni-itc<»N  eu\,  disposition  »ind  remission  of 542,  613 

not  to  exceed  live  hundred  dollars,  when 700 

Fibs. 

nei;li;:;ence  in  respect  to 413 

refusing  to  oxiinguish 413 

obv.niciini*  attempts  to  extinguish 414 

violation  of  act  to   prevent  conflagrations  in  New  York,  Kings  and 

Queens  counties 4  J8  ^ 

setting  fire  to  growing  crops,  how  punished 637 

hotelkeeper  must  provide  escape 447b 

punishment   for   faUe   alarm 03l)a 

(See  Ar^on.) 
KiRE  Arms. 

aiming   or    diseliarjzinjjr 427 

discharging  in  public   jjlaces 4i»S 

discharging  ut  train  or  locomotive 035 
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FiBEMAN.                                                                                                    Section^ 
obstructing, in  performance  of  duty 4i^ 

Fixtures. 

severance  of,  from  realty 53X 

setting  fire  to 63T 

Float. 

unlawful  to  keep  for  gambling 34S. 

Flowebs. 

removal  of,  from  graves,  etc 64T 

Food. 

gift  sales  of  ••«• .SSfia 

neglect  to  furnish  to  minor 28^ 

adulteration  of 407 

selling  tainted,  etc 408 

imitation  articles  of  to  be  branded,  etc 430 

neglect  to  provide  animals  with 655,657 

of  milch  cows,  etc 662- 

for  animals,  being  transported  on  railway,  etc.,  who  to  provide 663 

Force. 

use  of,  extent  of 228 

necessary  to  constitute  robbery 224 

how  must  be  employed 225 

degree  of,  immaterial 226 

extortion  by  use  of, 554-560 

selfkief  ense       223 

may  protect  property       223 

officer  may  use  force      223 

trespasser  may       228 

parent  may        233 

also  teacher         223 

also  master      223 

conductor  may       223 

taking  by  force      • . .  225 

degree  of,  notmaterial 226 

Forcible  Entry  and  Detainer. 

making  or  advising 46«^ 

Foreign  Coin. 

forgery  of 511 

possession  of  counterfeit 526 

Foreign  Convict. 

misdemeanor  to  bring  into  state 440 

Foreign  Conviction  or  Acquittal  . 

when  a  sufficient  defense 679 

Foreign  Corporation.    (See  Corporation.) 

Foreign  Government. 

ambassadors,  etc,,  from,  not  liable  to  punishment  in  this  state ST 

Forfeiture. 

on  account  of  suicide ITS 

of  commodities  exposed  for  sale  on  sabbath 270 

by  person  gambling 340 

of  animals  and  money  in  betting S5S 

for  false  imprisonment 370 

of  license  of  auctioneer 574 

imposed  for  cruelty  to  animals 668 

of  property,  by  conviction,  when 710 

for  deodands  abolished 710 

in  cases  of  suicide  and  persons  fleeing  from  justice 710 

by  impeachment. Wi 
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RTTUBB  OP  Office.  Section. 

hf  public  officer  not  having  qualified 4^ 

mjf  selling  appointments 53^ 

<Nr  selling  rights  of  office 64 

l)y  member  of  legislature  for  bribery 70- 

1^  officer  allowing  escape  intentionally 90 

by  attorneys,  justices  and  constables,  buying  demands,  etc 139 

by  public  officer,  auditing,  etc.,  false  claim,  when 166 

by  sentence  to  state  prison,  when 707 

generally 723 

tOEBT. 

procuring  the  recording  of  forged  paper 95 

offering  same  in  evidence 107 

of  evidence 109 

first  degree 609 

false  certificates 610 

second  degree 511,  612,  613 

third  degree 514,  515 

rsage  tickets 616 
S.  stamps 517 

telling  forged  shares  by  officer  of  corporation 518 

definition  of  forge,  forged  and  forging 520 

uttering  forged  instruments 521 

uttering  writing  signed  by  wrong-doer's  name 522 

punishm«it  of,  first  degree 523 

id.,  second  degree 524 

id.,  third  degree 525 

possession  of  counterfeit  coin 526 

advertising  counterfeit  coin 527 

invalid  instrument  not  a  subject  of 509 

want  of  capacity 509 

want  of  authority 509 

insurance  i)olicie8 609 

deeds  of  lands 511 

attorney •  • 511 

knowledge,  how  shown 511 

intent  must  be  alleged 61Z 

unfinished  plate *   511 

invalid  instrument 511 

exact  similitude • 51^ 

must  be  such  as  to  deceive • 512 

iMKR  Conviction  ob  Acquittal. 

bar  to  prosecution  for  duelling,  when. 240 

foreign ,  effect  of • 679 

EtT. 

of  state,  offenses  regarding ••.. 484 

ANCBISE. 

elective,  crimes  against • 41  to  41y 

maintaining  ferry  without,  effect  of 415 

▲UD. 

on  witness 108 

of  attorneys,  etc • 148' 
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FRArn.—  Continued  Sedloi. 

)>n'tend«Hl  heirs • Ul 

in  substitiitinii  uf  children IJI 

in  g:iniblin^ 3 

in  fitting  out  vessols 5I< 

in  (losiroyins:  pn>perty  insured rs 

in  presenting  proofs  of  loss 5^ 

on  creilitnrs 580-oA 

corfHjrat  ions,  fraud  in  organizing 590-3lk! 

in  issuins;  stork,  etc vl 

in  sale  of  passas^e  ticlcets 6l6-(tf; 

in  presenting  claims  to  public  officers 612 

in  convi'XHncing 586-^ 

Fraldilrnt  Chrtifkates. 

procuring,  in  oniiT  to  vote 41i 

presenting,  to  registrj'  lx>ard8  to  procure  registration 41y 

Frati>itkn't  insoi^vexcies  by  ixdividuals. 

^rneral  provi>lons,  reganiing • 586-^ 

Fraidulext  insolvencies  of  corporations 50Q-614 

Fruit  Trees. 

willful   injury  to (^3 

Fl'NERAL. 

processions  allowvtl  on  Sabbath,  when. • Jfi5 

obstructing,  or  delaying •••••••••••• 315 

G. 

Gallery. 

injury  to  articles  in ••••••• 618 

Gambler. 

definition  of,  and  punishment ••••••••• SU 

(See  Gandng.) 

Gaming. 

oil  Sabbath  day 2flS,  275 

lcee[)ing  of  apparatus  for • 3o6,  837 

articles  for.  lieclartHi  public  nuisance,  when 3S8 

general  provisions  and  punishments,  regarding 836-352 

Garden. 

entering  with  intent  to  take  fruit,  etc 6lO 

Gas. 

using  illuminating,  without  passing  through  meter. 6jl 

injury  to  meter • •....631 

Gas  Pipe. 

malicious    injury   to 638 

C;as  Taiu 

tiir(»\vinL:  into  streams,  etc 3W 

(; i:n KK A L  A "isn , n m knt. 

;r:iu»N  ill ••• • 589 

<t1h  -ai.i>  of  food.  ,..• • ••••• 835a 

^^il»j  i'l  animal  liavinir 658 

Go«'I)  r  \ :    :i. 

OoVKKNMKNr  I'.oNDS. 

aii'l  <ecurities,   creaLini;  false  rumors  affecting 435 

fi'»Vi:UNoKS. 

<-f  vtai«s,  publication  of  false  message  or  proclamation  of 674 

ijiay  relieve  prisoner  of  judgment  of  habitual  criminality,  when 682 
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Orahd  Arxt.                                                                                   Section, 
unlawfully  wearing  badge  of 

QtLlTD  JUBORB. 

cffeoses  connected  with tl»    77 

dcflnitionof 81 

acting  after  allowance  of  challenge 144 

diftlosing  secrets    166,  157 

Orand  Jury. 

mi9cenduct  in  drawing  and  impanelling,  misdemeanor 76 

stenographer  disclosing  evidence  taken  before 157a 

Ohahd  I^cent. 

in  first  d egree,  defined •••• •••.•••••••••  580 

in  second  deffree»  defined ••• 531 

punishment  lor,  first  degree 588 

id.,  second  degree. .  •    584 

(See  Larceny.) 

setting  fire  to,  how  panfshed 687 

Orave. 

opening,  with  intent  to  steal  body • 818 

Oravestonb. 

injury  to • • • ••••••••• 647 

Obowing  Crops. 

burning  of 687 

malicious  injury  to,  how  punished 640,  646 

Guardian. 

taking  apprentice  without  consent  of • • 292b 

conversion  of  trust  funds  by,  larceny •  • .   541 

OUIDB  POBT. 

malicious  injury  to,  how  punished 640,  646 

Oukfowder. 

liabilitv  of  manafacturers  of 201 

unlawful  keeping  of • 889 

careless  use  of •  •  • 889 

i  n  j  ury  to  buildbig  or  vessel  by 636 

attempt  to  injure  by  use  of 645 

H. 

Habeas  Corpus. 

imprisoning  persons  after  discharge  by 879 

Intent  to  elude 880 

HABrruAL  Criminal. 

destitute  child  of 291 

possession  of  burglar's  tools  by 508 

defiidtion  of,  and  general  provisions  regarding. 690 

HAX.P  Wine. 

penalty  for  selling,  not  labeled 488b 

Harbor. 

obstructing,  ete • • 444 

Hat.,  baled. 

violations  of  regulations  for  sale  of 585a 

Health  Office. 

interfering  with 896 

Heat  of  Passion. 

causing  death  in  the 189,  198 


production  of  pretended • 151 

B^johwat. 

obstructing,  public  nuisance • 885 

depositing  noisome  substance  on 481 

carrying  an  offensive  trade  near 431 

willful  injury  to 639 
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H  lo  aw  *Y— Continued.  BactloB. 

u)  n]i1e«IODe  upoD «* 

driving  (ioogeroiu  anliuala  &long,  hon  punished MO 

runaiog  horaefl  on BM 

HOIIICIDS. 

deflaitiOQ  of lit 

different  kinds  of. IW 

proat  o1  atrpu*  delieiti lt*l 

Ik'li'   Teasou  altolisiied 1S8 

murder  iu  lirat  degree,  tleflned 1S3 

Id.,  second  degree I'M,  185 

malice IM 

eorpu*  ltdieiti i Itfl 

In  com  ml  ting  crime,  felony 18» 

firerawlltalion ' 18> 
ndlLtmcntfor IHS 

iuleul 1« 

murder,  flret  degree 183 

not  lii'Bt  of  posaion  l^t 

dellburtliou    '. 183 

threat*. IM 

bud  temper ]r<3 

deliberation  or  prcniedltaiioa  WBUting |h4 

duelliug  outside  state l*i 

In  first  degree,  punisliable  by  tleulb 1-S 

id.,  iu  sccuud  degree.  Low  puolalicd.. I!:<7 

iiianslMU^liter  deliiiod lA'f 

in  first  degree IS* 

killing  unborn  cbild 100 

by  jidministering  drugs,  etc ISI 

plitiiiibraeiit  of li^ 

ID  second  degree  defined 1U3 

'womnu  causing  abortion  by  drugs ,  IM 

by  nugligent  a^e  of  machinery  causing  desth lll-l 

luiscliievous  animals  CHUsIng  d«atli 196 

overloading  passenger  vessel,  deatli  from 197 

petsoos  in  cliarge  of,  Iluliie  when IM 

linchargeof  Btttam  engines  liable  bow 199 

.„ .'4t1ed  physicinn.  Iiow  liHble !00 

iiwnuf  UP  hirers  of  powders,  etc..  unlawfully  keeping. 801 

puiiiitliinevit  for     ■ itH 

cxciiKnl lie  homicide  defined SU3 

instifinblu  bomiclde  deSned 204.  Wi 

any  killinu 188 

lieatof  |Ms.inn I8B 

«ff.-rlofii.i.:tr  ISO 

carcliiwiicss 195 

coniiiiiiling  misiicmeaDor t8> 

tniiH'arrlage IM  ' 

wommi  with  child  defined 1»1 

ridpable  negligence Ilti> 

attack  to  hv  avoldud  if  possible «05 

muM  relteat  if  puasible 20.^ 

opposing  felony SOS 

what  force  justiflttble XKt 

HOIUB. 

running  of,  on  blgbwaya,  etc MK 


n 
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SoCtloiL 

Ricnre.    (See  Gaming.) 

Railboad. 
stnictiog'eaiBQn ••••• 429 


ud  on  keei)er  of 883 

;,  DiSOBDEKLY. 

eping  a,  or  leasing 322 

:  OF  Kefuge. 

ivict  under  sixteen  may  be  sent  to,  when 701 

ivictsdo  not  lose  right  to  vote  in 711 

OP  Worship. 
uring  property,  etc.  ^q 

N  River. 

s,  weii-s,  etc.,  not  to  be  used  in  fishing  in , 433 

<  Being. 

•ning  of  dwelling  house  containing 486-487 

XD  AND  Wife. 

lie  committed  by  wife  in  presence  of  husband 24 

ing  of  husband  l)y  wife 182 

nicide  in  defense  of 205 

ipetent  witnesses  for  or  against  each  other,  when 715" 

fidcntial  communication  of 715 

I. 

liy^,  to  be  protected 429 

ichiDg,  for  bridge  forbidden 429a 

ting,  in  front  of  premises  of  another 640c 

licious  injury  to 640 


alts  upon 22.^ 

lof,  how  punished 278 

nnizing  marriage  of 376 

Ityto 077 

ping  or  leasing  houses 322 

N'ATiNG  Oils. 

luthorized  sale  of i 427a 

HMENT. 

«edings  relating  to 723 

'NMENT. 

isliment  by 3 

ate  prison 5 

niof  in  felony 13-14 

nt  of  for  misdemeanors 13-15 

onvictionof  accessory 33 

risoner  escaping  on  being  retaken ....  84 

isions  generally  regarding 694,  705 

ife 187 

as  affecting  marriage  relation 29l> 

arson  first  degree 489 

effect  of  for  life 708 

'^'heu  no  maximum  is  fixed  by  law 69G 

Lands. 

tracts  in  relation  to 884a 

pass  on 640a 

I. 

B  relating  to,  not  affected  by  this  Code 724 

tEST. 

<5ces8ory 82 

-f  dpfrree  of  crime 36 

Pounding  crime 126 

Mug  contents  of WS 

'piracy  to  prtxiure. \^ 
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Indictment— Continued.  Sectkm. 

for  dueling 185 

kidnapping .*...!.!"...'...  212 

for  libel  in  newspaper 246 

where  to  be  tried 32,185,  212,' 249,  250,  3® 

for  bigamy 300 

for  seduction 285 

for  prize  figliting 452 

forburgliry 5W 

receiving  stolen  go;ids 551 

rules  for  construing 718 

meaning  of  terms  used  in 718 

for  frauds  in  marrying . . . . ; 553 

for  false  proclamation,  etc O74 

Infectious  Disease. 

exposing  human  life  to 4.34 

sale  of  animal  having ^ 

Inhabited  Building.     (See  Building.) 

Injurious  Acts. 

not  expressly  forbidden 675 

Injury. 

to  person 26 

malicious (J35"*»54 

to  property 654 

Innkeeper. 

refusing  to  entertain  guests 3SI 

fraud  on - '^2 

not  to  exclude  guest  by  reason  of  race,  color,  etc ot^3 

Insanity. 

responsibility  for  crime  presumed,  when IT 

acts  by  person  in  state  of 20 

trial  not  to  be  had  of  insane  person 20 

what  sufficient  to  excuse  crime 21 

assaults  upon  persons  in  state  of,  to  restrain  them 2^i 

rape  of  insane  person subd.  1,  278 

cruelty  to 377 

solemnizing  marriage  of 376 

maintaining  private  asylum  for,  without  license ^ 

Insurance  Companies.    (See  Misdemeanors,  1.) 

Instrument.  a  o  ooa 

used  to  procure  abortion Slo,  -wO 

burglar's  possession  of ^^ 

for  payment  of  money,  ready  to  be  issued ^^y 

value  of,  how  ascertained *^ 

Insurance. 

of  lottery  tickets,  etc ^' 

burning  of  building,  etc.,  to  obtain ^ 


wrecking,  burning,  etc.,  vessel  or  cargo, 

fitting  out  vessel  with  intent  to  wreck 

destruction  of  property  covered  by 

false  or  fraudulent  claim  of  loss  to  obtain 


575 
576 
57S 
579 

40 


Insurrection. 

to  prevent  execution  of,  or  force  repeal  of  statute  in  levying  war 

Intent.  ^ 

jury  may  take  intoxication  into  consideration  when  determining......    ** 

to  do  bodily  harm 217,  2io 

to  kill ••  Iji 

to  conmiit  felony 217,  ** 

requisite  in  arson 
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Imxr.  Section. 

to  commit  crime 496,  408 

to  restore  property  taken  as  defense 549 

to  defraud subd.  5,  718 

what  constitutes 721 

laniCIDATION. 

of  oflScer 40 

of  legislatare 61,  62,    63 

Ihtoxication. 

voluntary,  no  defense 22 

jury  may  take  into  consideration 22 

voluntary  intoxication       22 

in^xication  and  premeditation      22 

intoxication  and  disease        22 

delirium  tremens       22 

gndeof  crime 22 

affected  by       22 

of  physician  or  surgeon  causing  death  by  reason  of 200,  857 

of  railroad  and  steamboat  employes  wliile  on  duty 420 

bVOICE. 

destruction  of 372,437,  577 

J 

JiTTT. 

malicious  injury  to 6:39 

Judge. 

disclosing  finding  of  indictment 156 

▼urant  for  remoYal  of  persons  from  state  by 216 

place  of  imprisonment  to  be  specified  in  judgment  and  sentence  of  court  705 

Jn)GMEXTR0LL. 

forgery  of,  how  punished 511 

JiJ5K  Dealer. 

i^^asing  to  exhibit  stolen  property 354 

Mcreting  stamped  bottles,  etc.,  how  punished 371 

JUBOB. 

*>ribery  of 71 

corrupt  conduct  of 7;{ 

promising  verdict 73 

'^ceiving  evidence  irregularly 73 

accepting  bribe,  or  agreeing  to 74 

improperly  infiuencing 75 

^jsconduct  of  officers  in  drawing 76 

**"«conduct  of  officer  having  charge  of 77 

talesman  included  In  term 81 

Mithnidation  of 127 

promotion  of,  by  this  act 11 

conspiracy  to  obstruct 168 

acts  in  self-defense  or  in  defending  another 20 

ttsaults  defined 223 

homicide  defined 204-205 

id.,  provisions  relating  thereto 204-205 

Apprehension  of  great  danger        205 

attack  to  be  avoided  if  possible       20.5 

must  retreat  if  possible      20.5 

opposing  felony       205 

what  force  Justifiable      ^^ 
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out  of  state  may  bo  punished,  when  and  where » * 16 

punishment  for,  and  definition  of r.  211 

indictment  for,  where  triable 213 

consent  to,  effect  of 21? 

selling  services  of  persons  kidnapped 214 

other  provisions  regai-ding 21S,  218 

Kings  County. 

officers  drawing  jury  in,  improperly 76 

Knowingly. 

term  defined waJtk  4| ?]8 

L. 

Label. 

marking  goods  with  false. 438,430 

Laboii. 

forbidden  on  Sabbath,  except,  etc 261 

endangering  life  or  valuable  property,  etc.,  by  refusal  to 673 

Labor  Laws 384f  to  384f,  447c 

Labok  Union. 

not  a  conspiracy,  when 170 

J'AKk. 

obstructing  passage  on  public 3S5 

Larceny. 

by  person  out  of  state,  how  punished 1^ 

in  unlawfully  entering  building  with  intent  to  commit  misdemeanor*  •  •  '^^ 

possession  of  instruments  used  for  commission  of * . . . .  '*^^ 

forgery  with  intent  to  conceal      « 515 

definition  of 5'^ 

embezzlement,  false  pretenses  is ^-^ 

by  fraudulent  order  or  draft ^'^"^ 

grand  larceny  defined 530, 531 

petit,  defined 53:| 

grand,  first  degree,  punishment  of -/jj^ 

id. ,  second  degree •  ;J  • 

petit  larceny,  misdemeanor 5i> 

of  complete,  and  unissued  instruments  evidence  of  debt,  passage  tickets, 

etc.,  character  of  same 5-^ 

of  fixtures  severed  from  realty ^|J 

wrecked  goods  of,  misdemeanor. j^^ 

of  lost  property,  defined '^^ 

concealing  property         ^ 

finding  property       539 

Intent        53> 

bringing  stolen  property  into  state  is, ^ 

conversion  by  trustees  is 541 

fine  imposed,  disposition  and  remission  of 542, 543 

false  pretenses,  when M 

Talue  of  evidence  of  debt,  how  ascertained M2 

of  passage  ticket 54< 

in  other  cases,  is  market  value 54' 

property  taken  under  claim  of  right  a  defense Mi 

intention  to  restore  property  not  sufficient  defense 54' 

receiving  stolen  property 55 

felonious  intent        55 

nes:otiator  for  return  of 53 

guilty  knowledge  necessary        •  5« 

possession  of  other  goods ••...« 5! 
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Xarcbstt— Oontliiii0d»  fitoekionu 

form  of  indictment  for..^  ^ 551 

second  offense,  punishment  for  petit  !areeny...,ni!.l!!llilli!!!l.'li".!!'.',!!  688 

X<IOISLATURE. 

crimesagainst  legislative  power.  59-70 

Leayisq  State— to  elude  laws 4(J1^  efft 

Lettkr, 

to  or  from  convicts....  160 

threatening  to  extort  or  injure 658-659 

opening  sealed 642 

when  sending,  complete 688 

Leasing  Propebty. 

of  building  for  improper  nset 822,       ,  888,  383,  348,  665 

Letteb  of  Recommendatiox. 

lorgod  or  false,  to  obtain  employment • 670 

Levy. 

removal  of  property  to  prevent ••••••• •••• 687 

unauthorized ••••• 660 

Lbyyino  Wab,    (See  War.) 

Libel. 

definition  of • . . .  • 249 

a  correct  narrative  may  be 242 

candidate  for  office 242 

libeling  senator 242 

libeling  politician 242 

charge  of  smuggling 242 

imputing  poverty 242 

malfeasance  in  office 242 

publishing  letter 242 

not  an  inmmous  crime 242 

facts  must  be  shown. .    242 

corp<jration 242 

blackmailing 242 

char.icter  of  crime  of 243 

publication  of,  deemed  malicious,  when 244 

when  justified 244 

when  excused 244 

malice  implied 244 

when  must  be  proved 244 

rumor 244 

articles  copied 244 

truth  of 244 

motive 244 

good  motives 244 

publication  of,  defined    245 

reading  to  stranger 245 

in  another  state 245 

proprietor  of  paper  liable 246 

proof  of  publication 245 

id. ,  liability  of  editors,  etc 246 

id  .  what  may  be  shown  in  defense 246 

a  true  report  not  libelous 247 

actual  malice  to  be  proved  in 247 

fair  and  true  report,  defined 247 

heading  of  articles,  excepted 24S 

indictment  for,  where  found 249 

supreme  court  may  direct  venue  when 249 

conditions  for  granting  order 249 

indictment  for,  against  non-n'«i(i('nt,  whore  to  be  foimd  and  tried 250 

defendant  to  be  indicted  and  tried  in  one  county  only 251 

court  has  power  to  change  place  of  trial 252 

priyfleged  communications  defined 253 

presumed  not  to  be  malicious 258 
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Section. 

privileged  on  Its  face 25^ 

iegislative  or  judicial  proceedings 247 

when  probable  cause  must  be  siiown 253 

violation  of  official  duty 255J 

mercantile  affency 242 

attorney's  aavlce 2b^ 

express  malice Z'i'd 

privilege  of  counsel 25^ 

falsity  of  charge 25^ 

slanderous  words  uttered  by  murderer  at  execution 247 

physician's  certificate 253 

communications 253 

court  must  determine 253 

threats  to  publish 254 

{)rcventing  publication  of,  for  money. 254 

etter,  threatening  t^)  publish 558 

License. 

pHwu])roker  acting  without 85S 

llellGatc  pilots  must  have 898 

maintaining  private  insane  asylums  without 445 

of  auctioneer  forfeited  by  sale,  etc.,  by  mock  auction 574 

Lien. 

secreting,  selling,  etc.,  property  covered  by 671 

Life. 

intentional  taking  one's 173 

attempt  to  take  one's 174 

aiding  suicide 175.  lift- 

endaugerujg  by  gunpowder,  etc 645 

Life  Boats. 

in  bathing  places 42T 

Light. 

upon  swing  bridges 488a 

LiQcons. 

cliild  not  to  be  allowed  where  sold  290,  291 

adulteration  of 407 

Limited  PAitTNEiisniPS. 

f mud  in  iilTairs  of 875 

Liteuature. 

obscene,  selling,  mailing,  and  sending 818,  81^ 

Lock. 

Oil  canals,  injury  to  how  punished 47^ 

Loos. 

defacing  marks  upon 87$ 

flouting 87$ 

Lost  Property. 

keeping  of,  when  criminal • 581^ 

Lottery. 

definition  of «...• • •.  838 

selling  a  chance • b2S 
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<iUtribQting  lots       323 

consideration  determined  by  lot       323 

prizecandy  323 

lottery  how  construed        323 

object  of  statute       323 

Unlawful  and  public  nuisance,  when 324 

punishment  for  drawing 325 

id. ,  for  selling  tickets  for 326 

lottery  in  another  state        32& 

Bale  defined        326 

advertising,  how  punished 827 

ofifering  to  dispose  of  property  by 328 

keeping  office  for,  puiposes 329 

insuring  tickets 330 

advertising  insurance  of  tickets  in 331 

property  disposed  of  by,  forfeited 832 

leasing  house  for 833 

law  applicable  to,  when  out  of  state 334 

advertisement  out  of  state,  how  punished 335 

sale  of  tickets 344 

LUHBBB. 

defacing  marks  on 37S 

CjCNATIC. 

assaults  upon,  when  Justified 223 

solemnizing  marriage  of 376 

cruel  treatment  of,  how  punished 377 

M. 

iACHINERY. 

death,  negligent  use  of 105,  199 

malicious  injury  to 639 

Caoistrate. 

disclosure  of  depositions  by 145 

must  direct  seizure  of  indecent  articles 320 

duty  of,  reg:arding  gaming 345 

solemnizing  unlawful  marriage 376 

must  order  arrest  of  persons  about  to  engage  in  prize-fight 463 

must  destroy  false  weights  and  measures,  when 58S 

Caihino. 

definition  of,  and  provisions  regarding 206-210 

£axfeasaxce.    (See  officers.) 

iCaxicb  and  Malicious. 

presumed  in  libel,  when 244 

against  editor  when 247 

privileged  communication 253 

definition  of subd.  3.  71S 

injury  to  property .U'>''>-6.54 

malicious  mischief \.  .G^]5-054 

Hanager. 

conducting  business 363a 

Manifest. 

false,  of  Tessel 577 

ICahslauohtbb. 

definition  of 18ti 

first  degree  defined 1^9 

aiding  suicide  is 1  ^> 

homicide  includes subd.  2,  1  -0 

what  proof  of  required IM 


xlii  Index  to  the  Penal  Code. 

If  AN8LATTGHTBR— Continued .  SCC^ICH!. 

killing  unborn  child  by  injuring  mother jgo 

abortion , m 

first  degree,  how  punished m 

any  killing ]88 

heat  of  passion 189 

death  from  fighting 189 

effect  of  anger 189 

carelessness 188 

death  from  negligence 193 

committing  misdemeanor 189 

heat  of  passion 189 

miscarriage 190 

woman  with  child,  defined 190 

culpable  negligence 19-^ 

second  degree  defined. 193 

id.,  how  punished 20^ 

id.,  instances  of 198-20^ 

"Manufacturk. 

using  false  marks  as  to 48^ 

March.  ^ 

sentences  of  convicts  must  expire  between,  and  November  6^ 

Market  Price. 

circulating  false  rumors  affecting,  of  bonds,  stocks,  etc 

Market  Value. 

of  thing  stolen,  how  determined 

Marking 

falsely,  enrolled  person  exempt 15*^^^ 

words  * •  silver,"  * •  sterling  silver,"  and  * '  solid  filver  " 36.^=  ^ 

Marks.  estate 

using  false,  as  to  manufacture 43^^^ 

Marriage. 

coinpelling  woman  to,  and  punishment  thereof 

what  evidence  necessary 

seduction  under  promise  of 

subsequent,  a  bar.  when 

of  idiots,  minors,  etc 

criminal 301- 

Marriei)  Woman. 

must  not  disclose  confidential  communication T 

testimony  of.  in  certain  cases '^ 

crime  committed  by 

Masked  Persons. 

assemblage  of,  when  lawful 


Master  and  Servant. 

master  of  vessel  and  crimes  pertaining  to 153-182-4^^^ 

petit  treason  abolished 1- 

breaking  of  contract  by  servant 

Medicine. 

adulteration  of 


Meeting. 

religious,  disturbance  of, 
disturbance  of  lawful. . . 


MEKCHANPTS'r:.  .    ,        ,  f   u     I 

Irautl  in  packini:.  so  as  to  increase  weight,  how  punished, 
artick'  of,  defined 


MassEXCiKii. 

of  ambassadors,  etc 

Messenger  Boys. 

penalty  for  sending,  to  certain  places 

Meter. 

gas,  unlawful  interference  with 

publication  of,  of  executive  officer ^' 
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iIjlch  Cow.  Section. 

keepicg  in  unhealthy  place 603 

(See  Skimmed  Milk.) 
kf  iLE  Stone. 

or  iKMird,  injury  to 680 

bCiLiTART  Stores. 

of  state,  seizure  of 484 

provisions 674a-674e 

If  ILK. 

keeping  animal  giving,  in  unhealthy  place 663 

*'  impure  and  unwholesome"  defined 669 

tfiNEKAL.  Water. 

using  stamped  bottles  for,  unlawful •  •  . .  •  .869-871 

Hinister— solemnizing  unlawful  marriages 876 

lilNOR. 

how  supported 388 

marriage  of 876 

to  be  sent  to  penitentiary,  when 699 

may  be  sent  to  Elmira  lieformatory,  when 700 

under  twelve,  may  be  placed  in  charge  of  suitable  person 718 

MisHiEvous  Animals — death  caused  by 196 

Miscondl'ct. 

at  corporate  elections. 618 

in  relation  to  insurance  corporations,  etc 577a  679 

of  banks  and  bunkers % 604 

of  otticers  of  banking  department ...  605 

of  officers  and  directors  of  stock  corporations 610 

of  ofllcers  and  employes  of  corporations 611 

of  orticei-s  and  agents  of  pipe-line  corporations .     . .  613 

veterinary  surgeon ^ 856 

UlSDEMEANORS — CLASSIFIED. 

Abandonnent  of  disabled   animal 650 

Academy,  keeping  gambling  apparatus  near ooO 

AccessorieH,  rule  for  punislunent  of ^ 

Account,  overdrawing  of.  by  officer  of  bank oW 

keeping  false  account  by  officer w2 

publishing  false  statement  of,  by  officer oOd 

Acknowledqmenty  recording  conveyance  without lt>4 

false  certificate  of,  by  ofticer J^Y 

Acrobatic  exhibitions,  must  use  network  m J»j* 

Actor  omission,  how  prohibited  by  statute fo 

commission  of  prohibited  acts l^J 

when  no  punishment  Is  prescribed 0^^ 

Action,  civily  begun  without  consent 1^ 

conspiracy  to  institute J2^ 

Adjournment  of  civil  action  to  Saturday ^<  l 

A^diilteration  of  food,  drugs,  liciuors,  etc 407 

sale  of  same ^V? 

A.dxieri*e  possession,  buying  lands  in  suit J*^ 

buying  pretended  titles YJIJ 

Advertisinrj  obscene  prints,  etc ;> ^ 

indecent  articles Y,\\: 

lotU?ries :i:' 

the  keeping  of  an  office  for  lottery  purposes -j-^ 

offers  to  insure  lottery  tickets '}['} 

persons  out  of  state,  advertising  lotteries '^^ 

by  affixing  bills  without  owner's  consent ^ 

AMxing  advertisement  without  property  owner's  consent •  04» 

A(jents  or  employees,  corrupt  influencing  of. ^^^^ 

Auiiny  or  abetting  in  forcible  entry  and  detainer 405 

not  aiding  officer  when  eoiuniauded 1^1 

misdemeanor  is  misdemeanor •  •     ^  1 

the  escape  of  prisoner ^' '     ^^ 

officer,  aiding  escape  of  prisoner J^y 

Air  gun,  discharging  in  public  place "jj^l* 

Alienation  of  lands  in  suit Jj-jJ 

of  pretended  titles ^**" 
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Ambulance,  obstructing  way  of 482 

Aintisemeni,  no  distinction  in  places  of,  from  color,  etc 888 

dangerous  place  of,  prohibited 427 

Animals  nrar  court  • . . . .   147 

obstructing  ambulance  for 482 

killiqg  of.  in  cemeteries 640 

driving  along  highway t54(f 

driving  of,  upon  sidewalk. *..  652 

overdriving 655 

abandonment  of  disabled 65rt 

failure  to  provide  proper  food  for 657 

selling  disabled  animal 658 

carrying  of,  in  cruel  manner 659 

poisoning 660 

throwing  substance  injurious  to,  in  public  place ,• 661 

transporting  cruelly 6(W^ 

setting:  on  foot  fights  bet  ween 6<>4 

keeping  a  place  for  lighting '. (U»r> 

running  of,  on  highway 666 

cruelty  to 655-669 

Apothecary  improperly  labelling  drugs 401 

unlawfully  selling  poison 402 

refusing  to  exhibit  record  40.*^ 

selling  poison  without  label 404 

<4rrest,  delay  in  arraigning  prisoner  after 118 

conspiring  to  procure 168 

for  process  for,  on  Sabbath 268 

of  dead  body  314 

unlawful  and  malicious 550 

Art,  injury  to  work  of 647 

Assfinhly  of  disguised  persons 452 

disturbance  of,  lawful 448 

Aftsf^asment  and  asseMsor,  false  statement  relating  to 485 

improperly  infiuencing 75 

Afisijnationy  keepini;  house  of 322 

Aiiiil'ininent,  fraudulent 686 

Asyium,  keeping  insane  asylum  without  license 445 

Attachment  of  dead  body 314 

Attornei/s  and,  counselors  illegally  obtaining  demands  for  collection 136 

deceiving  court 148 

deceiving  party 148 

willfully  delaying  suit 148 

allowini;  use  of  name  by  others 149 

aiding  in  defense  of  prisoner  defended  by  partner 670 

for  prosecution,  after  aiding  in  defense 670 

receiving  fee  in  consideration  of 670 

Auctions,  mock 443 


Baffffatje  car^  placing  passenger  coach  before 422 

Bailee  selling  properly,  etc 528 

Bank%  injuring  bank  of  river * 63V» 

illegal  sale  of  bank  notes 597 

issuing  excessive  number  of  bank  notes 598 

misconduct  of  bank  director 5m 

guaranty  of  ban  k  notes 599 

bank  officer  overdrawing  account 600 

ortlccr  of  insolvent,  receiving  deposits • 601 

misconduct  by  banks  and  bankers 604, 

unlawful  investments  by  savings  bank  officers 603 

private  bankers  not  to  use  sign 60i^ 

Barratry,  common ••••••  i;i3 

Bathing,  surf  regulations • 427 

Bawdy-house,  keeping  or  releasing 322 

Beacon^  injury  to 639 

Bicycle,  time  of  riding  race  limii^ 383« 

riding  on  sidewalk 652a 

throwing  substance  on  highway 654a 

Bill  of  lading,  destruction  ot 372 

of  wrecked  properly 437 
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Billy,  roanufnctiire  and  snle  of • 409 

Birdg,  killing!:,  etc.,  in  cemeteries  and  parks 610 

figliting  of 664 

keeping  place  for  fighting  of 6il5 

JilackinaU,  sending  letters  lor  purposes  of 559 

Terbal  tlireata  are 560 

Boilily  injury,  causing  by  refusal  to  labor 673 

liooking,  emigrants 626 

BookHf  in  public  libraries : 640 

officer  refusing  to  deliver  to  successor 57 

witness  refusing  to  produce 69 

Boom,  malicious  injury  to 689 

Booth,  keeping  of,  for  gaming S43 

Borrowed  property,  sellingor  pawning 572 

Bottles,  refilling  stampiKl,  etc 369 

keeping,  with  intent  to  use 370 

Boundary  lines,  injury  to  monuments  marking 630 

Breach  of  peace,  interriiptinji  court 143 

Breaking  Sabbath  is  misdcMueanor 269 

Bribery  and  corruption,  officer  receiving 4S 

in  omitting  a  duty 49 

for  services  not  rendered 50 

in  returning  fugitives 51 

in  official  appointments 62,    53 

in  selling  right  to  official  power 54 

In  canal  offices 481 

of  justice  or  constable  in  obtaining  claims  for  collection 138 

of  labor  representative 447f ' 

Bridge,  malicious  injury  to 639 

Building,  used  for  public  nuisance 388 

unlawfully  entering 505 

used  for  lottery  purposes 333 

affixing  advertisements  to 043 

Buoy,  malicious  injury  to G39 

Burglary,  entering  building  with  inient  to  commit 505 

possessing  tools  used  in 508 

Burying  ground,  injuring  animals  in 040 

Bushel  requiring  more  than  legal  weight 447d 

Buying  or  ielline  offices 62,  63,    54 

of  lands  in  suit 129 

of  pretended  titles 130 

of  demands  by  attorneys 136 

of  demands  by  justices,  etc 137,  138 

stolen  goods  may  be • • 5^0 

Bystander,  refusing  to  assist  officer •••• 456 

Canal,  weigh-master  on,  making  false  entry 477 

officer  on,  concealing  if rauds 478 

drawing  water  from . .  480 

officer  on,  taking  bribe. .   ,T,\.! 481 

Capital  sto^k,  frauds  in  subscriptions  to 59() 

Casks,  stamping  false  tare  on 585 

Cattle,  driving  of,  npon  sidewalks 652 

Cemetery,  associations,  must  regard  civil  rights -V^i 

injuring  animals  in T 640' 

injury  to  monuments  in ^47 

CertiHcate,  false,  of  public  officer 1*^3 

Certiorari,  Imprisoning  persons  discharged  by 379 

concealing  person  to  elude  service  of 380 

Challenge,  grand  juror  acting  afier  allowance  of 144 

to  duels. 237 

to  prize  fight 4ri8 

{Chattel  mortage,  secreting  or  sellinc:  property 571 

Cheating  by  personating  officer 505 

in  obtaining  employment 570 

by  mock  auctions 574 

by  concealing  mortgaged  property 571 

€^ild,  omitting  to  provide  for 288 

endangering  life,  etc *i^ 

MUowed  hf  dMDce  houses,  etc -..T^dK^ 
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MiBDRMEANORS — Continued.  Bect^ 

begging 

employing  for  certain  purposes 

conceiiliiiiC  l)irth  of 

Cities^  sqiiatiinix  on  land  in 

Clesk  of  court,  receiving  bribe 

disclosing  of  depositions  by 

Clerk  of  mnjistratc,  disclosure  of  dei>osiiions  by 

Clothing^  depii vinij  ])erson  of 

Cock  Jiff  htin'j  a  niisdemeanor 

iceeping  place  for 

Cede  of  Civil  prorvdnri\  violating  certain  sections  of 137,  l^iS, 

Code,  PciKtly  punishment  in  misdemeanors _^  ^J 

Ccercioa,  of  person  by  violence 

Coercion,  by  employer 171 

VoUurs,  how  lo  be  r^tauiped 36-4^ 

Compensation,  officer  receiving  unlawfally 

for  services  not  allowed 6L 

Compoundinrf  crime,  inisdemeanor  when 125 

Cour^^a/in.v  birth  or  death  of  child 295 

lost  treasure 482 

property  of  insolvent >89 

esca|»ed  prisoners 91 

Concert  salnon,  child  not  to  visit ^*9i> 

Ci)t{flaif rations,  ref u>ing  to  aid  in  extinguishing 428 

Ctnispiracy  a  misdemeanor :6S 

to  resist  proc(»ss 4o7 

between  creditors  and  debtor3 589 

to  sell  pa^^sage  t ickets 621 

to  break  a  contract  673 

Collejjp,  keeping  gaming  apparatus  in 3.'J6 

Couihustihle  material,  unlawful  making 389 

Commander,  of  vessel 153 

must  suppress  gaming 350 

Common  carrier,  refusing  to  carry  passengers 3S1 

C'omptm/A  false  designation  of 3ft3 

Constable,  receiving  reward  to  permit  escape 115 

executing  search  warrant  with  severity 120 

buying  demands   in    suit Wl 

inducing  suits  by  promises j:5^ 

Contagious  diMease,  exposing  self  or  another  to 4:J4 

sale  of  animal  having 6.">d 

Contract,  public  officer  not  to  be  interested  in 473 

Conveyancp,  of  lands  in  suit 1*^9 

of  pretended  titles i:^ 

recording  without  acknowledgment 1(>4 

Convict,  import ing  foreign 1  ">3 

unauthorized  communications  with ICO 

Copartntrsftip,  using   fictitious  name  in l^'A 

fraud  in  limited 375 

Coroner  receiving  reward,  etc   115 

Corporation,  frauds  in  subscription  to  stock  of 590 

i raud  in  issue  of  sttx^k  of 591 

fraud  in  organizing  or  increasing  stock  of 59*3 

misconduct  of  otficers  of 594 

f  I  and  in  keeping  accounts  of 514 

publishing  false  rei)ort  of  condition  of 611 

directors  of.   paiticipating  in  fraudulent  insolvency 6<^3 

failure  of  direct!  M-,  trustee  to  notify  other  offlcers ....  611 

County  clerk,  w  illf  ul  omission  of 474 

County  jail,  misdeujeanors  punishable  in 15 

Court,  racing  animals  near 147 

keeping  gaming  apparatus  near 886 


IHDJEZ  to  THB  I'SNAI*  CODfl^  xlvih 

ICiBDSMKAKORs  INDEXED.—Cotittnaed.  Section* 

contempts  of .,,, 14^ 

CrimeSj  misdemeanors  are ^ , . .      4 

conspiracy  to  commit ! . . . !  Irt8 

leaving  state  to  commit ! ! ! ! .  667 

Cruelty  to  animals.    (See  Animals.)  '  655-*W9 

to  idiots,  etc 877 

Daniy  malicious  iiom^y  to !.!.!!!!!  639 

Dance  house,  child  not  to  frequent .21)0,  291 

Dangerous  animalSj  driving  of,  on  highway '  640 

weapon,  manufacture  of ,,,,  409 

exhibitions  without  network 384 

Dead  hody^  unlawful  dissection  of 309 

arrest  or  attachment  of 314 

disturbing  burials  of 315 

concealing,  of  child 296,  693 

Deceiving  witness 108 

Deer,  killing  of,  etc 640 

D^acing,  marks  on  wrecked  proi)erty 37*^ 

on  logs,  etc 37;$ 

real  property,  by  posting  bills 643 

articles  in  Hbraries 648 

Definition  of  misdemeanor 3 

Delay,  in  taking  prisoner  before  magistrate llS 

Deposition,  disclosure  of,  by  magistrate 145 

Destruction,  of  evidence  to  prevent  its  use •  .  ^^ 1 10 

Director,  misconduct  of 594,  50.> 

illegal  loan  by > 596 

of  savings  bank,  unlawful  investment  by 60^ 

publishing  false  report  by 611 

participating  in  frauds 603 

failure  to  give  notice 6II 

ZHscharging  fire  arms  in  public  places 46S 

Disease,  exposing  human  life  to 434 

sale  of  iinimal  having  contagious 658 

Disguised  persons,  unlawful  assemblage  of 453 

Disobedience  of  laws  by  public  officers 471 

Disorderly  behavior  in  court 143 

Disorderly  hovse,  keeping  of 32d 

unauthorized  office  for  sale  of  passage  tickets  is 621 

District  attorney,  disclosing  indictment 156 

partner  of,  not  to  aid  in  defense 670 

TKsturbance,  of  l^slature 60 

of  religious  meeting 274,  275 

of  funerals 815 

of  lawful  meetings 448 

Dock,  injury  to 639 

"Dog-fighting,  a  misdemeanor 664 

keeping  place  for 665 

Dam,  malicious  injury  to 6o9 

Dredges,  use  of,  for  oyster 442 

Drizing,  dangerous  animals  on  highway 640 

of  teams,  etc. ,  on  sidewalk 6o2 

Drugging,  persons 447 

animals 660 

DueU  and  challenires,  attempts  to  induce 237 

posting  for  not  fighting 2.^ 

thirens,  compelling  porson  by  use  of  violence 653 

Earth,  unlawful  digging  and  removing  of 640 

Eavesdropping,  a  misdemeanor 436 

Embankment,  injury  to 639 

Embracery,  a  misdemeanor 75 

tmigrantsp  chaining  excessive  fare  to,  etc 626, 
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Misdemeanors  Indexed — Continued.  Section. 

Employment,  of  children  for  certain  purposes 29*2 

Engineer  J  unable  to  read 418 

Pin-^ioying,  who  cannot  read 418 

intoxicated 420  • 

failing  to  ring  bell 421 

Bntieing  j  «r8on  to  visit  house  of  ill-fame 288 

E«crt/>f?,  oiScer  penuiitiiig 115 

Emdcnce^  refusal  to  give 69 

dectuvin,;  witness 108 

destroyiig 110 

preventing,  witness  from  giving. Ill 

iiidiidng  witness  to  give  false..... 112 

disclosing,  before  grand  jury 157 

Exfcnthe  {^il^^.'evy  acting  without  having  qualified 42 

artempiing  to  prevent,  from  performing  duly 46 

resisting 47 

taking  unlawful  fees 48 

taking  reward  for  omitting  duties 49 

fees  for  services  not  rendered , 50 

in  extra«lition  cases 61 

baying  and  selling  appointments 52,    63 

seliinj;  right  to  official  powers 64 

intrusion  into  office , 56 

refusing  to  surrender  office :"»7 

Exhibition,  theatrical,  not  allowed  on  Sabbath 2T7 

children  not  to  be  allowed  in -  292 

malicious  injury  to 648 

J!!xplo»ice  Hubntayice,  unlawful  keeping  of 389 

Exjfonure  of  person^  indecent 816 

Extortion^  under  color  of  office 556 

attempts  at,  by  verbal  threats 560 

in  libel  cases 254 

Factory  inspector y  refusing  to  admit 421 

Fair,  keeping  gambling  apparatus  about 8&6 

entering  without  paying  ...  446 

malicious  injury  to  articles  in 648 

Fuliic  lahvl,  on  merchandise ••••• 4:^8 

sale  of  goods  bearing 4|>S 

Falne  m  inifest,  making 5J7 

False  name,  bringing  suit  in 158 

Falae  pernonation,  when  a  misdemeanor. 565 

False  prete)ises^  consi)iracy  to  obtain  property  by 168 

winning  money  at  play  by 3:J9 

obtaining  hotel  entertaiiuuent  by 3S2 

obtaining  employment  by 570 

False  st(tt'nnenf,  regarding  taxes,  etc 45>) 

False  tare,  stamping  of,  on  casks 5S5 

False  Weiuhts,  ttr.,  using  of 580 

retaining  of   581 

Fiinili/,  vioit'nce  toward ••••. 653 

Fr/rc//.  animal  having •» 658 

Fare  oi  iMniixiants  on  railroad 626 

Ff'cs,  unlawful  fees,  by  officer 48 

f()r  services  not  n*ndered 50 

on  return  of  fii^'iiivr • 51 

fV/o////,  ent''rin'4  building  with  intent  to  commit TA^ 

FiTf/.  niaintaiiiiiiu  unlawful 41.i 

vii)lence  (»f  reroixnizance  to  keep 415 

Factitious  name,  sii;neil  to  jjubseription  for  stock 5*¥) 

in  partnership '^ 

Fii/htma,  of  animals 6(» 

keeping  of  ]ilace  for • 665 

F^ne.,  for  misdemeanor 15 

Fire,  negligence  regarding linfiL^ 

piinisnmenl   for   lal-e   alarm      oova 
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Misdemeanors  Indexed — Continued  Section. 

obstructing  attempts  to  extinguish 414 

violation  of  act  to  prevent,  in  certain  counties 428 

Fire  armSy  aiming  or  discharging 427 

discharging  in  public  places 468 

Fire  escape,  neglect  by  hotel  keeper  to  furnish 447b 

Ihrman,  preventing  him  doing  duty 414 

JTotrt,  unlawful  to  keep  for  gaming 343 

Flowers,  removal  of,  from  graves 647 

Foody  neglect  to  furnish  to  minors 288 

adulteration  of 407 

selling  tainted *.'....  408 

selling  imitation  articles  of 430 

neglect  to  provide  animals  with 655 

Forcible  entry  and  deMiined,  making 465 

Foreign  convict,  bringing  into  state 440 

Franchise,  maintaining  ferry  without 416 

Frauds  on  witness 108 

of  attoraey 148 

in  gaming 330 

Fraudulent  coneeyance^  of  property 586 

Fraudulent  insolvency^ 580 

keeping  property  through 588 

concealiiig  effects  in 580 

Fruit  trees,  injury  to 640 

F^neraly  obstructinjj  procession 815 

Oo/tery,  injury  to  articles  In 64:S 

Gmino,  keeping  apparatus  for 336,  337 

winning  fraudulently  in 339 

exacting  payment  of  money  won  in 340 

keeping  or  leasing  houses  for 343 

persuading  persons  to  visit  place  for 348 

»»eglect  to  prosecute  for 349 

commander  of  vessel  must  prevent 350 

selling  pools  on  horse  races 351 

{*cing  horses,  etc., 352 

betting  on  prize  fight 460 

^^rden,  pillaging  in 640 

*^««,  fraud  in  use  of 651 

iniury  to  meter '. 651 

'njuring  gas  pipe 639 

^a«  tar,  throwing  into  stream 390 

^jnero/  assignment,  fraud  in 589 

Y,f^9ales,oi  food 335  (a) 

^nders,  animal  having...., 658 

^andjuroTf  promising  verdict 73 

embracery 75 

njisconduct  in  drawing 70 

Jnisconduct  of  officer  in  charge  of 77 

disclosing  secrets  of 156,  157 

disclosing  fact  of  indictment  by 156 

^rass,  setting  fire  to 637 

Orattestone,  injury  to 647 

Orotoing  crops,  malicious  injury  to 640,  646 

Guide  post,  injury  to 6.S9 

Gunpowder,  unlawful  keeping  of 38-* 

Habeas  corpus,  imprisonment  after  discharge  on 37^^ 

eluding  service  of  writ  of 38') 

Harbor  w>structing 444 

Harboring  criminal,  escaping 9l 

Health  officer,  obstructing «^90 

High  school,  keeping  gaming  apparatus  near 3:^6 

Highway,  creating  nuisance  on 431 

carrying  on  offensive  trade  near 431 
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Misdemeanors  Indexed  —  Continued.  Section. 

destruction  of  milestone  on esS^ 

driving  dangerous  animals  on (MO 

running  horses  on 605 

Hiring,  bre^iving  contract  for 67$ 

Horse,  racing  of,  on  highway (kid 

Horaeracing,  selling  pools  for S52 

Horse  raliroad,  obstructing  cars  on  426 

Hotel,  fraud  on  keeper  of :^ 

House,  keeping  disorderly :}22 

leasing  premises  for  disorderly 322 

Hudson  river^  nets,  weirs,  etc.,  in 42!l^ 

Ice,  persons  cutting,  must  protect 429 

malicious  injury  to  cuttings 640 

Idiots,  solemnizing  man'iage  of 376 

crueli  y  to 377 

Ill-fanw,  keeping  house  of 322 

leasing  house  of 323 

Illiterate  muineer,  not  to  act 418 

not  to  be  employed 4^^ 

Illuminating  gas,  interference  with  meter ftV- 

unauthorized  sale  of 427a 

Imitation  food,  must  be  branded 430 

I  m  prison  mm  t,   for   misdemeanor 13,    15 

huleccnt  exposure,  of  person 316 

Indian  lands,  contracts  in  regard  to 384a 

Indecent  exposure,  of  person 316 

Indictment^  officer  disclosing l-^^ 

conspiracy  to  procure 1|>^ 

Infectious  disease,  exposing  human  life  to 434 

sale  of  animal  having 6')S 

Injurious  acts,  forbidden Oia 

Innkeeper,  refusing  guest '^} 

fraud  on ''>^^ 

not  to  be  excluded  on  account  of  color,  etc- 383 

Insane  person,  cruelty  to ^ 

solemnizing  marriage  of 376 

maintaining  private  asylum  for •'JS 

Inscription,  injuring,  on  mile  stone ^ 

Insolvent  bank,  receiving  deposits ^ 

Institution  of  learning,  gaming  near '^^ 

no  person  to  be  excluded  from  color,  etc 3» 

Insurance,  of  lottery  ticket ^ 

Interest,  taking,  unlawfully 378 

Intimidation  of  officer ^ 

of  mtmber  of  legislature ^ 

of  public  officer,  juror,  etc J*^ 

Intoxication  of  railroad  employee,  etc *^ 

Intrusion  into  public  office ^ 

on  real  property j* 

/nuoicp.  destruction  of •""  iS 

of  wrecked  property jS 

making  false ^^ 

Jetty,  injury  to '  S 

Judge,  disclosing  finding  of  indictment , J?J 

granting  warrant  for  removal  of  persons  from  state *J? 

Junk  dealer,  refusing  to  exhibit  property 5; 

secreting  stamped  bottles %i 

Juror,  corrupt  conduct  of L 

promising  verdict m 

receiving  improper  evidence t<' 

improperly  influencing m^ 

misconduct  of  officers  in  drawing «^ 

or  of  officer  having  charge  of Z .^ 

jMMtice,  conspii-acy  to  obstruct i^ 

Keeper,  of  disorderly  house ^^ 
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XOBS  Indexed— Continued.  Section. 

son  refusing  to  receive  prisoner 116 

office  for  lottery  purposes 329 

ing  house 336,  343 

for  fighting  animals 665 

ring,  granting  order  for  removal  of  persons  held  for  labor..   216 

narking  merchandise  with  false 438 

f  goods  so  marked 439 

tatistics,  refusal  to  furnish 384f 

lies 384f  to  3841 

adangering  life  or  property  by  refusal  to 673 

,  entering  building  with  intent  to  commit,  misdemeanor 505 

g  of  wrecked  goods 538 

rade,  conspiracy  to  prevent 16S 

of  house  for  improper  purposes 322 

^ry  purposes 33$ 

)licnuisance 38ft 

(re,  disturbance  of  session  of  '. 6D 

lation  of  members  of 62 

ies  su mmo n  ed  before 68 

g  to  testify '. 69 

irrying  to  and  from  convicts 160 

^threatening .*. 558 

ning  to  do  unlawful  injury 559 

g  or  reading  sealed 642 

mmendatiou,  false 570 

ireat  to  publish 254 

pawnbroker  acting  without  363 

ate  pilots  mast  have 398 

ining  private  insane  asylums  without 445 

ining  ferry  without 415 

igor  selling  property  covered  by 671 

angering,  by  refusal  to  labor  673 

s  in  bathing  places  ,.  427 

jartneraAfp,  fraud  in  375 

adulteration  of  ...    407 

•e,  selling  obscene  317 

^,  sending,  etc...  319 

ury  to,  on  canal  639 

'acing  marks  on  373 

leasing  house  for  333 

sing : 327 

5  property  at 328 

;  office  for  registry  of 329 

gtlckets  in 330 

^  plaoo  for  sale  of  tickets 344 

defacing  marks  on 373 

solemnizing  marriage  of 376 

to 377 

^,  malicious  injury  to    639 

le,  disclosure  of  depositions  by 145 

izing  unlawful  marriage.. 376 

ibscene  literature .319 

ing  public  nuisance 387 

8  mischiefs  intent  to  commit 505 

.makingfalse 677 

3fW«l,  committing,  misdemeanor         iHjjt 

J,  soemnizing,  of  idiots     ZlCr 

persons,  assemblage  of 45£i 

ufe  in  theatres,  etc. 453 

'  vessel  importing  foreign  convict 158-44f i 

id  sertant  breaking  contract  of  hire 67Si 

,  aduUemtioD  of 407 

!s  distribution  of 405h 
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Misdemeanors  IxDEXED^Continued.  Section. 
Meeting^  disturbance  of  religious 27-1 

disturbance  of  lawful    448 

J^/errAa7irZ/«e,  frauds  in  packing 406 

3/e^er,  unlawful  interference  with    651 

Milch  Cow fkeQ\V\ng  off  in  unhealthy  place 662 

Milestone,  injury  to  639 

Mineral  waUTy  using  stamped  bottles  for 369 

Minister^  solemnizing  unlawful  marriage 876 

J/mor,  omitting  to  support  ^ 2S8 

solemnizing  marriage  of 376 

on  conviction  of  misdemeanor 713 

Misdemeanor  J  punishment  for  6,  13, '  J  5 

no  accessories  in 31 

rescue  of  prisoner  charged  with ^^2 

escape  of  prisoner  charged  with ^ 

concealing  escaped  prisoner,  charged  with ^1 

compounding 135 

contempt  of  court,  a ^^ 

committing  prohibited  act 1^ 

aiding  commission  of 6S2 

attempt  to  commit ^ 

aiding  commission  of ®2 

conviction  of  felony  after .688,  689 

by  minor  under  twelve '^^^ 

definition  of ^ 

Jfocik  auctio/j,  of  certain  property  j*J 

Monument,  of  boundary  line,  injury  to  ^ 

in  cemetery "J^ 

Jtforate,  conspiracy  against  J5? 

Mortgage,  selling  property  covered  by ^* 

Museum,  injury  to  articles  in  ^g 

Name,  unlawful  use  of  attorney's  J|j 

bringing  action  in  false J^ 

in  fictitious  copartnerships ^ 

Natural  scenery,  defacing  ^ 

Xar'cotics,  possession  of  l)y  other  than  physician (Subd.  1)  41- 

2^^avigation,  interfering  with ^^ 

Neglect,   in   executing  process *  *^ 


Net,  unlawful  use  of.  in  Hudson  r 
Xitro  (Uijcerinc,  careless  keopin*?  of 


433 
389 


Kon-rc  Hi  dents,  rights  of,  in  planting  oysters y* 

Notes  given  for  patent  rights 384m 

for  speculative  rights ^^^ 

Nuisance,  maintaining  public  ^ 

permitting  building  to  be  used  for JSj 

on  public  highway ^ 

Oath,  public  officer  acting  without  ^.g 

Obscene,  articles,  possessing,  selling,  etc   ^^g 

mailing,  etc 

Obtaining  registry  of  cattle  by  false  pretense ^^^. 

Officer,  public  acting  without  having  qualified *.. 

preventing  performance  of  duty  by T- 

lesisiing Jg 

talking  rewards Jq 

taknig  fees  for  services  not  rendered ?V 

taking  reward  tor  extradition  of  fugitives ^ 

corruption  in  appointments  by ^ 

selling  official  rights ^ly 

intrusion  into  public  office -j^ 

neglecting  duly J^j 

making  arrest  without  authority -  '^ 

iutiniidaUMg g^ 

nui«t  prevent  fxamblinir  on  vessel ^^ 

of  corporaiion  cirrui»iting  false  report 
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MiBDKiiEANOBS  Iin)EXBD— Continued.  Section. 

obstructing,  in  performance  of  duty 47S 

executing  search  warrant  severely 120 

delaying  to  take  prisoners  before  magistrate 118 

taking  property  from 83 

canal,  concealing  frauds 478 

oppressions  by 65<J 

overdrawing  account COO 

miscomlu.'t  of  officer  of  bank 595 

false  certificates  by 163 

talcing  unlawful  fees 48 

allowing  escapes  for  rewards 115 

omitting  duty 154 

refnsin-  to  receive  prisoner 116 

refusing  to  aid 121 

miscouduct  of  directors  of  banks 5P5 

.  of  banks  overdrawing  account 600 

receiving  deposits  when  bank  is  insolvent 601 

frauds  in  keeping  accounts 611 

Opium,  prescriptions  of 405 

OpprMHon  fs  a  misdemeanor 656 

Orchard^  pillaging  in 640 

Omer  of  vessel  must  suppress  gaming 350 

of  theater  allowing  Sabbath  performances 277 

Oysters,  removal  by  non-residents 441 

using  dredges 442 

P'lckajtit,  f Hlse  tare  on 585 

Paradf  anil  proceasionSt  on  Sabbath 276 

P'trenf,  failure  to  support 288 

Partner,  uMug  false  name 3t»3 

guilty  of  fraud  in  limited  partnership 875 

Passage  tickets,  keeping  office  for  unlawful  sale  of 621 

sale  of,  not  properly  filled  out 625 

sales  or  exchanges  of 626 

Passenrfevy  refusal  to  convey 381 

overloading  vessel  for 3')9 

Pawnbroker,  acting  wi  tliout  license 353 

refusing  to  oxhibit  stolen  goods 3.H 

selling  articles  pledged  prematurely 355 

ref iisiug  to  disclose  purchaser 355 

Pf^nmj,  borrowed  properly 572 

P^nUentiart/.  misdemeanor  punishable  in 15 

P^^son,  indecent  exposure  of 316 

^ts  injurious  to 675 

^d.,  when  cominittetl  out  of  state 676 

P^rsonaUnrj  officer 119 

P^tH  larceny      535 

Phsician,  acts  of  intoxicated 357 

^*H  acting  without  license 398 

^fpe,  injury  to  gas  or  water 639 

^joce  of  amusement,  masquerade  in 453 

p  fifing  borrowed  property 572 

^^^on,  mingling  with  food,  etc 358 

•^iHng  without  keeping  record  of  sales -iOi 

Selling  without  label 404 

jj^ministering  to  animals ^MU) 

j^^ceinan,  personating 50  • 

y^^lution  of  streams 3  W 

p^r  person,  unlawful  removal  of 67  oa 

p^t  xoarderif  acting  as,  without  authority 40o 

p^Un^fbilUi  without  authority 643 

^'^'^^ipal  in  misdemeanor 31 

S**oi^,  guilty  of  misdemeanor 85 

21*"^''  inaane  asylum.  wliho!U  license 445 

^^*«^flf/rfin{/^  a  misdemeanor 458 
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Misdemeanors  Indexed — Continued.  Section. 

aiding  in 4.',8 

challenge  in 459 

betting  in 460 

out  of  state 4()1 

Probable  cause,  search  warrant  without 159 

ProcesH,  acting  witliout 119 

disobedience  or  resistance  to 124,  143 

serving  on  person  observing  Saturday 271 

serving  on  Sabbath 26S 

resistance  to  execution  of 457 

Produce,  injury  to (MO 

Property,  taking,  from  officer. .    83 

destroying  or  injuring 83 

conspiracy  to  obtain  by  fraud 168 

refusal  ot  pawnbroker  to  exhibit 3o4 

concealing,  of  state 482 

keeping  wrecked , .  5-i8 

valuable,  destruction  of 1 (173 

act  injuring,  not  expressly  forbidden ()7o 

act  committed  out  of  state 67G 

prospectus^  unauthorized  use  of  names  in ^^ 

Public  funds,  circulating  false  rumors  regarding 4.'»5 

Public  health,  conspiracy  to  injure 1^^ 

act  injurious  to 0*75 

Public  library,  injuring ^'^"^ 

Public  meeting,  keeping  gaming  apparatus  near '>^ 

Public  morals,  acts  injurious  to 675 

public  nuisance,  maintaining,  etc -^^ 

allowing  use  of  premises  for •'^ 

throwing  tar  into  public  waters. ^ 

Public  officei'.     (See  Officer) 

public  parky  keeping  nuisance  in -^ 

injuring  animals  in ^^ 

removal  of  flowers ^J 

Public  peace,  act  endangering ^'^ 

public  xoaters,  adulteration  of ^ 

interfering  with  navigation  of ^ 

publication,  of  false  court  proceedings ^^^ 

of  contents  of  letter  or  telegram. ^^ 

of  false  stock  rumors jj] 

of  libel  a  misdemeanor -"J 

threatening,  of  libel |j7 

extorting  money  to  prevent ^ 

Punishment  for  misdemeanors *. !a 

Qualification,  public  officer  acting  without *j 

Quarantine,  refusal  to  be  inspected  under ^A 

landing  passengers  when  in ?^ 

violating  regulations  of 'i^ 

obstructing  officer  of ^ 

<)uay,  injury  to -wj 

Rabbit  in  parks  and  cemeteries ^ 

facing,  near  court-house .go 

of  boats J^^ 

of  horses  on  Sunday 075 

near  religious  meetings o-^ 

keeping  booth  for  sales  of  pools  on ^ 

upon  highways ^ ^ 

fraudulent  entrance  in 

Railroad,  223 

ejection  of  passenger  from ..m 

misconduct  of  railroad  commissioners  or  their  employes *{« 

illiterate  engineer  acting  on  J^ 

intoxicated  emploves  ou • ^ 

failure  to  ring  bells  on,  etc  -.  ** 


platforms  and  heating  apparatus  of  passenger  cars ^ 

misconduct  of  elevated  lailioad  employes ** 
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EKBAVOB  Indkxkd— Ck)ntiDued.  Sectfon. 

utting  passenger  car  before  baggage  car  on 423 

aaid  posts,  automatic  couplers 424 

fflcers  of  to  wear  uniform 425 

dvising  not  to  wear  uniform 425 

iding  on  cars  without  authority .' 426 

bstructing  street 426 

iZ  property,  buying  in  suit 129 

uymg  pretended  title  to 130 

nlawf ully  recording  mortgage  on 164 

casing  for  lottery  purpose 383 

or  gambling  purposes 343 

or  public  nuisance 388 

orcible  entry  on 465 

etaining  possession  of,  after  ouster 466 

quatting  upon,  in  cities 467 

ffixing  advertisement  to 643 

ajnry  to 654 

casing  for  fighting  animals 665 

zommendation  false,  in  obtaining  labor 570 

^eree^  corrupt  conduct  of 73 

inproi)erly  influencing. 75 

Sual,  to  appear  before  legislature 68 

0  testify 60 

0  receive  prisoner  into  custody 116 

f  public  officer  to  perform  duty 116 

0  aid  officer  in  making  arrests 121 

0  remove  nuisance 837 

0  extinguish  fire 4W 

3  aid  in  suppressing  riots 466 

0  kill  disabled  animals 658 

0  labor,  when  life  or  property  is  in  danger 673 

aliveSy  threatening  to  publish  libel  against 254 

\iqiou8  beli^y  compelling 272 

Hgifms  corporation,  gambling  near 336 

igioua  practices^  preventing 273 

igious  worship,  disturbance  ot 274 

tcue,  when  a  misdemeanor 82 

f  property 83 

lervoir,  poisoning 358 

rtstance,  to  process 143 

3  executive  officer 47 

>  execution  of  process 457 

)entie,  obstructing  officer  collecting 475 

ij  aiding  or  abetting 454,  455 

sfusal  to  aid  in  suppressing 456 

er,  obstnicting  passage  on 385 

ibath  breaking,  a  misdemeanor 269 

^ath  day,  serving  process  on 271 

rocessions  and  parades  on 276 

tieatrical  performances  on ...  / 277 

iolation  of 277 

e»,  of  appointments 52,    53 

f  official  rights 54 

f  articles  on  Sunday 267 

f  claims  for  collection 136-13ft 

f  pretended  titles 130 

(hinds  in  suit 129 

f  Indecent  prints,  etc 317 

f  indecent  articles 318 

f  lottery  tickets,  etc 326 

f  pledged  property  prematurely 855 

Lamped  bottles. 869 

ragi  without  label .•••  401 
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Misdemeanors  Indexed.— -Continued.  Section. 

of  poison  without  recording 402 

refusing  to  exhibit  record  of  sales  of  poison Wi 

by  false  weight W* 

of  adulterated  food 4<7 

tainted  food  408 

dangerous  weapons 4(K) 

imitation  food 4^10 

skimmed  milk 4-^* 

mock  auction 4-ii> 

of  mortgaged  property '>7l 

by  false  measures *■"■') 

by  fraudulent  conveyances 5.'t> 

of  bank  notes  by  oflScer 5'.'T 

of  passage  tickets  improperly  filled  out (i:^'> 

o|  diseast^. animal (>^S 

Salt  iceUs.  "contamination  of ^Alc 

Salvage^  detaining  wrecked  property o^^ 

Saturday^  procuring  service  on.  as  Sabbath -^Tl 

Schools^  excluding  colored  scholars  from ^^'^ 

Sea  bimfc,  injury  lo <>''«^ 

Seal,  refusing  to  deliver 57 

Sealed  letter,  op<"ning  or  reading tW2 

Search  icarrant,  executing  with  undue  severity 120 

Secret,  threat  to  expose 5.')3 

Securitf/,  orticcr  not  having  given ^ 

Sercani,  breaking  contract  of  hiring tHS 

Srirer,  injury  to ^^ 

Slidile  trees,  injury  to ^0 

Sherji,  driving  on  sidewalks ^''2 

Shell, fish,  unlawful  removinij ^^ 

Sheriff,  misconduct  of,  regarding  jurors "^'^ 

aiding  prisoner  to  escape ^ 

allowing  escape ^ 

mutilation  of  records  by 1^"^ 

refusing  to  perform  duty ll'^*  Jl^ 

must  suppress  gaming *>1? 

Shlp^s  protest,  making  false ^H 

Sf)ip\  retjiater,  making  false 'i** 

Shrubs,  injury  lo Jj;j 

Sidewalk,  injury  to ^ 

Shntiiif/.  on  pond  used  in  ice  gathering yJ; 

Skhmnf'd  fnilk ^'1 

Slung.'<hot,  sale  of,  etc "^^ '' 

Sitil,  remov  ing.  etc,  unlawfully J^^ 

Solicit iu(/.  passengers  from  foreign  countries j"!? 

Squattinu,  on  city  lands i!i 

on  village  lands ?JJ 

Squirrel,  in  cemeteries,  etc ^ 

StaiiiDinu  false  tare  on  casks,  etc *  ". ,• 

i.il.sc  alloy  on  gold  articles \l} 

Strain,  unauthorized  pressure  of 2&^>^\ 

Stn'i't,  obstructing ^^* 

S  Jturriptionsy  fraud  in  stock , '^*;'^ 

Sti rf  hathifty,  unlaw f ul  practice  in ^'^ 

y^ruenu, 

inJoxicatcd '   * 

Snrrt'ij,  issuing  certificate  oi '  ,J 

Swill,  fc»Miing  milch  cows  on ^^t"^ 

Swine,  driviu'^  swine  on  sidewalk ["i? 

Tare,  stamping  false  on  bale,  etc *J^ 

Tdeijraiii,  opening  sealed ^ 

Telegraphy  in jur>'  to ^ 

Testimony,     (See  Evidence.) 
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ICisDBKEANORS — Continued.  Section. 

Theater,  excluding  colored  i)erson  from ;i8^ 

child  not  to  be  employed  in *.'..*!!!!!...  :i92 

Threat^  to  intimdate  officers '....'.'.'.  i27-!28 

conspimoy  lo  prevent  work,  etc iHS 

to  publish  libel 254 

verbal,  is  misdemeanor StJO- 

Timher,  defacini;   marks  on .'.....'.  37  : 

willful  cutting fMO 

Title,  buying  and  selling  pretended ,.       130 

Tnolf  coercion  of  person  by  depriving  liim  of (j.-;.] 

Town  cUrk,  omission  of,  to  ret  urn  names .,,..  161 

TradCn  conspiracy  to  prevent  exercise  of .*  1^8 

carrying  on  on  Sabbath !!!!*.'.  266 

carrying  on  noisome  near  highway !!!!.'!  4^1 

Trading  stamps,  failure  to  redeem 38-ip,  384(i 

Transportation,  of   animals,   cruelly 65tf 

Trapeze,  net  work  to  be  used  in  pei  formance  on 884 

Uniform,  employees  on  railroads  to  wear 425 

must  not  wear  without  authority 425 

Unlawful  OHseinhly.  is  mldeineamor 451 

of  dis'jTuised  and  masked  persons 452 

remaining  at 4>4,  455 

refusing  to  aid  in  suppressing 4^6 

Unlau^'ul  conjineineut,  of  idiots  etc i\17 

Unlawfvl  marriage,  solemnizing 3T^J 

Usury,  taking  of 378 

Vehicle,  driving  of,  on  sidewalks {V)2 

Vessel,  keeping  jxambling  apparatus  on 336,  3  <3 

overloading  passenger 3.')C 

raster  of,  bringing  foreign  convicts 440 

Villaffe,  squatting  on  lands  in 640 

fraud  by  offirers  of 470,  471 

Vines,  injury  to (^4(y 

Waived  property,  belonging  lo  state 482 

Water  pipe,  injury  to. .". .   6:^tt 

iVttter  meter,  interference  with 651a. 

Weight,  frauds  in  packing  merchandise 41H5 

Weigftmaster.  false  eulries  by 477 

Weir,  unlawful  use  of,  in  Hudson  river 433 

Well,  poisoning 368 

Witness.     (See  Evidence.) 

Woods,  setting  fire  to 413 

refusal  to  extinguish 414 

H'^orit;*  of  art.  destruction  or  injury  of  64T 

Wrecked  goods,  defacing  marks  on 372 

officer  unlawfully  detaining 374 

iilS.HILE. 

injuring  railway  train  by 635 

ifiTiGATioN  OF  Pl'Xishment.     (See  Punishment.) 

tfoCK  Al'CTION. 

when  a  misdemeanor 443 

provisions  regarding 574 

tfONUMKNT. 

of  boundary  lines 039 

in  cemetery 047 

tlOBBID  PKOPltNSITY , 2S 

HoRpnrNB. 

regulations  as  to  prescriptions  of 405a 

K0RTOA6E. 

on  lauds  held  adversely - •  Ijjl 

sell  property  subject  to  chattel 571 

tfURDEK. 

homicide  includes 1^*^ 

general  Drovisions  regarding 180 - 187 
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Museum.                                                                                                   Section, 
malicious  injury  in •••••^t. 64d 

Mutilation.     (See  Public  Records.) 

N. 

l^AME. 

attorney  allowing  use  of  his,  and  when  allowed 149,  150 

action  brought  in  another's 158 

fictitious,  in  co-partnership 363 

assumed  business  name 363b 

Narcotic. 

assaults,  by  administering 218 

rape,  by  administering 278 

unlawful  possession  of 412 

Natural  Scenery. 

defacing 643 

Nature.     (See  Crime  Against.) 
Navigation. 

obstructing 359a,  385 

interfering  with,  by  ashes,  refuse,  etc 444 

N'eolect,  Nboliqent,  etc., definition  of. subd.  2.  718 

Net. 

fisliing  with,  in  Hudson  river 433 

^KT  Wo  UK. 

ill  acrobatic  exhibitions 384 

Newspaper. 

libel  of,  general  provisions  regarding 246-251 

misrepresentations  by  publisher  or  proprietor  of 717a 

New  York. 

county  officers  drawing  jurors 76 

state  reformatory 700 

Night-time. 

definition  of,  in  arson  and  burglary 499 

Nituo-Glycerine. 

how  to  be  kept 889 

NON-RKSIDENT. 

libel  against 250 

provisions  of  oyster  planting,  regarding 441 

Nuisance. 

lottery  declared  to  be 824 

keeping  gaming  apparatus  is 3:^ 

racing  horses  declared 352 

defined 385 

creating  unequal  damage 386 

committing,  maintaining  or  refusing  to  remove,  misdemeanor 3^ 

id.,  allowing  use  of  premises  for 388 

keeping  gunpowder  imlawf ully 389 

throwing  tar  in  public  waters ,  390 

carrying  on  offensive  trade  near  highway • 431 


0. 


t)ATH. 

definition  of,  and  how  administered • 9T 

public  officer  acting  before  taking  the  oath 42 

effect  of 42 
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Articlxs                                                                               S«ction. 
S>rovi8ion8  regarding • •••••••. 817 -321 

xc;er. 

X>iil)lic  officer  acting  before  taking  oath  of  office 42 

of,  de  facto 43 

isecutive  officer,  bribery  of 44 

iking  or  receiving  bribe 45 

i^mtimidation  of,  by  threats,  etc 46 

X'csisUng,  in  di9charge  of  duty 47 

'(Aking  unlawful  fees 48 

'fcjiking  reward  for  deferring  action,  etc 49 

id.,  taking  fees  for  services  not  rendered 60 

'ftjLkingfees  in  extradition  cases .    51 

^lelling  appointments  to  office Jb2,    53 

celling  official  rights  and  appointment 54 

<^nviction  avoids  such  appK)intments 55 

Intrusion  in  public  office 56 

xef using  to  surrender  books,  etc. ,  to  successor,  effect  of 57 

.administrative  officers 58 

legislative,  preventing  meeting,  etc 59,    60 

<x)mpelling  adjournment  of  legislature 61 

Intimidating  members  of 62 

coercing  to  do  act 63 

"bribery  of  members  of 66 

members  receiving  bribes 67 

:forfeiture  of  office  when 70 

judicial,  bribery  of 71 

accepting  bribe 72 

Juror,  referee,  etc.,  misconduct  of 73 

accepting  bribe 74 

influencing  improperly 75 

misconduct  of  drawing  and  taking  charge  of  jurors 76,    77 

public,  certain   punishments  of 78 

rescuing  prisoner  from 82 

taking:  property  from 83 

allowing  escape,  how  punished 89-  90 

ministerial,  mutilating  records 114 

fraud  by 114 

permitting  escape ,..  115 

refusing  to  receive  prisoner  and  execute  process 116 

neglect  to  perform  duty  by,  generally 117 

delaying  to  take  prisoner  before  magistrate 118 

arresting  without  lawful  authority 119 

executing  search  warrant  with  undue  severity 120 

refusing  to  aid  in  arrest 121 

lefusingto  make  arrest 122 

refusing  to  aid  in  case  of  insurrection 123 

resistance  of,  in  discharge  of  duty 124 

intimidation  of  defined 127 

buying  demands  for  suit,  effect  of 137,  138,  139 

magistrate  disclosing  depositions,  effect  of 145 

clerk  of  court.  Id 146 

omission  of  duty  by  public  officer * . . . .   154 

disclosing  fact  of  indictment  by 158 

town  clerk,  neglect  to  return  names  of  constables 161 

certifying  record  of  conveyance,  etc.,  falsely 162,  163 

recording  instrument  not  acknowledged 164 

auditing  and  paying  fraudulent  claims,  effect  of 165,  166 

homicide  by,  when  justifiable 204 

judge,  issuing  warrant  to  removal  of  persons  from  state  for  ser\ice 216 

when  force  may  be  used  by 223 

must  enforce  laws  against  gaming 349 

duty  of,  regarding  wrecked  property 874 
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Officer.— Continued.                                                                               Section. 
duly  in  case  of  riot 4o0 

niisappropriaiing  funds 47i) 

f.ilsifying  accounts 471 

oilier  viulations  of  law  by 470 

obstnicting   officer  in  tax  collecting -475 

canal,  coiicealin:^  fraud  on  canal 47S 

accepiini:;  briln* 4^1 

of  corporation,  selling  false  certificates,  etc oJ^ 

larceny  by O'JS 

extortion  and  oppression  by .V;^) 

lakiuijf  unlawful  fees iVi7 

ait<Mnpis  to  extort -A'A) 

false  personation  of,  how  punisheii •'»<'»•> 

crimes  generally,  by  corp;)rate 590-<)l-t 

(See  also  Corporations.) 

presenting  frau<iuleiit  claims  to B72 

of  society  for  prevention  of  cruelty,  etc tViS 

sentenced  to  state  prison,  efifect  of,  on 707 

laws  relating  tf)  suspension  of 7-3 

Omission. 

of  duty  by  public  officer 116,  117,  l.>4 

killing  of  person  by 179 

to  perform  duty (W4 

Onondaga  Ueseuvation. 

t  resi^iss  on 640b 

Onondacja  Salt  Works. 

injuries  to     4S3 

Opera. 

producing  unpublished,  withouc  consent  of  owner 729 

Opium. 

regulations  as  to  prescriptionfl  of 405a 

OPPItESSION. 

by  public  officer 556,  557 

OnCIJAKD. 

entering  with  intent  to  take  fruit,  etc.,  how  punished 640 

OVKHSKEUS  OF  PoOIl. 

to  receive  penalties  for  violation  of  law,  when 277 

lo  care  for  person  of  habitual  criminal 091 

OvEHT  Act. 

in  consi)iracy 171 

OWNEKSiriP. 

of  building  in  arson 495 

OVSTEKS. 

planting  and  removal  of  illegally ,  441 

using  certain  dredges  for,  forbidden 442 

unlawful  removal  or  injury  to 64U 

P. 

Packages.     (See  Tare.) 

Pakai>b:s  and  Processions. 

in  cities,  on  Sunday 276 

Paudon. 

0^  habitual  criminal,  and  conviction  after 692 

Pakknts. 

correction  of  children  by ,.  203,  223 

abandoning  or  not  supporting  child •  287,  288 

Park. 

obstructing 385 

injuring  animals  in 640 

injuring  flowers,  etc.,  in %..%%»•%%•%*** \)Q< 
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to  crime,  how  designated,  defined  and  punished 28-38 

'JLBTNER  And  Pabtnebship.  Section. 

fictitious  name  by • 363 

of  district-attorney,  not  to  defend 670 

fraud  in  affairs  of  partnersiiip 375 

'JL88AOS  Ticket. 

forgery  of 516 

perfected  though  unissued 536 

Falue  of,  how  determined 546 

genoal  provisions  relating  to 616  -627 

A88ENOEB. 

refusal  to  carry 881 

overloading  passenger  vessel 359 

A.W17BBOKER. 

must  have  license 353 

refusing  to  exhibit  stolen  goods 354 

selling  article  pledged 355 

refusing  to  disclose  name  of  purchaser  of  pledged  goods 355 

vrhen  to  transact  business • 355 

tK)rrowed  proi)erty 572 

public  peace,  etc.,  crimes  against 448-469 

Conspiracies  against 100 

a.ct  endangering 675 

oommitted  out  of  state • • • 676 

iDeneficiary  of  entrance  ticket • •••••• • 678 

^'^-AL  Code. 

iiow  construed 2,  7, 11,  718 

sppUcation  of,  to  prior  offense 719 

>iot  to  affect  existing  rights ^ 720 

"military  punishments,  how  affected 724 

•tatutes  unaffected  by 725 

statutes  repealed  by 726 

'wlien  it  went  into  effect 727 

'What  sufficient  to  constitute  rape 2»0 

in  crime  against  nature 304 

^^WITENTIARY. 

imprisonment  in 15 

female  convicts  to  be  sent  to^  when 698 

definitionof 96 

competent 96 

claim  against  city 96 

police  commissioners. . 96 

materiality 99 

knowledge 96 

immateriality. 96 

false  testimony 96 

want  of  knowledge 96 

report i>6 

sheriff's  account 16 

tax  sale ft6 

credibility 96 

failure  of  case 96 
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defect  of  proof \4 

irregularity  in  swearing  no  defense 97 

oath  administered  irregularly        97 

not  appearing  before  officer       97 

erroneously  taken  oath      97 

requisites  to  valid  oath        97 

incompetency  of  witnesses  no  defense 9^ 

ignorance  of  materiality  of  testimony  given  no  defense 99 

deposition  deemed  complete,  when lOO 

stating  what  is  not  known  to  be  true  is  perjury 101 

summary  committal  of  witness  for,  when \(& 

witnesses  may  be  bound  to  appear,  when 103 

papers,  etc.,  may  be  detained,  when 104 

materiality  of  oath       99 

want  of  knowledge        99 

materiality  inferred       99 

single  witness  insufficient  to  convict  of  subornation  of       105 

inciting  or  soliciting  another       105 

attorney  procuring  false  deposition        105 

subornation  of 105 

ttunishment  of  perjury  or  subornation 106 
alse  written  evidence 107 

deceiving  a  witness,  effect  of 108 

preparing  false  evidence 109 

destroying  evidence 110 

preventing  appearance  of  witness Ill 

inciting  another  to  commit  perjury 112 

bribing  witness  to  swear  falsely 113 

testimony  of  defendant  taken  on  former  examination,  how  used 712 

Person. 

crimes  against,  enumerated • . 171-254a 

injury  to,  when  maiming 206 

indecent  exposure  of 316 

acts  injurious  to 1 675 

of  habitual  criminal 


Pergonal  Property. 

unlawful  taking  of 224 

injury  to • 654 

Personating  Officer. 

acts  of  one 119 

Petit  Larceny. 

definition  of 532 

character  of  the  crime 535 

conviction  for  crime  after  punishment,  effect  of 688 

Petit  Treason. 

abolisiied 188 

Physical  Ability. 

of  infant  under  fourteen,  must  be  proved  in  rape 279 

Physician. 

causing  death  by  reason  of  intoxication 200 

negligent  acts  of  intoxicated 357 

use  of  certain  instruments  by,  when  lawful 321 

Pier  or  Pile. 

malicious  injury  to • (09 
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Section . 

tbroagfa  Hen  Gate,  must  hare  license 898 

except  on  coastiog  steamers • 899 

corporation,  mlaconduct  of  officers  of  ..•.•••••• 612,  628 

IFE. 

^as  or  water,  injury  to , 689 

LA.TF0BMS. 

on  cars,  construction  of 423 

borrowed  property 572 

OlSOJf. 

Administering,  assault  in  first  degree 217 

Administering  by  intoxicated  physicians 357 

xuingiing  with  food,  drink,  etc Ho8 

record  of  sales  of,  to  be  kept  by  druggist 4i^J 

selling  without  lalxd,  prohibited 404 

administering  to  animals,  prohibited 6U0 

>i^CE  Officers.    (See  Officers. ) 

>i-iCT  Playing 344a,  344b,  344c 

>OXL,  Seixino. 

where  punished 351 


entitled  to  fines,  etc.,  in  certain  cases 340 

unlawful  removal  of  poor  person 

^3  SESSION. 

of  dangerous  weapons,  effect  of 411 

of  counterfeiting  implements,  etc 511 

of  false  weights 581 

adverse 129,  130 

^^TAOE  Stamps. 

forgery  of 517 

^^^TiNO  Bills.     (See  Advertising.) 

^-^MKDIT  ATION . 

in  killing,  murder  first  degree 183 

without,  second  degree 184 

^^^SCRTPTIONS. 

medical,  prepared  by  whom 405 

of  opium  and  morphine,  regulations  as  to 405a 

^"fcSCMPTIONS. 

of  responsibility  for  acts  in  general 17 

of  innocence  of  child  under  seven,  absolute IS 

child  of  age  of  seven  and  under  twelve  may  commit  crime 19 

of  intent,  in  maiming 200 

publication  of  libel  presumed  malicious 244 

reports  of  official  proceedings  in  newspaper  excepted 247 

of  intent  to  use  false  weights  and  measures r . . .  581 

that  director  of  corporation  has  knowledge  of  its  affairs 614 

of  assent  to  illegal  acts  of  corporation 6l4 

that  advertisements  were  affixed   by  order  of  owner,  etc.,  of  article 

advertised 644 

'^^tended  Heir.     (See  Heir. ) 

irx  crime  defined 2i) 

in  misdemeanor. 31 

'^hen  not  necessary  lo  prove  conviction  of 551 

^^«ON  Contracts. 

prison  officers,  not  to  be  interested  in *db 

t'escuing  of ' ^ 

^scapiug,  may  be  retaken  how  and  by  whom o4 

xnusC  complete  his  term ^ 

guilty  of  felony  *J^ 

j^  Ity  of  misdemea-  or,  wJien ^^ 

%s»CMpM^  from  ntHte  prismi  ov  attempt,  effect  of ....•....--••     ^ 


Ixiv  Index  to  the  Penal  Code. 

PuisoNEH— Continued.  Section. 

aiding  escape  of , 87         gg 

allowing  escape  of '\^  '       89 

harboring  or  concealing  escaped !.!!!!!.!.  I       91 

definition  of , !!!!*,  i !.  I       93 

communications  with,  prohibited !!!.*.*!!.*!!.!!!.'    1 60 

Prison  Oppiceus. 

not  to  be  interested  in  prison  contracts. 4Sb 

Private  banker  using  sign .••.•...•••.../.*,*/...    ^^ 

Privileged  Communication". 

defined,  malice  not  presumed  in ^^ 

Privy  Seal.     (See  Seal.) 

Prize  Fighting.  ^^^ 

penalties  and  general  provisions  relating  to 45&-^^ 

defined,  misdemeanor ^"io 

challenge  to,  defined ^^^60 

betting,  stakeholding 4-  ^g^w 

out  of  state,  how  punished ^^^Sl 


out  of  state,  where  indictment  for  may  be  found ^^^^ 

arrest  of  parties  about  to  engage  in 4^2^ 

id.,  bail  or  commitment  on • . . . 


Probable  Cause. 

maliciously  procuring  search  warrant  without,  is  a  mlsd3meanor 15 

Proceedings. 

prosecution  for  libel  not  allowed  for  publication  of  official,   unless 
actual  malice  proved 247» 

Procedure. 

in  criminal  cases,  how  regulated fi^ 

Process. 

acting  without,  not  allowed 119 

disobedience  or  resisiance  to 123,  124,  143,  457 

homicide  justifiable  in  overcoming  resistance  to, 204 

assault  to  prevent  execution  of 218 

service  of,  on  Sabbath 268 

on  person  observing  Saturday  as  Sabbath 271 

forgery  of 611 

Processions  and  Parades.    (See  Parades.) 

Proclamation. 

publication  of  false 674 

Produce. 

severance  of,  from  realty 537 

willful  injury  to 640 

Profane  Swearing.     (Provisions  regarding  repealed  1882.) 

Proof. 

burden  of 17 

false  proof  of  loss  in  insurance  case u79 

Propensity. 

morbid 23 

Property. 

stolen  out  of  state 16 

taking  from  officer 83 

must  not  destroy  or  in  jure S:5 

no  forfeiture  of,  for  suicide 173 

pawnbroker  or  junk  dealer  must  exliibit ;>54 

of  state,  concealing  of 482 

burning  of  one's  own 495 

severaucc  oF  fixtures 537 

wrecked,  keeping 638 

lost,  keeping  of (M 

purchase  of,  by  false  verbal  pretense.. .    044 

of  ADOthtr  not  to  be  retained  to  offset  demands  against  him. 548 


Index  to  the  Penal  Code.  Ixv 

. — Contiuued.  Section. 

borrowed  or  leased • 673 

bumiDg  of,  to  obtain  inBurance. 676,  678 

used  for  religious  worship 050 

malicious  injuries  to 686-654 

valuable,  destruction  by  refusing  to  labor 678 

act  injuring,  not  expressly  forbidden 676 

id.,  committed  out  of  state 676 

no  forfeiture  of 710 

^*^OPKIBTOB. 

of  newspaper,  misrepresentations  by 717a 

-HosEcuTioN.     (See  Criminal  action.) 

t^OBPECTUB. 

unauthorized  use  of  names  in 690 

Phobtitution. 

compulsory 281 

abduction,  for  purpose  of 283 

child  frequentinfi;  house  of 292 

keeping  house  of. 322 

*^OTECT10N. 

Of  civil  and  public  rights 888 

*^UBUC  DBCENCY. 

Offense  to 885 

act  outraging,  how  punished 675 

act  against,  committed  out  of  state 676 

l^^iBLic  Funds. 

creating  false  rumors  in  regard  to 436 

'^UBi^ic  Health. 

conspiring  to  injure 168 

.^^act  iujurious  to 675 

*^^Lic  Justice. 

offenses  against,  and  their  penalties 71-171a 

^^^Lic  Library. 

injury  to  books  and  articles  in 648 

^XJBLic  MsETmo. 

gambling  apparatus  near 336 

^tiBLic  Morals.    (See  Public  Decency.) 
i^CBLic  Uecords. 

mutilating,  removing,  destroying,  etc 94 

procuring  forged  instruments  to  be  filed,  etc 95 

offering  false,  in  evidence    , 107 

prepanng  for  use  as  evidence 109 

mutilation,  etc.,  of,  by  officer 114 

stealing  of *. 114 

Public  Rights. 

protecting 383 

Pi^BLic  Waters.    (See  Waters.) 
Pi^Buc  Nuisance.    (See  Nuisance.) 
Public  Officer.    (See  Officer.) 
PuBuc  Park.    (See  Park.) 
Pi^Lic  Peace.    (See  Peace.) 
PxiBuc  Property.    (See  Property.) 
Fcblication. 

of  contents  of  letter  or  telegram , , 642 

of  false  message  or  proclamation , 674 

of  rumors  regarding  stocks,  etc 435 

of  false  proceedings  of  court 143 

(Sec  Libel.) 
Publisher. 

furnishing  libelous  information  to 254a 

misrepresentations  by 717a 

pUKIBHMKMT. 

measure  of. 7 

oonviction  must  precede 9 

court  most  impose 12 


Ixvi  Indbx  to  the  Pknal  Cod«. 

PuNiSHKEKT— CoDtinued.  SeoHoi- 

between  certain  limit ..  ...  1^ 

for  misdemeanors  not  fixed  bj  law V^ 

I>ersons  liable  to,  enumerated ..••••   ^^ 

of  idiots,  lunatics,  etc • ^ 

of  ambassadors,  etc ^ 

of  accessory  to  felonjp ..••   ^ 

of  corporation... ••   1^ 

omission  of  du^  by  officers,  howj>uni8hed • •  i54 

of  act  prohibited  by  statute. •  •  1^ 

mitigation  of  in  certain  cases ••  549 

of  habitual  criminal 090 

of  attempts  to  commit  crime ••  ^ 

of  second  offenses 688,  68©,  W> 

of  accessory 6S2 

of  contempt 88^ 

mitigation  of, ^^ 

under  foreign  law ^ 

under  different  provisions ^j^ 

for  false  personation ^^ 

when  no  punishment  is  fixed 2^ 

on  two  or  more  conyictions Wt  ^S 

where  maximum  not  fixed  may  be  for  life ^kSt 

how  limited ^^ 

general  provisions  regarding ffTt-^ 

Q. 

Qualification.    (See  Officer. ) 

QUARANTIKB  LAWS.  ^^ 

general  provisions  regarding 8^^ 

Quay. 

injury  to 

R. 

Rabbits. 

in  cemeterieSy  etc 64^ 

Racing. 

near  court-house,  how  punished 14*7^ 

of  boats,  effect  of 19^ 

of  horses  on  Sunday,  prohibited 265 

near  religious  meetings 215 

keeping  booth  for  sale  of  pools 351 

a  public  nuisance,  when S52 

upon  highways  not  allowed • 666 

horse  racing  when  allowed 851 

Railboads. 

ejection  of  passengers  from 223 

duties  of,  and  general  provisions  regarding .416-426 

stealing  passenger  tickets  on • .  ...  836 

value  of  tickets • 546 

fare  of  emigrants  on 82& 

injury  to • 68( 

lights  and  signals  on 638^ 

transportation  of  animals  on 659,  668 

railroad  commissioners,  attempt  to  bribe  employees  of 416 

Rapb. 

general  provisions  relating  to 978,879,888,890 

Real  Pbopebty. 

buying  lands  In  suit 12ft 

purchasing  pretended  titles IMV 

under  adverse  possession,  may  be  mortgaged,  when • HI 
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BBTT. — Continued.  BmUoix^ 

Uy  eeriiffiug  record  of  conTeyanee  of IGi 

lly  recording  conveyance , 164 

or  lottery  purposes 833 

iling  purposes 343 

lor  public  nuisance 388 

entry  on ^ 405 

^  possession  of,  after  ouster 466 

g  upon,  in  cities,  etc.,  how  punished 467 

:e  of  fixtures  from ^7 

ire  to  fixtures  and  appurtenanees 637 

Itdvertiaement  to •..••• 643 

0 654 

fi%T  Aghf\w^  M,nifTpAU,  how  punished 065 

orizM  sale  of,  wnen  a  misdemeanor 640d 

orized  loans  on 640e 

f,  when  a  defense ^^    $L 

LK  Doubt. 

I  death  beyond,  required 1^1 

ig  by  defendant , 181 

o  destroy  buildings  must  be  shown  boyond,  in  arson. 400 

ted  prisoner,  effect  of • 84 

(See  Trustee.) 
Stolen  Goods. 550 

DATION. 

ettersof • 570 

forgery  of 511 

in>  Recobdino.    (See  Public  Record.) 

NOB. 

less  to  answer  indictment  for  perjury 102 

less  to  appear 103 

proTisions  regarding. • 71-75 

OBT. 

ra 700.  711 

701.  711 

ION. 

ing  fraudulent  certificates,  etc « 41y 

igregistryof  cattle  by  false   pretenses 566a 

le  in  defense  of 205 

ning  to  publish  libel  against 254 

Bblibf. 

ling  adoption  of 272 

Libbbty  and  Pbacticks. 

■gainst,  how  punished « .        273,  277 

WOBSHIP. 

ance  of 274 

ostitnting  disturbance 275 

(o  property  used  in 650 

;  when  this  Code  takes  effect 720 

iU  retained 722 


Ixviii  Indjex  to  thb  Penal  Cods. 

Remission  op  fine.                                                                              SecUon. 
imposed  on  trustees,  etc.,  how ^ 

Removal  from  Office. 

act  punishable  by S 

proceedings  for. • • 723 

Repeal. 

when  statute  repealed 796 

Report. 

neglect  of  county  officer  to  make 117a 

of  proceedings  in  court,  character  of 148 

fal^  or  inaccurate 143 

representative  or  agent  of  foreign  corporation,  not  authorized  to  do 
business  in  this  state 598 

Rescue. 

of  prisoner  of  property 82,  83 

of  prisoner  in  county  in  insurrection 123 

Reservoir. 

poisoning  of 358 

Responsibility. 

presumption  of 17 

Resistance. 

to  a  statute,  is  levying  war,  when 40 

to  process  of  court l^i 

executive  officer  in  perf onnaiKie  of  duty 47 

of  execution  of  process  in  county  in  insurrection 123 

of  order  or  process  of  ccRirt 143 

to  execution  of  process 457 

Revenue. 

obstructing  officer  in  collection  of 475 

Revenue  Stamps. 

forgery  of • •••••• 517 

Rewards. 

appraiser  taking •••.•• 48c 

taking  unlawfm 51 

Riot. 

homicide  justifiable  in  suppression  of ^ 

definition  of 44i* 

punishment  of 450 

remaining  present  at  place  of 454,  4.>» 

refusal  to  aid  in  suppression,  elTect  of 4'>6 

resistance  to  execution  of  process  not  a  riot 457 

River. 

obstructing  passage  on 385 

Robbery. 

definition  of 224,  225 

foEce  or  fear  must  be  employe<l  to  constitute 2i) 

employed  to  escape  not  sufficient ^^ 

degree  of  force ^ 

taking  property  secretly,  when --• 

in  first  degree,  defined 228 

in  second  degree,  defined '^ 

in  third  degree,  defined I^J*^ 

punishment  of,  first  degree 2.H 

id. ,  second  degree ^-w 

id.,  third  degree 2.w 

snatching       *^ 

what  force  necessary        ^ 

degree  of,  not  material       ^ 

roDbery  defined       "^ 

Rimors.  .« 

f:il.:e,  as  to  public  funds **' 
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S. 
tATH  Breaking.  Sections. 

'<*fili«^ 200 

See  Sabbath  Day.) 
IA.1B  Day. 

iertlin  acts  prohibited  on 259 

'breaking"  of  defined. 260 

general  provisions  and  ))eh^lti^d  I'egardiug 259-277 

E8.  .        

'ift  sales  of  food 333,  u 

)f  articles  on  Sunday 267 

A  claims  for  collection 135-138 

}f  appointments 52,    53 

}f  othcial  rights *...     54 

)f  lands  ill  suit 12J 

)f  pretended  titles  to  land 130 

)f  drugs,  etc. ,  to  produce  abortion 297 

Indecent  prints,  etc 317 

Jidecent  articles 313 

lottery  tickets,  pools  on  races,  etc 351 

pledges,  before  time  to  redeem  expired 355 

itaniped  bottles,  etc 369 

Iriigs  without  label 401 

[Musoii  without  recording 402 

x)ison  without  label 404 

)y  false  measures,  etc 580 

)f  fraudulent  conveyances,  effect  of 580 

>f  bank  notes  by  officer 597 

not  properly  filled  out,  passage  tickets 625,  026 

proi)erty  covered  by  bill  of  lading  or  receipt 632 

iiseased  animals,  how  punished 6r>S 

imitation  food 430 

skimmed  milk 430 

il  mock  auctions 443 

shares,  stock,  etc.,  by  officer  illegally 51S 

counterfeit  money 527 

mortgaged  property,  a  misdemeanor 571 

by  false  weight 406 

adulterated  food,  etc 407 

tainted  or  spoiled  food 408 

dangerous  weapons 409 

r. 

vnllB,  contamination  of 447e 

salt  works  at  Onondaga 4S3 

VAGE. 

detaining  wrecked  property,  after  payment  of,  misdemeanor. 374 

tmDAY. 

personal  observance  as  Sabbath 204 

maliciously  procuring  service  of  process  on 271 

(f  FOLDING. 

negligently  furnishing  insecure 447a 

DLkK. 

may  be  corrected  reasonably 223 

ooL  District  Trustee. 

not  to  draw  draft,  etc 485a 

0OL8. 

color  not  to  exclude  person  from 883 

Bank. 

injury  to —  i • 639 

L 

public  officer  who  refuses  to  deliver  to  his  successor 57 

forgery  of • •••     ^^1 


Ixx  Index  to  the  Pexal  Code. 

Sealed  Letter.  Section. 

opening  or  reading  of 642 

Search  Warrant. 

officer  executing  with  unnecessary  severity 120 

for  stamped  bottles,  when  granted 371 

Second  Offense. 

defined  and  regulated 688-693 

Secret. 

threat  to  expose,  extortion  by.  •  • ., ^^3 

Secret  Fraternities. 

fraud  in  regard  tOt**** ••••••••  •-•-•••:».•  •.» •>:oL«^^.a •(••••*••••••••  tvo/ • 

Skcuritt. 

public  officer  acting  without  having  given ^ 

Seduction  under  Promise  of  Makkiaok. 

defined,  punishment  for,  generally 284-386 

Second  in  Duel 185-235 

Self-Dbfensb. 

acts  done  in,  allowed. 26 

Sentence. 

court  must  pass 13 

discretion  of  court  regarding 13 

on  conviction  for  felony U 

court  may  mitigate,  when 681 

on  conviction  of  several  offenses,  terms  commence,  when 694 

for  felony,  person  under  sentence  for  felony 695 

of  convict  to  expire  between  March  and  November,  when 697 

place  of  imprisonment  must  be  named  in 705 

power  to  suspend l** 

no  greater  can  be  inflicted       1^ 

Sepulture.  (See  Dead  Body. ) 

Servant. 

of  ambassadors,  etc.,  when  punished ^ 

killing  master 1^ 

homicide  of,  excusable  when 2w 

homicide  justifiable  in  defense  of ^ 

embezzlement  by ^ 

breaking  contract  of  hiring,  when 67o 

Service.  ^ 

breaking  contract  of ^^ 

Sewer.  « 

malicious  injury  to "^ 

Shaj)e  Trees.  ^^ 

injuries  to ^*^ 

Sheep.  ^o 

not  to  be  driven  on  sidewalks • ^^ 

Shell  Fish.  ^^ 

unlawful  remove,  etc.# *^*^ 

(See  Oysters.) 

Sheriff.  -^ 

drawing  or  impaneling    jurors la 

aiding  prisoner  to  escape  from |! 

allowing  escape 89,  *Lj 

on  conviction  forfeits  his  office ^  i 

mutilation  of  records,  etc. ,  by J*,- 

ref using  to  perform  duty 116|  J*p 

must  enforce  laws  against  gaming 3^ 

wrecked  property  to  be  delivered  to,  when , ^ 

(See  Officers.) 

Ship's  Register  or  Protest.^  ^ 

making  false  or.f raudulent,  with  intent  to'def rand. 5'' 
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J«or.  S^lon. 

ueflnitionof 504 

>HRUBS. 

vinesy  etc^  injury  to. . . .   . .   640 

Sidewalk. 

driTing  animals,  vehicles,  ete^  on • 652 

»ioNAi«  OB  Light. 

exhibiting  false,  on  railway,  etc * ^...^^ 638 

Signature. 

to  written  instrument  obtained  by  means  of  sale  at  mock  auction 574 

definition  of  term ^ sub.  7f  718 

SIMILITUDE. 

defined 613 

SILVERWARE. 

injury  to,  used  in  religious  worship •  660 

Skating. 

upon  pond  used  for  gathering  ice 640 

Skimmed  Milk. 

sale  of 439 

Slave. 

seizing  person  to  be  sold  as 211 

selling  services  of,  etc 214,  215,  216 

Sluno  Shot.     (See  Weapon.) 

Society  for  Prevention  of  Cruelty  to  Children. 

agent  or  officer  of,  may  arrest  child 293 

Society  for  Reformation  of  .Juvenile  Delinquents. 

to  recover  penalties  for  violation  of  law  in  certain  cases 277 

Sodomy ...,. 308 

6<juatting. 

on  lands  in  ciiies,  etc •.... ..  .467,  640 

SqUIRRET^ 

in  parks  and  cemeteries •••• 640 

St  AM  PI  N  o.     (See  Food .) 

Stamps. 

postage  or  revenue •• olT 

State. 

leaving,  to  commit  crime • ^^ 

presentation  of  fraudulent  claims  against 672 

publication  of  false  messages,  etc 674 

wrongful  acts,  committed  out  of •• 676 

State  Prison. 

imprisonment  in ^ 

attempt  to  escape  from ^ 

female  convict  not  to  be  sent  to 698 

no  person  to  be  sentenced  to,  for  less  than  one  year. 703 

when  convicts  to  be  sent  to '^^ 

(See  Prison. ) 

Statute, 

when  considered  repealed •2» 

Steamboat. 

death  cansed  by  negligent  use  of  steam  on *'-•  198,  199 

unauthorized  pressure  of  steam  on »•.••.••••••.•••.••  360,  361,  36a 

disclofiiDg  evidence  taken  before  grana  Jxaj 157a 


Ixxii  Index  to  the  Pekal  Code. 

Stock.  Sectioa 

fraudulent  issue  of 591 

frauds  in  procuring  increase  of • • 592 

Stock  Market. 

creating  false  rumors  in iSS 

Subscription  for  Stock. 

fraud  in  procuring . .  590 

Stolen  Property. 

receiving  stolen  body 812 

receiving  or  buying,  etc.,  offense  of,  defined 55a 

intent  to  restore,  when  a  defense 549 

out  of  state,  knowingly,  how  punished 540 

punishment  f of ; 650 

indictment  for 501 

Straw,  Baled. 

violations  of  regulations  as  to 585a 

Stream. 

pollution  of 890 

Street. 

obstructing  cars  on 42& 

Subordination  op  Perjury. 

definition  and  punishment 105,106,113,  118 

Suicide. 

general  provisions  relating  to 172-178 

forfeiture  on  account  of 710 

Summary  Committal. 

of  false  witness 102 

Sunday. 

parades  on 276 

Supervisor. 

school  district  trustee,  not  to  draw  draft  on 48'>a 

Suppression  of  Evidence.    (See  Evidence.) 

Surf  Bathing. 

regulated 42T 

Surgeon.    (See  Physician.) 

present  at  duel,  when  punishable 235 

veterinary,  misconduct  of 856 

Survey. 

issuing  certificate  of,  on  vessels 400 

Suspension. 

of  public  officers 707,72a 

Swill. 

feeding  milch  cows  on ....  669 

Swine. 

driving  upon  sidewalk 652 

Swing  Bridges. 

lights  upon 438a 

T. 

Talesmen. 

included  in  term  "  juror  " 81 

Tare. 

on  casks,  etc 585 

Taxes. 

obstructing  officer  in  collection  of 475 

false  statement  in  relation  to 485 

Tax  Sales. 

comptrollers  not  to  be  interested  in 48a. 

Teacher. 

lawful  correction  by,  allowed 228 

Telegram. 

wrontrfully  obtaining  knowledge  of 641 

operator  disclosing  contents  of 641 

opening  sealed C42 
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CHAPTER  442,  LAWS  OP  1881. 

As  AiOKNDBD  BY  Laws  ot  1882,  1883, 1884, 1885, 1886, 1887, 
1888,  188»,  1890^  1891,  1892,  189S,  1894,  1895,  1896,  1897, 
and  189a 

AN  ACT 
To  Establish  a  Code  op  Criminal  PRocisDTmB. 

PjjBSBD  JxnsTK  ly  1881 ;  Three-fifths  Bbing  Pbbsxnt* 

The  People  of  the  State  of  Hew  Torky  represented  in  Senate 
JiMeembly^  do  enact  m  follows  : 

PRELIMINARY  PROVISIONS. 

1.  Title  of  the  Code. 

2.  Biyisions  of  the  Code. 

5.  No  penon  punishable  but  on  legal  conTlction. 
4i  Crimea,  how  prosecuted. 

6.  Crhninal  action  defined. 

t.  Parties  to  a  criminal  action. 

7.  The  par^  prosecuted  known  as  defendant. 

8.  Bights  of  defendants  in  criminal  actions. 

9l  Seoemd  prosecution  for  the  same  crime  prohibited. 
10.  No  penoa  to  be  a  witness  against  himself  in  a  criminal  action  or 
to  be  unneceasarily  restrained. 

Section  1.   Titteof  Code.— This  act  shall  be  known  as  the 
Code  of  Criminal  Procedure  of  the  State  of  New  York, 

Olqeot.— This  Code  was  intended  to  form  a  complete  Code  of  Criminal 
practioe,  and  designed  to  supersede  all  forms  of  procedure  which  had  pre- 
-ynooaiy  existed.    Feople  r.  Clarke,  8  N.  Y.  Cr.  174. 

The  legislature  intended,  by  this  Code,  to  devise  and  prescribe  a  simple 
and  practicaUe  mode  ofprocedure  upon  the  part  of  the  prosecution,  ana  at 
the  defense.    People  v.  Clements,  5  N.  Y.  Cr.  294. 

Hie  legislature,  hi  adopting  this  Code,  intended  to  establish  a  complete 
■Tstem  of  criminal  practice.  People  ex  rel  Benton  v.  Court,  etc,  46  St.  Beo. 
S66  ;  8  N.  Y.  Cr.  857. 

This  Code  was  intended  to  simplify  pleadings.  Hewitt  v.  Newburger,  48 
BL  Rep.  813. 

The  object  of  tiiis  Code  was  not  to  change,  but  to  codify,  the  practice 
afa^ady  existing.  The  l^D|;islature,  in  enacting  it,  did  little  more  than  to 
reduce  the  criminal  practice,  actually  existing  at  the  time  of  its  passage,  to 
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a  compact,  convenient  and  definite  form.  People  ex  rel.  Brown  v.  Sq«i 
visors,  etc.,  6  N.  Y.  Cr.  106.  The  practice  was,  m  a  few  instances,  trn^ 
fied,  and  some  doubtful  questions  were  settled.     Id. 

It  was  the  intention  of  the  Codifiers  that  the  criminal  and  Penal  Codi 
should  go  into  effect  at  the  same  time.  Matter  of  McMahon,  64  How.  29( 
But  the  legislature  determined  otherwise,  Id.  In  each  Code,  a  provisk) 
was  inserted  that,  when  construed  in  connection  with  other  statutes,  eac 
should  be  deemed  to  have  been  passed  on  the  4th  day  of  January,  1881 
Section  968  of  Code  of  Criminal  Procedure  ;  Section  727  of  the  Peru 
Code. 

This  Code  was  intended  to  free  criminal  practice  from  mere  technical 
ties,  and  to  bring  to  the  trial  of  the  indictment  the  very  merits  of  tiie  iasa 
between  the  people  and  tlie  defendant,  and  in  the  plainest  and  least  fonni 
style.    People  c.  BUven,  20  St.  Rep,  486  ;  112  N.  Y.  92. 

The  technical  requirements  of  criminal  procedure  have  been  much  simpt 
fied  and  abbreviated  by  the  Code.  People  ex  rel.  Baker  v.  Beatty,  39  Hm 
477. 

Mode  of  procedure. — This  Code  prescribes  the  method  of  conductiHj 
trials  in  crimmal  actions  prosecuted  by  indictment.  People  ex  rel,  B&ita 
V.  Court,  etc.  46  St.  Rep.  256. 

Prosecution  relates  to  the  warrant,  the  arrest,  the  indictment  andothe 
proceedings  following  the  inquiry  and  before  punishment,  and  the  manne 
of  so  doing  is  regulated  by  the  Code  of  Cnminal  Procedura  People  i 
Beckwith,  12  St.  Rep.  795  ;  108  N.  Y.  73. 

The  Code  of  Crimmal  Procedure  prescribes  the  rules  of  procedure  in  crim 
inal  cases  ;  the  definition  of  crimes  ia  confined  to  the  Penal  Code.  Pe(^ 
«.  Dewy,  33  St  Rep.  427,  428. 

This  Code  prescribes  the  method  of  conducting  trials  in  criminal  actioD 

Erosecuted  by  indictment.  People  ex  rel.  Benton  c.  Court,  etc.,  46  St  Bef 
56  ;  8  N.  Y.  Cr.  357. 

Jurisdiction. — ^This  Code  has  jurisdiction  of  every  indictment  foun 
after  it  went  into  effect.  People  r.  Petrea,  92  N.  Y.  128  ;  1  N.  Y.  Cr.  288 
65  How.  59. 

Crimes,  committed  after  this  Code  took  effect,  are  governed  by  its  profi 
sions.  People  v.  McGloin,  91  N.  Y.  248 ;  1  N.  Y.  Cr.  154 ;  12  Abb.  N.  C.  173 
16  W.  Dig.  255. 

Where  the  indictment  is  found  after  this  Code  was  enacted  and  took  effed 
the  proceedings  are  governed  by  its  provisions.  People  r.  Petrea,  92  N.  * 
144. 

§  2.  Divisions  of  the  Code.-This  Code  is  divided  into  six  parte 
The  first  relates  to  the  courts  having  original  jurisdiction  i 
criminal  actions ; 

The  second  relates  to  the  prevention  of  crime ; 

The  third  relates  to  the  judicial  proceedings  for  the  remova 
of  public  officei*8  by  impeachment  or  otherwise  ; 

The  fourth  relates  to  the  proceedings  in  criminal  action 
prosecuted  by  indictment ; 

The  fifth  relates  to  proceedings  in  special  sessions  and  polic 
courts ; 

The  sixth  relates  to  special  proceedings  of  a  criminal  nature. 

Matter  of  McMahon,  04  ITow.,  28S. 

§  3.  No  person  punishable  but  on  legal  conviction.— No  pel 
sou  can  be  punished  for  a  crime  except  upon  legal  conviction  i 
a  court  having  jurisdiction  thereof. 

See  Section  1,  Art.  1  of  State  Constitution ;  fifth  amendment  of  U. 
Constitution. 

**  Due  process  of  law  "  does  not  mean  according  to  the  course  of  the  oo 
mon  law.    People  ex  rel.  McDonald  r.  Keeler.  99  N.  Y.  468 ;  8  N.  Y.  ( 
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848;  Btmy  v.  Mosher,  48  N.  T.  317.    See  People  ex  rel.  Lawrence  v.  Brady, 
»N.  Y.  182 ;  Peo^e  ex  rel  Witherbee  r.  Board,  etc.,  70  Id.  228. 

See  Cameron  v.  Tribune  Association,  27  St.  Rep.  912  ;  55  Hun,  607 ;  7  N. 
Y.  Sapp.  742 ;  8  SUv.  (Sup,  a.),  581. 

J  4.  CrimeB,  how  prosecuted.— A  crime  must  be  prosecuted 
hj  indictment,  except 

1.  Where  proceedings  are  had  for  the  removal  of  a  civil  oflBcer 
of  the  state  on  impeachment  by  the  assembly  for  willful  or 
Gomipt  misconduct  in  office ; 

2.  Where  proceedings  are  had  for  the  removal  of  justices  of 
tte  peace,  police  justices  and  justices  of  justices'  courts  and  their 
clerks ; 

8.  A  crime  arising  in  the  militia  when  in  actual  service,  and 
in  the  land  and  naval  forces  in  time  of  war,  or  which  this  state 
may  keep  with  the  consent  of  congress  in  time  of  peace ; 

4.  Such  crimes  as  are  hereinafter  or  in  special  statutes  speci* 
fiedas  cognizable  by  courts  of  special  sessions  and  police  courts. 

See  Section,  6,  Art.  1  of  State  Ck>nstitution ;  fifth  amendment  of  Federal 
Ooostitation. 

Hie  proceedings,  where  an  indictment  is  found  after  the  Code  of  Criminal 
Plooedure  took  effect,  are  governed  by  its  provisions.  People  v.  Petrea,  92 
N.Y.  128;  S.  C.  66  How.  59;  1  N.  Y.  Cr.  288;  17  W.  Dig.  121 ;  aflTg  80 
Hon, 98;  64 How.  189;  1  N.  Y.  Cr.  198  ;  16  W.  Dig.  6. 

An  act  criminal  in  its  nature  may  be  inquired  of  by  various  courts  upon 
vhom  jurisdiction  is  conferred  to  inquire,  through  the  intervention  of  a 
gnnd  juiy,  concerning  it.    People  v,  Beckwith,  12  St  Rep.  795 ;  108  N.  Y.  72. 

§  6.  CWminal  action  defined.— The  proceeding  by  which  a 
party  charged  with  a  crime  is  accused  and  brought  to  trial  and 
punishment,  is  known  as  a  criminal  action. 

§  6.  PartieB  to  a  criminal  action.— A  criminal  action  is  prose- 
cuted in  the  name  of  the  people  of  the  state  of  New  York,  as 
plaintiffs,  against  the  party  charged  with  crime. 

See  Section  8886  of  Code  of  avil  Procedure. 

^e  parties  to  a  criminal  action  are  define^i  to  be  the  people  of  the  state 
tt  plaintiff,  and  the  party  prosecuted  as  defendant.  People  v»  Johnson,  5 
«.  Rep.  606;  104N.  Y.  216;  5N.  Y.  Cr.  219;  aff'g4Id.  591. 

§  7.  The  party  prosecuted  known  as  defendant.— The  party 
P^cuted  in  a  criminal  action  is  designated  in  this  Code  as  the 
defendant. 

^  note  under  last  section. 

§  8.  Bights  of  defendants  in  criminal  actions.— In  a  criminal 
•cfion  the  defendant  is  entitled 

1.  To  a  speedy  and  public  trial ; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  he  may  appear 
tod  defend  in  person  and  with  counsel ;  and, 

8.  To  produce  witnesses  in  his  behalf,  and  to  be  confronted 
with  the  witnesses  against  him  in  the  presence  of  the  court,  ex- 

S)t  that  where  the  charge  has  been  preliminarily  examined 
ore  a  mag^trate,  and  the  testimony  reduced  by  him  to  the 
Eorm  of  a  deposition  in  the  presence  of  the  defendant,  who  has^ 
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either  in  person  or  by  counsel,  cross-examined,  or  had  an  oppor- 
tunity to  cross-examine,  the  witness,  or,  where  the  testimony  of 
a  witness  on  the  part  of  the  people,  has  been  taken  according  to 
the  provisions  of  section  two  hundred  and  nineteen  of  this  Code, 
the  deposition  of  the  witness  may  be  read  upon  its  being  satis- 
factorily shown  to  the  court  that  he  is  dead  or  insane,  or  cannot 
with  due  diligence  be  found  in  the  state. 

Am'd  by  chap.  422  of  1887. 

This  amendment  struck  out  the  limitation  as  to  inability  of  witneettogire 
security  for  appearance  and  omitted  reference  to  section  2!^,  post. 

Counsel. — ^The  prisoner  is  entitled  to  a  private  interview  With  his  oooumI 
prior  to  the  trial.     JPeople  ex  rel.  Burgess  v.  Risley,  66  How.  68. 

A  witness,  summoned  before  a  legislative  committee,  has  no  oonstitu- 
iional  or  legal  right  to  be  attended  by,  or  to  the  aid  of,  counsel  on  his  ex- 
•mination.    People  ex  rel.  McI>onala  v.  Keeler,  99  N.  Y.  468. 

Ck>nfi:onted  with  witnesaefl.— It  is  sufficient  under  the  fourteenth 
amendment  of  the  Federal  Ck>nstitution,  if  the  accused  is  confronted  with 
the  witnesses  at  any  stage  of  the  same  proceeding.  People  v.  WUUams,  8 
N.  Y.  Cr.  68. 

It  is  not  necessary  that  the  confronting  should  be  at  the  trial  of  the  indict- 
ment. Id. 

The  right  to  be  confronted  with  the  witnesses  does  not  require  that  the 
accused  should  in  all  cases  be  confronted  with  the  witnesses  imon  the  trial 
of  the  indictment.  People  c.  WUliams,  85  Hun,  516;  3  N.  Y.  Cr.,  75.  It  i« 
sufficient  if  he  has  been  once  confronted  with  the  witnesses  against  him  in 
any  stage  of  the  process  upon  the  same  accusation,  and  has  had  an  oppor* 
innity  to  cross-examine  the  witnesses,  either  person^y  or  by  counsel   Id. 

It  is  a  sufficient  compliance  with  this  section,  if  the  accused  is  onoe  con- 
fronted by  the  witnesses  against  him  at  any  stage  of  the  proceeding  upon 
ttie  same  accusation,  and  has  an  opportunity  of  cross-examining  them. 
People  V.  Penhollow,  8  St.  Rep.,  445;  5  N.  Y.  Cr.,  41;  42  Hun,  108. 

Deposition  before  magistrate.— If  the  witness  was  sworn  before  the 
examming  magistrate,  or  before  a  coroner,  and  the  accused  had  an  oppo^ 
tunity  to  cross-examine  him,  or  if  there  was  a  former  trial  on  which  he  was 
■worn,  it  seems  allowable  to  make  use  of  his  deposition,  or  of  the  minota 
cf  hia  examination,  if  the  witness  has  since  deceased,  or  is  insane,  or  flics 
and  unable  to  testify,  or  has  been  summoned,  but  appears  to  have  been  k^ 
away  b^  the  opposite  party.    People  v.  Fish,  84  St.  Kep.,  840;  125  N.  Y.,  13o. 

Depositions  m  criminal  cases  may  now  be  read  if  witness  is  absent  from 
State.    Mutual  life  Ins.  Co.  t.  Anthony,  19  St.  Rep.,  41;  4  N.  Y.  Siipp./0OS. 

Application. — ^The  provision  of  Article  6  of  the  Amendmenti  to  the 
Federal  Constitution  applies  only  to  trials  in  the  United  States  CoortB  i^ 
violations  of  the  Federal  Constitution  and  laws.  People  v.  PenhoUow,  8  St 
Rep.,  445;  5  N.  Y.  Cr.,  41;  42  Hun,  103.  It  has  no  application  to  criminal 
trials  in  the  state  courts  for  a  violation  of  state  laws.    Id. 

Art.  6  of  the  Amendments  to  the  U.  S.  Constitution  does  not  apply topjo* 
ceedings  in  the  State  courts,  but  onlv  to  such  as  are  instituted  in  the  Feo- 
eral  Courts.     People  v.  Williams,  35  ilun,  516;  8  N.  Y.  O.,  75.  , 

Death.— Testimony  given  upon  a  former  trial  by  a  witness  since  deoeswo 
may  be  read  wpon  a  retrial  of  the  case.  People  t.  Penhollow,  8  St  Bep'i 
445;  5  N.  Y.  Cr.,  41 ;  42  Hun,  103.  ^ 

Absence. — Depositions  in  criminal  cases  may  now,  it  seems,  be  "•'J^ 
witnesses  are  absent  from  state.  Mutual  L.  Iiw.  Co.  c.  Anthony,  !•  * 
Bqp. ,  41 ;  50  Hun,  104.  ^ 

Where  a  witness  has  only  l)een  inquired  for  at  skplaoe  which  be  ^*^Ji! 
shortly  before  making  the  deposition,  to  a  police  omoer  as  the  place  ^J^ 
he  stopped  the  night  previous,  and  no  inquiry  has  been  made  at  ^.P*^ 
namea  as  his  residence  or  at  that  named  as  the  residence  of  his  ball  iB*"* 
recognizance  given  by  him  on  being  discharged  from  the  House  of  I^*J2 
tion,  he  has  not  been  sought  with  such  due  diligence  as  to  allow  his  ^^ff^ 
tion,  taken  before  the  poUce  magistrate,  to  be  read  at  the  trial  under  tB* 
ection.    Murphy  t.  People,  1  N.  Y.  Cr.,  102;  16  W.  Dig.,  IVL 
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of  rights.-^-Sabdivifllon  8  of  this  sectioii  does  noibing  more  thaa 
and  enact  the  subetanoe  c^  the  rule  established  by  the  Goorts  in  oon« 
:  the  Ocmstitution  and  bill  of  rights.  People  v.  Williams,  8  N.  Y. 
;  85  Hmi,  516,  634. 

section  is  not  invalid  because  it  conflicts  with  a  provision  of  the  bill 
Its.  In  such  case,  it  must  prevail  as  an  amendment,  modification  or 
ci  such  provision.     People  v.  Williams,  85  Hun,  516,  522;  8  N.  Y. 

• 

lenoe  in  absence  of  ftooused.— Section  8,  art.  1  of  the  State  Om- 

m  forbids  tiie  hearing  by  the  jury  of  any  evidence  in  the  absence  of 

msed  and  his  counsel,  without  ms  consent.    People  t .  Palmer,  6  St 

47,  48  Hun,  401 ;  5  N.  Y.  Cr.,  111. 

tve  evidence  to  a  jury,  in  the  absence  of  the  prisoner  and  without  his 

t,  violates  the  provisnons  of  tHis  section.    Id. 

fkct  that  the  accused  was,  after  he  had  been  sentenced,  subsequently 

it  into  court,  and,  in  the  absence  of  his  counsel,  and  without  the 

nent  of  new  counsel,  re-sentenced,  for  the  purpose  of  bringing  the 

don  of  his  sentence  within  the  statutory  limits,  was  held  not  to  oe  a 

m  of  this  section.    People  v.  Davis,  46  St.  Rep.,  218 ;  19  N.  Y.  Sopp., 

eople  tf.  Trumble,  88  St  Rep.,  W7, 

Btltntional. — Subdivision  8  of  this  section  is  constitutional  and  valid. 

n.  Wffliams,  85  Him.  516  ;  8  N.  Y.  Cr.,  75. 

orovisions  of  subdivision  3  of  this  section  do  not  violate  Art.  6  of 

leral  Constitution,  which  provides  that,  in  all  criminal  prosecutions, 

meed  shall  have  the  right  to  be  confronted  with  the  witnesses  against 

People  V.  Fish,  84  St  Rep.,  845  ;  125  N.  Y.,  186,  149. 

I.  Second  prosecution  for  the  same  crime  prohibited.— No 
1  can  be  subjected  to  a  second  prosecution  for  a  crime  for 
L  he  has  once  been  prosecuted,  and  duly  convicted  or 
tted. 

case  of  People  v.  Richards,  7  St.  Rep.,  656  ;  44  Hun,  288 ;  was  reversed 
t  Rep.,  515;  108  N.  Y.,  137. 

an  in  jeopardy. — In  this  state,  a  prisoner  is  considered  in  jeopardy 
iie  has  Deen  arraigned  and  pleaded  to  a  valid  indictment,  a  witness 
sn  sworn  and  evidence  given,  and  then,  without  his  consent,  a  juror 
m  withdrawn  or  the  jury  discharged.  King  «.  People,  5  Hun,  399. 
aere,  hy  reason  of  any  defect,  a  motion  in  arrest  would  prevail,  tiie 
sr  has  not  been  in  periL    Id. 

iti^  of  offense. — ^The  identity  of  the  offenses  charged  in  the  two 
aento  must  exist  both  in  law  and  in  fact,  in  order  to  make  the  plea  of 
er  trial  available  as  a  bar.  People  v.  Burch,  1  St.  Rep.,  751 ;  5 N.  Y. 
• 

rmer  trial  is  no  bar  unless  the  first  indictment  was  such  that  the  ac- 
tnight  have  been  convicted  upon  it  by  proof  of  the  facts  set  forth  in 
iond  indictment.    Id. 

two  classes  of  crimes  severally  defined  bv  chap.  8  of  the  Penal  Ck>de, 
ction  844  of  the  same  statute,  are  entirely  distinct  from  each  other. 
V.  Dewey,  83  St.  Rep.,  427,  428. 

nviction  for  one  of  tne  crimes  included  in  the  former,  is  no  bar  to  a 
tion  for  one  of  those  included  in  the  latter  class.  Id. 
srdict  of  acquittal  for  the  trial  of  an  indictment  for  robbery  is  no  bar 
bsequent  indictment  and  conviction  for  perjury,  committed  by  the 
[ant  as  a  witness  on  his  own  behalf,  on  the  tnal  of  the  former  indict- 
though  the  testimony  on  the  two  trials  is  substantially  the  same. 
t;.  Sculley,  3  N.  Y.  Cr.,  244. 

ial  and  conviction  for  keeping  a  house  of  ill-fame  as  a  disorderly  per- 
no  bar  to  a  prosecution  for  the  same  act  as  a  criminal.  People  v. 
8  N.  Y.  Cr.,  481  ;  People  ex  reU  Van  Houton  v.  Sadler,  97  N.  Y.,  146 ; 
.  Cr.,  473. 

»nviction  on  an  indictment  for  uttering  a  forged  bond,  is  a  bar  to  a 
uent  conviction  imder  an  indictment  charging  the  uttering,  at  the 
ime,  of  the  mortgage,  accompanying  such  bond  and  purporting  to 
the  performance  of  its  conditions.    People  r.  Peck,  4  N.  Y.  Cr.,  148* 
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Arrest  of  judgment  on  new  trial.— The  defendant  is  not  subject  to  be- 
twice  put  in  jeopardy  for  the  same  offense  ;  but,  if  judgment  is  arrested  on. 
his  motion,  or  if,  for  any  reason,  a  new  trial  is  granted  on  his  prayer,  he 
must  submit  to  another  trial.    People  o.  Guidici,  100  N.  Y.,  508;  8  N.  Y. 
Cr. .  558. 

The  provisions  of  sections  464,  548  and  544,  post,  are  not  violative  of  sec^ 
tion  6,  art.  1  of  State  Ck>nstitution,  against  subjecting  a  person  to  be  twice 
put  in  jeopardy  for  the  same  offense,  as  in  such  case  tine  jeopardy  is  in- 
curred with  the  consent  of,  and  as  a  privilege  granted  to,  the  defendant 
upon  his  application.     People  o.  Palmer,  15  St.  Rep.,  78  ;  109  N.  Y.,  417. 

Plea  oi  guilty  withdrawn. — Under  an  indictment  for  murder  in  the 
first  degree,  the  acceptanoe  of  a  plea  of  giiilty  of  murder  in  the  second 
degree,  which  was  withdrawn,  is  no  bar  to  a  subsequent  trial  for  murder 
in  the  first  degree  on  a  plea  of  not  guilty.  People  v.  Cignarale,  16  St.  Rep.». 
155;110N.  Y.,  29. 

Difibrent  counts. — Where,  on  the  trial  of  an  indictment  containing 
different  counts,  there  is  a  specific  verdict  x)f  guilty  on  one  count  and  tiie 
verdict  is  silent  as  to  the  other  counts,  it  is  equivalent  to  an  acquittal  on  those 
counts,  and  a  judgment  on  the  verdict  is  as  to  them  a  bar  to  further  prose- 
cution. People  c.  DowUng,  84  N.  Y.  478.  Upon  a  reversal  of  the  oonviction^^ 
the  trial  and  conviction  were  held  not  to  be  a  bar  to  a  new  trial  upon  the 
count  on  which  the  verdict  of  guilty  was  rendered.  Id.  But  the  revexsal 
does  not  disturb  the  verdict  of  acquittal,  or  its  effect,  upon  the  other  counts. 
Jd. 

§  10.  No  person  to  be  a  witness  against  himself  in  a  oriniinal 

action,  or  to  be  unnecessarily  restrained.— No  person  can  be  com- 
pelled in  a  criminal  action  to  be  a  witness  against  himself,  nor 
can  a  person  charged  with  crime  be  subjected,  before  conviction^ 
to  any  more  restraint  than  is  necessarj-  for  his  detention  to  an* 
wer  the  charge. 

See  section  398,  post ;  fifth  amendment  to  Federal  Ck>nstitution  ;  section  6, 
art  1  of  State  Ck>nstitution. 

Section  898,  post,  does  not  violate  the  provisions  of  section  6,  art.  1  of 
State  Constitution,  nor  is  it  inconsistent  with  this  section.  People  v. 
Courtney,  94  N.  Y.,  490;  1  N.  Y.,  Cr.,  578 ;  aff'g  81  Hun,  190;  1 N.  YT,  Or.,. 
557. 

Witness  against  himself.— The  provisions  for  the  examination  of 
persons  charged  with  crime  are  framed  with  reference  to  the  constitu- 
nonal  provision  that  no  person  shall,  in  any  criminal  case,  be  compelled  to 
be  a  witness  {gainst  himself.  People  o.  Mondon,  2  St.  Rep.,  718 ;  4  N.  Y.. 
Cr.,  559;  103  N.  Y.,211. 

Though  the  defendant  cannot  be  compelled  to  be  a  witness  against  him- 
self, he,  by  consenting  to  take  the  stand,  waives  the  constitutional  protec- 
tions, and  mav  be  examined  in  the  same  manner  as  any  other  witness. 
People  r.  Guidici,  100  N.  Y.,  508  ;  8  N.  Y.  Cr.,  558  ;  Connors  c.  People,  50 N. 
Y.,  240. 

Before  coroner. — Evidence  of  a  person  under  arrest  given  before 
the  coroner,  except  where  taken  as  prescribed  by  sections  188, 196  and  198 ; 

Sost,  cannot  be  used  against  him  upon  his  trial  for  the  crime.    People  v^ 
[ondon,  2  St.  Rep.,  718 ;  108  N.  Y.,  211. 
See  People  v.  Sharp,  12  St.  Rep.,  217  ;  107  N.  Y.,  427. 
The  case  of  People  o.  Mondon,  88  Him,  198;  4  N.  Y.  Cr.,  128,  was  reversed 
in  2  St.  Rep.,  718 ;  108  N.  Y.,  211. 
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PART  L 


THE  COURTS  HAYINO  ORIGINAL  JURI8DI0TIOK  IN  ORDOKAL 

ACTIONS. 


L  Of   the    C0UBT8    op    OBIOINAL      CBIMn^AL     JUBISDICmOV 
GENERAL. 

II.  Of  the  court  fob  the  trial  op  impeachments, 
nL  Of  the  courts  of  oyer  and  terminer. 
IV.  Of  the  city  courts. 

V.  Of  the  courts  of  sessions. 

VL  Of  the  courts  of  special  sessions  and  POLIOB  OOUBXt. 


TITLE  I. 

0»  THB  COURTS    OF    ORIGINAL    CRIMINAL   JURISDICTION    Df 

GENERAL. 

Section  11.  Of  the  courts  of  original  criminal  jurisdiction. 

§  11.  Of  the  ooTirta  of  original  criminal  jiirisdiction.— The  fol* 
^V^  are  the  courta  of  justice  in  this  state  having  original 
J^nsdiction  of  criminal  actions : 

*•  The  court  for  the  trial  of  impeachments ; 

2-  The  supreme  court 

^'  The  county  courts  in  counties  other  than  New  York. 

*•  The  city  court  in  Utica  and  Oswes^o. 

^*  The  mayors  court  of  the  city  of  Hudson. 

^'  The  courts  of  special  sessions. 

^  The  police  courts. 

rhe  courts  of  special  sessions  and  police  courts  are  deemed 
inferior  courts  not  of  record,  within  the  section  of  the  Constitu- 
tion which  provides  for  the  removal  of  justices  of  the  peace  and 
jnugres,  or  justices  of  inferior  courts  not  of  record,  and  their 
clerk,  by  such  county,  city  or  state  courts  as  are  designated  by 
**^i  but  for  no  other  purpose. 

^*d  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

^  sections  18  and  19  of  art.  6  of  State  Constitution.  _^ 

5  lla,  1.  The  justices  of  the  rourts  havinjr  original  jurisdictiorT  of 
<^riininal  actions  in  the  state,  shall  from  time  to  time  apj)oint  a  person  or 
Persons  to  perform  the  duties  of  probaiion  otlicer  or  ollit'ors  as-  hereinafter 
described,  within  the  jurisdiction  and  inider  the  direction  of  said  court  or 
justice,  to  hold  such  office  during;  the  pl<-isiire  of  the  court  or  justice 
^Dftking  such  appointment.     Such  probation  otti'-er  or  officers  may  be  chosen 
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from  among  the  officers  of  a  society  for  ihe  prevention  of  cruelty  to  children 
or  of  any  charitable  or  benevolent  institution,  society  or  association  now 
or  Hereafter  duly  incorporated  under  the  laws  of  this  state,  or  be  reputable 
private  citizens,  male  or  female.     Any  officer  or  member  of  the  police  force 
of  any  city  or   incorporated   village   who  may  be  detailed  to  do  duty  in 
such  courts,  or  any  constable  or  peace  officer,  may  be  employed  as  probation 
officer  upon  the  order  of  any  court  or  justice  as  herein  provided.    No  pro-  • 
bation  officer  appointed  under  the  provisions  of  this  section  shall  receive 
compensation   for   his  services  as   such   probation  officer  until  allowed  by 
proper  municipal  ordinance  or  resolution,  as   hereinafter  prescribed,  but 
this  shall  not  be  couhtrued  to  deprive  any  officer  or  member  of  the  police    - 
force,  or  any  constable  or  peace  officer,  appointed  probation  ofhcer  as  herein 
provided,  from  receiving  the  salary  or  compensation  attached  to  his  said  of- 
ficial employment.    The  board  of  estimate  and  apportionment  in  the  city  of 
New  York  and  the  appropriate  nuinicipal  board  or  body  of  any  other  ciiy 
or  village,  may,  in  their  discretion  determine  whether  probation  officers,  not 
detailed  from  other  branches  of  the  public  service,  shall  receive  a  salary, 
and  if  they  shall  so  determine,  they  may  fix  the  amount  thereof  and  provide 
for  its  payment. 

Am'd  by  chap.  656,  Laws  1905.    Takes  effect  Sept.  1,  1905. 

2.  Every  probation  officer  or  officers  so  appointed  shall  when  so  directed 
by  the  court,  inquire  into  the  antecedents,  character,  and  offense  of  any 
person  or  persons  arrested  for  crime  within  the  jurisdiction  of  the  court 
appointing  him,  and  shall  report  the  same  to  the  court.      It  shall  be  his 
duty  to  make  such  repoi  ts  of  all  cases  investigated  by  him,  of  all  cases 
placed  in  his  care  by  the  court,  and  of  any  other  duties  performed  by  hjn 
in  the  discharge  of  his  office,  as  shall  be  prescribed  by  the  court  or  justice 
making   the   appointment,    or   his    successor,   or   by   the   court   or  justice 
assigning  the  case  to  him,  or  his  successjr,  which  report  shall  be  fil^ 
with  the  clerk  of  the  court,  or  where  there  is  no  clerk,  with  the  justice 
thereof.      He   shall   furnish    to  each   person   released   on   probation,  coift 
mitted  to  his  care,  a  writen  statement  of  the  terms  and  conditions  of  b*-* 
probation,  and   shall    report  to  the   court  or  justice  appointing  him,^  ^ 
feast  monthly,  any  violation  or   breach  of  the  terms  and  conditionB  i""^ 
posed  by  the  court,  of  the  peisous  placed  in  his  cai-e.      Such  probati^^^^ 
officer  shall  have,  as  to  the  persons  so  coumiitted  to  their  care,  the  powe"^ 
of  a  peace  officer,  and  shall   require  such  persons  to  report  to  them    ^ 
^av  be  directed  by  the  court. 

As  amended  by  L.  1904,  chap.  508.    In  effect  Sept.  1,  1004. 

TITLE  n. 

OP  THE  COURT  FOR  THE  TRIAL  OP  DiPHAGHMEKn 

SscnoN  12.  Its  jurisdiction. 

13.  Members  of  the  court. 

14.  Presiding  judge. 

15.  Clerks  and  officers. 

16.  Seal  of  the  court. 

17.  Time  of  holding  the  court. 

18.  Oath  to  members  of  the  court. 

19.  Adjournnu'Hts,  etc. 

20.  Compensation  of  members  and  officers  of  the  covt. 

§  12.  Its  jun8dic3tion.-The  court  for  the  trial  of  impeacbi 
meiita  has  j)ower  to  try  impeachments,  when  presented  by  th^ 
assembly,  of  all  civil  officers  of  the  state,  except  justices  of  th^ 
peace,  justices  of  justices'  courts,  j)olice  justices,  and  the:— 
clerks,  for  willful  and  corrupt  misconduct  in  office. 

See  sectioiis  1  and  18  cf  art.  6  of  State  Constitutioa 
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§  18.  HemboTB  of  the  oourt,— The  court  is  composed  of  the 
president  of  the  senate,  the  senators,  or  a  majority  of  them,  and 
the  judges  of  the  court  of  appeals,  or  a  majority  of  them,  but  on 
the  trial  of  an  impeachment  against  the  governor  or  lieutenant- 
governor,  the  lieutenant-governor  cannot  act  as  a  member  of  the 

court 
Am'd  by  chap.  88D  of  1895.    In  effect  January  1,  1896. 
Bee  secuon  1,  art.  6  of  State  Constitution. 

S  14.  Presiding  judge.— The  president  of  the  senate,  or  in  case 
•of  ms  impeachment,  death  or  absence,  the  chief  judge  of  the 
-court  of  appeals,  or  in  the  absence  of  both,  such  other  member 
«8  the  court  may  elect,  is  the  presiding  judge  of  the  court. 

§  15.  Clerks  and  offioen.  The  clerk  and  officers  of  the  sen- 
ate are  the  clerk  and  officers  of  the  court  for  the  trial  of  im- 
peachments. 

1 16.  Seal  of  the  oourt.— The  seal  of  the  court  for  the  trial 
of  impeachments  now  deposited  and  recorded  in  the  office  of  the 
secretary  of  state  shall  continue  to  be  the  seal  of  this  court  and 
must  be  kept  in  the  custody  of  the  clerk  of  the  senate. 

§  17.  Time  of  holding  the  court.— Upon  the  delivery  of  an  im- 
peachment from  the  assembly  to  the  senate,  the  president  of  the 
senate  must  cause  the  court  to  be  summoned  to  meet  at  the 
Capitol  in  the  city  of  Albany,  on  a  day  not  less  than  thirty  nor 
more  than  sixty  days  from  the  day  of  the  delivery  of  the  articles 
of  impeachment. 

§18.  Oath  to  members  of  the  oourt.— At  the  time  and  place 
appointed,  and  before  the  court  proceeds  to  act  upon  the  impeach- 
ment, the  clerk  must  administer  to  the  presiding  judge,  and  the 
{Kresiding  judg^  to  each  of  the  members  of  the  court  then  pres- 
motf  an  oath  or  affirmation  truly  and  impartially  to  try  and  deter- 
mine the  impeachment ;  and  no  member  of  the  court  can  act 
or  vote  upon  the  impeachment,  or  any  question  arising  thereon, 
without  having  taken  this  oath  or  affirmation. 

§  19.  Adjournments,  etc.— The  court  may  adjourn  from  time 
to  time  and  hold  its  sessions  at  such  places  as  it  may  determine, 
imt  no  more  than  two  sessions  of  the  court  can  be  held  during 
the  recess  of  the  legislature  in  any  one  year. 

§  20.  Ckmipenaationofmembersandoffloers  of  the  court.— The 
ivnt  and  process  of  the  court  must  be  signed  by  the  clerk  and 
tested  in  the  name  of  the  president  of  the  senate.  The  presi- 
dent of  the  senate  and  each  senator  are  entitled  to  receive  for 
iheir  services  and  expenses  while  actually  attending  the  court, 
the  same  rate  of  compensation  as  an  associate  judge  of  the  court 
of  appeals  is  entitled  by  law  to  receive  for  his  services  and 
expenses  as  such  judge  for  the  same  time.  The  other  officers 
of  the  court,  excepting  the  judges  of  the  court  of  appeals,  are 
entitled  to  .the  same  compensation  for  their  attendance  thereon, 
and  for  traveling  to  and  from  the  place  where  it  is  held,  as  is 
allowed  them  for  attending  a  meeting  of  the  senate,  but  no  such 
compensation  shall  be  received  for  attending  the  court  during  a 
•ession  of  the  legislature. 
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TITLE  III. 

OP  THE  SUPREME  COURT. 

Section  21.  Repealed. 

22.  Its  Jurisdiction. 
28.  Repealed. 
24.  Writ  or  process. 
26.  Repealed. 

§  21.  Repealed  by  chap.  880  of  1895.  In  effect  January  1, 
1896. 

§  22.  Its  Jnrisdictioii. — The  supreme  court  has  jurisdiction  : 

1.  To  inquire,  by  the  intervention  of  a  gnind  jury,  of  all  crimes 
committed  or  triable  in  the  county ;  but  in  respect  of  such  minor 
crimes  as  courts  of  special  sessions  or  police  courts  have  exclusive 
jurisdiction  to  hear  and  determine,  in  the  first  instance,  the  juris- 
diction of  the  supreme  court  attaches  only  after  the  certificate 
mentioned  in  section  fifty-seven  of  this  Coda 

2.  To  try  and  determine  all  such  crimes  and  to  try  all  persona 
indicted  for  the  sama 

8.  To  deliver  the  jails  of  the  county,  or  city  and  county,  aocord- 
ing  to  law,  of  all  prisoners  therein. 

4.  To  try  any  indictment  found  in  the  county  court  of  the 
county,  or  the  court  of  general  sessions  of  the  city  and  county  of 
New  York,  which  has  been  sent  by  order  of  the  county  court  or 
general  sessions  to  and  received  by  the  supreme  court,  or  which 
has  been  removed  from  any  court  into  the  supreme  court^  if,  in 
the  opinion  of  that  court,  it  is  proper  to  be  tried  therein. 

5.  To  exercise  the  same  jurisdiction  as  a  county  court  in  a 
cause  or  proceeding  transferred  according  to  sections  40  and  41  of 
this  Coda 
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&  By  an  order,  entered  in  its  minutes,  to  send  any  indictment 
found  therein  for  a  crime  triable  at  the  county  court  or  the  court 
of  general  sessions  of  the  city  and  county  of  New  York,  to  such 
court 

7.  To  grant  new  trials  in  all  cases  tried  therein. 

8.  To  let  to  bail  any  person  committed,  before  and  after  indict- 
ment found  upon  any  criminal  charge  whatever. 

9.  To  exercise  the  powera  conferred  upon  it  by  other  provisions 

of  this  Code  and  by  special  statutes. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1890. 

See  sections  41,  848-858,  and  465,  post, 

Am'd  by  chap.  360  of  1882. 

This  amendment  added  the  second  portion  of  subd.  1  of  this  section. 

The  organization  of  courts  of  oyer  and  terminer,  with  the  exception  that  a 
Justice  of  the  supreme  court  must  preside,  is  within  the  control  of  the  legisla- 
ture.   People  V,  Bork,  96  N.  Y,  198. 

Sabd.  1.— A  charge  of  assault  in  the  third  degree  is  exclusively  cognizable, 
in  the  first  instance,  by  the  court  of  special  sessions,  except  a  certificate  that  it 
should  be  prosecuted  by  indictment,  is  allowed  by  the  county  judge  or  a 
supreme  court  Justice.  People  v.  Palmer,  15  St.  Rep.  78;  109  N.  Y.  416.  But 
where  the  defendant,  on  a  trial  by  a  court  of  sessions  upon  an  indictment  for 
assault  in  the  first  degree,  is  convicted  of  an  assault  in  the  third  degree,  and, 
upon  his  appeal,  the  Judgment  is  reversed  on  questions  of  law  only,  a  new 
trial  ordered  and  the  case  remitted  to  the  court  of  sessions,  the  Jurisdiction  of 
this  court  is  not  affected,  and  the  case  stands  as  though  there  had  been  no  trial. 
Id. 

Sabd.  2. — Indictments  for  crimes  punishable  with  death  may  be  found  in 
either  the  court  of  oyer  and  terminer  or  sessions,  but  are  triable  only  in  the 
oyer  and  terminer.    People  v.  Bradner,  10  St.  Rep.  667;  107  N.  Y.  5. 

Sabd.  4. — The  court  of  oyer  and  terminer  has  authority  to  try  a  prisoner, 
though  the  indictment  was  found  in  the  court  of  sessions.  People  ex  rel, 
Sherwin  v.  Mead,  93  N.  Y.  415;  aff'g.  28  Hun,  227. 

Sabd.  6. — The  power  of  the  oyer  and  terminer  to  remit  indictments  pend- 
ing therein  to  the  court  of  sessions  for  trial  existed  under  the  revised  statutes, 
and  is  continued  by  subdivision  6  of  this  section.  People  v.  Bradner,  10  St. 
Rer.  667;  107  N.  Y.  5. 
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An  order  of  the  ojer  and  terminer,  remitting  the  indictmont  to  the  court  of 
sessions  for  trial  is  essential  to  confer  jurisdiction  upon  the  latter  court  to  tr^ 
the  indictment.    Id. 

8t6  subdivision  2  of  section  89  of  Code  of  Oriminal  Prooednra. 
.    But  in  order  to  the  validity  of  the  judgment  rendered,  the  record  need  not 
show  affirmatively  that  the  sessions  acquired  jurisdiction  by  virtue  of  an  order 
of  the  oyer  and  terminer  remitting  the  indictment.    People  v.  Bradner,  ants. 
It  is  sufficient  if,  as  matter  of  fact,  the  proper  order  was  made.    Id. 

§  28.  Repealed  by  chap,  of  1896.    In  effect,  January  1,  189& 

i 

§  24.  Writ  or  process. — A  wnt  or  process  issued  out  of  the 

supreme  court  must  be  tested  in  the  name  of  a  justice  of  the 

supreme  court  of  the  district,  and  may  be  directed  by  the  court 

into  any  county  of  the  state,  as  occasion  requires. 
Am'd  by  chap.  880  of  1895.    In  effect,  January  1, 1896. 

§  25.  Repealed  by  chap.  880.     In  effect  January  1, 1896. 

§§  26,  27,  28,  29  and  80,  repealed  by  chap.  880  of  1895.     Id 
effect,  January  1,  189& 


TITLE  IT. 

CHAPTER  L 

THE  CITY  COURTS. 

Section  81.  City  courts. 

83.  By  whom  held. 

§  81.  City  conrts. — The  city  courts,  having  original  oriminal 
jurisdiction,  are  the  recorder*s  court  of  Utica,  the  recorder^a  court 
of  Oswego,  and  the  mayor's  court  of  Hudson.  Their  jurisdiction 
in  criminal  matters  is  defined  by  special  statutes,  and  continues 

as  thus  defined. 

Am'd  by  chap.  880  of  1895.    In  effect,  January  1,  1890. 

See  chap.  11,  of  1898,  amending  chap.  103  of  1882,  which  oftabllshed  a  looaT 
court  of  civil  and  criminal  jurisdiction  in  tlie  city  of  Utica. 
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§  82.  By  whom  held. — ^These  coarts  for  the  exercise  of  their 
sriminal  jurisdiction  most  be  held  by  the  following  officers : 

1.  The  city  courts  of  ITtica  and  Oswego  by  the  recorders  oL 
Ihoae  cities  respectively ; 

2.  The  mayor's  court  of  Hudson,  by  the  mayor  of  that  city. 

CHAPTER  IL 

GENERALTROVI8ION8  RELATING  TO  CITY  COURTS. 

Gbctioh  88.  Indictment  for  oflenaes  punishable  with  death  to  be  sent  to  th^ 

aupreme  oourl. 

84.  Indictments  for  crime  not  punishable  by  death. 

85.  Indictments,  when  to  be  sent  to  city  court. 

86.  Court  continued  beyond  terms. 

§  83.  Indictments  for  offenses  punishable  with  death. — 

When  aa  indictment  is  found  at  a  city  court  for  a  crime  punish* 
able  with  death,  the  court  may  send  it  to  the  next  trial  term  of 
the  supreme  court  held  in  the  county. 

§  84.  Indietments  for  crimes  not  punishable  with  death* 

—  A  city  court  may  also  send  an  indictment  found  therein  and 
wmaining  undetermined  for  a  crime  not  punishable  with  death  to 
the  next  trial  term  of  the  supreme  court  of  the  same  county,  to  be 
deteraiined  according  to  law.  But  that  court,  if,  in  its  opinion, 
tbesame  is  not  proper  to  be  tried  therein,  may  remit  it  back  to 

the  court  by  which  it  was  sent,  which  must  proceed  thereon  as  if 

it  had  remained  there. 

Am'd  by  chap.  SSO  of  1996.    In  effect,  January  1,  1896. 

§  85.  Ittdfetments^  when  sent  to  the  city  conrt.— 

When  an  indictment  is  found  in  the  supreme  court  in  a  county 

embracing  any  of  the  cities  in  which  a  city  court  having  original 

crimiDal  jariadidion  is  established,  for  an  oSense  committed  in 

that  city,  the  court  in  which  it  is  found  may  send  it  to  the  next 

citj  court  in  whidi  it  is  triable,  which  must  proceed  to  try  and 

detennine  the  indtctoient  as  if  it  had  been  found  therein. 
Am'd  by  chap.  SSO  of  1895.    In  effect,  January  1 ,  1896. 
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§  36.  Court  continued  beyond  terms.— If  the  trial  of  a  cause 
be  commenced  before  the  expiration  of  the  term  of  a  city  court 
the  court  may  be  continued  beyond  the  term,  to  the  completiou 
at  the  trial  and  the  rendering  of  judgment  on  the  verdict. 


TITLE  V. 

m  THE  SUPREME  COURT. 

Chaftbb       L  Repealed. 

n.  County  courts. 

nL  The  courts  of  general  sessions  in  the  ci^  and  ooun^  of  New 
York, 

§§  87,  88,  repealed  by  chap.  880  of  1896.    In  effect,  Jannaiy 
1, 189& 

CHAPTER  IL 

COUNTY  COURTa 

Bbction  89.  Jurisdiction. 

40.  Indictments  to  be  sent,  elo. 

41.  Other  indictments,  etc. 

42.  By  whom  held. 
48.  Repealed. 

44.  Same. 

45.  When  and  where  held ;  JoiifliL 

46.  Jurors,  how  drawn. 

47.  Repealed. 

48.  Writ  or  proce;S. 

49.  Repealed. 

§  89.  Jurisdiction.  —  The  county   courts  embraoed  in  this 

chapter  have  jusisdiction : 

1.  To  inquire  by  the  intervention  of  a  grand  jury  of  all  crimes 
committed  or  triable  in  the  county ;  but  in  respect  of  such  minor 
crimes,  as  courts  of  special  sessions  or  police  courts  have  exclu- 
sive jurisdiction  to  hear  and  determine,  in  the  first  instance,  the 
jurisdiction  of  the  county  court  attaches  only  after  the  certificate 
mentioned  in  section  fiftv-seven  of  this  Code. 
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"2.  To  try  and  determiae  indictments  found  therein  or  seat 
thereto  by  the  supreme  court  or  by  a  city  court  in  the  county, 
for  crimes  not  punishable  with  death. 

3.  To  hear  and  determine  appeals  from  orders  of  justices  of 
the  peace,  under  the  provisions  of  law  respecting  the  support  of 
bastards. 

4.  To  examine  into  the  circumstances  of  persons  committed  to 
prison  as  parents  of  bastards,  and  to  discharge  them  in  the  cases 
provided  by  law. 

5.  To  try  and  determine  complaints  under  the  provisions  of  law 
respecting  masters,  apprentices  and  servants. 

6.  To  review  the  convictions  of  disorderly  persons  actually  im- 
prisoned, and  to  execute  the  powers  conferred  and  duties  imposed 
by  law  in  relation  to  those  persona 

7.  To  continue  or  discharge  recognizances,  undertakings  and 
bonds  of  persons  bound  to  keep  the  peace  or  to  be  of  good  be- 
havior, and  to  inquire  into  and  determine  the  complaints  on 
which  they  were  founded. 

8.  To  compel  relatives  of  poor  persons  and  committees  of  the 
estates  of  lunatics  to  support  such  persons  and  lunatics  in  the 
cases  and  manner  prescribed  by  law. 

9.  To  exercise  the  powers  conferred  by  law  in  relation  to  the 
estates  of  persons  absconding  and  leaving  their  families  charge- 
able to  the  publia 

10.  To  let  to  bail  persons  indicted  therein  for  any  crime  triable 
therein,  as  provided  by  law, 

11.  To  let  to  bail  persons  committed  to  the  prison  of  the  county 
before  indictment  for  any  oSense  triable  in  the  court. 

12.  To  discharge  persons  who  have  remained  in  prison  without 
indictment  or  trial  in  the  cases  prescribed  by  law. 

13.  To  revoke  licenses  in  the  cases  and  mode  prescribed  by 
law. 

14.  To  grant  new  trials  in  all  cases  tried  therein. 


16  OoDE  OP  Criminal  Procedure 

16.  To  execute  such  other  powers  and  duties  as  may  be  cor 
ferred  by  statute,  or  are  now  defined  by  special  statute  rektic 

thereto. 

Am'd  by  chap.  880  of  1895.    In  efTect  January  1,  18D6. 

Am'd  by  chap.  8(J0  of  1882. 

This  amendment  added  the  latter  portion  of  subd.  1  of  this  section. 

See  notes  under  section  22  of  the  Code  of  Criminal  Procedure. 

See  sections  41,  843-856.  465  and  961.  post. 

The  case  of  People  v.  Sullivan.  17  St  Kep..  669;  49  Hun,  888,  was  Tever»« 
in  24  St.  Rep..  579;  116  N.  Y.,  185. 

Transfer  of  Indictments. — Whether  any  order  is  necessary,  in  order 
transfer  an  indictment  from  oyer  and  terminer  to  sessions.  Is  qaestioo^ 
May  €.  People,  12  Hun,  880;  Meyer  v.  People,  8  id.,  528;  Lambert  t.  People, 
Cow.,  166. 

An  order  may  be  made  in  a  court  of  oyer  and  terminer  aending  an  iodi^ 
ment  found  therein  to  the  court  of  sessions  for  trial,  without  giving  any  noti 
to  the  accused.    Meyers  v.  People,  14  Hun.  416. 

Crimes  triable. — Under  the  Revised  Statutes,  courts  of  general  sessio 
had  jurisdiction  to  try  all  crimes  and  misdemeanors  not  punishable  with  de& 
or  imprisonment  in  state  prison  for  life.  Meyers  «.  People,  14  Hun.  416.  1 
jurisdiction  has  been  enlarged  by  the  Code.     Sub.  2  of  this  section. 

All  crimes  are  now  triable  in  courts  of  sessions  except  those  punishable  wi 
death.     People  v.  Bradner,  10  St.  Rep.,  667;  107  N.  Y.,  1,  7. 

Adjournment— The  court  has  power,  during  a  criminal  trial,  to  wii 
draw,  at  the  request  of  the  defendant,  a  juror  and  put  the  case  over  the  ten 
McFall  V.  People,  18  Hun,  382. 

After  the  term  of  the  court  has  been  regularly  opened,  the  non-attendan 
on  an  adjourned  day  does  not  deprive  the  court  of  Jurisdiction  to  proceed 
soon  as  it  is  possible  for  it  to  attend.    People  v.  Sullivan.  24  St.  iiep.,  679;  1 
N.  Y.,  185.    The  rule  is  different,  it  seems  where  the  court  fails  to  appear  * 
the  day  appointed  for  the  commencement  of  a  term.     Id. 

New  trial.— Courts  of  sessions  had  power  by  statute,  prior  to  the  Code, 
grant  new  trials  in  cases  tried  l)efore  them.     McFall  v.  People,  18  Hun,  86 
They  possess  this  power  under  the  Code,  subd.  14  of  this  section. 

§  40.  Indictments  to  be  sent^  etc.  —  A  ooanty  court  mu 
send  eveiy  indictmeut  there  found  for  a  crime  not  triable  therep 
to  the  supreme  court,  or  to  a  city  court  having  jurisdiction  to  t 

and  determine  the  same. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1.  1896. 
The  court  of  sessions  has  no  power  to  arraign  a  defendant  on,  or  to  receiv' 
plea  to,  an  indictment  for  murder.    People  v,  McCraney,  1^1  How.,  149. 

§  41.  Other  indictments,  etc. — A  county  court  may  send 
indictment  pending  therein  to  the  supreme  court,  to  be  det** 
mined  according  to  law,  and  if  such  indictment  is  remitted  b» 
without  trial  by  the  supreme  court,  the  county  court  may  pp 
ceed  thereon. 
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A'md  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

See  section  344,  post. 

The  power  of  the  court  of  sessions  to  remit  indictments  found  therein  to 
the  court  of  oyer  and  terminer  for  trial  existed  under  the  Revised  Statutes 
and  is  continued  by  the  provisions  of  this  section.  People  v,  Bradner,  10 
St.  Hep.  667;    106  N.  Y.  5. 

The  court  of  sessions  has  power  to  transfer  a  case  to  the  court  of  oyer 
and.  terminer,  even  if  the  latter  court  is  then  in  session.  Dolan  v.  People, 
6  Hun,  493. 

§  42.  By  wbont  fcelA. — ^A  oounty  court  must  be  held  by  the  county  judge, 
eroept  in  the  oounty  of  Kings,  where  the  county  court  is  divided  into  two 
IHtrCs,  which  are  to  be  held  by  the  two  county  judges  elected  in  and  for  said 
touMity  respectively.  Am'd  hj  chap.  880  of  1895.  To  take  effect  January 
1,   1896. 

§  43.  R^>ealed  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

§  44.  If  the  county  judge  and  special  county  judge,  if  there  be  one  in  and 
ioT  that  county,  are  both  of  them,  for  any  cause  incapable  of  action  in  any 
criminal  action  or  proceeding  pending  in  the  county  court,  the  court  must 
transfer  the  same  to  the  supreme  court  or  to  a  city  court  having  jurisdic- 
tion of  such  an  action  or  proceeding,  or  may  request  the  county  judge  of 
*^y  other  county  except  New  York  and  Kings,  to  preside  at  and  hold  a 
county  court  in  said  county.  But  if  there  be  a  special  county  judge  in  and 
^or  that  county  and  not  incapable  of  acting  in  that  criminal  action  or  pro- 
ceeding the  same  ^all  be  certified  to  the  special  county  judge  as  provided 
ty  section  three  hundred  and  forty-two  of  the  code  of  civil  procedure,  and 
the  special  county  judge  shall  thereupon  act  in  such  action  or  proceeding. 
Am'd  by  chap.  887,  Laws  1902.  Took  effect  April  7,  1902.  Previously 
AXQended  by  chap.  880,  1895,  and  chap.  339,  1886. 

§  45.  Wlien  and  ivhere  held;  juries. — A  county  court  must  be  held 
*t  such  times  as  the  county  judge  of  the  county,  by  order,  designates,  and 
*t  the  place  where  the  county  courts  are  held  for  the  trial  of  issues  of  fact 
y  «  jury.  Such  order  must  designate  the  terms  at  which  a  grand  or  petit 
J*^'7»  or  both,  or  neither,  is  required  to  attend ;  and  neither  a  grand  jury  nor 
*  p€tit  jury  is  required  to  be  drawn ;  or  summoned  to  attend  a  term  thus 
^^^ignated  to  be  held  without  a  jury.  The  order  must  be  published  in  a 
'^^wspaper  printed  in  the  county,  for  four  successive  weeks  previous  to  the 
"tue  of  holding  the  first  term  under  such  order. 

-AttiM  by  chapw  880  of  1896.    In  effect  January  1,  1896. 

S^  People  V.  Rugg,  98  N.  Y.  637,  546. 

^<^<^ions  46,  46,  225,  226  and  227  of  the  Code  of  Criminal  Procedure  form 

^^'tiplete  system  by  means  of  which  grand  juries  may  be  drawn  and  sum- 
*>oiied  18  ocoaaoo  may  require.  People  v.  Rugg,  98  N.  Y.  537,  547;  aff'g 
^*  W.  iHg.  84. 
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The  order  is  DOt  ineffective  because  this  section  does  not  require  that 
should  be  filed  in  the  office  of  the  county  clerk.    Id. 

§  46.  Jarors>  how  drawn. — If  a  county  judge  fail  to  desif 
Date  the  terms  at  which  a  grand  or  petit  jury  is  required  to  attend 
the  grand  and  petit  jurors  must  be  drawn  and  summoned  or  eac^ 
term  mentioned  in  the  order  mentioned  in  the  last  section. 

See  section  226,  post. 

The  omission  of  the  county  judge  to  designate,  under  chap.  444  of  1851,  fl 
what  terms  of  the  sessions  a  grand  or  petit  jury  shall  be  required  to  attend 
was  held  in  Cyphers  v.  People,  81  N.  Y.  373,  not  to  deprive  the  court  of  it 
authority,  as  such,  to  impanel  a  grand  jury  at  any  of  its  terms.  Such  omis 
sion  is  remedied,  under  the  Code,  by  the  next  section. 

Where  the  terms  are  named,  in  the  order  of  the  county  judge,  at  whic! 
grand  juries  are  to  be  drawn  and  summoned,  the  provisions  of  this  sectio 
have  no  application.    People  v.  Rugg,  98  N.  Y,  557,  546. 

§  47.  Repealed  by  ch.  880  of  1895.  In  effect  January  ] 
1896. 

§  48.  Writ  or  process. — Every  writ  or  process  issued  out  < 
a  county  court  may  be  tested  on  any  day  of  the  term  in  whic 
the  court  is  sitting,  and  be  made  returnable  on  any  other  day  < 
the  same  term,  or  at  the  next  time. 

§  49.  Repealed  by  chap.  880  of  1895.     In  effect  January 
1896. 

CHAPTER  IIL 

THE  COURT  OF  GENERAL  SESSIONS  IN  THE  CITY  AND  COUNT 

OF  NEW  YORK. 

Section  50.  These  courts  continued  ;  proceedings  now  pending. 

51.  Jurisdiction. 

52.  Division  of  court. 

53.  Parts,  hv  wliom  lield. 

54.  Wlien  held  and  its  duration. 

55.  Accommodation  for  court  and  officers. 

§  50.  These  courts  continued ;  proceedings  now  pendinf 

— The  court  known  as  tlic  court  of  general  sessions  in  and  fr 
the  city  and  county  of  Xew  York,  is  continued,  with  the  jurisdi 
lion  conferred  by  the  next  two  sections  and  no  other.     But  notl 

ing  contained  in  this  section  affects  its  jurisdiction  of  actions  an 

• 

proceedings  now  ])ending  tiien^in. 


Of  the  State  of  New  York.  19 

Am'd  by  chap.  880  of  1895.    la  effect  January  1,  1896. 
Amended  by  chap.  360  of  1882. 

This  amendment  made  provision  for  continuing  courts  of  sessions  in  and  for 
^he  county  of  Kings. 

See  cases  under  section  89,  ante. 
See  section  961,  pa9t 

§  51.  Jurisdiction* — The  court  of  general  sessions  of  the  city 
and  county  of  New  York  has  jurisdiction  : 

1.  To  try,  determine  and  punish  according  to  law,  all  crimes 
cognizable  within  said  city  and  county,  including  crimes,  punish- 
able with  death  or  imprisonment  in  the  state  prison  for  life. 

2.  To  exercise,  in  cases  arising  in  said  city  and  county,  the 
same  powers  as  are  conferred  by  this  Code  upon  county  courts  in 
other  counties. 

3.  To  try  and  determine  any  indictment  found  in  the  supreme 
court  in  said  city  and  county,  which  has  been  sent  by  order  of 
that  court  to  and  received  by  the  court  of  general  sessions  therein ; 
and, 

4.  To  exercise  such  powers  as  are  now  prescribed  by  special 
ataiute  relating  thereto. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1.  1896. 

Amended  by  360  of  1882. 

This  amendment  made  the  provisions  of  this  section  applicable  to  the  court 
of  sessions  of  Kings  county. 

The  court  of  general  sessions  of  the  city  and  coimty  of  New  York  has  all 
the  jurisdiction  of  a  court  of  oyer  and  terminer.  People  «  Gk>odwin,  18  John. 
187 ;  subd.  1  of  this  section. 

§  52.  Bivision  of  court. — The  court  of  general  sessions  of  the 
city  and  county  of  New  York  is  divided  into  four  parta 

§  53.  Parts  ;  by  wliom  heid. — Any  one  of  the  four  parts  of 
the  court  of  general  sessions  of  the  city  and  county  of  New  York 
may  be  held  by  tiie  recorder  of  the  city  of  New  York,  or  the 
city  judge  or  the  judge  of  the  court  of  general  sessions.  A  jus- 
tice of  the  supreme  court  may  also  hold  it 

Am'd  by  chap.  880  of  1895.     In  effect  January  1, 1896. 

Amended  by  chap.  360  of  1883. 

This  amendment  provides  for  the  court  of  sessions  of  Kings  county. 

§  54.  Wlien  lieid  and  dnration.— Each  part  of  the  court  of 
general  sessions  in  and    for  the  city  and  county  of  New  York, 
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may  be  held  each  month,  commencing  on  the  first  Monday  and 
continuing  so  long  as,  in  the  opinion  of  the  judge  sitting  and  of 
the  district  attorney,  the  public  interest  requires,  but  one  part  only 
is  required  to  be  held  during  the  months  of  July  and  August,  and 

two  parts  only  during  the  rest  of  the  year. 

The  general  sessions  of  New  York  might,  under  chap.  208  of  1859,  extend 
its  terms  beyond  the  third  week  of  the  session.  Ferris  v.  People,  85  K.  Y.  125; 
81  How.  140;  Lowenberg  v.  People,  27  N.  Y.  886;  5  Park.  414,  26  How.  202. 
This  section  makes  provision  for  extending  the  term. 

§55.  Accommodation  for  courts  and  officers^  etc. — The 

courts  have  the  same  power  to  direct  suitable  provisions  to  be 
made  for  their  accommodation  as  is  now  possessed  by  the  su- 
preme conrt.  The  recorder,  city  judge  and  judges  of  the  court 
of  general  sessions  of  the  city  and  county  of  New  York,  must 
appoint  a  clerk,  and  not  more  than  eight  deputy  clerks,  three  in- 
terpreters, and  four  stenographers,  four  reo^)rd  clerks  and  four 

chief  court  attendants. 

Am'd  by  chap.  75  of  1896.     In  effect  March  6,  1896. 

Am'd  by  chap.  860  of  1882. 

This  amendment  extended  the  provisions  of  the  sectioii  to  the  county  of 
Kings. 

Am'd  by  chap.  137  of  1892. 

This  amendment  made  provision  for  the  appointment  of  additional  clerks 
in  Kings  county,  and  for  their  compensation. 
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TITLE  VI. 

OP  THE  COURTS  OF  SPECIAL  SESSIONS  AND  POLICE  COURTS. 

CoAFTiEB  L  The  special  sessions  except  in  the  cities  of  New  York  and  Albany. 
n.  The  special  sessions  in  the  city  and  county  of  New  York. 
HL  The  special  sessions  of  the  city  of  Albany. 
IV.  The  police  courts. 

CHAPTER   I. 

TfiB  SPBCLAL  SESSIONS  EXCEPT  IN  THE  CITIES   OF  NEW  YORK 

AND  ALBANY. 

Section  56.  Jurisdiction  of  courts  of  special  sessions. 

67.  On  filing  certificate  of  county  judge,  of  justice  of  the  supreme 
court,  etc.,  proceedings  to  be  stayed  and  return  made  to 
district  attorney. 

58.  Same. 

59.  Jurisdiction  of  special  sessions. 
00.  Special  sessions  in  Brooklyn. 

61.  la. ;  in  Oswego. 

62.  By  whom  courts  of  special  sessions  to  be  held. 

63.  Recorder  of  a  city  to  hold  court. 

S  56.  Jnrisdiotioii  of  courts  of  special  sessions.— Subject  to 
the  power  of  removal  provided  for  in  this  chapter,  courts  of 
special  sessions,  except  in  the  city  and  county  of  New  York, 
and  the  city  of  Albany,  have  in  the  first  instance  exclusive 
jurisdiction  to  hear  and  determine  charges  of  misdemeanors 
committed  within  their  respective  counties,  as  follows : 

1.  Petit  larceny,  charged  as  a  fii-st  offense. 

2.  Assault  in  the  third  degree. 

3.  Racing,  running  or  testing  the  speed  of  any  animal  within 
one  mile  of  the  place  where  any  court  is  held. 

4.  Wrongfully  severing  any  produce  or  article  from  the  free- 
hold, not  amounting  to  grand  larceny. 

5.  Selling  poisonous  substances  not  labeled  as  required  by 
law. 

6.  Wrongfully  and  maliciously  removing,  defacing  or  cutting 
down  monuments  or  marked  trees. 

7.  Wrongfully  destroying  or  removing  mile-stones,  mile- 
boards  or  guide-boards,  or  altering  or  defacing  any  inscriptioii 
thereon. 

8.  Wrongfully  destroying  any  public  or  toll-gate,  or  turnpike 
gate. 

9.  Intoxication  of  a  person  engaged  in  running  any  locomo- 
tive engine  upon  any  railroad,  or  while  acting  as  conductor  of 
a  car  or  train  of  cars,  on  any  such  railroad,  or  a  misdemeanor 
committed  by  any  person  on  a  railroad  car  or  train. 


22         Code  of  Criminal  Pbocedure. 

10.  Selling  up  or  drawing  unauthorizi^d  lotteries,  or  printing  and  pub- 
lisnin^r  an  account  oi  any  such  illegal  lottery,  game  or  device,  or  sellinj^ 
lottery  tickets,  or  procuring  them  to  be  sold,  or  offering  for  sale  or  dis- 
tributing any  property  depending  upon  any  lottery,  or  for  selling  any 
chances  in  anv  lottery  contrary  to  the  proyisions  of  law. 

v  %  •  I 

11.  Unlawfully  running,  trotting  or  pacing  horses  or  any  other  animals. 

12.  Making  or  selling  slung-shot  or  any  similar  weapon. 

13.  Unlawfully  disclosing  the  finding  of  an  indictment. 

14.  Unlawfully  bringing  to  or  carrying  letters  from  any  county  jail, 
penitentiary  or  state  prison. 

15.  Unlawfully  destroying  or  injuring  any  mill-dam  or  embankment 
necessary  for  the  support  of  such  dam. 

Hi.  Unlawfully  injuring  any  telegraph  wire,  post,  pier,  abutment, 
materials  or  property  l)elonging  to  any  line  of  telegraph,  wilfully 
giving  a  false  alarm  of  fire,  or  wilfully  tampering,  meddling  or  interfering 
with  any  .station  or  box  of  any  fire  alarm  telegraph  system,  or  injuring  any 
box,  station,  wires,  poles,  supports  and  appliances  connected  with  or  form- 
ing a  part  of  any  lire  alarm  telegraph  system. 

Am'd  by  chap.  271),  Laws  1U05.     lakes  effect  Sept.  1,  1905. 

17.  Unlawfully  counterfeiting   any  representation,  likeness, 
similitude  or  copy  of  a  private  stamp,  wrapper  or  label  of  any 
mechanic  or  manufacturer. 

18.  M  ilicious  trespjuss  on  lands,  trees  or  timber,  or  injuring 
any  fruit  or  ornamental  or  shade-trees  or  vines. 

19.  Maliciously  breaking  or  lowering  any  canal  walls,  or 
wantonly  opening  any  lock-gate,  or  destroying  any  bridge,  or 
otherwise  unlawfully  injuring  such  canal  or  bridge. 

20.  U nhiwf uUy  counterfeiting  or  defacing  marks  on  jmckages^ 

21.  Unlawfully  setting  fire  to  wood  or  fallow  land,  or  allow* 
ing  the  same  to  extend  to  lands  of  othei-s,  or  unlawfully  refusing 
to  extinguish  any  fiie. 

22.  Unlawfully  or  negligently  cutting  out,  altering  or  de- 
facing any  mark  on  any  logs,  timber,  wood  or  plank  floating  in 
any  waters  of  this  state,  or  lying  on  the  banks  or  shores  of  any 
such  waters,  or  at  any  saw-mills,  or  on  any  island  where  thfr 
same  may  have  drifted. 

23.  Unlawfully  frequenting  or  attending  a  steamboat  landings 
railroad  deptH,  church,  banking  institution,  broker's  oflfice,  place 
of  public  amusement,  auction  room,  store,  auction  sale  at  private 
residence,  passenger  car,  hotel,  restaurant  or  any  other  gather- 
ing of  people. 

24.  Unlawfully  taking  and  carrying  away  the  oysters  of  another,  law- 
fully j>I anted  upon  the  bed  of  a  river,  bay,  sound  or  other  waters  withit» 
the  jurisdiction  of  this  state. 

2').   l^cmoving  property  out  of  the  county,  with  intent  to  prevent  t^xc 
panic  from  being  levied  upon  by  execution,  or  secreting,  assi^ing.  eonvc*^- 
ing  or  otherwise  disposing  of  propprty  with  intent  to  defraud  any  credit«-^T, 
or  to  prcvf'nt  the  ]>ropcrty  beinjT  ninde  liable  for  the  payment  of  debts,         of 
for  nH-eivinor  property  with  such  intent. 

2iK  Drivin;^  any  carria^je  u|)on  a  turnpike,  road  or  highway  for  the  [►  at* 
pose  of  running  horses;  or  wilfully  and  without  authority  riding  a  bic>M«.^'cU 
upon  a  sidewalk  or  footpath,  constructwl,  maintaine<l  or  allowed  to  rem^i^iiiT 
for  the  exclusive  use  of  pedestrians,  in  any  street  where  a  sidepath  io 

bicycles  is  maintained  oi\tside  ot  an  incorporated  city  or  village,  or  to 

driving  or  operating  any  automobile  or  motor  vehicle  upon  any  piaok  j^m^qB' 
or  public  hi«^h\\ay  at  an  unlawful  rate  ot  speeiL 

As  am  d  by  ch.  24U,  Laws  1<JU2.    lo  take  eneot  2:>eptember  I,  >002. 
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7.  Cruelty  to  animals  or  children  or  oirenses  of  children  under  section 
hundred  and  ninety-nine  of  the  penal  code. 
in*d  by  chap.  656,  Laws  1905. 
L  Cheating  at  ^^umes. 

K  Winning  or  losing  at  any  game  or  play,  or  by  any  bet,  as  much  aa 
^^nty-five  dollars  witliin  twenty-four  hours. 
3C  Selling  liquors  in  a  court  house  or  jail  contrary  to  law. 
3  1.  Exposure  of  the  person  contrary  to  law. 

32.  Crimes  against  the  provisions  of  existing  laws  for  the  prevention  of 
a.zmton  or  malicious  mischief. 
3^.  When  a  complaint  is  made  to  or  a  warrant  is  issued  by  a  committing 
a-^strate  for  a  violation  of  the  laws  relating  to  excise  and  the  regulation 
r  -taverns,  inns  and  hotels,  or  for  unlawfully  selling  or  giving  to  any 
:m<i.ian,  spirituous  liquors  or  intoxicating  drinks. 

34.  Frauds  on  hotel,  inn,  tavern  and  boarding  house  keepers. 

35.  For  all  violations  of  the  provisions  of  the  agricultural,  poor  and 
otnestic  commence  laws. 

-Am'd  by  chap.  555  of  1896.      In  effect  Oct.  1,  1886. 

36.  When  a  complaint  is  made  to  or  a  warrant  is  issued  by  a  committing 
^i^^istrate  for  a  violation  of  the  provisions  of  section  six  hundred  and 
&^«nty-five  of  the  penal  code  of  the  state  of  New  York. 

-Added  by  L.  1903,  chap.  92.     In  effect  Sept.  1,  1903. 

37.  Such   other  jurisdiction   as   is  now   provided   by   special   statute   or 
f^vanicipal  ordinance  authorized  by  statute.      See  chap.  92,  L.  1903. 

38.  When  a  complaint  is  made  to  or  a  warrant  is  issued  by  a  committing 
l^^gistrate  for  any  misdemeanor  not  included  in  tlie  foregoing  subdivisions 

*  this  section,  if  the  accused  shall  elect  to  be  tried  by  a  court  of  special 
^^sions,  as  provided  by  section  two  hundred  and  eleven.  But  this  sub- 
^^V'ision  shall  not  apply  to  any  misdemeanor  which  is  or  may  be  punish- 

•^le  by  a  fine  exceeding  fifty  dollars,  or  by  imprisonment  exceeding  six 

^m'd,  ch.  546  of  1897.    In  effect  Oct.  1,  1897.    See  chnp.  92,  L.  190*^. 
This  amendment  changed  the  wording  of  many  of  the  Bubdivisions, 
^^nitted  subda.  3  and  14  of  the  original  Bection  and  combined  tliis  and  the 
^^xt  section. 

Am'd  by  chap.  879  of  1884. 
^    This  amendment  omitted  subds.  12  and  27  ana  substituted  subd.  32,  there* 
^tDr 

Am'd  by  chap.  28  of  188G. 

This  amendment  inserted  in  subd.  14  the  words  **  county  jail,  penitentiary 
^^t;"  in  subd.  26,  a  comma  after  the  word,   "  turnpike  ;*'  and  omitted  in 
^^bd-  27,  the  words  **  contrary  tJ  law,'*  and  addod  the  wordj  **  or  children," 
Am'd  by  chap.  133  of  1889. 

This  amendment  added  to  subd.  18  the  words,  **  or  vines  "  ;  and  inserted 
^  new  subdivision  just  prec-eding  the  last  one  and  numbered  it  **  33." 
Am'd  by  chap.  521  of  1890. 

This  amendment  added  to  subd.  9  the  wonis.  "  or  a  misdemeanor  corn- 
knitted  by  any  person  on  a  railroad  car  or  train." 
Am'd  by  chap.  150  of  1893. 

This  aniendment  introduced  the  present  31st  subdivision. 
Am'd  by  chap.  570  of  1893. 

This  amendment  inserted  the  present  subdivision  35. 
Subdivisions  31  and  35  go  into  eflfect  Sept.  1,  1893. 
See  notes  under  sections  701,  717  and  721,  post. 

The  case  of  People  r.  Andrews,  20  St.  R<'p  ,  407 ;  50  Hun,  698  ;  8  N.  Y. 
»ipp.,  508,  was  reversed  in  26  St.  Rop.,  442  ;  115  N.  Y..  427  ;  7  N.  Y.  Cr.,315. 
Matter  of  Lord,  10  Abb.  N.  C,  293  ;  63  How.,  97,  has  been  virtually  over- 
Toled  by  subsequent  decisions. 

See  People  p.  Pahner,  8  St.  Rop.,  500. 

Act  of  1879.— The  act  of  1879,  chap.  390,  was  n  Id  to  bo  constitutional 
«Dd  valid.  People  ex  rel.  Comaford  r.  butcher,  83  N  Y  .  240  ;  rev'g  20  Hun, 
1841 ;  Devine  v.  People,  20  Id.,  98  ,  People  ex  n  I.  Stetzer  r.  Rawson,  61  Barb.. 
619  ;  People  ex  rel  Murray  v.  Justices,  etc. .  7 1  M.  Y. .  4')a. 

ConstltatlonaL — ^Thw  legLshitionliaj  bj.'ii  held  c()n:3titutionaL  People 
»reL  Comaford  ©.  Dutcher,  85  N.  Y..  210. 

Jurisdiotioil. — ^This  section  do  "s  not  d.  fme  any  crime.  It  only  providee 
that  of  certain  crimes,  enumerated  in  iti  several  suMivisions,  courts  ot 
neciai  sessions  have,  in  the  first  i/Mtince,  exclusive  jurisdiction,  l?«ov^^  "^ 
Jkfwey,  331^  Bep,,  427,  423;  11  N  Y  SuDp.,  GOO^. 
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Ck)urtB  of  special  sessions  have  such  jurisdiction  only  as  is  conferred  ia.pon 
them  by  this  section.    People  v.  Bates,  38  Hun,  181. 

Sections  56  to  59  simply  relate  to  the  jurisdiction  of  courts  of  BpeckaX  9e^ 
sions.    People  ex  rel.  Coon  r.  Wood,  35  St.  Rep.,  848. 

The  courts  of  special  sessions  are  not,  ana  never  have  been,  courts  <» 
record.  People  ex  rel.  McGrath  v.  Supervisors,  etc.,  28  St  Rep.,  941 ;  1^* 
N.  Y.,  130. 

The  provision  of  this  section,  in  terms,  apply  only  to  misdemeanor^ 
People  V.  Dewe^,  33  St.  Rep.,  427 ;  11  N.  Y.  Supp.,  602-8. 

The  jurisdiction  is  limited  to  crimes  committed  within  the  county  whef* 
the  magistrate  is  authorized  to  hold  his  court.  People  o.  Bates,  88  Huf^ 
181. 

No  provision  of  law  confers,  upon  a  justice  of  the  peace  or  upon  a  oontj 
of  special  sessions  held  by  him,  jurisdiction  of  a  crime  committed  beyond 
the  county  in  which  he  resides.  Id. 

The  jurisdiction  of  the  courts  of  special  sessions  extends  throughout  th9 
<x>unty.  People  ex  rel,  Fraser  v.  Board,  etc.,  17  St.  Rep.,  875;  2  N.  Y. 
Supp.,  611. 

The  provisions  of  sections  211  of  the  Code  of  Criminal  Procedure  do  not 
apply  to  the  cases  in  which  courts  of  special  sessions  have  exclusive  juris- 
diction under  this  section.  People  r.  Starks,  17  St.  Rep.,  287  ;  1 N.  Y.  Supp., 
72^. 

Where  the  offense  charged  is  one  of  which  courts  of  special  sessions  have 
exclusive  jurisdiction,  the  case,  unless  removed  in  pursuance  of  the  provi- 
sions of  sections  57  and  58  of  the  Code  of  Criminal  Procedure,  is  not  one  to 
be  prosecuted  by  indictment.    People  o.  Cook,  9  St.  Rep.,  412  ;  45  Hun,  86. 

The  provisions  of  section  188  and  189  of  the  Criminal  Code  are  not  appU- 
cable  to  such  cases.     Id. 

Tlie  limitation  declared  in  this  section  applies  to  cases,  where  the  com- 
plaint or  charge  Ls  made,  in  the  first  instance,  to  the  court  of  special  sessions, 
and  wliere  the  minor  offenses  enumerated  herein  are  those  which  are  sought 
to  be  redressed.     People  t.  Palmer,  6  St.  Rep. ,  341 ;  43  Hun,  405. 

And  so,  where  these  minor  offenses  are  sought  to  be  redressed  by  indict- 
ment in  the  oyer  or  sessions,  without  having  been  certified  there  under  the 
following  sections,  the  subject  will  be,  by  the  grand  jury  or  bv  the  court  in 
giving  directions  to  this  bony,  turned  over  to  the  court  of  special  sess^pns.   Id. 

If  tne  complaint  is  for  a  higher  offense,  and  it  is  sustained  by  indictment, 
then  the  oyer  and  couit  of  sessions,  in  case  the  indictment  is  found  in  the 
latter  court  or  sent  there  l)y  the  oyer,  will  have  jurisdiction.    Id. 

The  word  "  unlawfully,"  in  the  several  subuivisons  of  this  section,  is  an 
important  one  in  defining  the  offenses  over  which  the  court  has  jurisdic- 
tion.    People  ex  rel.  Baker  r.  Beatty,  39  Hun,  477. 

The  offense  of  keeping  a  disorderly  house  is  not  enumerated  in,  and,  there- 
fore, courts  of  special  sessions  have  not  exclusive  jurisdiction  of  such  offense 
by  virtue  of,  this  section.  People  ex  rel.  Miller  v.  Cooper,  4  St.  Rep.,  698  ;  42 
Hun,  197. 

Tlie  court  of  special  sessions  does  not  possess  exclusive  jurisdiction  over 
persons  accused  of  diluting  milk  in  violation  of  chap.  188  of  1885.  People 
r.  Austin,  19  St.  Rep.,  523 ;  49  Hun,  398  ;  3  N.  Y.  Supp.,  578. 

This  offense  is  not  one  of  those  enumerated  in  this  section.    Id. 

Tlie  asserting,  by  the  court  of  special  sessions,  of  an  exclusive  jurisdiction, 
and  the  refusal  of  opportunity  to  give  bail,  constitute  a  sufficient  error  to 
require  a  reversal  of  the  judgment  of  conviction.     Id. 

A  court  of  special  sessions  is  organized  and  exists  only  for  the  trial  of  each 
particular  case,  and  Ls  functus  officio  when  the  judgment  is  rendered  there- 
in. People  V.  Starks,  17  St.  Rep.,  234  ;  238  ;  1  N.  Y.  Supp.,  728 ;  Lattimore  c. 
People,  10  How.,  336. 

Subd.  1. — While  courts  of  special  sessions  can  only  try  cases  oi  petit 
larceny,  *'  charged  as  a  first  offense,"  it  is  not  essential  to  their  jurisdiction, 
in  a  case  of  petit  laro^my,  that  the  information  or  warrant  should  allege 
that  the  crime  charged  is  a  first  offense.  People  v.  Cook,  9  St.  Rep.,  413  ; 
45  Hun,  37. 

If  it  is  a  first  offense  in  fact,  the  court  has  jurisdiction  to  try  the  case.  Id» 

It  will  be  deemed  a  first  offense,  unless  the  contrary  is  charged.     Id. 
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Bj  this  fleotkA,  jurisdictioii  is  conferred  upon  oonrto  of  special  sessions  to 
lar  and  determine  certain  charges,  and  among  others  petit  larceny.  People 
rel.  Knov^lton  v.  Sadler,  2  N.  Y.  Or.,  439. 

This  section  is  not  to  be  so  construed  as  to  take  from  a  jury  in  the  courts 

oyer  and  terminer  and  of  the  sessions  the  power  to  find  a  verdict  of  petit 

rceny,  on  the  trial  before  them  of  an  indictment  for  gprand  larceny.  People 

Mrfameny,  80  Hun,  505  ;  1  N.  Y.  Cr.,  487 ;  17  W.  Dig., 4»2 ;  18  Abb.  N.  C, 

:  W  How.,  70. 

Where  a  charge  of  petit  larceny  alleged  as  a  first  offense  is  coupled  with 
xmnt  charging  a  cnme  of  which  the  Superior  Court  of  Buffalo  has  jurisdic- 
m,  and  it  is  a  degpree  of  such  crime  or  arose  out  of  the  same  transaction, 
e  said  court  has  jrvisdiction  to  try  such  petit  larceny.  People  v.  Rose,  29 
.  Rep.,  202. 

SuDd.  2. — In  the  list  of  misdemeanors,  the  Code  enumerates  assault  in  the 
ird  degree.    People  v.  Maschke,  2  N.  Y.  Cr.,  306,  note. 
By  this  section,  courts  of  special  sessions,  except  in  New  York  and  Albany, 
.ve  exclusive  jurisdiction  of  assault  in  the  third  degree.    Matter  of  Bray, 
St.  Rep.,  642  ;  12  N.  Y.  Supp.,  d6''i. 

A  charge  of  assault  in  the  third  degree  is  exclusively  cognizable,  in  the 
st  instance,  by  the  court  of  special  sessions,  except  a  certificate  that  it 
ould  be  prosecuted  by  indictment  be  allowed  by  the  county  judge  or  a 
preme  cxmrt  justice.  People  v.  Palmer,  15  St.  Rej).,  78  ;  109  N.  Y.,  415. 
Courts  of  special  sessions  have  exclusive  jurisdiction,  under  this  section, 
assaults  in  the  third  degree.  People  v.  McGann,  6  St.  Rep. ,  541 ;  43  Hun,  56. 
Babd..lO. — ^The  particular  description,  contained  in  subdivision  10  of 
IS  section,  clearly  embraces  only  offenses  defined  by  sections  833,  et  sea., 
chap.  8  of  the  Penal  Code.  People  r.  Dewey,  38  St.  Rep.,  427  ;  11  N.  Y. 
upp.,  602,  608.  A 

The  offense  of  being  a  common  g^bler,  in  selling  lottery  policies  unoer 
3tion  344  of  the  Penal  Code,  is  not  included  within  the  provisions  of  sub- 
vision  10  of  this  section.   Id. 

Subd.  18. — This  section  confers  jurisdiction  upon  courts  of  special  ses- 
>ns  to  hear  and  determine  charges  for  malicious  trespass  upon  lands,  etc. 
»ople  r.  Upton,  29  St.  Rep.,  778 ;  9  N.  Y.  Supp.,  685. 

SlLbd.  27. — By  subdivision  27  of  this  section,  courts  of  special  sessions 
kve,  in  the  first  instance,  exclusive  jurisdiction  to  hear  and  determine 
larges  of  misdemeanors  for  cruelty  to  animals.  People  v.  Christy,  47  St. 
^p.,  926 ;  65  Hun,  349 ;  8  N.  Y.  Cr.,  482  ;  20  N.  Y.  Supp.,  279.  The  remedy 
'  mdictment  is  not  proper  unless  the  case  is  brought  before  the  grand  jury 
'  virtue  of  a  certificate  under  the  following  section. 

Bubd.  33. — Under  subd.  o8  of  this  section,  the  magistrate  may,  by  a 
bstantial  withdrawal  and  discontinuance,  surrender  his  jurisdiction  of  the 
se,  and  the  grand  jury  and  court  of  sessions  may  become  subsequently 
nested  with  jurisdiction.  People  v.  Andrews,  20  St.  Rep. ,  408 ;  50  Hun,  593 ; 
?i.  Y.  Supp.,  508  ;  aff'd  on  this  point  in  26  St.  Rep.,  442 ;  115  N.  Y.,  429. 
It  was  neld,  in  People  v.  Burleigh,  IN.  Y.  Cr.,  524,  that  neither  this 
3tion  nor  any  provision  of  the  Criminal  Code  superseded  or  repealed  the 
t  of  1857,  as  amended  by  the  act  of  1869,  in  so  far  as  they  relate  to  the 
'ense  of  public  intoxication.  The  act  of  1857  was  repealed  by  chap.  401  of 
92. 

When  a  complaint  is  made  to  a  committing  magistrate  for  a  violation  of 
B  law  relating  to  excise,  the  magistrate,  subject  to  the  power  of  re- 
>val  provided  for  in  the  next  section,  obtains  exclusive  jurisdiction  to 
ar  and  determine  the  charge.  People  r.  Andrews,  20  St.  Rep. ,  408;  50  Hum, 
3  ;  3  N.  Y.  Supp.,  508  :  aff'd  upon  this  point  in  26  St.  Rep.,  442  ;  115  N.  Y. 
9. 

Courts  of  special  sessions  have  exclusive  jurisdiction  of  violations  of  the 
:cise  law  under  subd.  32  of  this  section,  subject  to  the  iK)wer  of  removal 
ovided  by  the  following  section.  People  v.  Starks,  17  St.  Rep. ,  237  ;  1  N. 
.  Supp.,  723. 

See  sections  30,   31,  32,    33,   34,  35,    36,  39,  42  and  43  of  chap,  401  of 
92,  as  amended  in  1893,  known  as  the  '*  Excise  Law." 
Smbd*  37« — Courts  of   special  sessions  have  jurisdiction  to  try  many 
[nor  offenses,  described  as  misdemeanors,  committed  within  the  county, 
d  such  other  jurisdiction  as  is  now  pro\'i(led  by  special  statute,  or  mu- 
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nicipal  ordinance  authorized  by  statute.    People  ex  rel,  McGrath  o.  8ii.per- 
visors,  etc.,  28  St.  Rep.,  089;  119  N.  Y.,  130. 

The  charter  of  Rocnester  empowers  the  police  justice  of  that  city  to  l:&old 
courts  of  special  sessions  for  the  trial  of  all  offenses  triable  in  such  co^jurts. 
People  V.  Cook,  9  St.  Rep.,  412  ;  45  Hun,  37. 

In  order  that  a  case  should  be  brought  within  the  exclusive  jurisdictdon 
of  courts  of  special  sessions  by  virtue  of  subd.  34  of  this  section,  such  eac elu- 
sive jurisdiction  must  be  conferred  bj"^  some  special  statute  or  mimio^ipal 
ordinance  authorized  by  statute.  People  ex  rel.  Miller  v.  Cooper,  4  St  R^p., 
693  ;  42  Hun,  197. 

The  recorder  of  the  city  of  Elmira,  under  its  charter,  has  exclusive  jtxris- 
diction  to  try  one  accused  of  keeping  a  disorderly  hou^,  subject  to  the 
right  of  such  person  to  apply  for  a  certificate  under  sections  57  and  3^  of 
Code  of  Criminal  Procedure.    Id. 

See  People  v.  Hatter,  22  N.  Y.  Supp.,  890. 

§  57.  On   filing   certifloate    of    county  judge  or   justioo    of 
the  supreme  court,  etc.,  proceedings  to  be  stayed  andretixru 
made  to  district  attorney.— Upon  filing  with   the   magistrate, 
before  whom  is  pending  a  charge  for  any  of  tlie  crimes  specified  in 
the  last  section,  a  certificate  of  the  county  judge  of  the  coaxitj, 
or  of  any  justice  of  the  supreme  court,  that  it  is  reasonable  l:h^^ 
such  charge  be  prosecuted  by  indictment,  and  fixing  the  sum  ^^ 
which  the  defendant  shall  give  bail  to  appear  before  the  gr-t^^^^ 
jury ;  and  upon  the  defendant  giving  bail,  as  specified  in     t.he 
certificate,  all  proceedings  before  the  magistrate  shall  be  stajr^*^» 
and  he  shall,  within  five  days  thereafter,  make  a  return  to     tJ^e 
district  attorney  of  the  county  of  all  proceedings  had  before  ln^^ 
upon  the  charge,  together  with  such  certificate  and  the  under" 
taking  given  by  the  defendant  thereon  ;  and  the  district  2it^t<^^ 
ney  shall  present  such  charge  to  the  grand  jury  ;  provided,  fcio"^' 
ever,  that  no  such  certificate  shall  be  given  except  upon  at  le^*^*' 
three  days'  notice  to  the  complainant  or  to  the  district  attoro^^y 
of  the  county  of  the  time  and  place  for  the  application  the 
for. 

Amended  by  chap.  360  of  1882. 

Tliis  aniendinent  substituted  an  entirely  new  section. 

Amended  by  chap.  393  of  1884. 

Tliis  amendment  added  the  proviso  to  the  section. 

See  notes  under  preceding  section.  ^^ 

People  r.  Dewey.  33  St  Rep.,  427  ;  11  N.  Y.  Supp.,  602  ;  People  v.  Camricr^J^' 
89  St.  Rep.,  505  ;  15  N.  Y.  Supp.,  437,  438 ;  People  v.  Christy.  47  St  Rej 
924  ;  20  N.  Y.  Supp.,  279 ;  People  v.  Hulett,  39  St  Rep.,  648  ;  15  N.  Y.  Su] 
631. 

Tliis  section  provides  a  procedure  for  obtaining,  from  a  county  judge 
justice  of  the  supreme  court,  a  certificate,  entitling  the  case  to  go  to  t 
grand  jury.     People  v.  Austin,  19  St.  Rep. ,  523  ;  49  Hun,  398  ;  8  N.  Y.  Supi 
579. 

The  general  term  cannot,  on  an  appeal  from  the  judgment  of  the  coi 
of  sessions,  modifying  the  judgment  of  the  8i)ecial  sessions,  review  the 
fusal  of  the  countv  judge  to  grant  the  certificate  authorized  by  thissectioi 
People  V.  Wilber,  39  St.  Rep.,  743  ;  15  N.  Y.  Supp.,  436. 

Where  the  defendant   is  informed  of  his  rights  under  the  pi 
section,  and  waives  tliem,  and  his  intoxication,  if  any,  is  not  to  such 
degree  as  to  incapacitate  him  from  comprehending  the  statements  made  ' 
him  by  the  magistrate,  the  refusal  to  grant  an  adjournment  on  this  groi 
is  not  error.     People  v.  Camrick,  39  St.  Rep.,  596  ;  15  N.  Y.  Supp.,  488. 

§  58.  Same.— When  a  person  is  brought  before  a  magistra' 
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^tged  with  the  commission  of  any  of  the  crimes  mentioned  in 
tion  fifty-six,  and  asks  that  his  case  be  presented  to  the  grand 
y,  the  proceedings  shall  be  adjourned  for  not  less  than  five 
r  more  than  ten  days  ;  and  if  on  or  before  the  adjourned  day 
5  certificate  mentioned  in  section  fifty-seven  is  not  filed  with 
)  magistrate  before  whom  the  charge  is  pending,  and  bail 
iren  by  the  defendant  as  therein  prescribed,  the  magistrate 
*11  proceed  with  the  trial,  and  when  the  defendant  is  brought 
fore  the  magistrate,  it  shall  be  the  duty  of  the  magistmte  to 
^orm  him  of  his  rights  under  section  fiftynseven  and  this  seO" 
•n. 

^Jnended  by  chap,  860  of  1882. 
^hia  amencunent  substituted  a  new  section. 
^  notes  under  sections  56  and  57,  post. 
(ee  cases  under  section  211  and  701,  post, 

tee  People  v.  Hulett,  39  St.  Rep.,  648  ;  13  N.  Y.  Supp.,  681 ;  People  v 
rks,  17  St.  Rep.,  234  ;  1  N.  Y.  Supp.,  723. 

K^  tiie  cases  designated  in  section  56,  ante^  the  person  accused  has  the 
^t  to  give  bail  for  his  appearance,  in  pursuance  of  the  provisions  of  this 
taon,  at  the  next  succeeding  court,  having  authority  to  inquire,  by  the 
>t^ention  of  a  grand  jury,  into  the  offense.  People  v.  Burleigh,  1  N.  Y. 
»  524. 

KXcapacity. — One  may  be  in  such  a  mental  condition  by  reason 
Intoxication  as  to  be  incapable  of  making  the  request  provided  for  by 
I  section.  People  r.  Camrick,  39  St.  Rep.,  596 ;  15  N.  Y.  Supp.,  438. 
tie  magistrate's  return  as  to  this  subject  will  he  accepted  as  correct  by 
appellate  court,  unless  there  is  very  strong  evidence  to  impeach  ite 
r^eotness.    Id. 

Waiver. — By  this  section,  the  magistrate  is  required  to  inform  the  ao- 
6<1  of  his  right,  under  this  and  the  preceding  section,  to  remove  the 
Oeeding  so  uiat  it  may  be  tried  after  indictment,  if  the  requisite  certifi- 
^  and  bail  can  be  obtained.      People  v,  McGann,  6  St.  Rep.,  541;  43  Hun» 

^  failure  to  ^ve  the  notice  to  the  prisoner,  in  pursuance  of  this  section, 
<st  a  jurisdictional  defect.    Id. 

lie  reauirement  is  not  mandatory,  but  only  directory.    Id. 
Ine  ri^nt  of  trial  by  indictment,  of  which  the  magistrate  is  required  by 
*  section  to  inform  the  defendant,  is  one  that  he  can  waive.    Id. 
^y  a  demand  of  an  immediate  trial  by  the  c  jurt,  he  waives  all  coDsidera* 
of  other  modes  of  proceeding  than  the  )ne  demanded.  Id. 


§  59.  Jurisdiction  of  special  sessions.— A   court    of    special 

^sions   having  jurisdiction  in  the   place   where   any  of   the 

xnes  specified  in  section  lifty-six  is  committed  has  jurisdiction 

"try  and  determine  a  complaint  for  such  crime,  and  to  impose 

s  punishment,  prescribed   upon   conviction  ;  unless   the   de- 

^dant  obtains  the  certificate  and  gives  the  bail  mentioned  in 

-tion  fifty-seven. 

i^ended  by  chap.  360  of  1882. 

"*^  amendment  dropped  out  a  reference  to  section  57  in  the  first  part, 

*  Substituted  the  latter  portion,  of  the  section. 

^e  People  v.  Austin,  19  St.  Rep.,  523  ;  49  Hun,  396  ;  8  N.  Y.  Supp.,  579  ; 

^Ple  V.  Camrick,  39  St.  Rep.,  596. 
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§00.  Special  sessions  in  Bnioklyit. — Suiiject  to  the  pwcr 

of  removal  provideil  for  by  svetions  tifty-seveu  and  fifty-eiglitof 
this  coile.  the  courts  of  special  «essit>ns  of  tlie  city  of  Brooklyn, 
shall,  ill  tf»e  first  instance,  have  jurisdiction  except  in  case  of  public 
oHicers  atid  conspiracy,  to  try  and  determiiKj  nil  comj^xiaints  made 
before  tlieni,  or  before  a  jxdice  magistrate,  or  justice  of  the  peace 
for  mi»«deme;mor  committed   in  said  city,  wliei'e  U»e  term  of  im- 
prisonment does  not  exceed  one  year,  with  or  witliout  fine,  and  to 
impose  tite  same  punishment  as  is  authorized  by  statute  in  like 
cases  u  be  inflicted   by  tlie  county  court  of  the  county  of  Kin^i^ 
Wliere  any  jury  is  require!  for  the  trial  of  any  crime  or  inisdc- 
mean.)r  in  said  courts  of  special  sessions  in  tJie  city  of  Brooklyi^t 
the  said  courts  shall  have   power  to  summons  as  many  jurore  a3 
tlie  court  mav  deem  necessary  for  the  trial  of  such  action  or  mi^^' 
demeanor.     The   said   court   of   special   sessions   in    the  city  <->f 
Brooklyn   shall  have  power  to  take  bail  in  a  reasonable  amount 
for  all  misdemeanors,  and  shall  h^^ve  power  to  take  undertakinfj^ 
in  bail  cither  with  or  without  the  defendant  ihereon  in  the  discr^' 
tion   of  said   courts.      All    tin  ?s   impo.s'd  by    the  said  courts  of 
8peci:il  sessions  in  ilie  cits'  o-   Brooklyn,  or  hy  police  nmff'stnitcs  in  fsiiM  city. 
upo.i  (i  iiiiilanis  c'o.Mvicifd  in  saiil  conrts  or  by  such   injigislnUcs  of  c  imcs, 
inisfitMiu*  iMor<  <»r   violi?if)ns  of  any  citv  onlinrince  of   the  citv  of  Bro<»kJvn, 
w   icli  txw  p  ii  I  l»v  s'ii!li  (lefen  iants  so  convieled,  to  Ibe  sheriff  of  tlic  c<»um  y  of 
Kmirs   or   to   ib<r   kccpcM*   <»f   the   peniJenliury  of   tbe  said  city,  biinll  bo  pail 
fno»tlily  bv  tb«'  Mjiiil  slicriff  or  said  k('(!i>er  to  the  respective  clerks  of  the  tonr'.s 
in  wiiicli  the  Njiid  fin<*s  are  iupised;  pr)vided.  however,  that  the  said  she  iiT  <\' 
k«*epcr  (»f  I  be  p«Miii(Mniary  of  ivinirs  connty  may.  in  bis  discretion,  pay  hH  sncli 
fine-*  s  )  p.ii  I  to  ili^ni.  or  cither  of  llicni.  directly  to  the  ciiy  tronsiirorof  llie  <-iiy 
of  Rroo'vlyn.     In  nn  cxMininaiifni  beUl  in  ar»y  crnn»nal  proceedinij  (>y  a  iKilio 
Tniirisf  ate  in  ilic  ciiy  of  Brooklyn,  the  testimony  of  each  milness  may,  in  thi? 
di<(;retioti  oi"  the  mas^iNtrati;.  be   taUe  i  a»*  a  deposition   by  tlie  official  btenoij. 
raplicr    f  llie  court  in  whicli  .snid  innij^isfrate  holds  such  exiiminntioii.     8inU 
inin-iles  when  so  taken  and  when  ceriitli'd  by  the  stenographer  aiMl  by  fho 
inairistrate  who  hehl  sncli  examinaii'Mi.  nball  both  with  reference  to  such  ex- 
amirnition.  and  in  al   procedure  in  connecti  »n  with  such  examination    provitled 
for  any  sectirm  in  this  c<xle  n  »t  ifjconsisient  herewith,  lie  regartkii  as  HCtimlly 
taken  down  in  writing  by  such  magistrate  and  subscribed  by  tlie  witueas  at 
such  examination. 
Am'd  by  chap.  92  of  1896.     In  effect  March  11,  1896. 

Amended  by  chap.  45  of  1885. 

This  amen^ent  virtually  re])ealed  the  original  section  and  added  am 
entirely  new  provision  upon  the  same  subject. 

Amended  bv  chap.  864  of  1889. 

Tliis  amendment  added  all  subsequent  to  the  first  paragii^ih  of  the 
■ection. 

8ee  notes  under  section  701,  post. 

Courts  of  special  sessions  in  the  city  of  Brooklyn  have  ezolusiye  juris- 
diction to  try  and  determine  all  complaints  for  misdemeanors  where  the 
term  of  imprisonment  does  not  exceed  one  year,  subject  to  tbe  power  of 
removal  by  a  certificate  from  a  county  iudpje  or  supreme  coon  justice. 
People  ex  rel.  Templeman  v.  Green,  4  N.  Y.  Cr.,  443. 

§  61.  W. ;  in  Oswego.— The  court  of  special  sessions  in  the 


Of  TiiE  Stave  of  New  York.  2^ 

I  Oswego,  where  held  by  the  recorder,  has  ako  jurisdiction 
U  cases  of  offenses,  crimes  against  public  decency,  sellings 
)le8ome  provisions,  clieats,  breaches  of  the  peace,  disobey- 
6  commands  of  officers  to  render  assistance  in  criminal 
obstructing  officers  in  the  discharge  of  their  duties,  adult- 
J  distilled  spirits,  not  delivering  marked  property,  de- 
marks  or  putting  false  marks  on  floating  timber,  all 
ions  against  the  laws  and  ordinances  of  or  applicable  to  the 
rhen  such  violation  is  a  misdemeanor,  and  all  attempts 
omit  any  crimes  herein  named  or  referred  to  when  such 
pt  is  a  misdemeanor. 

I,  By  whom  oourt  of  special  seesions  to  be  held.— Un- 
•ovision  is  otherwise  made  by  law,  a  court  of  special  ses- 
must  be  held  by  one  justice  of  the  peace  of  the  town  or 
I  which  the  same  is  held,  and  sections  two  hundred  and 
-three,  two  hundred  and  ninety-four,  two  hundred  and 
-five,  three  hundred  and  ten,  three  hundred  and  thirty-two, 
hundred  and  thirty-three,  three  hundred  and  thirty-four, 
hundred  and  thirty-five,  three  hundred  and  thirty-six,, 
hundred  and  thirty-seven,  three  hundred  and  thirty-eight, 
linndi*ed  and  thirty-nine,  three  hundred  and  forty,  three 
ed  and  forty-one,  three  hundred  and  forty-two  and  three 
ed  and  fifty-nine  to  four  hundred  and  fifty,  both  in- 
e, shall  apply  as  far  as  maybe  to  proceedings  in  all  courts 
cial  sessions  or  police  courts. 

tided  bv  chap.  860  of  1882. 

ainendment  made  certain  sections,  therein  specified,  applioable  to 

lings  in  courts  of  sessions  or  police  courts. 

lit  of  special  ^esaioDB,  unless  provision  is  otherwise  made  by  law,  is 

sld  by  one  justice  of  the  peace.    Matter  of  Bray,  84  St.  Rep.,  642 ;  19 

•upp.,  867. 

e  city  of  Binghamton,  such  provision  is  made.    Id. 

*eople  V.  Bat^,  38  Hun,  181  ;  People  ex  rel.  Fellows  tj.  Hogan,  29  St. 

12. 

J.  Beoorder  of  a  city  to  hold  court.— A  recorder  of  a  city 

►wer  to  hold  a  court  of  special  sessions  therein. 

recorder  of  the  city  of  Elmira  is  authorized  to  hold  courts  of  special 
i  and  exercise  the  powers  and  jurisdiction  of  such  courts.  People  ex 
ler  V,  Cooper,  4  St.  Rep.,  693  ;  42  Hun,  197. 
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CHAPTER  11. 

THE  SPECIAL  SESSIONS  IN  THE  CITY  OF  NEW  YORK. 

Section  04.  Jurisdiction. 
65.  Seal. 

§  64.  Jurisdiction. — The  courts  of  special  sessions  in  the  city  of  Ner 
York,  within  their  respective  divisions,  have  jurisdiction. 

1.  Such  is  conferred  on  them  by  the  Greater  Xew  York  charter  and  otber 
other  existing?  statutes. 

2.  To  send  process  and  other  mandates  in  any  matter  of  which  they  havf 
jurisdiction  into  any  county  of  the  state,  for  service  or  execution,  in  like 
manner  and  with  the  same  force  and  effect  as  similar  process  or  mandat« 
of    the    court    of    general    sessions    of    the    city    and    county    of    New 
York,     and     of     county     courts     in     counties     other     than     New    York, 
as    provi<led    by    the    code;     and    particularly    to    compel    the    attend- 
ance    of     witnesses,     to    order     the     conditional     examination     of    wit- 
nesses,     to     issue     commissions      for     the     examination      of     witnesses 
without  the  state,  to  inquire  into  the  insanity  of  a  defendant  and  to  dis- 
niisj*  the  prosecution   of  an   action   in  like  manner  as  the  prosecution  of 
actions  by  indictment  may  be  dismissed,  conformably  to  the  provisions  of 
title  twelve  of  part  four  of  this  code. 

Amended  by  chap.  ofiS,  Laws  1904.  Takes  eflfect  Sept.  1,  1904,  and  ill 
acts  inconsistent  with  this  chapter  are  repealed. 

See  sections  741  to  148,  post. 

Subd.  1. — Misdemeanors  committed  in  the  city  and  oounty  of  New  York 
must  be  tried  and  determined  in  the  court  of  special  sessions,  unless  the  case 
is  directed  to  be  tried  in  the  court  of  general  sessions.  Kolasem  v.  Broad- 
way &  S.  R.  R.  Co.,  48  St.  Rep.,  657. 

Tlie  court  of  special  sensions  of  the  city  of  New  York  has  jurisdiction  of 
the  offense  of  an  assault  with  intent  to  steal.  People  v.  Bernardo,  1  N.  Y. 
Cr.,  245. 

A  warrant  of  commitment,  issued  upon  a  judgment  of  a  court  of  special 
sessions,  need  not  set  forth  that  the  prisoner  was  convicted  of  petit  Iwomit 
charged  as  a  first  offense.  People  ex  rel.  Loughlin  v,  Finn,  87  N.  Y.,S»w 
It  is  suflicient  if  it  appears  that  the  conviction  waa  for  an  offense  of  which 
the  court  had  jurisdiction.     Id. 

Petit  larceny  is  a  misdemeanor  within  the  meaning  of  this  sectioo. 
People  f'x  rrl.  Laughlin  v.  Finn,  26  Hun,  58  ;  aff'd,  87  N.  Y.,  533. 

The  Penal  Code,  which  went  into  oix^ration  since  the  decision  of  the  above 
cited  ca.se,  ha.s,  by  section  5B5,  declared  this  offense  to  be  a  misdemeanor. 

Under  this  section,  the  magistrate,  in  his  discretion,  may  send  a  case  for 
the  violation  of  chap.  181  of  1888  to  the  special  sessions  for  trial,  if  the 
defendant  so  elect.  P(»ople  ex  rel.  Fellows  r.  Hogan,  29  St.  Rep.,  112;  55 
Ilun,  394  :  8  N.  Y.  Supp.,  451. 

Th(,*  maiidiitory  retnnrenients  of  section  4,  chap.  877  of  1887,  as  amended 
by  chap.  181  of  188^,  apply  only  where  the  magistrate  takes  jurisdiction 
under  it,  and  do  not  prevent  him  from  sending  the  case  to  the  sessions  for 
trial  as  a  misdemeanor,  a.s  authorized  by  section  64  of  the  Code  of  Criminal 
Procedure.  People  ex  rel.  Fellows  v.  Hogan,  33  St.  Rep.,  48;  128N.Y., 
'.M9. 

Subd.  4. — The  fourth  subdiWsion  of  this  section  gives,  it  aeems,  to  the 
Ki>ecial  sessions  of  New  York  a  greater  limit  of  punishment  than  is  conferred 
u\Hm  similar  (^ourt«  in  other  counties  of  the  state.  Matter  of  Bray,  84  St 
RcM)..  642  ;  12  N.  Y.  Supp.,  367. 

Subd.  6. — The  statute  is  silent  as  to  the  officers  by  whom  or  the  offenaa 
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hidi  the  reeognLsances  therein  referred  to,  in  subd.  6,  may  hare  been 

.    Matter  of  McMahon,  64  How.,  289. 

15.  BemL — The  seal  heretofore   provided  for   the   courts   of   special 

ns  in  said  city  on  which  is  engraved  the  arms  of  the  state  and  the 

I,  "court  of  special  sessions  of  the  city  of  New  York,"  with  the  nuin- 

f  the  division  of  the  court,  shall  continue  to  be  the  seal  of  the  court, 

11  procesa  issued  by  said  court  shall  be  sealed  with  the  said  seal  and 

1  by  the  elerk  of  said  court. 

ended  by  chap.  563,  Laws  1904.    Takes  effect  Sept  1,  :i904. 

J6.  Term  of  oflloe.— The  term  of  office  of  i  le  clerk  and 
ty  clerk  of  the  court  of  special  sessions  in  the  city  and 
ty  of  New  York  is  the  same  as  the  term  o:  office  of  the 
e  justices  of  that  city. 

67.  Ck>urt9  when  held.— The  court  of  special  feessiona  la  the 
and  county  of  New  York,  may  be  held  as  often  and  at  such 
8  as  the  justices  thereof  may  tliink  expedient- 


CHAPTER  in. 

US  SPECIAL  SESSIONS  IN  THE  GETS  HE   LJBAKT. 

JUKd^  JurUdictioih 
69.  Recognizances. 

70l  Cases,  in  which  defendant  mis^t  be  hflld  lO^^iW  before  court  of 
special  sessions. 

71.  By  whom  court  to  be  held. 

72.  Clerk. 

73.  Court,  when  and  where  held. 


38.  JuriadiotLon.— The  court  of  speoial  sessions  in  the  city 
Ibany  has  jurisdiction : 

To  try  and  determine  all  cases  of  petit  laroeny  charged  as  a 
offense,  and  all  misdemeanors,  not  being  infamous  crimes, 
nitted  within  the  city,  when  a  person  accused  of  such  crime 
iademeanor  demands  to  be  tried  before  such  court  of  special 
JOB  held  by  the  recorder  of  said  city,  instead  of  before  a  police 

»; 

To  take  recognizances,  to  appear  before  the  court  at  a  suceed- 
erm  from  persons  charged  with  a  crime  cr  misdemeanor,  tri- 
therein ; 

To  impose  and  enforce  sentence  of  fine  or  impiisoniDODt,  or 
,  in  the  discretion  of  the  court,  in  all  cases  within  iVx  juris- 
)n,  upon  conviction  to  the  same  extent  as  the  county  coiirt  of 
ounty  of  Albany  could  do  in  like  cases. 
To  punish  a  contempt  of  court  in  the  same  manner  and  to 
ame  extent  as  the  supreme  court  could  do  in  like  oases. 
In  cases  where  a  jury  trial  is  demanded  by  a  defendant, 
raw  from  the  jury  box  containing  the  names  of  jurors  whf         '$iM 
le  in  the  city  of  Albany,  such  number  of  names  as  the  re 
er  or  county  judge  may  direct,  and  to  require  the  sherii: 
le  county  to  summon  the  persons  so  drawn  to  appear  at  the 
)  designated  for  trial,  to  impanel  a  jij-y  of  twelve  men,  to 
lire  the  attendance  of  additio:aal  jurors  and  to  punish  a  jurcv 
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or  witness  neglecting  to  appear,  in  the  same  manner  and  to  the 

same  extent  as  the  supreme  court  could  do  in  like  casea 

6.  On  motion  of  the  district  attorney,  to  issue  a  warrant  for  the 

arrest  of  a  person  who  neglects  to  appear  agreeably  to  the  reqaire- 

ments  of  a  recognizance  to  appear  thereat,  commanding  the  officer 

executing  the  same  to  bring  the  part^  forthwith  before  the  oonrt, 

if  in  session,  otherwise  to  commit  him  to  the  common  jail  of  the 

county,  there  to  remain  until  delivered  by  due  course  of  law. 

Am'd  by  ch.  645  of  1900. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  by  chap.  860  of  1882. 

This  amendment  dropped  out  subd.  5  of  the  original,  and  inserted  subd.  ^ 
of  the  present,  section. 

See  chap.  284  of  1872,  as  amended  by  chap.  864  of  1881. 

Subd.  1. — ^The  words  **  infamous  crimes  "  in  this  section  apply  to  such 
crimes  as  were  infamous  at  common  law.  People  ex  reL  C^penheim  ^^ 
Parr,  5  St  Rep.,  70  ;  42  Hun,  816. 

The  publication  of  a  libel  is  not,  in  its  nature,  an  infamous  crime.    Id. 

An  infamous  crime  is  an  offense  implying  such  a  dereliction  of  moT^ 
principle  as  carries  with  it  a  conviction  of  a  total  disregard  of  theobUgatioi^ 
of  an  oath.    Id. 

Subd.  3. — ^The  special  provision  of  subd.  8  of  this  section  confers  ap^>^ 
the  special  sessions  of  the  city  of  Albany  the  power  of  imposing  senteS^-^ 
of  fii^  and  imprisonment  to  the  extent  possessed  by  the  coiut  of  sessions  ^ 
the  county  of  Albany  in  like  cases.    People  c,  HoUenbeck,  1  N.  T.  Cr.,  4^^ 
(16  How.,  404. 

By  the  third  subdivision  of  this  section,  the  limit  of  punishment,  ^vem 
the  special  sessions  of  the  city  of  Albany,  is,  it  aeema,  co-extensive  with  tl 
conferred  upon  the  court  of  sessions  of  the  county  of  Albany.    Matter 
Bray,  84  St.  Rep.,  642 ;  12  N.  Y.  Supp.,  867. 

§  69.  Becogiiizance8.~Upon  charges  for  offenses  triaUe 
this  court,  the  police  magistrate  or  any  other  magistrate  in 
city  hearing  the  same,  shall,  if  offered,  take  recognizances 
the  cases  provided  by  law  returnable  at  the  court  of  special  a 
sions ;  and  all  such  recognizances  as  shall  have  been  so  tak: 
shall  be  returned  to  and  filed  with  the  district  attorney  of 
county  of  Albany.  If  no  such  recognizance  be  offered,  t-^^ 
magistrate  or  magistrates  shall  commit  the  defendant  to  t:-5^ 
common  jail  of  the  county  of  Albany  until  he  shall  be  therm  ^ 
delivered  in  due  course  of  law,  and  the  trial  of  such  pe»<^^ 
shall  be  had  before  the  court  of  special  sessions,  except  tti/* 
where  a  police  justice  or  other  magistrate  in  this  city  has  juri^ 
diction,  the  defendant  may  elect  to  be  tried  before  such  poli<?^ 
justice  or  other  magistrate. 

Amended  by  chap.  860  of  1882. 

This  amendment  substituted  the  present  section. 

§  70.  Cases,  in  which  defendant  must  be  held  fbr  trial  before 
court  of  special  sessions.— Whenever  a  person  is  brought  before- 
a  police  justice  or  other  magistrate  of  the  city,  chargea  with  any 
«i£  tj:e  following  crimes,  viz. : 

Petit  larceny  charged  as  a  first  offense,  offenses  against  the 
latWB  relating  to  excise  and  the  regulation  of  taverns,  inns  and 
T^otdi*^  offenses  being  misdemeanors  against  the  laws  relating  to 
gaming.* 
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saults  upon,  and  interference  with,  a  public  officer  in  the 
,arge  of  his  duty,  and  it  shall  appear  to  the  magistrate  that 
rime  has  been  committed,  and  that  there  is  sufficient  cause 
ilieve  the  defendant  guilty  thereof,  the  magistrate  must 
*  him  to  be  held  to  answer  the  charge  before  the  court  of 
al  sessions.* 

tended  by  chap.  860  of  1882. 

B  amendment  substituted  the  present  section. 

71.  By  whom  court  to  be  held.— The  court  of  special  ses- 
;  in  the  city  of  Albany  must  be  held  by  the  recorder  of  the 

with  or  without  one  or  more  of  the  justices  of  the  peace 
associated  with  him.  In  case  of  the  absence  or  inability  of 
•ecorder  to  act,  the  county  judge  of  the  county  of  Albany 
;  act  in  his  place.  If  the  recorder  and  county  jud^e  are 
unable,  by  reason  of  absence  or  other  cause,  to  hold  the 
b,  the  clerk  must  adjourn  the  court  to  the  next  following 
iday,  and  continue  such  adjournments  until  the  recorder  or 
ty  judge  attends.  Not  more  than  two  officers  shall  be  des- 
eed or  appointed  by  the  sheriff  or  other  authority  to  attend 
K)urt  of  special  sessions  of  the  city  of  Albany,  unless  the 
b  shall,  by  an  order  entered  in  its  minutes,  require  the 
idance  of  a  greater  number. 

lended  by  chap.  860  of  1882. 

»  amen<unent  combined  the  original  sections  69,  70  and  71,  into  the 

at  section. 

72.  Clerk.— The  county  clerk  of  Albany  county  is  clerk  of 
x>urt  of  special  sessions  of  the  city  of  Albany,  and  must 
id  the  same  in  person  or  by  deputy. 

78.  Court,  when  and  where  held.— The  court  of  special  ses- 
;  of  the  city  of  Albany  must  be  held  at  the  city  hall  in  the 
of  Albany,  on  Tuesday  of  each  week,  and  may  be  held  and 
nued  for  such  length  of  time  as  it  deems  proper. 


CHAPTER  IV. 

THE  POLICE  C0UKT8. 

Section  74.  Jurisdiction. 

75.  Repealed. 

76.  Repealed. 

77.  Repealed. 

78.  Compensation  of  justice. 

74,  Jurisdiction.— Police  justices  have  such  jurisdiction,  and 

I  only,  as  is  specially  conferred  upon  them  by  statute.     The 

ts  held  by  police  justices  are  called  police  courts,  and  courts 

)ecial  sessions  are  also  called  police  courts,  and  are  so  desig- 

d  in  different  parts  of  the  Code. 

lended  by  chap.  800  of  1883. 

is  amendment  added  the  latter  paragraph  of  the  present  section. 

3  *  Sic. 
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The  last  reference  to  this  section  in  Kolsem  v.  Broadwaj,  etc,  48  8t  Bep., 
657.  should  be  to  section  64,  ante. 

Jurisdiotion.— The  legislature  intended  by  this  section  to  preserve  the 
iurisdiction  of  police  justices  as  it  existed  before  the  adqption  of  the  Oim- 
inal  and  Penal  Codes.    Matter  of  McMahon,  64  How.»  290. 

Police  justices  possess  only  such  powers  as  are  specially  conferred  bj 
statute.  IColzem  v.  Broadway  &  8,  R.  K.  Co.,  48  St  Bep.,  657 ;  20  N.Y.  Supp., 
701. 

Police  magistrates  have  the  same  power  to  commit  pa!Bon8  convicted  of 
disorderly  conduct  in  default  of  bail  as  they  nossessed  Defore  the  nassage  of 
the  Code  of  Criminal  Procedure.  Matter  of  McMahon,  1  N.  Y.  Cr.,  58;  M 
How.,  285. 

Where  authority  is  conferred  upon  a  particular  ofiftoer  or  majgistrate, 
giving  him  special  jurisdiction  in  a  criminal  matter,  with  special  directiooi 
as  to  the  mode  of  procedure,  he  must  be  deemed  to  act  as  an  officer  and  not 
as  a  court  of  special  sessions.    People  v.  Trumble,  1  N.  T.  Gr.,  446. 

§  75.     Repealed,  cL  414,  1897.     To  take  effect  July  1,  1897. 

§  76.     Repealed,  cb.  414,  1897.     To  take  effect  July  1, 1897. 

§  77.    Repealed,  cL  414,  1897.    To  take  effect  Joly  1, 1897. 

g  78.  OompenBationof  justioe.  A  police  jostioe  cannot  retain 
to  his  own  use  any  costs  or  fees,  but  may  receive  for  his  servioefi 
an  annual  salary,  to  be  fixed  in  villages  by  the  board  of  trustees, 
and  in  cities  by  the  common  council,  except  where  the  same  is 
otherwise  fixed  by  law ;  and  such  salary  shall  not  be  increased 
or  decreased  during  his  term  of  office. 
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PART  II 

OF  THE  PBEVENTION  OF  CBIHB. 

TniiX  L  Of  lawful  resist akcs. 

IL  Of  the  nrrEBVENTioN  of  the  offioebs  of  jusram. 


TITLE  I. 

OF  LAWFUL  EBSI8TAN0B. 

Obapteb    I.  General  provisions  respecting  lawful  resistanoeb 
U.  Resistance  by  the  party  about  to  be  injorecL 
UL  Resistance  by  other  parties. 

CHAPTER  I. 

GENERAL  PROVISIONS  RESPECTING  LAWFUL  RESISTANOB. 

Section  79.  Lawful  resistance;  by  whom  made. 

■ 

^  79.  lAwfUl  resistanoe,  etc.— Lawful  resistance  to  the  com-    j 
mission  of  a  crime  may  be  made :  / 

1.  By  the  party  about  to  be  injured ; 

2.  By  other  parties. 

See  seotuui  26  of  Penal  Code  and  note. 

CHAPTER  IL 

BESIBTANOE  BY  THE  PARTY  ABOUT  TO  BE  IKJXJBED. 

Section  80.  In  what  cases  ;  to  what  extent. 

§  80.  In  what  oases ;  to  what  extent.— Resistance  sufficient 
to  prevent  the  crime  may  be  made  by  the  party  about  to  be  in- 
jured: 

1.  To  prevent  a  crime  a^inst  his  person  ; 

2.  To  prevent  an  illegsS  attempt  by  force  to  take  or  injure 
property  in  his  lawful  possession. 

See  section  26  of  Penal  Code  and  note. 

Self-defense. — What  it  is  necessary  to  show,  to  authorize  a  nerson  to  use 
a  weapon  in  self-defense.    Evers  v.  People,  3  Hun,  716;  affd,  68  N.  Y.,  625. 

As  to  when  the  right  of  self-defense  may  be  rightfully  exercised  to  the 
extent  of  taking  human  life,  see  People  v.  Minisci,  12  St.  Kep.,  719. 

The  right  of  attack  for  the  purpose  of  defense  does  not  arise  until  the 
accused  nas  done  everything  in  his  power  to  avoid  the  necessity.  People  v. 
Sullivan,  7  N.Y., 396. 

When  party,  who  is  attacked,  may  kill  his  assailant.  People  «.  Shorter, 
2  N.  Y.,  193.  This  principle  will  not  justify  one  in  returning  blows  with  a 
dangerous  weapon  when  ne  is  struck  with  the  naked  hand,  if  there  is  no 
reason  to  apprenend  a  desifipi  to  do  him  great  bodily  harm.  Id.  Nor  will 
it  justify  homicide,  when  tne  combat  can  be  avoided,  or  where,  after  it  ia 
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begun,  the  party  can  withdraw  from  it  in  safety  before  he  Uk  his  adver- 
sary.    Id.  ' 

Hhe  prisoner,  in  order  to  justify  the  homicide,  must  establish,  beyond  a 
reasonable  doubt,  that  he  did  apprehend,  and  had  reason  to  appurehend,  that 
he  waB  in  imminent  danger  of  his  life,  or  of  the  infliction  of  some  great  per- 
Bcnal  injury.  Patterson  v.  People,  46  Barb.,  625.  Tins  case  was  overruled 
in  People  v.  Schryver,  42  N.  Y.,  1,  8,  as  to  the  point  that  Hie  prisoner  was 
bound  to  prove  his  justification  beyond  a  reasonable  doubt. 

There  must  be  a  reasonable  ground  for  the  prisoner's  belief.  People  r. 
LAmb,  54  Barb.,  842;  afiTd,  2  Abb.  N.  S.,  148;  2  Keyes,  860.  In  such  case,  it 
is  inunaterial  whether  his  impressions  were,  or  were  not,  correct.    Id. 

The  fact  that  the  accused  aid  in  fact  entertain  an  apprehension  of  great 
personal  injury,  is  not  sufficient ;  the  jury  must  reach  the  conviction  that 
there  waa  reasonable  ground  for  such  apprehension.  People  v.  Austin,  1 
Ptok.,  154. 

See  also  People  v.  Ck)le,  4  Park.,  85 :  Pfomer  v.  People,  4  Id.,  668 ;  Uhl 
«.  People,  5  Id.,  410. 

,  I>e^n8e  of  property. — ^The  owner  of  property,  if  in  rightful  possession, 
^  justified  in  using  all  necessary  force  to  defend  such  possession.  Ck>rey  v. 
People,  45  Barb.,  2(52 ;  Gyre  v.  Culver,  47  Id.,  592. 

To  prevent  felony. — ^For  the  amoimt  of  force  a  party  may  use  to  pre- 
sent tne  consmnmation  of  a  felony,  see  Ruloff  v.  People,  45  N.  Y.,  218. 

CHAPTER  ni. 

BESISTANCE  BY  OTHER  PABTIES. 

Section  81.  In  what  cases. 

§  81.  In  what  cjases.— Any  other  person,  in  aid  or  defense  of 
'^^  person  about  to  be  injured,  may  make  resistance  sufficient  to 
?^vent  the  injury. 

section  26  of  Penal  Ck)de  and  note. 


TITLE  IL 

OP  THE  INTERVENTION  OP  THE  OFFICERS  OF  JUSTICE. 

L  Intervention  of  public  officers  in  general. 

n.  Security  to  keep  the  peace. 
in.  Police  In  cities  and  villages,  and  their  attendance  at  exposed 

places. 
ly.  Prevention  and  suppression  of  riots. 

CHAPTER  I. 

INTERVENTION  OF  PUBLIC  OFFICERS  IN  GENERAL. 

Ssonov82.  In  what  case. 

83.  Persons  acting  in  their  aid,  justified. 

§  82.  Ill  what  oases.— Crimes  may  be  prevented  by  the  inteiw 
ion  of  the  officers  of  justice  : 

1.  By  requiring  security  to  keep  the  peace ; 
^   2.  By  forming  a  police  in  cities  and  villages,  and  by  requiring 
^l^eir  attendance  in  exposed  places ; 
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8.  By  suppressing  riots. 

See  sections  84-101 ;  10^117,  post. 

§  83.  Persona  acting  in  their  aid,  justifiad.— When  the  o£S- 
eel's  of  justice  are  authorized  to  act  in  the  prevention  of  crime> 
other  persons,  who  by  their  command  act  in  their  aid,  are  losti* 
fied  in  so  doing. 

See  subd.  1,  section  228,  of  Penal  Code. 

CHAPTER  IL 

SECUArrY  TO  KEEP  THE  PEACE» 

Brnmov  84.  Information  of  threatened  crime. 

85.  Examination  of  complainant  and  wttnesset. 

86.  Warrant  of  arrest. 

87.  Proceedings,  on  comnlaint  beine  controverted. 

88.  Person  complained  of,  when  to  be  discharged. 

89.  Security  to  keep  the  peace,  when  required. 

90.  Effect  of  giving  or  refusing  to  give  security. 

91.  Person  committed  for  not  giving  security,  now  dischaiged. 

92.  Undertaking  to  be  transihitted  to  county  court. 

93.  iSecurity,  when  required,  for  assault,  etc.,  in  presence  of  a  oomt 

or  magistrate. 

94.  Appearance  of  party  bound,  etc. 

95.  Person  bound,  may  be  discharged,  if  ocmiplainant  does  not  appen; 

96.  Proceedings  in  sessions,  on  appearance  oi  both  putles. 

97.  Undertaking,  when  broken. 

98.  Undertaking,  when  and  how  to  be  prosecuted. 

99.  Security  for  the  peace  not   required  except  according  to  till* 

chapter. 

S  84.  Information  of  threatened  crime. — An  information  may 
be  laid  before  any  magistrate  that  a  person  has  threatened  to 
commit  a  crime  against  the  person  or  property  of  another. 

Complaint. — No  form  is  prescribed  for  the  complaint  Bradstreet  v.  For^ 
geeon,  17  Wend.,  181. 

On  an  application  to  a  ma^trate  for  sureties  of  the  peace,  tliare  niMt  h& 
a  formal  complaint  in  writing  and  upon  oath,  besides  the  examinatioQ  in 
writing,  to  justify  the  issuing  of  a  warrant.  Bradstreet  «.  FuiMMu  H 
Wend.,  638.  It  is  not  enough  tliat  the  complaint  is  embraced  in  the  exam* 
ination.     Id. 

See  Wright  v.  Church,  18  St.  Rep.,  868  ;  110  N.  Y.,  468. 

The  recitkl,  in  the  warrant,  of  a  verified  written  oomplabit  is  prima  fade 
evidence  of  such  fact,  but  may  be  rebutted  by  afi&rmative  evidence.  Brad- 
street  r.  Furgeson,  23  Wend.,  638. 

§  85.  Examination  of  complainant  and  witne88e8.^When  the 
information  is  laid  before  a  magistrate,  lie  must  examine  on  oath 
the  complainant  and  any  witnesses  he  may  produce,  and  must 
reduce  their  examinations  to  ^vl•iting,  and  cause  them  to  be  suV 
scribed  by  the  parties  making  them. 

Examination. — This  section  does  not  prescribe  anr  partknilar  fonn.»  to 
which  tiie  examination  shall  be  reduced  to  writlAg.  iBradcrtreet  v.  Foars^ 
son,  17  Wend.,  181.     If  ^ood  in  substance,  it  is  sufficient.    Id. 

The  written  examination  must  or  should  always  contain  tnlwiaiitfrily  ^i^ 
matter  set  forth  in  the  complaint.    Id. 
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J6.  Warrvit  of  arrest.— If  it  appear  from  such  examinations 

there  is  just  reason  to  fear  the  commission  of  the  crime 

tened,  by  the  person  complained  of,  the  magistrate  must 

a  warrant,  directed  generally  to  the  sheriff  of  the  county^ 

y  constable,  marshal  or  policeman  of  the  city  or  town,. 

ng  the  substance  of  the  information,  and  commanding  the 

r  forthwith  to  arrest  the  person  complained  of,  and  oring 

)efore  the  magistrate. 

not  neceasary  that  the  warrant  should  contain  a  formal  adjadicatiaa 
lere  is  reason  to  fear  the  commission  of  the  offense  threatened.  Brad* 
V,  Forgeson,  17  Wend.,  181. 

)7.  Prooeedings  on  oomplaint  being  oontroverted.~Whea 

erson  complained  of  is  brought  before  the  magistrate,  if  tha 

e  be  controverted,  the  magistrate  must  take  testimony  in 

on  thereto.    The  evidence  must  be  reduced  to  writing,  and 

ribed  by  the  witnesses. 

his  and  the  next  section,  the  law  as  it  existed  under  the  Revised  Stat- 
es heen  changed,  and  the  magistrate  may  now  proceed  to  examine- 
large,  and  determine  upon  evidence  whether  it  is,  or  is  not,  well 
m1;  and  if  not,  may  discharge  the  defendant.  People  v.  Boyle,  ^ 
Cr.,  64. 

i8.  Person  complained  of,  when  to  be  discharged.— If  it 
or  that  there  is  no  just  reason  to  fear  the  commission  of  the 
alleged  to  have  been  threatened,  the  person  complained 
ist  be  discharged. 

19.  Beourity  to  keep  the  peace,  when  required.— If,  how* 
there  be  just  reason  to  fear  the  commission  of  the  crimcr 
tmm  complained  of  may  be  required  to  enter  into  an  under- 
I,  in  such  sum,  not  exceeding  one  thousand  dollars,  as  the 
trate  may  direct,  with  one  or  more  sufficient  sureties,  to 
the  order  of  the  next  county  court  of  the  county,  held  for 
ial  of  indictments,  and  in  the  meantime  to  keep  the  peace 
1  the  people  of  this  state,  and  particularly  toward  the  oom- 
nt     In  eflfect  Sept.  1,  1897. 

3ih&rge. — Sections  84-99  do  not  confer  any  express  authority  apon  the 
of  Bemions  of  the  county  of  New  York  to  discharge  a  prisoner,  who 
en  committed  by  the  magistrate  in  default  of  the  undertaking  required 
I  section.    People  r.  Doyle,  2  N.  Y.  Cr.,  54. 

ne  a  pevson  lias  given  aji  undertaking  under  this  section,  the  court  of 
IS  of  the  citv  and  county  of  New  York  has,  it  aeema,  jurisdiction  to 
rge  him  miaer  certain  circumstances.    Id. 

K).  Eflbot  of  giving  or  refusing  to  give  security.— If  the 
"taking  required  by  the  last  section  be  given,  the  party 
lained  of  must  be  discharged.  If  it  is  not  given,  the  mag- 
B  must  commit  him  to  prison,  specifying  in  the  warrant  the 
of  commitment,  the  amount  of  security  required,  and 
[nission  to  give  the  same. 

arrant  of  commitment,  issued  under  this  section,  is  valid  without  any 
Bxed.    Gano  v.  Hall,  42  N.  Y.,  67  ;  5  Park.,  651. 
WiAffiA  t.  Church,  18  St.  Rep.,  868 ;  110  N.  Y.,  463. 

)1.  Feison  oommitted  for  not  giving  security,  how  dis* 

wL— If  the  person  complained   of  be   committed  for  not 
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^giving  security,  he  may  be  discharged  by  any  two  justices  of  tlm  ^ 
pence  of  the  county,  or  police  or  special  justices  of  the  city,  ujx^ti 
giving  the  security. 

§  92.  Undertaking,  to  be  transmitted  to  county  court. 

An  undertaking  given  as  provided  in  section  89,  must  be  titiiL  ^- 

mitted  by  the  magistrate  to  tlie  next  term  of  the  county  court  «z=)f 

the  county. 
Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  93.  Security,  when  required^  for  assault,  etc.,  in  pre^s* 

«nc6  of  court  or  magistrate.— A  person  who,  in  presence  of       a 

<50urt  or  magistrate,  assaults  or  threatens  to  assault  another,  or  -^to 

commit  a  crime  against  his  pereon  or  property,  or  who  contenL-3s 

with  anotlier  in  angry  words,  may  be  thereupon  ordered  by  tL  Jie 

<;ourt  or  magistrate  to  give  security  as  provided  in  section  89,  or     ^f 

lie  refuses  to  do  so,  may  be  committed  as  provided  in  section  9^3- 
See  section  182,  post. 

A  magistrate,  under  this  section,  may  commit,  in  default  of  his  giving  sec  '■^' 

"  iffr 


Tity  to  keep  the  peace,  a  person  who,  in  his  presence,  makes  any  affray 
threatens  to  kill  or  beat  another,  etc.,  within  twentjr-four  hours  after  be  h^^ 
witnessed  the'affray,  without  other  evidence  than  his  own  senses  fumisht^-"^ 
iiim.     Sands  v.  Benedict.  2  Hun,  479. 

g  94.  Appearance  of  party  bounds  etc. — A  pei-son  who  ht^-^ 

•entered  into  an  undertaking  to  keep  the  peace  must  appear  on  tl^ 

iii-st  day  of  the  next  term  of  the  county  court  of  the  county. 

he  do  not,  the  court  may  forfeit  liis  undertaking,  and  order  it 

he  prosecuted,  unless  Iiis  default  be  excused, 
Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  95.  Person  bound  may  be  discharged^  if  complainaK^ 
•does  not  appear, — If  the  complainant  do  not  appear,  the  perso^^* 
<;omplained  of  may  be  discharged,  unless  good  cause  to  the  coca^ 
trarv  be  shown. 

§  96.  Proceedings,  in  session^  on  appearance  of  both  par*' 

ties. — If  both  parties  appear,  the  court  may  hear  their  proofs  aii^i 
allegations,  and  may  either  discharge  the  undertaking,  or  require 
XI  new  one,  for  a  time  not  exceeding  one  year. 

§  97.  Undertaking,  when  broken.— An  undertaking  to  keep 
the  peace  is  broken,  on  the  failure  of  the  person  complained  of  to 
iippear  at  the  county  court,  as  provided  in  section  94,  or  upon  his 
bemg  convicted  of  anv  crimes  involving  a  breach  of  the  peace. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  98.  Undertaking,  when  and  how  prosecuted. — Upon  the 
district  attorney  producing  evidence  of  such  conviction  to  the 
county  court  lo  which  the  undertaking  is  returned,  that  court 
must  order  the  undertaking  to  be  prosecuted ;  and  the  district  at- 
torney must  thereupon  commence  an  action  upon  it  in  the  name 
of  the  people  of  this  state. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1.  1806. 

§  99.  Security  for  the  peace  not  required  except  according 
to  this  chapter. — Security  to  keep  the  f>eace  <>r  be  of  good  be- 
lijivior  cannot  be  required,  except  as  prtscrihed  in  this  chapter. 

Power   of    police    justice.—Tlic    language  of    this   section,    standiDg 
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B  moet  oomprehensiye,  and  if  it  is  to  be  taken  literally,  or  if  there 
>ther  provisions  in  either  of  the  Oxies  which  must  be  considered  in 
rpretauon,  it  would  necessarily  follow  that,  even  though  the  offense 
oeriy  conduct  still  exists,  the  police  iustice,  on  a  conviction  for  such 
Me,  would  have  no  authority  to  order  the  prisoner  to  give  security 
1  behavior.  Matter  of  McMahon,  64  How.,  287;  1  N.  Y.  Cr.,  60. 
lection  is  in  that  part  of  the  Code  which  relates  to  the  prevention  of 
md  when  it  says  that  security  to  keep  the  peace,  or  to  be  of  good 
»r,  cannot  be  required  except  as  prescribed  in  this  chapter,  it  means 
r  to  keep  the  peace  and  to  be  of  good  behavior  as  to  the  crimes 
d  in  that  chapter.    Matter  of  McMahon,  64  How.,  288;  1  N.  Y. 

s  magistrates  have  the  same  power  to  commit  persons  convicted  of 

rly  conduct  in  default  of  bail,  as  they  possessed  before  the  passage 

[}ode  of  Criminal  Procedure.    Matter  of  McMahon,  1  N.  Y.  Gr.,  oO; 

.,285. 

eople  V.  Boyle,  2  N.  Y.  Cr.,  54. 

CHAPTER  m. 

C  IN  CrriBS  AND  YHiLAGES,  AND  THEIB  ATTENDANGX  AT 

EXPOSED  PLACES. 

r  100.  Organization  and  regulation  of  the  police. 
101.  Force  to  preserve  the  peace,  at  public  meetings,  when  and  how 
ordered. 

^0.  Organisation  and  regulation  of  the  polioe.^The  organi- 
and  regulation  of  the  police  in  the  cities  and  villages  of 
ate  are  governed  by  special  statutes. 
)1.  Foroe  to  preserve  the  peace,  at  publio  meetingSy  when 

)w  ordered.— The  mayor  or  other  officer  having  the  direc- 
i  the  police  in  a  city  or  village,  must  order  a  force,  suf- 
ito  preserve  the  peace,  to  attend  any  public  meeting,  when 
satisfied  that  a  breach  of  the  peace  is  to  be  apprehended. 

CHAPTER  IV. 

PBKVBNTION  AND   SUPPRESSION  OP  BIOTS. 

V  102.  Powers  of  sheriff  or  other  officer,  in  overcoming  resistance  to 
process. 

103.  His  duty  to  certify  to  court  the  names  of  resisters  and  their  abet- 

tors. 

104.  Duty  of  a  person  commanded  to  aid  the  officer. 

105.  When  governor  to  order  out  a  military  force,  to  aid  in  executing 

process. 
106^  Magistrates  and  officers  to  command  rioters  to  disperse. 
107.  To  arrest  rioters,  if  they  do  not  disperse. 

106.  Consequences  of  refusal  to  aid  the  magistrates  or  officers. 

•100.  Consequences  of  neglect  or  refusal  of  a  magistrate  or  officer  to 
act. 

110.  Proceedings,  if  rioters  do  not  disperse. 

111.  Officers  who  may  order  out  the  military. 

112.  Commanding  officer  and  troops  to  obey  the  order, 
lis.  Armed  force  to  obey  orders. 

114.  Conduct  of  the  troops. 

116.  Qovemor  may,  in  certain  cases,  proclaim  a  county  in  a  state  of 
insurrection. 

116.  May  call  out  the  militia. 

117.  May  revoke  the  proclamation. 
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§  102.  Tower  of  sheriff  or  other  ofSLoer^  in  orerooming  reatei 
anoe  to  prooess.^When  a  sheriflE  or  other  public  officer,  &atli.< 
lized  to  execute  process,  has  reason  to  apprehend  that  resistaao 
is  about  to  be  made  to  the  execution  of  the  process,  he  ma 
command  as  many  male  inhabitants  of  his  county  as  he  thinfc 
proper,  and  any  xnilitary  company  or  companies  in  the  county 
armed  and  equipped,  to  assist  him  in  overcoming  the  resistance 
and  if  necessary,  in  seizing,  arresting  and  confining  the  resiBtez 
and  their  aiders  and  abettors,  to  be  punished  according  to  la^^' 

See  Section  457  of  Penal  Code. 


§  103.  His  du^  to  certify  to  court  the  names  of  xesiflterB 
their  abettors.— The  officer  must  certify  to  the  court  from  whic^ 
the  process  issued,  the  names  of  the  resistors  and  their  aiders  aci. 
abettors,  to  the  end  that  they  may  be  proceeded  against  for  cox 
tempt. 

§  104.  Buty  of  a  person  oommAnded  to  aid  the  oflloer.— EveK" 
person  commanded  by  a  public  officer  to  assist  him  in  the  ex^ 
cution  of  process,  as  provided  in  section  one  hundred  and  tw4 
who  without  lawful  cause,  refuses  or  neglects  to  obey  tb 
command,  is  guilty  of  a  misdemeanor. 

See  Section  456  of  Penal  Code. 

§  105.  When  governor  to  order  out  a  military  fbroe  to  uM 
in  executing  process.— If  it  appear  to  the  governor,  that  tfc 
power  of  the  county  is  not  sufficient  to  enable  the  sheriff  ^ 
execute  process  delivered  to  him,  he  must,  on  the  application  tf 
the  sheriff,  order  such  a  military  force  &om  any  otner  county 
or  counties,  as  is  necessary. 

§  106.  Magistrates  and  officers  to  oommand  rioters  to  dL: 

perse.— When  persons  to  the  number  of  five  or  more,  armed  wi* 
dangerous  weapons,  or  to  the  number  of  ten  or  more,  wheth^ 
armed  or  not,  are  unlawfully  or  riotously  assembled  in  a  city,  ri 
lage  or  town,  the  sheriff  of  the  county  and  his  under-sheriff  uz 
deputies,  the  mayor  and  aldermen  of  the  city,  or  the  supervi&« 
of  the  town,  or  president  or  chief  executive  officer  of  the  villag 
and  the  justices  of  the  peace  or  the  police  justices  of  the  cift: 
village  or  town,  or  sucli  of  them  as  can  forthwith  be  collects 
must  go  among  the  persons  assembled,  and  command  them, 
the  name  of  the  people  of  the  state,  immediately  to  disperse. 

§  107.  To  arrest  rioters,  if  they  do  not  disperse.— If  the  p^ 
sons  assembled  do  not  immediately  disperse,  the  magistrau^i 
and  officers  must  arrest  them,  or  cause  them  to  be  arrested,  (3: 
they  may  be  punished  according  to  law ;  and  for  that  purpo^ 
may  command  the  aid  of  all  persons  present  or  within  ti- 
coimty. 

§  108.  Consequence,  of  refusal  to  aid  the  magistrates  or  ofl 
»•— If  a  person  so  commanded  to  aid  the  magistntes  or  oflS 
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oers,  neglect  to  do  so,  he  is  deemed  one  of  the  rioters,  and  is 
punishame  accordingly. 

§  109.  Consequences  of  neglect  or  reflisal  of  a  magistrate 
or  officer  to  act.— If  a  magistrate  or  officer  having  notice  of  an 
onlawful  or  riotous  assembly,  mentioned  in  section  one  hundred 
aad  six,  neglects  to  proceed  to  the  place  of  the  assembly,  or  aa 
near  thereto  as  he  can  witli  safety,  and  to  exercise  the  authority 
vith  which  he  is  invested  for  suppressing  the  same  and  arrest- 
ing the  offenders,  he  is  guilty  of  a  misdemeanor. 

§  110.  Proceedings,  ifrioters  do  not  disperse.— If  the  persons 
•Bsembled,  and  commanded  to  disperse,  do  not  immediately  dis- 
perse, any  two  of  the  magistrates  or  officers  mentioned  in  sec- 
tion one  hundred  and  six,  may  command  the  aid  of  a  sufficient 
liuiuber  of  persons,  and  may  proceed  in  such  manner  as  in  their 
judgment  is  necessary,  to  disperse  the  assembly  and  arrest  the 
offenders. 

§  111.  Officers  who  may  order  out  the  military.— "WTien  there 

^  an  imlawful  or  riotous  assembly,  with  intent  to  commit  a 

felony,  or  to  offer  violence  to  person  or  property,  or  to  resist  by 

force  the  laws  of  the  state,  and  the  fact  is  made  to  appear  to  the 

governor,  or  to  a  jndge  of  the  supreme  court,  or  to  a  county 

^^^^5  or  to  the  sheriff  of  the  county,  or  to  the  mayor,  recorder 

^^  city  judge  of  a  city,  either  of  those  officers  may  issue  an 

oitier  directed  to  the  commanding  officer  of  a  division,  brigade, 

'^Sixnent,  battalion  or  company,  to  order  his  command,  or  any 

P^*1i  of  it  (describing  the  kind  and  number  of  troops),  to  appear 

*^  ft  specified  time  and  place  to  aid  the  civil  authorities  in  sup- 

P^^^ssing  violence  and  enforcing  the  law. 

§  112.  Commanding  officer  and  troops  to  obey  the  order.— The 
^lOjnanding  officer,  to  whom  the  order  is  given,  must  forthwith 
^J^y  it ;  and  the  troops  required  must  appear  at  the  time  and 
P*ftce  appointed^  armed  and  equipped  with  ammunition  as  for 
^^^pection,  and  render  such  aid. 

S  113.  Armed  force  to  obey  orders.— When  an  armed  force  is 
^^^led  out  for  the  purpose  of  suppressing  an  unlawful  or  riotous 
^^embly,  it  must  obey  the  orders  in  relation  thereto,  of  either 
^^  tJie  officers  mentioned  in  section  one  hundred  and  eleven. 
^^§  114.  Conduct  of  the  troops.— Every  endeavor  must  be  used, 
^^th  by  the  magistrates  and  civil  officers,  and  by  the  officer  com* 
^'^^^nding  the  troops,  which  can  be  made  consistently  with  tha 
^^^^servation  of  life,  to  induce  or  force  the  rioters  to  disperse, 

P^f ore  an  attack  is  made  upon  them  by  which  their  lives  may 

*^  endangered. 

§  115.  Governor  mayi  in  certain  cases,  proclaim  a  county  in  a 

of  insurrection.— When  the  governor  is  satisfied  that  the 
^'Xecution  of  civil  or  criminal  process  has  been  forcibly  r3sisted 
^^  any  county,  by  bodies  of  men,  or  that  combinations  to  resist 
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the  execution  of  process  by  force  exist  in  any  county,  and  that 
the  power  of  the  county  has  been  exeited,  and  has  not  been 
suflBcient  to  enable  the  oflScer  having  the  process  to  execute  it» 
he  may,  on  the  application  of  the  officer,  or  of  the  district  at- 
torney or  county  judge  of  the  county,  by  proclamation  to  be 
published  in  the  state  paper,  and  in  such  papers  in  the  county 
as  he  may  direct,  declare  the  county  to  be  m  a  state  of  insurrec- 
tion. 

§  116.  May  call  out  the  militia.— After  the  proclamation  men- 
tioned in  the  last  section,  the  governor  may  order  into  the  serv- 
ice of  the  state  such  number  and  description  of  volunteer  or 
uniform  companies,  or  other  militia  of  the  state,  as  he  deems 
necessary,  to  serve  for  such  term,  and  under  the  command  of 
such  officer  or  officers  as  he  may  direct. 

§  117.  May  revoke  the  proclamation.— The  governor,  when 
he  thinks  proper,  may  revoke  the  proclamation  authorized  hj 
section  one  hundired  and  fifteen,  or  declare  that  it  shall  cease, 
nt  the  time  and  in  the  manner  directed  by  hinu 
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PART  in. 

[JDIGIAL  PROCEEDINGS    FOR    THE  REMOVAL    OF    PUBLIf^ 
OFFIOERS^  BT  IMPEACHMENT^  OR  OTHERWISE. 

:   L     Of  impeachments. 
n.    Of  the  bbmoval  of  jtstices  of  the  peace,  police  justices,. 

AND  JUSTICES  OF  JUSTICES*  COUBTS  AND  THEIB  OLSAKB. 


TITLE  I. 

OF    IMPEACHMENTS. 

3noN   118.  Impeachment  to  be  delivered  to  president  of  the  senate. 

119.  Copy  of  impeachment  served  on  defendant. 

120.  Service,  how  made. 

121.  Proceedings,  if  defendant  do  not  appear. 

122.  Defendant  may  object  to  sufficiency  of,  or  deny  impeachments 

123.  Form  of  objection  or  denial. 

124.  Proceedings  thereon. 

125.  Two-thirds  necessary  to  conviction. 

126.  Judgment  on  conviction,  how  pronounced. 

127.  Adoption  of  resolution. 

128.  Nature  of  the  judgment. 

129.  Officer,  when  impeached,  disqi&lified  to  act  until  acquitted. 

130.  Presiding  officer,  when  president  of  the  senate  is  impeached. 

131.  Impeackment,  not  a  bar  to  indictment. 

118.  Inii>eacliinent  to  be   delivered   to  president   of  the^ 

^•— When  an  officer  of  the  state  is  impeached  by  the  as- 
Dly,  the  articles  of  impeachment  must  be  delivered  to  the 
ident  of  the  senate. 
)  Section  723  of  Penal  Code  ;  Section  1,  Art.  6,  of  State  Constitution. 

119.  Copy  ofimpeachment  served  on  defendant.— The  pres- 
t  of  the  senate  must  thereupon  cause  a  copy  of  the  articles 
apeachment,  with  a  notice  to  appear  and  answer  the  same, 
16  time  and  place  appointed  for  the  meeting  of  the  court,  to 
srvedon  the  defendant,  not  less  than  twenty  days  before  the 
fixed  for  the  meeting  of  the  court. 

120.  Service  how  made.— The  service  must  be  upon  the  de- 
ant  personally,  or  if  he  cannot,  upon  diligent  inquiry,  be 
d  in  the  state,  the  court,  upon  proof  of  that  fact,  may  order 
ication  to  be  made  in  such  manner  as  it  deems  proper,  of  a 
5e  requiring  him  to  appear  at  a  specified  time  and  place, 
answer  the  articles  of  impeachment. 

121.  Proceedings,  if  defendant  do  not  appear.— If  the  defend- 
Ig  not  appear,  the  court,  upon  proof  of  service  or  publica* 
as  provided  in  the  last  two  sections,  may  of  its  own  motion, 
r  cause  shown,  assign  another  day  or  place  for  hearing  the 
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flttrp^achment ;  cr  may  then,  or  at  any  other  time  which  it  msf 
appoint,  v-^^^eed  in  the  absence  of  the  defendant,  to  trial  and 
judgment 

§  122.  *I>efen..ant  may  objeot  to  suffloienoy  of,  or  dany,  im  : 
paachment.— When  the  defendant  appears,  he  must  answer  thj 
irticles  of  impeachment ;  which  he  may  do,  eiUier  by  objectiog 
to  their  sufficiency,  or  that  of  any  article  therein,  or  by  denying 
the  truth  of  the  same. 

§  123.  Pormofobjectionordenial.— If  the  defendant  object  to 
the  sufficiency  of  the  impeachment,  the  objection  must  be  ib 
writing,  but  need  not  be  in  any  specific  form ;  it  being  soft 
cient  if  it  present  intelligibly  the  grounds  of  the  objection.  5* 
lie  deny  the  truth  of  the  impeachment,  the  denial  may  be  orali 
imd  without  oath,  and  must  be  entered  upon  the  minutes. 

i     §  124.  Proceedings  thereon.— If  an  objection  to  the  sufficiea^J 
of  the  impeachment  be  not  sustained  by  a  majority  of  the  me^* 
bers  of  the  court  who  heard  the  argument,  the  defendant  mi^' 
:*?rthwith  answer  the  articles   of  impeachment.     If  he  pl^^ 
v'uilty,  or  refuse  to  plead,  the  court  must  render  judgment    J^ 
conviction  against  him.     If  he  deny  the  matters  ch^^ed,  f>i® 
^ourt  must,  at  such  time  as  it  may  appoint,  proceed  to  try  t:^^ 

Tipeachment,  and  may  adjourn  the  trial  from  time  to  ti^^^® 
til  concluded. 

See  Section  6,  Art.  1,  of  State  Constitution. 

§  126.  Two-thirdfl  necessary  to  oonTiotion.— The  defend^^*^ 
jBnnot  be  convicted  on  an  impeachment,  without  the  concurren:^*^ 
of  two-thirds  of  the  members  present  during  the  trial ;  and  ^ 
mch  two-thirds  do  not  concur  in  a  conviction,  the  defem 
nust  be  declared  acquitted. 

See  Section  1,  Art.  6,  of  State  Constitution. 
§  126.  Judgment  on  conviction,  how  pronoTmoed.~After 
miction,  the  court  must  immediately,  or  at  such  other  time  ea^^^ 
'nay  appoint,  pronounce  judgment,  in  the  form  of  a  resolutic^^/^ 
entered  upon  the  minutes  of  the  court.     The  vote  upon  t— — ^^ 
passage  thereof  must  be  taken  by  yeas  and  nays,  and  must  aJ^-*^ 
le  entered  upon  the  minutes. 

^  127.  Adoption  of  resolution.— On  the  adoption  of  the  resold'* 
-^a,  by  a  majority  of  the  members  present,  who  voted  on  tJ^^ 
.  .'Stion  of  acquittal  or  conviction,  it  becomes  the  judgment  « 
■  v^  court. 

>  128.  Nature  of  the  judgment.— Upon  conviction,  the  judg» 
rier;t  must  be  either 

1 .  Tliat  the  defendant  be  removed  from  office  ;  or 

2.  That  he  })e  removed  from  office  and  disqualified  to  hold 
-nd  enjoy  a  particular  office  or  class  of  offices,  or  any  office  oi 
ux>St9  trust  or  honor  whatever  under  this  state. 

?boe  Section  1,  Art.  6,  of  State  Constitution* 
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§  129.  OfELoer,  when  impeached,  diBqualifled  to  mat  until  ao- 
itted.— Ko  officer  shall  exercise  his  office,  after  articles  of 
peachment  against  him  shall  have  been  delivered  to  the  senate, 
til  he  is  acquitted. 

(ee  Section  1,  Art  6,  of  State  Constitation.  i 

§  130.  Presiding  officer,  when  president  of  the  senate  is  im- 
Bohed.— If  the  president  of  the  senate  be  impeached,  notice  of 
3  impeachment  miist  be  immediately  given  to  the  senate  by 
9  assembly,  that  another  president  may  be  chosen. 
§  131.  Impeachment  not  a  bar  to  indictment.— If  the  offense 
r  which  the  defendant  is  impeached  be  a  crime,  tiie  prosecu* 
m  thereof  is  not  barred  by  the  impeachment. 
^ee  Section  1,  Art  6,  of  State  Constitution. 


TITLE  n. 

f  THE  BEMOYAL  OF  JUSTICES  OF  THE  PEACE,  POLICE  JUSTICES, 
AND  JUSTICES  OF  JUSTICES*  COURTS  AND  THEIR  CLERKS. 

§  132.  Jastices  of  the  peace,  police  justices,  justices  of  justices* 
»urts,  and  their  clerks,  are  removable  by  the  appellate  division 

the  supreme  court 
Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 
8ee  Section  18,  Art  6,  of  State  Constitution. 

By  Section  18,  Art  6,  of  the  State  Constitution,  justices  of  the  peace, 
dges  and  justices  of  inferior  courts,  not  of  record,  and  tiieir  clerks,  mar 
'  removed,  after  due  notice  and  an  opportimity  of  being  heard,  by  such 
mt^  as  may  be  prescribed,  for  cause  to  be  assi^ed  in  the  order  of  re- 
ovaL  See  Matter  of  King,  25  St  Rep.,  794;  6  N.  Y.  Supp.,  421;  2  Silv. 
Qp.  Ct),  857.  In  pursuance  of  this  Constitutional  provision,  the  Supreme 
>art,  at  general  tenn,  was  designated  by  this  section  for  this  purpose.  Id. 
like  power  of  removal,  given  by  the  Legislature  to  the  mayor  of  a  city, 
^  not  oust  the  supreme  court  of  the  jurisdiction  conferred  by  this  section, 
^te  the  Constitution.  Id. 
Por  mode  of  procedure  in  such  proceedingSi  see  the  above  cited  case. 


i 
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PART  IV. 


OF  THB  FB0CZEDIKG3    IN    CRIMINAL  ACTIONS  PROSECUTED  BY 

INDICTMENT. 

TiTLX       L  Op  the  local  jubisdiction  op  public  oppenses. 
n.  Op  the  time  op  commencing  cbiminal  actionb. 
IIL  Op  the  inpobmation,  and  pboceebinos  thebbon  to  the 

commitment  inclusive. 
rV.  Op  the  pboceedinos  apteb  commitment,  and  bepobx  nnao^ 

ment. 
V.  Op  the  indictment. 
YI.  Op  the  pboceedinos  on  the  indictment  bepobs  tbial. 

Vn.   Op  THE  TRIAL. 

Yin.  Op  the  proceedings  apteb  tbial,  and  bepobe  jxjdomsht. 
IX.  Op  the  judgment  and  execution. 
X.  Genebal  pbo visions  belatino  to  punishment  of  cbime. 
XL  Op  appeals. 
XIL  Op  miscellaneous  pboceedinos. 


TITLE! 

OF  THE  LOCAL  JURISDICTION  OF  PUBLIC  OFFENSES. 

Section  133.  When  a  person  leaves  this  state  to  elude  its  law. 

134.  When  a  crime  is  committed  partly  in  one  county  and  parUy  '^ 

another. 
185.  When  a  crime  is  committed  on  the  houndary  of  two  or  to^ 

counties, or  within  five  hundred  yards  thereof. 

136.  Jurisdiction  of  crime  on  hoard  of  vessel.  ^_-wi^ 

137.  Of  crime  committed  in  the  state  on  board  of  any  railway  tX^*^ 

etc. 

138.  Indictment  for  libel.  j. 

139.  Conviction  or  acquittal  in  another  state,  a  bar,  where  the  jtS^*** 

diction  is  concurrent.  . 

140.  Conviction  or  acquittal  in  another  county,  a  bar,  where    ^ 

jurisdiction  is  concurrent. 

§  183.  When  a  person  leaves  this  state  to  elude  its  la!WB. — ^ 
person  who  leaves  this  state,  with  intent  to  elude  any  law  ih^^ 
of  against  duelling  or  prize-fighting,  or  challenges  thereto,  o^^  ^ 
do  any  act  forbidden  by  such  a  law,  or,  who  being  a  residen*^  ^ 
this  state,  does  an  act  out  of  it,  which  would  be  punishable  ^ 
a  violation  of  such  a  law,  may  be  indicted  and  tried  in  ^^J 
county  of  this  state. 

The  case  of  People  v.  Lyon,  1  N.  Y.  Cr.,  400,  was  revened  in  99  IT*  ^" 
210. 

A  person,  charged  in  an  indictment  with  the  commiwRJon  of  a  '^^^^ 
may  be  convictea  upon  proof  that,  although  absent  when  the  ciim9  'v*^ 
committed,  he  advised  and  procured  its  commission.  People  v.  BhTen,  ^ 
fit.  Rep.,  486 ;  112  N.  Y.,  79. 

§  134.  When  a  crime  is  committed  partly  in  one  oonnty  tf^^ 

partly  in  another.— When  a  crime  is  committed,  partly  in  one 
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y  and  partly  in  another,  or  the  acts  or  effects  thereof^ 

ituting  or  requisite  to  the  consummation  of  the  offense^ 

in  two  or  more  coimties,  the   jurisdiction  is  in  either 

case  of  People  o.  Dimick,  3  St.  Rep.,  398;  41  Hun,  684;  6  N.  Y.  Cr., 

as  reversed  m  11  St.  Rep.,  739;  107  N.  Y.,  18. 

isdiotlon. — Where  the  crime  was  partly  committed  in  the  city  of 

0  and  partly  in  the  city  of  New  York,  the  jurisdiction  is  in  either 
People  r.  Dimick,  11  St.  Rep.,  739;  107  N.  Y.,  18,  83. 

3ther  this  section  affects  the  jurisdiction  of  the  Simerior  Court  of 

0,  and  whether  such  court  has  jurisdiction  only  or  crimes  wholly 
ittwi  within  the  city  of  Buffalo,  quaere  f    Id. 

Section  28  of  Ckxie  of  Criminal  Procedure. 

ire  the  substance  of  the  charge  is  the  wrongful  appropriation  of  prop- 
yl a  bailee,  the  bailment  made  in  Oswego  county,  and  the  property  to* 
imed  there,  but  the  conversion  occurs  outside  of  said  coimty,  tiio  re- 
'  of  the  city  of  Oswego  has  jurisdiction  territorially  over  the  case 
this  section.  Matter  of  McFarland,  36  St.  Rep.,  574;  59  Hun,  806;  18 
Sapp.,  22. 
arty  may  be  convicted  of  burglary  or  larceny  in  any  coimty  into 

he  carries  the  stolen  goods.  Haskins  v.  People,  16  N.  Y.,  844.  In 
se  of  the  larceny,  it  is  sufficient  to  aUege  the  taking  to  have  been  in 
unty  where  the  indictment  is  found.  Id.  But  an  indictment  for  the 
Lry,  in  a  county  other  than  that  in  which  the  burglarious  entry  was 

must,  it  seemSj  set  out  the  facts  specifically,  to  bring  it  withm  the 
i.    Id. 

ere  the  defendant  promised  at  Oswego  to  marry  a  woman  and  on  the 
lay  went  with  her  to  Watertown  in  another  county,  and  there  seduced 
ider  such  promise,  the  grand  jury  of  Oswego  county,    under  this 

1,  had  jurisdiction  to  find  an  indictment  for  seduction.  People  v. 
',  30  St.  Rep.,  45;  9  N.  Y.  Supp.,  938. 

ion  50  of  2  R.  S.,  727,  which  declares  that  a  person  committing  a 
uy  and  larceny  in  one  county  and  carrying  the  stolen  property  into 
?r  coimty,  may  be  indicted,  tried  and  convicted  for  the  burglary  in 
^ter  countv,  as  if  the  crime  had  been  there  committed,  was  hdd  to  be 

1  the  legislative  power  and  valid.    Mack  v.  People,  82  N.  Y.,  285.    It 
sld  that  the  offender  might  be  indicted  in  the  court  of  gener^  ses- 
)£  the  county  where  he  is  found  with  the  fruits  of  his  crime.    Id. 
People  V.  Dowling,  84  N.  Y.,  478,  a  case  decided  under  chap.  167  of 

135.  When  a  crime  is  committed  on  the  boundary  of  two 
ore  counties,  or  within  five  hundred  yards  thereof.^When 

Qe  is  committed  on  the  boundary  of  two  or  more  counties^ 
ithin  five  hundred  yards  thereof,  the  jurisdiction  is  in 
r  county. 

cial  sessions. — ^This  section  does  not  confer  jurisdiction  upon  courts 

Ciial  sessions  or  magistrates  holding  such  courts.    People  v.  Bates,  88 

182. 

ictment. — ^The  jurisdiction  conferred  over  crimes  committed  on  the 

ary  of  a  county  and  within  500  yards  thereof  is  limited  to  courts  pro- 

ig  by  indictment.    Id. 

grand  jury  of  a  county  have  jurisdiction  over  an  offense  committed 

)ther  county,  but  within  oOO  yards  of  their  county  line.    People  ©• 

.56N.  Y.,d5. 

the  purposes  of  criminal  jurisdiction,  an  offense  is  committed  on  the 

lary  between  adjacent  counties  if  perpetrated  within  500  yards  of 

>Tmdary  line.    People  r.  Davis,  36  N.  Y.,  77. 

136.  Jurisdiotion  of  crime  on  board  a  vessel.— When  a  crime 
mmitted  in  this  state  on  board  of  a  vessel  navigating  a 
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river,  lake,  or  canal,  or  lying  therein  in  the  courae  of  her  voyage, 

or  in  respect  to  any  portion  of  the  cargo  or  lading  of  such  boat 

or  vessel,  the  jurisdiction  is  in  any  couniy  through  which,  or 

any  part  of  which,  such  river  or  canal  passes,  or  in  wliich  such 

lake  is  situated,  or  on  which  it  bordei-s,  or  in  the  county  where 

such  voyage  teiminates,  or  would  terminate  if  completed. 

It  is  necessary,  in  order  to  give  the  courts  of  a  county  jurisdiction  over 
an  offense  under  tliis  section,  to  allege  in  the  indictment,  and  proTe  upon 
the  trial,  that  tlie  crime  was  committed  on  board  of  the  boat  or  vessel,  and 
that  the  boat  or  vessel,  on  that  trip  or  voyage,  had  passed  through  some 
part  of  the  county  of  venue.    Larkm  v.  People,  61  Barb.,  226. 

§  137.  Of  crime  committed  in  the  state  on  board  of  any  railway 

train,  etc.— When  a  crime  is  committed  in  this  state,  in  or  on  board 
of  any  railway  engine,  train  or  car,  making  a  passage  or  trip 
on  or  over  any  railway  in  this  state,  or  in  respect  to  any 
portion  of  the  lading  or  freighUige  of  an}'-  such  railway  traiu, 
or  engine  car,  the  jurisdiction  is  in  any  county  through  which, 
or  any  part  of  which,  the  railway  train  or  car  passes,  or  has 
passed  in  the  course  of  tlie  same  passage  or  trip,  or  in  any 
county  where  such  passage  or  trip  terminates,  or  would  te^ 
minate  if  completed. 

§  138.  Indictment  for  libel.— When  a  crime  of  libel  is  com- 
mitted by  publication  in  any  paper  in  this  state,  against  a 
person  residing  in  the  state,  the  jurisdiction  is  in  either  the 
county  where  the  paper  is  published,  or  in  the  county  where  the 
party  libeled  resides.  But  the  defendant  may  have  the  place 
of  trial  changed  to  the  county  w^here  the  libel  is  printed,  on  ex* 
ecuting  a  bond  to  the  complainant  in  the  penal  sum  of  not  le«8 
than  $250,  nor  more  than  81,000,  conditioned,  in  case  the  de- 
fendant is  convicted,  for  the  payment  of  the  complainants 
reasonable  and  necessary  traveling  expenses  in  going  to  and 
from  his  place  of  residence  and  the  place  of  trial,  and  his  neces- 
sary expenses  in  attendance  thereon,  w^hich  bond  must  be 
signed  by  two  sufficient  sureties,  to  be  approved  by  thie  judge 
of  a  court  of  record  exercising  criminal  jurisdiction. 

Whenever  the  crime  of  libel  is  committed  against  a  person  not 
a  resident  of  this  state,  the  defendant  must  be  indicted  and  the 
trial  thereof  had  in  the  county  where  the  libel  is  printed  9S^^ 
published.     But  if  the  paper  does  not,  upon  its  face,  purport  to 
be  printed  or  published  in  a  particular  county  of  this  state,  tb® 
defendant  may  be  indicted  and  the  trial  thereof  had  in  at^T 
county  where  the  paper  is  circulated.     In  no  case  however  o^^ 
the  defendant  be  indicted  for  the  printing  or  publication  of  o^^ 
libel  in  more  than  one  county  of  this  state. 

See  Section  249  of  Penal  Code. 

§  139.  Conviction  or  acquittal  in  another  state,  a  bar,  wh0^ 
the  jurisdiction  is  concurrent.— When  an  act  charged  as  a  cri>^ 
is  within  the  jurisdiction  of  another  state,  territory  or  copnt*7» 
as  well  as  within  the  jurisdiction  of  this  state,  a  conviction'  ^' 
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dttal  thereof  in  the  former,  is  a  bar  to  a  proseoation  or 

ctment  therefor  in  this  state. 

3  Section  679  of  Penal  Code :  fifth  amend.    Federal  Constitation. 

140.  Ck>nviotion  or  aoqnittal  in  another  oounty,  a  bar,  where 

jorisdiotion  is  ooncnrrent.— When  a  crime  is  within  the 
idiction  of  two  or  more  counties  of  this  state,  a  conviction 
M!quittal  thereof  in  one  county  is  a  bar  to  a  prosecution 
idictment  thereof  in  another. 


TITLE  n. 

or  THB  TIME  OF  COMMENCING    CRIMINAL  ACTIONS. 

109   141.  Prosecution  for  murder  may  be  commenced  at  any  tixiie. 
14!^.  Limitation. 
148.  Defeniant  out  of  state. 
144.  Indictment  deemed  found,  when  presented  in  court  and  filed. 

141.  FroBeoution  fbr  murder  may  be  oommenced  at  any 

^•— There  is  no  limitation  of  time  within  which  a  prose- 
on  for  murder  must  be  commenced.  It  may  be  commenced 
ay  time  after  the  death  of  the  person  killed. 

mitation. — Upon  the  trial  of  an  indictment  for  murder,  found  more 
fiv«  years  after  the  death  of  the  party  killed,  the  defendant  can  be  con- 
d  of  manslaughter.  People  v.  Dowling,  1  N.  Y.  Cr.,  581. 
e  court,  in  People  v,  Dowling,  ante,  followed  the  case  of  Clark  v.  State, 
wrpA,  850.  In  the  latter  case,  a  ^milar  statute  was  held  to  apply  to 
lulictment  on  which  the  defendant  was  arraigned  and  tried,  ana  not  to 
umat  grade  of  offense,  for  which  he  might  be  found  guilty  on  the  trial 
be  higher  grade  of  crime,  of  which  the  grand  jury  accused  him. 
Peojue  V.  Mather,  4  Wend. ,  230,  the  crime  of  an  acceesaiy  before  the 
to  a  murder  is  miirder,  and  is  not  barred  by  the  statute  of  hmitations. 

142.  Limitation.— An  indictment  for  a  felony,  other  thaa 
der,  must  be  found  within  five  years  after  its  commission, 
spt  where  a  less  time  is  prescribed  by  statute.  And  an  in- 
dent for  misdemeanor  must  be  found  within  two  years 
:  its  commission. 

landed  by  chap.  412  of  1887. 

18  amendment  changed  the  word  "  crime  "  into  "  felony,"  and  added 

itter  sentence  of  the  present  section. 

nitation.-r-While  an  indictment  for  murder  may  be  found  at  any  time 

the  death  of  the  victim,  other  indictments  must  be  found  within  five 

.    People  r.  Dowling,  1  N.  Y.  Cr.,  531. 

i€are,  upon  the  reversal  of  the  judgment  and  the  allowance  of  a  demurrer 

3  indictment,  more  than  two  years  have  elapsed  since  the  conmiission 

e  allied  misdemeanors,  the  defendant  cannot  be  reindicted.     People 

)onnell,  15  St.  Rep.,Ul;46  Hun,  362;  7  N.  Y.  Cr.,  350;  10  N.  Y.  Supp., 

erment. — ^The  statute  of  limitations  is  not  of  the  natiwe  or  character 
i  exception  which  forms  part  of  the  oflfense,  and  it  need  not  be  set  out 
legatived  in  the  indictment.  People  r.  Durrin,  2  N.  Y.  Cr.,  328. 
QUnencement. — ^A  criminal  action  is  commenced  when  the  indict- 
>  is  filed  and  becomes  a  record  of  the  court.  People  v.  Beckwith,  2  N. 
f.t  y;  People  v.  Smith,  id.,  45. 
*ll8trilotion. — ^A  statute,  limiting  the  time  within  which  indictments 
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must  be  found,  is  to  be  construed  liberally,  when  construction  is  required,  in 
favor  of  the  criminal.     People  r.  Lord,  12  Hun,  282. 

Demurrer. — A  demurrer  cannot  be  interposed  upon  the  ground  that  it 
appears  by  the  indictment  that  the  prosecution  is  barred  by  the  statute  of 
limitations.     People  v.  Durrin,  2  N.  Y.  Cr.,  328. 

How  pleaded. — The  defense  of  the  statute  of  limitations,  cannot  be  set 
up  by  special  plea,  under  the  Crijninal  Oxle,  but  may  be  proved  under  the 
general  issue  of  not  guilty.     Id. 

Hetroactive.— A  statute  of  limitations,  increasing  the  length  of  time 
within  which  indictments  may  be  foimd,  is  not  retroactive.  People  r.  LoxtL 
12  Hun,  282. 

§  143.  Defendant  out  of  state.— If,  when  the  crime  is  committed, 
the  defendant  be  without  the  state,  the  indictment  may  be, found 
within  the  term  herein  limited  after  his  coming  within  the  state, 
and  no  time,  during  which  the  defendant  is  not  an  inhabitant  of, 
or  asually  resident  within,  the  state,  or  usaally  in  personal  attend- 
ance upon  business  or  employment  within  the  state,  is  part  of  the 
limitation.  [Am'd  by  ch.  552  of  1895.  To  take eflfect  Sept  1, 1895.] 

This  amendment  inserted  the  words  *'  or  usually  in  personal  attendance  upon 
business  or  employment  within  the  state." 

It  is  essential  to  the  running  of  the  statute  of  limitations  that  the  defendant 
should  have  been  within  the  state.     People  r.  Diirrin,  2  N.  Y.  Cr..  884. 

§  144.  Indictment  deemed  found,  when  presented  in  court 
and  filed.— An  indictment  is  found,  within  the  meaning  of  the 
last  three  sections,  when  it  is  duly  presented  by  the  grand  jury 
in  open  court,  and  there  received  and  filed. 


TITLE  m. 

OF  THE  INFORMATION    AND    PROCEEDINGS     THEREON  TO  THB 

COMMITMENT   INCLUSR^E. 

Chapter    I.  The  information. 

II.  The  warrant  of  arrest. 

III.  Arrest  by  an  officer,  under  a  warrant. 

IV.  Arrest  by  an  officer,  without  a  warrant. 
V.  Arrest  by  a  private  i)ereon. 

VI.  Retakinf?,  after  an  escape  or  rescue. 

VIL  Examination  of  the  case,  and  discharge  of  the  defeadaxitor 
holding  him  to  answer. 

CHAPTER  I. 

THE   INFOR^LA^TION. 

Section  145.  Information  defined* 

146.  Magistrate,  defined. 

147.  Who  are  magistrates. 

§  145.  Information  defined.— The  information  is  the  allegation 
made  to  a  magistrate,  that  a  person  has  been  guilty  of  some 
designated  crime. 

Sufficiency  .—A  plain  statement  of  the  acts  of  which  complaint  is  made, 
without  stating  the  evidence,  is  sufficient.  Hewitt  v.  Newberger,  48  St 
Rep.,  813;  66  Hun,  232;  20  N.  Y.  Supp.,  913. 

Informations  lodged  l>efore  committing  magistrates,  and  warrants  issued 
upon  them,  are  not  expected  to  be  drawn  with  the  same  technical  aocuraqy 
that  an  indictment  should  be.    Id. 
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frmation  to  the  magistrate  must  allege  that  the  defendant  has  been 
ome  designated  crime.    People  ex  reL  Baker  v.  Beatty,  89  Hun, 


SEunst  mm.    newitt  v,  JNewoerger,  ante, 
e  V.  Nowak,  24  St.  Rep.,  275 ;  1  Silv.  (Sup.  a.),  412 ;  7  N.  Y.  Or., 
\  SuTO.,  240 ;  Matter  of  Ramscar,  1  N.  Y.  Cr.,  85 ;  C8  How.,  255  ; 

Magistrate,  defined.— A  magistrate  is  an  oflBcer,  havincf 
issue  a  warrant  for  the  arrest  of  a  person  charged  with 

justice  is  a  magistrate  having  power  to  issue  a  warrant  for  the 
person  charged  with  a  crime.  Ck>untyof  Orleans  v.  WincheBter. 
,411;  18N.  Y.  Supp.,669. 

•ler.  Nowak,  24  St.  Rep.,  275  ;  1  Silv.  (Sup.  a.).  412  ;  7  N.  Y.  Or., 
r.  Supp.,  240 ;  Matter  of  Killoran  v.  Barton,  26  Hun,  649 ;  14  W. 

Who  are  magistrates. — The  following  persons  are  mag* 

>  justices  of  the  supreme  court. 

I  judges  of  any  city  court. 

)  county  judges  and  special  county  judges. 

I  city  judge  of  the  city  of  New  York,  and  the  jud&res  of 

t  of  general  sessions  in  the  city  and  county  oi  New 

I  justices  of  the  peace. 

I  police  and  other  special  justices  appointed  or  elected 
village  or  town. 

I  mayors  and  recorders  of  cities.  But  in  the  city  of 
k,  the  only  magistrates  authorized  to  commit  children 
iitions,  are  the  justices  of  the  supreme  court,  the 
the  city  judge  of  the  city  of  New  York,  and  judges 
d  to  hold  the  court  of  general  sessions,  and  the  pouce 

i  hv  chap.  279  of  1892. 

encunent  changed,  in  first  subdivision,  the  word  "judges**  Into 

"  in  fourth  subdivision,  the  word  "judge"  into  "judges,"  and 

ibdivision  7  the  latter  sentence. 

i  under  preceding  section. 

ar  is  not  one  of  the  magistrates  before  whom  proceedings  under 

8-290  may  be  instituted.    People  r.  McGloin,  1  N.  Y.  Cr.,  159 ;  91 

;  12  Abb.  N.  C,  172;  16  W.  Dig.,  255 ;  aflTg  28  Hun,  150 ;  1  N.  Y. 

5  W.  Dig.,  138. 

roT  of  Lon^  Island  City  is,  by  virtue  of  his  office,  a  magistrate. 

d  with  judicial  authority  to  conduct  examinations  upon  criminal 

Hommert  c.  Gleason,  38  St.  Rop.,  343  ;  14  N.  Y.  Supp.,  669. 

)rder  of  the  city  of  Oswego  is  a  magistrate  imder  this  section* 

licFarland.  86  St.  Rep.,  574;  59  Hun,  306;  18  N.  Y.  Supp.,  22. 

le  V.  Nowak,  24  St.  Rep.,  275 ;  1 SU.  (Sup.  Ct),  412 ;  7  N.  Y.  Cr.,  70; 

pp.,  $40;  People  v.  Bates,  38  Hun,  181:  Matter  of  Killoran  v.  Bar* 

n,  649  ;  14  W.  Dig..  490  •  Connty  of  Orleans©.  Winchester, 46 Sk 

18  N.  Y.  Supp.,  669. 
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g  148.  Examination  of  the   prosecutor  and    his 
upon  the  information.— When  an  information  is  laid  bfefore  ^ 
magistrate,  of  the  commission  of  a  crime,  he  must  examine  Ot^ 
oath  the  informant  or  prosecutor,  and  any  witnesses  he   may 
produce,  and  take  their  depositions  in  writing,  and  cause  then' 
to  be  subscribed  by  the  parties  making  them. 

Sufficiency  of  information.— An  affidavit,  which  does  not  set  fortli  B^ 
particular  crime,  but  makes  a  general  charge  of  guilt  without  stating  an/" 
facts  showing  a  criminal  offense,  is  not  a  sufficient  basis  for  the  examination 
of  the  complainant  and  his  witnesses.     People  v.  Nowak,  24  St.  Rep.,  276 ;  1 
SUv.  (Sup.  Ct),  412 ;  7  N.  Y.  Cr.,  70 :  5  N.  Y.  Supp.,  240. 

The  omission  of  the  complainant  to  sign  the  deposition  taken  before  a  com- 
mitting magistrate,  as  required  bv  this  section,  is  an  irregularity  which  will 
be  held  to  be  waived,  unless  the  defendant  has  interposed  the  objection  al 
the  first  available  opportunity.    People  v.  Winness,  8  N.  Y.  Cr.,  90. 

A  complaint  in  writing,  charging  a  criminal  offense,  though  on  infomur 
tion  and  belief  only  as  to  the  person  suspected  of  having  committed  it,  is 
sufficient  to  authorize  an  investigation  beiore  a  magistrate  by  the  examin** 
tion  of  witnesses.     Blodgett  v.  Race,  18  Him,  132. 

Warrant. — The  justice  acquires  jurisdiction  to  issue  the  warrant  for  the- 
arrest  of  the  ac<;ased  from  the  information  laid  before  him.  Tracy  v.  Sea- 
mans,  7  St.  Rep.,  145. 

A  warrant,  which  recites  that  it  was  issued  upon  information  on  oath^ 
and  has  the  form  prescribed  by  section  151  of  the  Code  of  Criminal  Pro- 
cedure, is  sufficient.  People  r.  Johnson,  13  St.  Rep.,  48;  46  Hun,  (Rl ;  T 
N.  Y.  Cr.,402. 

See  Nowak  r.  Waller,  31  St.  Rep.,  458  ;  10  N.  Y.  Supp.,  IW. 

§  149.  Depositions,  what  to  contain.— The  depositions  must 
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lih  the  facts  stated  bj  the  prosecutor  and  his  witnesses, 

ig   to    establish   the  commission    of  the   crime  and  the- 

of  the  defendant. 

lotes  under  section  890,  post. 

ositions. — ^The  depositions,  upon  which  a  warrant  for  the  arrest  of  an 

}T  is  issued  by  a  magistrate,  may  be  made  on  information  and  belief » 

the  acts  and  circumstances,  on  which  such  information  and  belief 

inded,  are  given.    People  r.  Mcintosh,  5  N.  Y.  Cr.,  39. 

ieposition  must  set  forth  the  facts  tending  to  establish  the  crime  and 

•rely  the  conclusions  of  the  witnesses.    Matter  of  Rothaker,  11  Abh 

122. 

re  the  facts,  stated  in  the  depositions,  do  not  justify  the  issuing  of  a 

it,  an  action  for  false  imprisonment  will  lie  against  a  p^^son  who» 

bad  intent,  prepared  and  proctired  a  warrant  to  be  issued,  and  gave- 

)ns  for  its  service.    Loomis  v.  Render,  2  St.  Rep.,  157  ;  41  Hun,  268. 

justice  has  no  ri^ht  to  issue  a  warrant,  where  the  facts,  set  forth  in 

K)sitions,  do  not  justify  it.    Id. 

ffidavit  not  prepared  by  the  justice,  and,  in  no  sense,  a  statement  of 

mding  to  snow  a  criminal  offense,  does  not  constitute  a  deposition^ 

the  meaning  of  this  section.    People  r.  Nowak,  24  St.  Rep.,  275  ;  1 

up.  Ct),  412  ;  7  N.  Y.  Cr.,  70. 

?racy  v,  Seamans,  7  St  Rep.,  145. 

)0.  In  what  case  warrant  of  arrest  may  be  issued.—If 

et^strate  be  satisfied  therefrom,  that  the  crime  complained 

I  been  committed,  and  that  there  is  reasonable  ground  ta 

e  that  the  defendant  has  committed  it,  he  must  issue  a. 

it  of  arrest. 

isient  basis.— The  justice  is  required,  by  section  150  of  the  Ck)de,  to 
warrant  in  all  cases  on  sufficient  complaint  made.    People  ex  reL 
V.  Board,  ete.,  17  St.  Rep.,  875. 
lOtes  under  section  149,  ante, 

[oestion  is  presented  to  the  magistrate  whether  or  not  the  informa- 
nbraced  in  the  depositions,  states  any  crime  which  authorizes  the 
of  a  warrant.  Tracy  v.  Seamans,  7  St.  Rep. ,  145. 
nafistrate  must  have  evidence  of  probable  cause,  both  as  to  the  com- 
I  m  the  offense  and  the  guilt  of  the  offender,  before  he  can  have 
HJon  to  cause  the  arrest.  Blodgett  r.  Race.  18  Hun,  182.  Suspicion 
ief  as  to  the  defendant's  guilt,  are  insufficient.  Id. 
Ieposition  must  tend  to  establish  the  commission  of  the  crime,  and 
tate  the  particulars  of  a  specific  offense.  People  v.  Nowak,  24  St. 
75  ;  1  SUv.  (Sup.  a.),  412  ;  7  N.  Y.  Cr.,  70. 

lat  is  required  to  protect  a  magistrate  in  issuing  a  criminal  warrant 
;  the  evidence  produced  is  colorable, — something  upon  which  the 
mt  is  cabled  upon  to  act  in  determining  the  question  of  probable 
Pratt  c.  Bogardus,  49  Barb. ,  89. 

a  information  for  larceny,  the  depositions  must  contain  an  accurate 
tion  of  the  property  claimed  to  liave  been  stolen,  and  a  statement  of 
indine  to  establish  the  commission  of  the  crime  charged,  in  order  to 
jurisoiction  upon  the  magistrate  to  issue  a  warrant.  Tracy  r.  Sea- 
7  St.  Rep.,  146. 

aatter  of  Killoran  v.  Barton,  26  Hun,  649  ;  14  W.  Dig.,  490  ;  People  v. 
ete.,  17St  Rep.,  875  ;  2N.  Y.  Supp.,  611. 

)1.  Form  of  warrant.— A  warrant  of  arrest  is  an  order  in 

g  in  the  name  of  the  people,  signed  by  a  magistrate,  com- 

ng  the  arrest  of  the  defendant,  and  may  be  substantially 

following  form,  the  blanks  being  properly  filled : 

itv  of  [  ]. 

I  the  name  of  the  people  of  the  State  of  New  York,  to  any 

oflBcer  in  the  [  ]. 
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"  Information,  upon  oath,  having  been  this  day  laid  before  me 
-that  the  crime  of  [  ]  has  been  committed  and  ao- 

<5using  [  ]  thereof, 

"  You  are  therefore  commanded  forthwith  to  arrest  the  above- 
named  [  ],  and  bring  him  before  [  ]i  at  [  ]. 
"  Dated  at  [                ],  this                day  of                 ,  18 


"  Justice  of  the  peace  " 

[      ] 

The  w^rant  must  direct  that  the  defendant  be  brought  before 
"the  magistrate  issuing  the  warrant ;  or,  if  the  oflfense  was  com- 
mitted in  another  town,  and  is  one  of  which  a  court  of  special  ses- 
-fiions  lias  jurisdiction  to  try,  or  which  a  magistrate  has  jurisdiction 
to  hear  and  determine,  he  must  direct  that  the  defendant  be 
brought  before  a  magistrate  of  the  town  in  which  the  offense  was 
•committed. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Amended  by  chap.  SCO  of  1882.  , 

This  amendment  changed  the  words  '*  To  any  sheriff,  constable,  mar^bBi 
or  policeman,"  into  the  words  **  To  any  peace  officer." 

Amended  by  chap.  458  qf  1893. 

This  amendment  omittea  names,  etc.,  and  created  blanks,  and  added  ^® 
last  provision  of  the  present  section. 

It  goes  into  effect,  Sept.  1,  1893.  . 

Form  and  contents.— This  section  prescribes  the  form  of  the  wai*^^ 
of  arrest,  and  indicates  what  shall  be  ite  substance.    People  ex  reL  B^ 
e.  Beatty,  89  Hun,  477.  - 

It  is  never  necessary  to  state,  in  a  criminal  warrant,  the  evidence  !^ 
which  the  charge  is  to  oe  supported.  Pratt  v,  Bogardus,  49  Barb.,  89.  ^jK> 
i;hat  is  required,  in  that  particular,  is  to  recite  the  accusation.  Id.  *^J^ 
requirement  is  satisfied  by  a  statement  which  indicates,  with  reason^''^^^ 
•certainty,  the  crime  sought  to  be  charged.     Id.  ^^ 

The  warrant,  by  section  151  of  the  Code,  is,  in  substance,  required  U>   tJ 
returnable  before  the  justice  who  issued  it,  except  in  case  of  his  abeeno^ 
inability  to  act.    People  ex  rel.  Fraser  r.  Board,  etc.,  17  St.  Rep.,  876.         -^ 

The  warrant  for  the  offense  of  malicious  trespass  upon  lands,  etc.,  ^•^'^^ 
subdivision  18  of  section  56  of  the  Code  of  Crimmal  Procedure,  was  hel<*  Jy 
be  sufficient  in  form,  in  People  t.  Upton,  29  St.  Rep.,  777 ;  9  N.  Y.  Suf*" 
685.  ^^ 

See  People  v.  Johnson,  13  State  Rep.,  48 ;  46  Hun,  «71 ;  Matter  of  KillO^^T 
t).  Barton,  26  Id.,  649 ;  14  W.  Dig.,  490 ;  People  r.  Board,  etc.,  17  St  fC^F*' 
^5;  2N.  Y.  Supp.,  611. 

§  152.  Name  or  description  of  the  defendant  in  the  wbiv^mX^^ 
^md  statement  of  the  offense.— The  warrant  must  specify  ^^^ 
name  of  the  defendant,  or  if  it  be  unknown  to  the  maristr*^^' 
the  defendant  maybe  designated  therein  by  any  name.  It  tmj^^ 
also  state  an  offense  in  respect  to  which  the  magistrate  1^^ 
tiuthority  to  issue  the  warrant,  and  the  time  of  issuing  it,  ^V^^ 
the  city,  town  or  village,  where  it  was  issued,  and  be  signed  *^J 
the  magistrate  with  his  name  of  office. 

Statement  of  offense. — A  warrant,  which  states  an  offense  in  r?^^ 
to  which  the  maj^trat^  has  authority  to  issue  a  warrant  and  as  to  ^^J^*,  j? 
has  jurisdiction,  is  sufficient  in  form.    People  r.  Upton,  29  St.  Rep.,  778  5 
N.  \ .  Supp.,  685.    It  is  not  necessary  to  set  up  in  the  warrant  the  drd**"' 
stances  of  the  offense.    Id.  - - 

Where  the  depositions  fail  to  show  that  the  property  has  been  stolea  ^ 
"the  accused,  the  magistrate  has  no  jurisdiction  to  issue  a  warrant  tot  i" 
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t  for  each  offense.    Tracy  v,  Seamana,  7   St.    Rep.,  147 ;   d6   W. 
117. 

une  of  defendant. — ^The  warrant  must  so  describe  the  person  in- 
xl  that  the  officer  will  know  whom  to  arrest,  and  the  par^  whose 
tj  is  threatened  may  know  whether  he  is  bound  to  submit    Miller  o. 
r,  28  Barb.,  680. 
i  People  ex  rel.  Baker  v.  Beatty,  89  Hun,  477. 

153.  Warrant,  to  be  directed  to  and  executed  by  a  peace 

er.— The  warrant  must  be  directed  to,  and  executed  by,  a 
le  officer. 

rection. — ^A  criminal  warrant  must  contain  a  command,  or  a  require- 
;  in  the  nature  thereof,  to  the  person  to  whom  it  is  directed,  to  maJce 
xrest    Abbott  o.  Bootii,  51  Barb.,  551. 

e  direction  is  an  essential  part  of  every  warrant.  Id.  Unless  it  is 
!ted  to  the  sheriff  or  the  constables  of  the  county,  or  town,  or  to  some 
idual  officer,  it  is  not  a  proper  or  sufficient  warrant.  Id.  Authority 
ot  be  conferred  upon  a  person  to  execute  the  warrant  by  an  indorse- 
;  thereon,  signed  by  the  justice.    Id. 

154.  Who  are  peace  officers.— A  peace  officer  is  a  sheriff  of 

unty,  or  his  undernsheriff  or  deputy,  or  a  constable,  marshal, 

36  constable  or  policeman  of  a  city,  town  or  village. 

lended  by  chap.  860  of  1882. 

is  amendment  added  to  the  original  section  the  words,  **  or  his  under- 

ff." 

15$.  Warrant  issued  by  certain  judges.— If  the  warrant  be 
jd  by  a  judge  of  the  supreme  court,  recorder,  city  judge  or 
eof  a  court  of  general  sessions  in  the  city  and  county  of  New 
f,  or  by  a  county  judge,  or  by  a  recorder  of  a  city,  vvliere 
diction  is  conferred  by  law  upon  such  recorder,  or  by  a  judge 
le  city  court,  it  may  be  directed  generally  to  any  peace  officer 
le  state,  and  may  be  executed  by  any  of  those  officers  to  whom 
ly  be  delivered. 
I'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

tended  by  chap.  860  of  1882. 

8  amendment  mserted  the  words  *'  recorder,  city  judge  or  judge  of  a 
of  general  sessions,'^  and  changed  the  words  **  to  any  Euberiff,  constable, 
bal  or  policeman,"  into  the  words  **  to  any  peace  oflScer." 
lended  by  chap.  462  of  1893. 

s  amendment  mserted  the  words  "  or  by  the  recorder  of  a  city,  where 
liction  is  conferred  by  law  upon  such  recorder."    It  goes  into  effect, 
1, 1898. 
I  County  of  Orleans  0.  Winchester,  46  St.  Rep.,  411 ;  18  N.  Y.  Supp.,  669. 

166.  Defendant,  how  to  be  disposed  of.— If  it  be  issued  by 
other  magistrate,  it  may  be  directed  generally  to  any  peace 
er  in  the  county  in  which  it  is  issued,  and  may  be  executed 
hat  county;  or  if  the  defendant  be  in  another  county,  it 
be  executed  therein,  upon  the  written  direction  of  a 
istrate  of  such  other  county  indorsed  upon  the  warrant, 
ed  by  him,  with  his  name  of  oflBce,  and  dated  at  the  city, 
X  or  village  where  it  is  made,  to  the  following  effect :  This 
■ant  may  be  executed  in  the  county  of  Monroe^  [or  as  the 
may  be.] 

leaded  by  chap.  860  of  1882. 
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This  amendment  changed  the  words  ''  to  any  sheriff,  constable,  manhal 
or  policeman,'*  into  the  words  *'  to  any  peace  officer." 

when  arrested. — A  criminal  warrant,  issued  by  a  police  justice  of  a 
city  or  village,  may  be  executed  within  the  county  outside  of  the  limits  of 
the  city  or  village.  Countj  of  Orleans  r.  Winchester,  45  St.  Rep.,  411 ;  IS 
N.  Y.  Supp.,  669. 

Where  admitted  to  bail. — Under  the  provisions  of  section  56  of  2  R.  S., 
7^,  one,  arrested  upon  a  warrant  after  mdictment,  may  be  admitted  to 
bail  by  a  supreme  court  justice  in  the  county  where  he  is  arrested,  thou^ 
the  indictment  was  found  in  another  countjr.    People  v.  Clews,  77  N.  Y.,  W. 

A  person  who,  on  being  arrested  by  virtue  of  a  criminal  wanrant,  en- 
dorsed pursuant  to  statute,  is  discharged  from  arrest  by  a  justice  of  the 
peace  of  the  county  where  he  is  arrested,  on  giving  a  recognizance,  cannot 
oe  arrested  without  new  process.    Doyle  r.  Russell,  80  Barb.,  800. 

The  constable  can,  by  virtue  of  a  valid  and  regularly  endorsed  warrant, 
only  arrest  the  offender  and  take  him  before  a  lustice  of  the  peace  of  the 
county  of  the  endorsingju^tice,  if  the  offense  is  bailable,  or  convev  him  to 
the  county  where  the  oflPense  was  committed.  Green  v,  Rumsey,  2  Wend., 
611.  He  has  no  authority  to  carry  the  arrested  party  to  another  county. 
Id. 

One  indicted  in  a  county  remote  from  his  home,  and  arrested  elsewhere, 
while  the  court,  which  alone  may  give  him  a  speedy  trial,  or,  as  a  conrt 
let  him  to  bail,  is  not  in  session,  should  have  a  ready  means  of  giving  bail 
in  his  own  vicinage.    People  r.  Clews,  77  N.  Y.,  44. 

§  157.  Indorsement  on  the  warrant  fbr  servioes  in  another 
county,  how  and  upon  what  proof  to  be   made.— The  indorse- 
ment mentioned  in  the  last  section  can  not,  however,  be  madcr 
unless  upon  the  oatli  of  a  credible  witness,  in  writing,  indois^^ 
on  or  annexed  to  the  warrant,  proving  the  handwriting  of  th® 
magistrate  by  whom  it  was  issued.     Upon  this  proof,  the  ina-g* 
istrate  indorsing  the  warrant  is  exempted  from  liability  to  * 
civil  or  criminal  action,  though  it  afterward  appear  that  ^^ 
warrant  was  illegally  or  improperly  issued. 
See  notes  under  the  last  section. 

§  158.  Defendant,  arrested  for  felony.— If  the  crime  char^* 

in  the  warrant  be  a  felony  the  officer  making  the  arrest  ixi^^* 

take  the  defendant  before  the  magistrate  who  issued  the  ^^^ 

rant,  or  some  other  magistrate  in  the  same  county^  as  provi^^ 

in  section  164. 

See  notes  under  section  156,  ante,  ^. 

Felony. — A  person,  who  is  arrested  by  virtue  of  a  warrant,  indorsed  52te 
suant  to  statute,  for  an  offense  punishable  bv  imprisonment  in  the  ^*%at 


prison,  cannot  be  let  to  bail  in  the  county  where  the  arrest  is  made,  but  ^        ^ 
oe  taken  to  the  county  in  which  the  warrant  was  issued.    Clark  r.  Cl^ 
land,  6  mn,  344.  ^^ 

Where  the  offense  is  punishable  with  death  or  imprisonment  in  a  ^^^^^ 
prison,  the  officer,  making  the  arrest,  must  convey  the  prisoner  before  B<^J5g 
magistrate  of  the  county  where  the  warrant  was  originally  issued.  FcOT'^ 
€X  rel.  Sichel  v.  Chapman,  30  How.,  202  ;  People  v.  Clews,  77  N.  Y.,  89-     ,^ 

In  cases  of  felony,  the  magistrate  who  issues  the  warrant,  has  exclu^i. 
jurisdiction,  except  in  case  of  his  absence  or  inability  to  act  P^^^S? 
ex  rel.  Navagh  c.  Frink,  4  St.  Rep.,  162;  41  Hun,  1»3,  4N.  Y.  Or.,  4V7 ;  ^ 
W.  Dig.,  569. 

The  Code  of  Criminal  Procedure  has  deprived  the  magistrate  of  *D0tI^^ 
town  of  the  right  to  send  the  case  to  a  magistrate  of  the  town  ^her»  It^ 
offense  was  committed.     People  ex  rel.  Fraser  r.  Board,  etc.,  17  St.  Rep.,  8*^* 
2  N.  Y.  Supp.,  611.    He  must  procee<l  with  the  examination  or  trial    wL^ 

Sections  158.  161  and  164  require  the  person  arrested  to  be  taken  beft^ 
the  justice  who  issued  the  warrant,  except  when  the  justice  is  abeeot  O" 
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le  to  act,  or  the  prisoner  is  arrested  out  of  the  county  for  a  crime 
ban  a  f  dlon^^.    I<L 

exception  is  made  for  a  case  when  the  justice  issuing  the  warrant 
es  out  of  the  town  where  the  crime  was  committed.  Id. 
e  provisions  of  chap.  455  of  1847,  so  far  as  they  require  a  warrant  to 
turnable  before  some  magistrate  in  the  town  where  the  offense  was 
nittedand  give  him  jurisdiction  to  proce^  with  the  case,  are,  byimpli- 
n,repealed  by  the  Code  of  Criminal  Procedure.  Id. 
illX|;e  uiK>n  town. — But  the  provisions  of  said  act,  which  impose 
obligation  to  pay  the  expenses  of  the  arrest,  examination  and  trial 

the  town  where  the  offense  was  committed,  are  not  repealed.    Id. 
e  fees  for  criminal  proceedings  before  a  magistrate  of  another  town 
lawful  charge  against  the  town  where  the  offense  was  committed.    Id. 

159.  Defendant,  arrested  for  a  misdemeanor.— If  the  crime 
ged  in  the  warrant  be  a  misdemeanor,  and  the  defendant  be 
sted  in  another  county,  the  officer  must,  upon  being  required 
he  defendant,. take  him  before  a  magistrate  in  that  county, 

must  admit  the  defendant  to  bail,  for  his  appearance  before 

magistrate  named  in  the  warrant,  and  take  bail  from  him 

rdingly. 

isdemeanor. — If  the  prisoner  is  arrested,  in  another  county,  for  a 
emeanor,  it  seeins  that  it  is  competent  for  a  magistrate  of  that  county 
;  mm  to  baiL  People  ex  rel.  Navagh  o.  Frink,  4  St.  Rep.,  162 ;  41  Hun, 
8  N.  Y.  Cr.,  2d7. 

tiere  the  offense  is  not  punishable  by  death  or  by  imprisonment  in  a  ' 
prison,  the  prisoner  may  bo  let  to  bail  by  a  magistrate  of  the  county 
iich  he  waa  arrested.    People  ex  rel,  Sichel  c.  Chapman,  80  How.,  203 ; 
le  c.  aews,  77  N.  Y.,  89. 

160.  Proceedings  on  taking  bail  from  the  defendant  in 
L  case. — On  taking  bail,  the  magistrate  must  certify  that 
on  the  warrant,  and  deliver  the  warrant  and  undertaking  of 
to  the  oflScer  having  charge  of  the  defendant.  The  officer 
t  then  discharge  the  defendant  from  arrest,  and,  without 
y,  deliver  the  warrant  and  undertaking  to  the  magistrate 
re  whom  the  defendant  is  required  to  appear. 

161.  Proceedings  where,  etc.,  but  bail  is  not  given.— If,  on 
idmission  of  the  defendant  to  bail,  as  provided  in  section 
hundred  and  fifty-nine,  bail  be  not  forthwith  given,  the 
er  must  take  the  defendant  before  a  magistrate  as  directed 
he  warrant,  or  some  other  magistrate  in  the  same  town  or 
ity,  as  provided  in  section  one  hundred  and  sixty-four. 

I'd  by  chap.  458  of  1893. 

is  amendment  substituted,  after  the  word  **  Magistrate,"  for  **  who 

d,"  the  words,  **  as  directed  by."    It  will  go  into  etfect,  Sept.  1, 1898. 

)  notes  under  section  158,  ante. 

ople  V.  Board  of  Auditors,  17  St.  Rep.,  875,  2  N.  Y.  Supp.,  611. 

162v  Prisoner  carried  from  county  to  county.— An  officer 

haa  arrested  a   defendant  on  a  criminal  charge,  in  any 

ity,  may  carry  such   prisoner  through   such  parts  of  any 

ity  or  counties  as  shall  be  in  the  ordinary  route  of  travel 

1  the  place  where  the  prisoner  shall  have  been  arrested,  to 

place  where  he  is  to  be  conveyed  and  delivered  under  the 

Jess  by  which  the  arrest  shall  have  been  made  ;  and  such 

reyance  shall  not  be  deemed  an  escape. 
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A  XMvson,  arrested  in  one  county,  is  not  subiect  to  arrest  on  anj  dvi 

f  process  in  passing  through  another  county  in  the  ordinary  route  of  trwt 
rom  the  place  of  arrest  to  the  place  to  which  he  is  to  be  conT^e 
according  to  the  command  of  the  process  under  which  the  arrest  was  midi 
Love  0.  Humphrey,  9  Wend.,  204. 

§  163.  Powerandprivilegeofoffloer.— While  passing througl 
such  other  county  or  counties,  the  oflScera  having  the  prisone 
in  their  charge  shall  not  be  liable  to  arrest  on  civil  process 
and  they  shall  have  the  like  power  to  require  any  citizen  t 
aid  in  securing  such  prisoner,  and  to  retake  him  if  he  escapes,  a 
if  they  were  in  their  own  county ;  and  a  refusal  or  neglect  t 
render  such  aid  shall  be  an  offense  in  the  same  manner  as  i 
they  were  officers  of  the  county  where  such  aid  shall  t 
required. 

§  164.  When  magistrate  issvdng  the  warrant  is  unable  to  act.- 
When,  by  the  preceding  sections  of  this  chapter,  the  defendai 
is  required  to  be  taken  before  the  magistrate  who  issued  tl 
warrant  [or  before  a  magistrate  of  the  town  in  which  it 
offense  was  committed],  he  may,  if  that  magistrate  be  absent  < 
unable  to  act,  be  taken  before  the  nearest  or  most  accessibl 
magistrate  in  the  [town  in  which  the  magistrate  before  whoi 
the  warrant  is  returnable  resides,  If  there  be  such  a  magistnti 
accessible  and  qualified  to  act,  and  otherwise,  before  the  near& 
or  most  accessible  magistrate  in  the]  same  county.  The  offic< 
must,  at  the  same  time,  deliver  to  the  magistrate  the  warrao 
with  his  return  indorsed  and  subscribed  by  him. 

Am'd  by  chap.  458  of  1898. 

This  amendment  introduced  the  portions  included  within  brackets, 
will  go  into  effect.  Sept.  1,  1893. 

See  note  under  section  158.  ante, 

Absenoe  or  inability. — ^This  section  seems  to  contemplate  the  takiJ 
ot  persons,  arrested  for  a  felony,  before  the  ms^gistrate  who  issued  t 
warrant,  except  in  case  of  his  ac«enc«  or  inabili^  to  act.  People  ex  r* 
Navagh  v.  Frink,  4  St.  Rep..  162  ;  41  Hun,  193  ;  4  N.  Y.  Cr.,  297. 

The  warrant  is  not  spent,  if  the  justice,  on  the  defendant  being  broug: 
before  him,  declares  nimself ,  aft<?r  caUing  the  x)arties,  unable  to  try  fc 
cause,  find  directs  them  to  go  before  another  justice.    Arnold  v,  SteeveB, 
Wend.,  515.    Nor  is  the  defendant  entitled  to  be  discharged,  if  the  d0 
justice  before  whom  he  is  taken  is  also  unable  to  try  the  cause.    Id. 

See  People  ex  ret,  Sichel  v.  Chapman.  30  How.,  202 ;  People  ».  Clews,  ^ 
N.  Y.,  89  ;  People  ex  reL  Fraser  v.  Board,  ete.,  17  St.  Rep.,  872 ;  2  N. 
Supp.  611. 

§  165.  Defendant,  upon  arrest,  to  be  taken  before  magistrate^ 

The  defendant  must  in  all  cases  be  taken  before  the  maeistn* 
without  unnecessary  delay,  and  he  may  give  bail  at  any  hour 
the  day  or  night. 

Amended  by  chap.  860  of  1882. 

This  amendment  provided  for  giving  bail,  and  added  a  profrlrfon  for  * 
cities  of  New  York  and  Brooklyn. 

Am'd  by  chap.  694  of  1887. 

This  amendment  eliminated  the  provision  made  by  the  former  amexi 
ment  for  the  cities  of  New  York  and  Brooklyn. 

Detention  of  prisoner.— Previous  to  the  Revised  Statutes,  th«  o^ 
stable  had  a  right  to  detain  a  defendant  for  a  reasonable  time,  while  nuU^ 
a  bonaftde  effort  to  find  a  magistrate  to  hear  the  cause.    Arnold  v.  Ster^ 
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1,  515.  The  period  was  fixed  by  the  Revised  Statutes  at  12  hours^ 
bather  there  is  any  ^precise  limitatioii  to  the  period  under  the  Crim- 
ie,  qucere, 

gistrate  has  no  authority  to  order  a  person,  accused  of  a  criminal 
to  be  committed  until  a  subsequent  day,  for  examination,  without 
used  being  first  brought  before  him.  Pratt  v.  Hill,  16  Barb.,  908. 
,  upon  the  accused  bemg  brought  before  him,  detain  him  a  reason- 
le  tor  examination. 

)  held,  in  Hawley  v.  Butier,  48  Barb.,  101,  that  an  officer,  on  arrest- 
eerter  under  section  6,  chap.  75  of  U.  S.  Sess.  L.  of  1863,  was  bound  to 
3  the  first  opportunity  to  bring  the  prisoner  before  a  competent 
I,  where  he  might  be  tried  for  the  offense  charged. 

i6.  Defendant  before  another  magistrate  than  the  one  wha 
warrant.— If  the  defendant  be  taken  before  a  magistrate 
ban  the  one  who  issued  the  warrant,  the  depositions  on 
the  warrant  was  granted  must  be  sent  to  that  magistrate, 
ley  can  not  be  procured,  tlie  prosecutor  and  his  witnesses 
)e  sumnioned  to  give  their  testimony  anew. 

CHAPTER  III. 

ARREST  BY   AN   OFFICER,   UNDER   A  WARRANT. 

ON  167.  Arrest,  defined. 

108.  By  whom  an  arrest  may  be  made. 

169.  Every  person  bound  to  aid  an  officer  in  an  arrest. 

170.  Wlien  the  arrest  may  be  made. 

171.  How  an  arrest  is  made. 

172.  No  further  restraint  allowed  than  is  necessary. 

173.  Officer  must  state  his  authority,  and  show  warrant,  if  re* 

quired. 

174.  If  defendant  flee  or  resist,  officer  may  use  all    necessary 

means  to  eifect  arrost. 

175.  176.  When  officer  may  break  open  a  door  or  window. 

17.  Arrest,  defined.— Arrest  is  the  taking  of  a  person  into^ 
y  that  he  may  be  held  to  answer  for  a  crime. 

atter  of  Killoran  c.  Barton,  26  Hun,  649  ;  14  W.  Dig.,  490. 

18.  Who  may  arrest.— An  arrest  may  be, 
ly  a  peace  officer,  under  a  warrant ; 

»y  a  peace  officer,  without  a  warrant ;  or 
►y  a  private  person. 

to  make  arrest. — This  section  desiprnates  the  persons  who  can 
1  arrest.    People  v.  Shanley,  40  Hun,  478  ;  4  N.  Y.  Cr.,  72. 
rest  for  a  misaemeanor.  not  committed  in  the  officer's  presence,  is 
:  must  be  made  by  an  officer  imder  a  warrant,  in  order  to  be  justifi- 
d. 

^arrant,  where  the  arrest  cannot  be  made  without  it,  must  be,  at  the 
the  actual  possession  of  the  officer.     Id. 
atter  of  Killoran  v.  Barton,  26  Hun,  649  ;  14  W.  Dig.,  490. 

19.  Every  person  bound  to  aid  an  officer  in  an  arrest.— E  very 

must  aid  an  officer  in  tlie  execution  of  a  warrant,  if  the 

require  his  aid  and  be  present  and  acting  in  its  execution. 

ag  arrest. — Every  man  is  bound  to  aid  and  assist,  upon  order  or 
38,  in  preserving  the  peace  and  apprehending  offenders,  and  is  pimish- 
le refuses.    Coyles  v.  Hurtin,  10  John.,  85. 
officer  has  authority  to  do  the  act,  for  the  doing  of  which  aid  is 
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required,  the  bystander  is  bound  to  obey  and  is  justified  ;  and,  if  be  refoM 
or  neglects,  he  is  guilty  of  a  misdemeanor  and  subject  to  fine  and  impnso&- 
ment.  Elder  r.  Morrison,  10  Wend.,  137.  If  the  officer  has  no  authority  to 
do  the  act,  the  bystander  is  not  bound  to  obey,  and,  if  he  yields  obediezice, 
is  a  trespasser.    Id. 

The  sheriff  may  take  the  power  of  the  county,  if  necessarr,  after  resist- 
ance, to  execute  process.  Coyles  v.  Hurtin,  10  John.,  85.  The  officer  is  to 
be  deemed  constructively  present,  so  as  to  justify  the  aiding  bystanders  ia 
arresting  the  offenders  ciurmg  his  temporary  absence  for  t^e  purpose  of  pro- 
curing further  assistance.    la. 

§  170.  When  the  arrest  may  be  made.— If  the  crime  charged 

be  a  felony,  the  arrest  may  be  made  on  any  day,  and  at  any 

time  of  the  day  or  during  any  night.     If  it  be  a  misdemeanor 

the  arrest  cannot  be  made  on  Sunday,  or  at  night,  unless  by 

direction  of  the  magistrate  indoi-sed  upon  the  warrant. 

An  arrest  for  a  misdemeanor  cannot  be  made  in  the  night  time,  unlesB  bj 
direction  of  the  magistrate  endorsed  upon  t^e  warrant.  Murphy  v.  KroxOi 
S  St.  Rep.,  231 ;  20  Abb.  N.  C,  259. 

§  171.  How  an  arrest  is  made.— An  arrest  is  made  by  an 
actual  restraint  of  the  person  of  the  defendant,  or  by  his  sab- 
mission  to  the  custody  of  the  officer. 

Arrest,  what  is. — ^To  constitute  an  arrest,  an  actual  manual  touching  of 
the  body  is  not  required.  Searls  v.  Viets,  2  T.  &  C,  224.  It  is  suffident  if 
the  party  ^  within  the  power  of  the  officer  and  submits  to  the  arrest  Id. 
Bare  words  alone  will  not  make  an  arrest,  if  the  party  resists.    Id. 

No  force  or  actual  touching  of  the  body  is  necessary  to  constitute  an  arreet 
and  imprisonment,  but  it  is  sufficient  if  the  party  is  within  the  power  of  tl^e 
officer  and  submits  to  it.  Campbell  v.  Kelly,  20  W.  Dig.,  160 ;  Gold  v.  Bisr 
seU,  1  Wend.,  210. 

An  actual  seizing  or  touching  of,  or  any  interference  with,  the  peisoBf 
which  would  be,  if  not  justified,  a  trespass,  constitutes  an  arrest.  Schewe  «• 
Mulvey,  14W.  Dig.,384. 

§  172.  ^o  farther  restraint  allowed  than  is  neoessary.— Tb^ 

defendant  is  not  to  be  subjected  to  any  more  restraint  than  ^ 

necessary  for  his  arrest  and  detention. 

'    §  173.  Officer  must  state  authority,  and  show  warrant  if  ^^ 

quired.--The  defendant  must  be  informed  by  the  officer  that  l^® 

acts  under  the  authority  of  the  warrant,  and  he  must  also  sho^ 

the  warrant,  if  required. 

Authority  to  arrest,  showing.— Wlien  the  defendant  is  informed t^  ^ 
officer  that  he  acts  under  the  autnority  of  a  warrant,  he  may  '^^^^'S*^,^ 
officer  to  show  it  and  the  latter  must  do  so.  People  v,  Shanley,  40  H**'*» 
478  :  4  N.  Y.  Cr.,  476. 


Til  is  section  cannot  be  construed  to  mean  that,  after  making  the  •••  t-^ 
the  officer  must,  if  required,  take  the  defendant  to  some  other  placet  ^^ 
tbore  show  liim  the  warrant.     Id.  „-— r. 

VMien  the  legislature  speaks  of  arrest  by  a  peace  officer,  under  a  ^2l 
rant,  it  is  to  be  understood  that  the  warrant  shall  be  in  the  possession  <^.i?r 
officrer  in  such  manner  that  fit  may  be  shown  to  the  defendant  at  the  tU*** 
of  making  the  arrest.     Id.  « 

Tlie  cases  of  Arnold  v.  Steeves,  10  Wend.,  215,  and  Bellows  t.  Shannon^ 
Hill.  86,  were  criticised  in  People  v.  Shanley,  an(€t  as  to  the  remark  tbst  *° 
officer  is  not  bound  to  show  his  warrant,  and  it  was  held  that  sachnito^*" 
changed  by  this  section. 


§  174.  If  defendant  flee  or  resist,  offloer  may  TUM  all 
means  to  effect  arrest.— If,  after  notice  of  intention  to  anest  tb« 
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ant,  he  either  flee  or  forcibly  resist,  the  officer  may  use 

tissary  means  to  effect  the  arrest. 

ficer,  in  arresting  the  offender  in  case  of  an  actual  commission  of  a 
or  in  preventing  his  escape,  is  justified  in  taking  his  life,  provided 
an  absolute  necessity  for  so  doing.  Ck)nraddy  v.  People,  5  Park. ,  284. 
erwise  in  case  of  an  arrest  for  a  misdemeanor,  id.  Reasonable 
for  such  belief  is  insufficient.    Id. 

'5.  When  offloer  may  break  open  a  door  or  window.— The 
may  break  open  an  outer  or  inner  door  or  window  of  any 
ig,  to  execute  the  warrant,  if,  after  notice  of  his  authority 
irpose,  he  be  refused  admittance. 
)ction  178,  post ;  section  223  of  Penal  Ck)de. 

'6.  Id.— An  oflBcer  may  break  open  an  outer  or  inner  door 
dow  of  any  building,  for  the  purpose  of  liberating  a 
,  who,  having  entered  for  the  purpose  of  making  an  arrest, 
ined  therein,  or  when  necessary  for  his  own  liberation. 


CHAPTER  IV. 

AEREST  BY  AN  OFFICER,  WITHOUT  A  WARRANT. 

OK  1T7.  In  what  cases  allowed. 

178.  May  break  open  a  door  or  window,  If  admittance  refused. 

179.  May  arrest  at  night,  on  reasonable  suspicion  of  felony. 

180.  Must  state  his  authority,  and  cause  of  arrest,  except  where 

party  is  committing  felony  or  is  pursued  after  escape. 

181.  May  take  before  a  magistrate,  a  person  arrested  by  a  by-stander 

for  breach  of  the  peace. 

182.  Magistrate  may  commit  by  verbal  or  written  order,  for  offenses 

committed  in  his  presence. 

7.  In  what  oases  allowed.— A  peace  oflBcer  may,  without  a 

it,  arrest  a  person, 

'or  a  crime,  committed  or  attempted  in  his  presence  ; 

iThen  the  person  arrested  has  committed  a  felony,  although 

his  presence ; 

iThen  a  felony  has  in  fact  been  committed,  and  he  has 

ible  cause  for  believing  the  person  to  be  arrested  to  have 

tted  it. 

LOUt  a  warrant. — ^This  section  states  the  cases  when  a  peace  officer 
rest  without  a  warrant.    People  v.  Shanley,  40  Hun,  478  ;  4  N.  Y. 

r  the  Code,  a  peace  officer  may,  without  a  warrant,  arrest  for  either 
•  or  misdemeanor  committed  or  attempted  in  his  presence,  or  where 
'  has  in  fact  been  committed,  though  not  in  his  presence,  where  the 
1  person  committed  it,  or  the  officer  has  reasonaole  cause  for  believ- 
;  he  committed  it.  The  second  and  third  subdivisions  of  the  section 
an  actual  commission  of  a  felony,  and  the  **  reasonable  cause,''  men- 
a  the  last  subdivision,  relates,  not  to  the  offense,  but  to  the  person 
•. 

oe  officer  may,  without  a  warrant,  arrest  a  person  for  a  felony,  or 
breach  of  thepeace  or  misdemeanor,  committed  in  his  presence* 
.  Warren,  17  How.,  100  ;  1  Hilton,  590. 

ectkm  haiB  changed  the  rule,  prevailing  at  the  time  of  the  enact- 
the  Code,  that  a  peace  officer  was  justified  in  making  an  arrest, 
a  warrant,  thougn  no  felony  had  been  actuaUy  committed,  if  he 
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had  reasonable  ground  to  suspect  that  one  had  been,  and  acted  in  good 
faith  and  without  evil  motive. 

For  this  former  rule,  see  Bums  v,  Erben,  40  N.  T.,  468  ;  Wilson  o.  King,  9^ 
Supr.,  384  ;  Hawley  o.  Butler,  54  Barb.,  490.  As  it  would  mislead  the  prac- 
titioner to  annotate  the  cases,  decided  before  the  Ck)de,  which  relate  to  arrests 
for  felonies  committed  not  in  the  presence  of  the  officer,  it  has  been^ 
omitted. 

A  peace  officer  may  arrest,  without  a  warrant,  for  any  misdemeanor  ooni' 
mitted  in  his  presence.  But  he  cannot,  without  a  warrant,  arrest  for  a  mijK 
demeanor,  which  was  not  committed  in  his  presence. 

The  subject  of  reasonable  cause  is  limited  to  the  cases  under  the  third 
subdivision.     Smith  r.  Botens,  36  St.  Rep.,  55  ;  18  N.  Y.  Supp.,  222. 

An  officer  may  make,  or  direct,  the  arrest  of  a  person  for  a  felony  with- 
out  a  warrant.    Tupper  r.  Morin,  25  Abb.  N.  C,  401 ;  12  N.  Y,  Supp.,  310. 
But  to  escape  liability  for  making  an  imf ounded  arrest,  he  must  be  able  tcF- 
excuse  himself  by  proof  that  he  had  reasonable  cause  for  believing  that  ii» 
person  arrested  had  committed  the  crime.    Id. 

Power  of  magistrate  to  make  arrests  subsequently  for  crimes  committed  in 
his  presence.  Sands  v.  Benedict,  2  Him,  479.  limitations  imposed  upon 
the  power  of  sheriffs  and  constables,  in  similar  cases.    Id. 

A  poUce  officer  is  not  authorized,  without  process,  to  arrest  a  person  as  a 
common  prostitute,  on  the  ^ound  that  she  is  a  disorderly  person,  unless  tho 
offense  was  committed  in  his  presence.  People  ex  reL  ICingsley  t.  Pratt,  20- 
HUn,  300. 

A  police  officer  may  lawfully  interpose  to  prevent  a  breach  of  the  peace. 
Mclntyre  v,  Raduns,  46  Supr.,  123. 

A  policeman  has  no  authority  to  arrest^  without  a  warrant,  even  on  view, 
a  person  engaged  in  violating  a  city  ordmance,  unless  expressly  authorized 
so  to  do,  by  the  city  charter,  or  unless  such  violation  is  accompanied  by  a 
breach  of  the  peace.  Hennessy  r.  Connolly,  13  Hun,  178.  See  suM.  1  of  this 
section  which  empowers  a  peacje  officer  to  arrest,  in  such  case,  for  any 
offense. 

Where  a  certain  intent  is  essential  to  constitute  the  crime,  it  may  be 
doubted  whether  any  outward  acts  will  be  an  imquestionable  justification 
for  making  the  arrest,  under  sections  177  and  188  of  the  Code  of  Criminal 

Erocedure,  if  it  is  shown  that  no  such  intent  existed.    Smith  v.  Botens,  86 
t  Rep.,  55 ;  13  N.  Y.  Supp.,  222. 

§  178.  Hay  break  a  door  or  window,  if  admittance  reAued.— 
To  make  an  arrest,  as  provided  in  the  last  section,  the  officer 
may  break  open  an  outer  or  inner  door  or  window  of  a  building, 
if  after  notice  of  his  office  and  purpose,  he  be  refused  admit- 
tance. 

See  section  173,  ante, 

§  179.  May  arrest  at  night,  on  reasonable  suspicion  of  l^ony.— 

He  may  also,  at  night,  without  a  warrant,  arrest  any  person 
whom  he  has  reasonable  cause  for  believing  to  have  committed 
a  felony,  and  is  justified  in  making  the  arrest,  though  it  after- 
ward appear  that  a  felony  had  been  committed,  but  that  the 
person  arrested  did  not  commit  it. 

An  officer,  without  a  warrant,  is  justified  in  arresting  in  the  night-time 
a  person,  when  he  has  reason  to  believe  that  the  latter  has  committed  a 
felony.    People  v,  Ryan,  28  St  Rep.,  490 ;  8  N.  Y.  Supp.,  870. 

§  180.  Must  state  his  authority  and  cause  of  arrest,  ezoept 
where  party  is  committing  felony  or  is  pursued  after  esoape.— 
When  arresting  a  person  without  a  warrant  the  officer  must 
inform  him  of  the  authority  of  the  officer  and  the  cause  of  the 
arrest,  except  when  the  person  arrested  is  in  the  actual  commis^ 
fiion  of  a  crime,  or  is  pursued  immediately  after  an  escape. 
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J  i8i.  Ki^y  take  before  a  magistrate  a  person  arrested  by  a  by* 
ttander  for  breach  of  the  peace. — ^A  peace  officer  may  take  before  a  mag- 
istrate, a  person,  who,  being  engaged  in  a  breach  of  the  peace,  is  arrested 
i)'  a  bystander  and  delivered  to  him. 

§  182.  Magistrate  may  commit  by  verbal  or  written  order,  for  of- 
fenses committed  in  his  presence. — When  a  crime  is  committed  in  the 
presence  of  a  magistrate,  he  may,  by  a  verbal  or  written  order,  command 
^y  person  to  arrest  the  offender,  and  may  thereupon  proceed  as  if  the 
offender  had  been  brought  before  him  on  a  warrant  of  arrest. 


CHAPTER  V. 


ARREST  BY  A  PRIVATE  PERSON. 


Section  183.  In  what  cases  allowed. 

184.  Must  inform  the  party  of  the  cause  of  arrest,  except  when 
actually  committing  the  offense  or  on  pursuit  after  escape. 

▼85.  Must  immediately  take  prisoner  before  a  magistrate,  or  de- 
liver him  to  peace  officer. 

§  183.  In  what  cases  allowed. — A  private  person  may  arrest  another, 

1-  Por  a  crime,  committed  or  attempted  in  his  presence; 

2-  "When  the  person  arrested  has  committed  a  felony,  although  not  in  his 
presence. 

This  section  states  the  cases  when  a  private  person  may  arrest.    People 
V.  Shanley,  40  Jtiun,  478;   4  N.  Y.  Cr.  476. 

No  distinction  is  made  between  an  officer  and  a  private  person  in  respect 
to  arrest  for  a  crime  committed  or  attempted  in  his  presence.  Smith  r. 
^cns,  36  St.  Rep.  55 ;   13  N.  Y.  Supp.  224. 

Under  this  section,  a  private  person  may  arrest :  ( i )  for  a  crime,  either 
felony,  or  misdemeanor,  if  committed  or  attempted  in  his  presence;  (2) 
when  a  felony,  not  a  misdemeanor,  has  been  actually  committed  by  the 
Person  arrested,  though  not  in  his  presence. 

Under  the  second  subdivision,  it  is  not  sufficient  that  a  felony  has  been 
<^ommitted  by  some  person,  and  that  the  person  making  the  arrest  had  rea- 
sonable cause  to  believe  the  party  arrested  to  be  the  guilty  person.  The 
^cry  person  arrested  must  have  committed  a  felony.  Where  a  private 
P^son  makes  an  arrest  for  a  felony  not  committed  in  his  presence,  he  must, 
w  order  to  be  justified,  establish  both  the  commission  of  the  felony  and  that 
the  party  arrested  is  the  felon. 

The  former  rule  has  been  modified  in  this  respect. 

A  person,  not  an  officer,  is  authorized  by  this  section  to  arrest  a  party  for 
^  crime  committed  in  his  presence,  upon  immediate  pursuit.  People  v. 
«orehouse,  25  St.  Rep.  295;   2  Silv.  (Sup.  Ct.),  242;   6  N.  Y.  Supp.  763. 

Any  person  may,  without  a  warrant,  arrest  another  who  has  committed 
!^felony,  either  at  the  time  of,  or  subsequent  to.  its  commission.  Willis  v. 
Warren,  17  How.  100;    i  Hilton,  590;    Mix  v.  Clute,  3  Wend.  350. 

jn  an  action  for  false  imprisonment,  if  a  felony  has  been  actually  commit- 
^^a»  a  private  person  is  justified  in  making  an  arrest,  if  he  ha^  reasonable 
?"se.  Bums  v.  Erben,  40  N.  Y.  463 ;  Hawley  v.  Butler,  54  Barb.  490.  See 
^mith  y.  Botens,  36  St.  Rep.  55 ;    13  N.  Y.  Supo.  224. 

^  private  citizen  has  no  right  to  make  an  arrest  for  a  past  misdemeanor. 

^  private  person,  where  no  crime  was  committed,  cannot  arrest  a  sus- 
sed offender.  Ball  v.  Harrigan,  47  St.  Rep.  385 ;  19  N.  Y.  Supp.  913. 
^  People  V.  Giblin,  24  St.  Rep.  593. 
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§  184.  Mu£rt;  inform  party  of  the  cause  of  arrest,  exoept  wbe 
aotually  committing  the  ofibnse  or  on  pursuit  after  escape. — ^ 
private  person  before  making  an  arrest,  must  inform  the  persoi 
to  be  arrested  of  the  cause  thereof,  and  require  him  to  submit 
except  when  he  is  in  the  actual  commission  of  the  crime,  or  when 
lie  is  aiTested  on  pursuit  immediately  after  its  commission. 

A  private  person  may  arrest  a  party  for  a  crime  committed  in  his  presence, 
without  informing  him  of  the  cause  of  arrest,  if  pursuit  is  made  immediately 
after  the  commission  of  the  crime.  People  v.  Morehoiise,  ^  St  Rep.,  295  ;  % 
Silv.  (Sup.  Ct.),  242 ;  6  N.  Y.  Supp.,  763,  764. 

§  185.  Must  immediately  take  prisoner  before  a  magistrate,  or 
deuver  him  to  a  peace  ofllcer.— A  private  person,  who  has  arrested 
another  for  the  commission  of  a  crime,  must,  without  unneces- 
sary delay,  take  him  before  a  magistrate,  or  deliver  him  to  a 
peace  officer. 

CHAPTER  VI. 

RETAKING,  AFTER  AN  ESCAPE  OR  RESCUE. 

Section  186.  May  be  at  any  time,  or  in  any  place  in  the  state. 

187.  May  break  open  a  door  or  window,  if  admittance  refused. 

§  186.  May  be  at  any  time,  or  in  any  plaee  in  the  state.— If  a 
person  arrested  escape  or  be  rescued,  the  person,  from  whose 
custody  he  escaped  or  was  rescued,  may  immediately  pursue  and 
retake  him,  at  any  time,  and  in  any  place  in  the  state. 

§  187.  May  break  open  a  door  or  window,  if  admittanoe  re- 
ftised.— To  retake  the  person  escaping  or  rescued,  the  person 
pursuing  may,  after  notice  of  his  intention  and  refusal  of  adimt' 
tance,  break  open  an  outer  or  inner  door  or  window  of  a  build- 
ing. 

CHAPTER  VII. 

EXAMINATION  OP  THE  CASE,  AND  DISCHARGE  OP  THE  DEFKlH)- 

ANT  OR  HOLDING  HIM  TO  ANSWER. 

SaonON  188.  Magistrate  to  inform  defendant  of  the  charge,  and  his  *^ 

to  coiinBel. 

189.  Time  to  send,  and  sending  for  oomiseL 

190.  Examination  of. 

191.  When  to  be  completed.  ^ 

192.  On  adjournment,  defendant  to  be  committed,  or  diflchtf*'" 

on  deix)6it  of  money. 

193.  Form  of  commitment.  __^ 

194.  Depositions,  to  be  read  on  examination,  and  witness*  **' 

amined.  ^ 

195.  Examination  of  witnesses  to  be  in  presence  of  defendanti  ■** 

witnesses  to  be  cross-examined  in  his  behalf.  ^ 

196.  Defendant  to  be  informed  of  his  right  to  make  a  statom^^^ 

197.  Waiver  of  his  right,  and  its  effect. 

198.  199.  Statement,  how  taken. 

300.  How  reduced  to  writing,  and  authenticated.  .    ^^ 

201.  After  statement  or  waiver,  defendant's  witnooiM  lo  ■'^ 

amined. 
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I  202.  Witneasea  to  be  kept  apart. 

203.  Who  may  be  present  at  examlnatioD. 

204.  Testimony,  how  taken  and  authenticated. 

206.  Depositioiis  and  statement,  how  and  by  whom  kept 

206.  Defendant  entitled  to  copies  of  depositions  and  statement 

207.  Defendant,  when  and  how  to  be  oischarged. 

208.  When  and  how  to  be  committed. 

209.  Order  for  commitment 

210.  CJertificate  of  bail  being  taken. 

211.  Defendant  to  choose  how  he  shall  be  tried. 

212.  Order  for  bail,  on  commitment. 
218,  214.  Form  of  commitment. 

215.  Undertaking  of  witnesses  to  appear,  when  and  how  taken. 

216.  Magistrate  may  order  witness  to  enter  into  undertaking  for 

appearance. 

217.  Commitment  of  witnesses  under  sixteen. 

218.  Witness  to  be  committed,  on  refusal  to  give  security  for  a{^ 

pearance. 

219.  Witnesses  for  people,  conditional  examination  of. 

221.  Magistrate  to  return  depositions,  statement  and  undertakings 
of  witnesses  to  the  court. 

18.  Magistrate  to  inform  defendant  of  the  charge,  and  his 
»  coiinsel.—When  the  defendant  is  brought  before  a  mag- 

upon  an  arrest  either  with  or  without  warrant  on  a  charge 
ing  committed  a  crime,  the  magistrate  must  immediately 

him  of  the  charge  against  him,  and  of  his  right  to  the 
counsel  in  every  stage  of  the  proceedings,  and  before  any 
r  proceedings  are  had. 

iction  8,  ante ;  section  6,  art.  1  of  State  Ck)nstitution. 
ue  of  People  c.  Mondon,  38  Hun,  191 ;  1  N.  Y.  Cr.,  88  ;  68  How.,  256, 
ersed  in  2  St.  Rep.,  713 ;  103  N.  Y.,  221 ;  4  N.  Y.  Cr.,  661. 
oination. — The  proceedings  to  be  taken  after  a  person  has  been  ar- 
»n  an  information  are  contained  in  sections  188  to  221  inclusive. 
)f  Ramscar,  1  N.  Y.  Cr.,  36  ;  63  How.,  255  ;  10  Abb.  N.  C,  444. 
ode  retsuns  the  provisions  of  the  Revised  Statutes  applicable  to  the 
ition  of  persons  charged  with  crime.    People  o.  Mondon,  2  St.  Rep., 
JN.Y..211;  4N.Y.  Cr.,559. 

n  896,  post,  is  not  intended  to  change  the  statutory  rules  relating  to 
nination  of  persons  charged  with  crime.  Id. 
revisions  of  this,  and  the  following,  section  are  applicable  to  cases 
inly  by  indictment,  and  not  to  those  of  which  exclusive  jurisdiction 
courts  of  special  sessions  under  section  56  of  the  Ckxie  of  Crinunal 
Je.  People  v.  Cook,  9  St.  Rep.,  412  ;  45  Hun,  36. 
rovisions  of  the  Ckxie  of  Criminal  Procedure,  regulating  the  mode  of 
md  authenticating  the  statements  of  prisoners  accused  of  crime, 
)d  in  sections  188  to  200  inclusive,  refer  in  terms  only  to  the  judicial 
itions  therein  provided  for,  regularly  instituted  before  one  of  the 
sites  described  m  section  147,  ante,  for  the  examination  of  criminals. 
».  McGloin,  91  N.  Y.,  241  ;  1  N.  Y.  Cr.,  154 ;  12  Abb.  N.  C,  172 ;  16 
,  255  ;  affg  28  Hun,  150  ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  138. 
ection,  in  connection  with  sections  196, 198,  post,  prohibits  the  exam- 
3f  a  prisoner  upon  oath  before  a  magistrate,  upon  the  subject  of  the 
nade  against  him.  People  v.  Mondon,  2  St.  Kep.,  713  ;  103  N.  Y., 
^.  Y.  Cr.,  561. 

•reliminary  examination,  which  takes  place  before  the  committing 
&te,  the  coroner's  inquest,  and  the  grand  jury,  are  in  the  main  for 
le  purpose,  and  a  person  who  is  charged  with  the  commission  of  a 
7hich  18  under  investigation  before  either  of  them,  should  be  treated 
spects  as  is  required  by  this  section  and  the  following  sections  189, 
198  of  the  Criminal  Code.  People  v.  Haines,  6  N.  Y.  Cr.,  103 ;  1  N. 
>.i  56. 
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See  People  ex  rel.  Baker  v.  Beatty,  89  Hun,  477 ;  4  N.  Y.  Or.,  288 ;  Peopk 
ex  rel.  Navagh o.  Frink, 4St.  Rep., 162;  41  Hun,  188 ; 4N.  T. Or., 299; Hommert 
V.  Gleason,  88  St.  Rep.,  848  ;  14  N.  Y.  Supp.,  569. 

§  189.  Time  to  send,  and  sending  for  counsel.— He  must  also 
allow  the  defendant  a  reasonable  time  to  send  for  counsel,  and 
adjourn  the  examination  for  that  purpose ;  and  must,  upon  the 
request  of  the  defendant,  require  a  peace  officer  to  take  a  message 
to  such  counsel  in  the  town  or  city,  as  the  defendant  may  name. 
The  officer  must,  without  delay  and  without  fee,  perform  that 
duty. 

See  notes  under  preceding  section  and  section  256,  post. 

The  case  of  People  t?.  Mondon,  88  Him,  191 ;  1  N.  Y.  Or.,  88 ;  68  How.. 

255,  was  reversed  in  2  St.  Rep.,  718  ;  108  N.  Y,  221 ;  4  N.  Y.  Cr.,  561. 
See  People  ex  rel.  Navagh  t.  Frink,  4  St.  Rep. ,  162 ;  41  Hun,  188  ;  4  N.  Y.  Cr.. 

299  ;  People  r.  McGloin,  91  N.  Y. ,  248  ;  1  N.  Y.  Cr.,  154 ;  12  Abb.  N.  C,  172;  1* 

W.  Dig.,  255 ;  aflTg  28  Hun,  150 ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  188  ;  People «. 

Haines,  6  N.  Y.  Cr.,  103  ;  1  N.  Y.  Supp.,  56 ;  People  v.  Cook,  9  St  Eep.,  412. 

§  190.  Examination  of.— The  magistrate,  immediately  after 
the  appearance  of  counsel,  or  if  none  appear  and  the  deiendant 
require  the  aid  of  counsel,  must,  after  waiting  a  reasonable  time 
therefor,  proceed  to  examine  the  case,  unless  the  defendant 
waives  examination  and  elects  to  give  bail,  in  which  case  the 
magistrate  must  admit  the  defendant  to  bail  if  the  crime  is  bail- 
able, as  provided  in  section  two  hundi*ed  and  ten;  and  in  that 
case  witnesses  in  attendance  or  shown  to  be  material  for  the 
people  may  be  required  to  appear  and  testify,  or  to  be  examined 
conditionally  as  prescribed  in  sections  two  himdred  and  fifteen, 
two  hundred  and  sixteen,  two  hundi*ed  and  seventeen,  two 
hundred  and  eighteen,  two  hundred  and  nineteen  and  two  hun- 
dred and  twenty. 

Amended  by  chap.  860  of  1882. 

This  amendiment  added  the  latter  part  of  the  section  maViTig  provisKA 
for  attendfmce  or  examination  of  witnesses. 

The  case  of  People  v.  Mondon,  88  Hun,  191 ;  1  N.Y.  Cr.,  88  ;  68  How.,  3*>» 
was  reversed  in  2  St.  Rep.,  718  ;  103  N.  Y,  221 ;  4  N.  Y.  Cr.,  561. 

The  inquiry,  authorized  by  this  section,  relates  to  a  proceeding  before^ 
indictment  found  or  trial  had.  People  v.  Beckwith,  12  8t.  Bep.,  795;  1^ 
N.  Y,  73.  ^^ 

An  inquiry  as  to  an  act  criminal  in  its  nature  may  be  made  in  oertBi*^ 
oases  through  an  examination  before  a  magistrate.    la.  ^^ . 

See  People  c.  McGloin,  91  N.  Y.,  248  ;  IN.  Y.  Cr.,  158;  12  Abb.  C,  1^ 
16  W.  Dig.,  255,  affg  28  Hun,  150  ;  1  N.  Y.  Cr.,  105 ;  16 W.  1^.,  188 ;  ?eOf^ 
ex  rel.  Navagh  v.  Fnnk,  4  St.  Rep.  162;  41  188  ;  4  N.  Y.  Cr.  289. 

§  191.  When  to  be  completed.-The  examination  must  be  co^ 
pleted  at  one  session,  unless  the  magistrate,  for  good  cat^^ 
shown,  adjourn  it.  The  adjournment  can  not  be  for  more  ^^^^ 
two  days  at  each  time,  unless,  by  consent  or  on  motion  of  tf^ 
defendant. 

Amended  by  chap.  360  of  1882. 

This  amendment  omitted  from  the  original  section  the  words  "  nor 
than  six  days  in  all." 

The  case  of  People  v.  Mondon,  88  Hun,  191  ;  1  N.  Y.  Cr.,  88 ;  68  How., 
was  reversed  in  2 St.  Rep.,  713 ;  103  N.  Y,  221  ;  4  N.  Y.  Cr.,  561. 

Otdeot  of  examination.— An  examination  before  the  anoBting,  or 
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ther,  ma^trate  is  not  a  neceseary  preliminary  to  an  indictment  People 
X  rel.  Phelps  v.  Westbrook,  12  Hun,  646. 

The  object  of  an  examination,  in  case  of  a  felony,  is  solely  to  inquire 
whether  there  exist  sufficient  reasons  to  justify  the  holding  of  the  accused, 
ntil  the  charge  against  him  shall  have  been  presented  to,  and  passed  upon 
y.  a  grand  jury  of  the  county.  People  ex  rel.  Phelps  v.  Westbrook,  12  Hun, 
47. 

The  magistrate,  it  seems,  should  not  continue  the  examination  after  its 
lain  object  and  purposes  are  rendered  nugatory  bv  the  presentment  of  an 
idictment  by  a  grand  jury  against  the  accused  for  the  same  offense. 
*eople  ez  rel,  Phelps  v,  Westbrook,  12  Hun,  651. 

See  People  ».  McGloin,  91  N.  Y.,  248  : 1  N.Y.  Cr.,  158  ;  12  Abb.  N.  C,  172  ; 
6  W.  Dig.,  255,  aff^g  28  Hun,  150  ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  188. 

§  192.  On  adjournment,  defendant  to  be  committed  or  di8« 

barged  on  deposit  of  money.— If  an  adjournment  be  had  for  any 

ause,  the   magistrate  must  commit  tlie  defendant  for  exami- 

lation,  or  discharge  him  from  custody,  upon  his  giving  bail  to 

ppear  during  the  examination,  or  upon  the  deposit  of  money  as 

provided  in  this  Code,  to  make  sure  of  his  appearance  at  the  time 

0  which  the  examination  is  adjourned. 

The  case  of  People  c.  Mondon,  38  Hun,  191 ;  1  N.  Y.  Cr.,  38  ; 68 How., 255 ; 
w  reTersed  in  2  St.  Rep.  713  ;  103  N.  Y.  221 ;  4  N.  Y.  Cr.  561. 

See  People  v.  McGloin,  91  N.Y.  248  ;  1  N.Y.  Cr.,  158 ;  12  Abb.  N.  Q,  172  ; 
6  W.  Dig.,  255,  affg  28  Hun,  150  ;  1  N.  Y.  Cr.  105  ;  16  W.  Dig.  188. 

%  198.  Form  of  commttment  for  examination.— The  commitment  for 
munination  must  be  to  the  following  effect : 

'State  of  New  York.  )  ^  . 
)ounty  of  , )  "* 

'In  the  name  of  the  people  of  the  state  of  New  York.  To  the  sheriff  of  the 
jounty  of  "  (or  in  the  city  and  county  of  New  York  **to  the  keeper  of 

he  dty  prison  of  the  city  and  county  of  New  York.'O  "A..  B.  having^  been 
vought  bofore  me  under  a  warrant  of  arrest  upon  the  charge  of  (stating  briefly 
he  nature  of  the  crime)  i»  committed  for  examination  to  the  sheriff  of  the 
oouty  of  ,"  or  in  the  city  and  county  of  New  York  •*  to  the  keeper  of 

h%  city  prison  of  the  dty  of  New  York." 

Dated  at  the  city  of  (or  as  the  case  may  be,)  this  day  of 

•C.  D.*^ 
'  Justice  of  the  peace ' 
(or  as  the  case  may  be). 

Amended  by  chap.  608  of  l^m.    In  effect  Sippt   1 .  is9ft. 

Thecase  of  People  u.  Mondon,  38  Hun,  191  ;  1  N.Y.  Cr.,  33  ;  63  How., 255, 
ras  reversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221 ;  4  N.  Y.  O.,  561. 

See  People  v.  McGloin,  91  N. Y.,  241  ;  1  N.  Y.  Cr.,  158  ;  12  Abb.  N.  C,  172  ; 
6  W.  Dig.,  255  ;  aff'g  28  Hun,  150  ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  138. 

§  194.  DepoBitions  to  be  read  on  examination  and  witnesses 
iigamlned.— At  the  examination,  the  magistrate  must,  in  the 
ix^t  place,  read  to  the  defendant  the  depositions  of  the  witnesses 
'Xamined  on  the  taking  of  the  information,  and  if  the  defendant 
^quest  it,  or  elects  to  have  the  examination,  must  summon  for 
^''OSS-examination  the  witnesses  so  examined,  if  they  be  in  the 
^unty.  He  must  also  issue  subpoenas  for  additional  witnesses 
^^uired  by  the  prosecutor  or  the  defendant. 

"^e  case  of  People  t?.  Mondon.  38  Hun,  191  ;  1  N.  Y.  Cr.,  33  ;  63  How.,  255 
^  reversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221  :  4  N.  Y,  Cr.,  561. 


.«*ee  People  v  McGloin,  91 N.  Y.,  241  ;  1  N.  Y.  Cr.,  158  ;  12  Abb.  N.  C,  172  ; 
!  ^.  Dig.,  255  ;  aflrg28Hun,  150 ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  138 ;  Matter 
^aul.  94  N.  Y.,  m;  2  N.  Y.  Cr.,  6. 

?195.  Examination  of  witnesses  to  be  in  presence  of  defend- 
*  and  'Witnesses  to  be  cross-examined  in  his  behalf.— The  wit- 
^^^es  must  be  examined  in  the  presence  of  the  defendant^  ^\A 
^y  be  croes-examifled  in  Im  belialf. 

'^Me  cage  of  People  r.  Mondon,  SS  Hun.  101  :  1  N.  Y.  Cr..  ^^•,(«B.o^.,Wi»» 
^  wwmwedin  2Bt  Pep..  713  :  1G3  X.  Y..  c:i  ;  4  N,  Y.  Cr.,  r)(i\. 
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See  People  v.  McGloin,  91 N.  Y. ,  241 ;  1  N.  Y.  Cr. ,  158 ;  12  Abb.  N.  C. ,  172  ; 
16  W.  Die.,  255  ;  affg  28  Hun,  150  ;  1  N.  Y.  Cr.,  105  ;  16 W.  Dig.,  188 ;  Matter 
of  Paul,  94  N.  Y.,  502 ;  2  N.  Y.  Cr.,  6  ;  People  v.  Williams,  85  Hun,  516. 

§  196.  Defendant  to  be  informed  of  his  right  to  make  a  state- 
ment.—  When  the  examination  of  the  witnesses  on  the  part  of 
the  people  is  closed,  the  magistrate  must  inform  the  defendant^ 
that  it  is  his  right  to  make  a  statement  in  relation  to  the  charge 
against  him  (stating  to  him  the  nature  thereof)  ;  that  the  state- 
ment is  designed  to  enable  him,  if  he  see  fit,  to  answer  the 
charge  and  to  explain  the  facts  alleged  against  him  ;  that  he  i* 
at  liberty  to  waive  making  a  statement ;  and  that  his  waiver  can- 
not  be  used  against  him  on  the  trial. 

See  notes  under  section  188,  ante,  sections  198  and  256,  post. 

The  case  of  People  v.  Mondon,  38  Hun,  191 ;  1  N.Y.  Cr.,  33  ;  68 How.,  255, 
was  reversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 

Where  it  does  not  affirmatively  appear  that  defendant  had  been  cautioneil 
by  the  magistrate  before  making  a  statement,  as  required  by  the  Code,  bti^ 
it  does  not  appear  that  ho  had  not  been  so  cautioned,  it  will  not  be  presume^ 
that  the  magistrate  failed  in  his  duty  and  omitted  to  caution  the  defendant' 
People  V.  Stott,  5  N.  Y.  Cr.,  61. 

See  People  v,  McGloin,  91  N.Y.,  241  ;  1  N.  Y.  Cr.,  158 ;  12 Abb.  N.  C.,m  ^ 
16  W.  Dig.  255  ;  affg  28  Hun,  150  ;  1  N.Y.  Cr.,  105  ;  16  W.  Dig.,  188  ;  PeMO^^ 
V.  Chapleau,  30  St.  Rep.,  989  ;  121  N.  Y.,  272 ;  People  v.  Hames,  6  N.  Y.  Cr.  0^ 
103  ,1  N.  Y.  Supp.,  56. 

§    197.  Waiver  of  his  right  and  its  eflTeot.-If  the   defendants 
waive  his  right  to  make  a  statement,  the  magistrate  must  mak^=" 
a  note  thereof,  immediately  following  the  depositions  of  th^^ 
witnesses  against  the  defendant. 

The  case  of  People  v.  Mondon,  39  Hun,  191  ;  N.  Y.  Cr.,  88  ;  68  How.,  255^ 
was  reversed  in  2  St.  Rep.,  613  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr,,  561. 

See  People  v.  McGloin,  91  N.  Y.,241  ;  1  N.  Y.  Cr.,  158  ;  12 Abb. N.  C.,173^ 
16  W.  Dig.,  255  ;  affg  28  Hun,  150 ;  1  N.  Y  Cr.,  105  ;  16  W.  Dig.,  188. 

5   198.  Statement,  how  taken.— If    the   defendant  choose 
make  a  statement,  the  magistrate  must  proceed  to  take  it  h 
writing,  without  oath,  and  must  put  to  the  defendant  the  follow^ — - 
ing  questions  only : 

What  is  your  name  and  age  ? 

Where  were  you  born  ? 

Where  do  you  reside,  and  how  long  have  you  resided  there  T 

What  is  your  business  or  profession  ? 

Give  any  explanation  you  may  think  proper,  of  the  circuia^ — 
stances  appearing  in  tlie  testimony  against  you,  and  state  an; 
facts  which  you  think  will  tend  to  your  exculpation. 

See  notes  under  preceding  section. 

See  notes  under  section  188,  ante,  and  section  256,  post. 

The  case  of  People  v  Mondon,  38  Him,  191 :  1  N.  Y.  Cr.,  88  ;  68  How., 
was  reversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 

The  statement,  contemplated  by  the  statute,  is  regulated  by  the  provisioir^^^ 
of  this  and  the  following  two  sections.  People  t?.  McGloin,  28  Hun,  150 ;  _^ 
N.Y.  Cr.,  110  ;  16  W.  Dig.,  138  ;  afTd,  91  N.Y.,  248  ;  1  N.Y.  Cr.,  158  ;  12  Ab^^ 
N.  C,  172  ;  16  W.  Dig.,  255. 

These  provisions  apply  to  an  examination  before  a  magistrate  for  the  pa — ^  '' 
pose  of  ascertaining  whether  a  crime  has,  or  has  not,  been  committed, 
not  to  any  proceedmg  before  a  coroner.     Id. 

The  examination  of  a  prisoner  on  oath  before  a  magistrate,  on  the  subj 
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iige  made  against  him,  is  condemned  by  the  provisioiis  ef  thiob 
People  V.  Mondon,  2  St.  Rep.,  713 ;  103  N.  Y.,  221 ;  4  N.  Y.  Cr.^ 

pie  V.  McGloin,  91  N.  Y.,  248 ;  1  N.  Y.  Cr.,  158 ;  12  Abb.  N.  C.^ 
r.  Dig.,  255 ;  affg,  28  Hun,  150 ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.^ 
)le  V.  Haines,  6  N.  Y.  Cr.,  103 ;  1  N.  Y.  Supp.,  56. 

.  !<!•— The  answer  of  the  defendant  to  each  of  the  ques- 
ist  be  distinctly  read  to  him  as  it  is  taken  down.  He^ 
reupon  correct  or  add  to  his  answer,  and  it  must  be  cor-^ 
ntil  it  is  made  conformable  to  what  he  declares  to  b^ 

b. 

es  under  preceding  section. 

e  of  People  v.  Mondon,  38  Hun,  191 ;  1  N.  Y.  Cr.,  88  ;  68  How.^ 

eversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  661. 

pie  V.  McGloin,  91  N.  Y.,  241  ;  1  N.  Y.  Cr.,  158 ;  12  Abb.  N.  C.». 

r.  Dig.,  255,  affg   28  Hun,  150  ;  1 N.  Y.  Cr.,  105  ;  16* W.  Dig.,  188u. 

How  reduced  to  writing  and  authenticated.—  The  state- 
i8t  be  reduced  to  writing  by  the  magistrate,  or  under- 
ition,  and  authenticated  in  the  following  manner : 
e  authentication  must  set  forth  in  detail,  that*  the  de- 
was  informed  of  his  rights  as  provided  in  section  196^ 
.  after  being  so  informed,  he  made  the  statement ; 
must  contain  the  questions  put  to  him,  and  his  answers 
as  provided  in  sections  198  and  199 ; 
nay  be  signed  by  the  defendant,  or  he  may  refuse  to 

but  if  he  refuse  to  sign,  his  reason  therefor  must  be- 

J  he  gives  it ; 

nust  be  signed  and  certified  by  the  magistrate. 

s  under  section  198,  ante. 

3  of  People  V.  Mondon,  38  Hun,  191  ;  1  N.  Y.  Cr.,  88 ;  68  How.^ 
eversed  m  2  St.  Rep.,  713  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 
pleo.  McGloin,  91  N.  Y.,  241;  1  N.  Y.  Cr.,158;  12  Abb.  N.  C, 
7,  Dig.,  255,  affg  28  Hun,  150;  1  N.  Y.  Cr.,  105;  16  W.  Dig.,, 
.le  V.  Chapleau,  30  St.  Rep.,  992  ;  121  N.  Y.,  272. 

After  statement  or  waiver,  defendant's  witnesses  to  b^ 
d.— After  the  waiver  of  the  defendant  to  make  a  state^ 

after  he  has  made  it,  his  witnesses,  if  he  produce  anyr 
sworn  and  examined. 

.  Witnesses  to  be  kept  apart.— The  witnesses  produced' 
irt  either  of  the  people  or  of  the  defendant  cannot  be  pre- 
ae  examination  of  tlie  defendant ;  and  while  a  witness  is 
lamination,  the  magistrate  may  exclude  all  witnesses- 
e  not  been  examined.  He  may  also  cause  the  witnesses 
pt  separate,  and  to  be  prevented  from  conversing  with, 
er,  until  they  are  all  examined. 

.  Who  may  be  present  at  examinations.-The  magistrate- 

)  exclude  from  the  examination  every  person  except  the 

the  magistrate,   the  prosecutor  and  his  counsel,  the 

feneral,  the  district  attorney  of  the  county,  the  defend- 
18  counsel  and  the  officer  having  the  defendant  iOi 
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Amended  by  chap.  220  of  1888. 

This  amendment  changed  '*  must "  into  '*  may,"  and  eliminated  tilie  wixdl 

upon  the  request  of  the  defendant/*  from  the  original  section. 

Api>earanoe. — ^The  complainant  may  be  represented  by  counsel  (m  A* 
prehminary  hearing,  and  such  coimsel  cannot  oe  excluded  from  the  exami- 
nation  under  this  section.  People  ex  reL  Howes  v.  Grady,  60  St  Rep.,  130 ; 
«6  Hun,  446.  7  ;  21  N.  Y.  Supp.,  381. 

By  the  words  *'  prosecutor  and  his  counsel/*  the  district  attorney  is  not 
meant.    Id. 

The  district  attorney  may  appear  upon  the  preliminary  hearing,  but  ii 
not  required,  nor  has  he  the  exclusive  right,  to  do  so.    Id. 

§  204.  Tcstimonj,  how  taken  and  anthentieated.— The 

testimony  given  by  each  witness  must  be  reduced  to  writing,  wa 
•deposition,  by  the  magistrate  or  under  his  direction,  and  autheii' 
ticated  in  the  following  manner : 

1.  The  authentication  must  state  the  name  and  age  of  the  wit- 
ness, his  place  of  residence  and  his  business  or  profession. 

2.  It  must,  unless  deposition  by  question  andt  answer  be  waived 
by  the  defendant  and  the  witness,  contain  the  questions  pat  to  the 
witness,  and  his  answers  thereto;  each  answer  being  distinctly 
read  to  him  as  it  is  taken  down  and  being  corrected  or  added  to, 
until  it  is  made  conformable  to  what  he  declares  to  be  the  truth. 

8.  If  a  question  put  be  objected  to  on  either  side,  and  over- 
ruled, or  the  witness  decline  answering  it,  that  fact,  with  the 
ground  on  which  the  question  was  overruled  or  the  answer  de- 
<;lined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he  refuse 
to  sign  it,  his  reason  for  refusing  must  be  stated  in  writing  as  he 
^ives  it 

5.  It  must  be  signed  and  certified  by  the  magistrate. 

6.  The  foregoing  provisions  shall  apply  to  preliminary  exami- 
nations in  the  city  and  county  of  New  i  ork  only  when  either  the 
<lefendant  or  the  district  attorney,  or  the  representative  of  the  dis- 
trict attorney  shall  so  elect 

Subd.  6  added  by  chap.  818  of  1896.    In  effect  May  dl,  1805. 

Amended  by  chap.  860  of  1882. 

This  amendment  introduced  in  subd.  2  of  the  original  section  tiie  ^vofdi 
-<*  unless  deposition  by  question  and  answer  be  waived  by  the  defendant  •>» 
the  witness."  ^ 

The  magistrate  is  reouired  by  this  and  the  following  section  tocertifT  ^ 
testimony  and  return  tne  depositions,  taken  upon  the  informatioa,  ^^ 
oourt.     People  r.  Johnson,  13  St.  Rep.,  48  ;  46  Hun,  671 ;  7  N.  Y.  Cr.,  »»• 

See  People  r.  Winness,  8  N.  Y.  Cr.,  89. 

§  205.  Depositions,  etc.,  at  examinations,  how  and  by  ^^^^^ 
kept.— The  magistrate  or  his  clerk  must  keep  the  deposition* 
taken  on  the  information  or  on  the  examination,  and  tne  8^^ 
ment  of  the  defendant,  if  any,  until  they  are  returned  to  tne 
proper  court ;  and  must  not  permit  them  to  be  inspected  by  *^y 
person,  except  a  judge  of  a  court  having  jurisdiction  oi  tne 
offense,  the  attorney-general,  the  district  attorney  of  the  cotin7» 
the  defendant  and  his  counsel  and  the  complainant  and  "^ 
counsel. 

Amended  by  chap.  220  of  1888.  ^^ 

This  amendment  added  to  the  original  section  the  wonis  "  and  tb«  ^'^ 

plainant  and  his  counsel.''  ^  p. 

There  is  bo  necessity  for  producing  the  depositions  upon  the  trial  i^  ^|I 

port  of  the  warrant  or  commitment.  People  v,  Johnson,  18  8t.  Bep-*  * 
46 Hun,  671 ;  7  N.  Y.  Cr.,  402. 
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§  206.  JM^ndant  entitled  to  copies  of  depositions  and  state- 
ant.— If  the  defendant  be  held  to  answer  the  charge,  the  mag- 
Tate  or  his  clerk  having  the  custody  of  the  depositions  taken 

the  information  or  examination,  and  of  the  statement  of  the 
fendant,  must,  on  payment  of  his  fees  at  the  rate  of  five  cents 
*  every  hundred  words,  and  within  two  days  after  demand, 
mish  to  the  defendant,  or  his  counsel,  a  copy  of  the  deposi- 
ns  and  statement,  or  permit  either  of  them  to  take  a  copy. 
S  207.  Befendant,  when  and  how  to  be  disoharged.— After 
iring  the  proofis,  and  the  statement  of  the  defendant,  if  he 
ve  made  one,  if  it  appear,  either  that  a  crime  has  not  been 
nmitted,  or  that  there  is  no  sufficient  cause  to  believe  the 
fendant  guilty  thereof,  the  magistrate  must  order  the  defend- 
b  to  be  discharged,  bv  an  indorsement  on  the  depositions  and 
.tement,  signed  by  him,  to  the  following  effect :  "  There  being 

sufficient  cause  to  believe  the  within  named  A.  B.  guilty  oi 

3  offense  within  mentioned,  I  order  him  to  be  discharged. ' 

Jpon  this  preliminary  hearing,  the  magistrate  determines  simply  whether 

ve  is  probame  cause  for  holding  the  defendant  for  triaL    People  ex  rel, 

wes  V.  Ghrady,  60  St.  Rep.,  129. 

Lfter  an  arrested  person  enters  into  a  recognizance  to  appear  at  the  court 

general  sessions,  me  magistrate  cannot  proceed  in  the  case  and  discharge 

a.     Sandrock  v.  Knop,  H  How.,  191. 

See  Matter  of  Ramscar,  1  N.  Y.  Cr.,  85 ;  68  How.,  255 ;  10  Abb.  N.  C, 

L 

S   208.  When  and  how  to  be  committed.— If,    however,    it 

pears  from  the  examination   that  a  crime  has   been   com- 

tted,    and    that    there    is   sufficient    cause   to   believe    the 

fendant  guilty  thereof,  the  magistrate  must,  in  like  manner, 

iorse  on  the  depositions  and  statement  an  order,  signed  by 

en,  to  the  following  eflFect :  "  It  appearing  to  me  by  the  within 

positions  (and  statement,  if  any)  that  the  crime  therein  men- 

med  or  any  other  crime  according  to  the  fact,  stating  gener- 

[y  the  nature  thereof  has  bee»  committed,  and  that  there  is 

mcient  cause  to  believe  the  within  named  A.  B.  guilty  there- 

,  I  order  that  he  be  held  to  answer  the  same." 

Ctommitmrnit. — ^The  magistrate  apparently  has  authority  to  issue  pro- 
as of  commitment  for  a  crime  developed  on  the  examination,  though  not 
Arged  in  the  original  warrant.    Matter  of  Paul,  94  N.  Y.,  502  ;  2  N.  Y. 

Where  the  commitment  recites  that  an  order  has  been  made  by  the  mag- 
arate,  it  is  unnecessary  to  go  back  of  it  and  prove  that  an  order  was  in- 
vmed  by  him  upon  the  depositions  and  statement,  in  order  to  establish  that 
e  defendant  is  rightfully  in  custody  and  confinement  imder  such  commit- 
ent  People  v.  Johnson,  13  St.  Rep.,  48 ;  46  Hun,  671  ;  7  N.  Y.  Cr.,  406. 
See  Matter  of  Ramscar,  1  N.  Y.  Cr.,  35 ;  63  How.,  255 ;  10  Abb.  N.  C, 

§  209.  Order  of  commitment.— If  the  crime  be  not  bailable, 
lie  following  words,  or  words  to  the  same  effect,  must  be  added 
0  the  indorsement :  "  and  that  he  \>e  committed  to  the  sheriff  of 
he  connty  of  ,"  or  in  the  city  and  county  of  New  York» 

'  to  the  keeper  of  the  city  prison  of  the  city  of  New  York." 
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§  210.  Certifloate  of  bail  being  taken.—Jf  the  crime  be  bail- 
able, aud  bail  be  taken  by  the  magistrate*  the  following  words 
or  words  to  the  same  effect,  must  be  added  to  the  indorsement 
mentioned  in  section  208  :  "  and  I  have  admitted  him  to  bail  to 
answer,  by  the  undertaking  hereunto  annexed." 

See  People  ex  reL  Navagh  v.  Frink,  4  St  Rep.  162 ;  41  Hun,  188 ;  4  N.  Y. 
Cr.,  299. 

§  211.  Defendant  to  choose  how  he  shall  be  tried. — If  the 

crime  with  which  the  defendant  is  charged  be  one  triable,  as  pro- 
vided in  subdivision  thirty -seven  of  section  fifty-six,  by  a  court  of 
special  sessions  of  the  county  in  which  the  same  was  commit- 
ted, the  magistrate,  before  holding  the  defendant  to  answer,  must 
inform  him  of  his  right  to  be  tried  by  a  court  of  special  sessions, 
and  must  ask  him  how  he  will  be  tried.  If  the  defendant  shall 
not  require  to  be  tried  by  a  court  of  special  sessions,  he  can  only 
be  held  to  answer  to  a  court  having  authority  to  inquire  by  the 
intervention  of  a  grand  jury  in  offenses  triable  in  the  county. 
Am'd,  ch.  611  of  1897.    Id  effect  October  1,  1897. 

See  notes  under  sections  56,  57,  58,  69  and  70,  ante. 

Election. — ^Where  a  court  of  special  seesions  has  exclusive  jurisdiction 
of  an  offense,  the  justice  must  try  the  person  accused  thereof,  notwith" 
standing  his  demand  to  be  held  to  bail  to  the  next  grand  jury.  Austin  t. 
Vrooman,  40  St.  Rep.,  839  ;  128  N.  Y.,  284. 

Where  exclusive  lurisdiction  is  not  conferred  upon  courts  of  special  ses- 
sions, the  justice  is  boimd,  by  the  provisions  of  tms  section,  where  the  de- 
fendant  has  elected  to  give  hail,  to  accept  it  if  sufficient     Id. 

But,  in  the  absence  of  a  proper  demand  and  the  giving  of  sufficient  bail, 
it  is  the  duty  of  the  justice,  and  his  jurisdiction  continues,  to  try  the  ac- 
cused.   Id. 

It  is  a  sufficient  request  to  be  tried  by  a  jury  after  indictment,  if  the  de- 
fendant pleads  not  guilty,  waives  the  preummary  examination  and  offen 
to  give  bail  for  his  appearance  at  the  next  grana  jury.    Id. 

An  election  to  be  tried  by  a  court  of  special  sessions  was  held  in  GUI  t. 
People,  3  Hun,  188 ;  aff'd,  60  N.  Y.,  643,  to  waive  all  objections  to  the  juris- 
diction of  the  court. 

This  section  seems  to  have  been  adopted  for  the  purpose  of  preserving^  ft 

Practice,  which  prevailed  prior  to  the  enactment  of  tne  Code  of  Crimixial 
tocedure.     People  c.  Austin,  19  St.  Rep.,  523  ;  49 Hun,  396 ;  8  N.  Y.  Sup?- 
678  ;  See  People  o.  Putman,  3  Park.,  386 ;  Hill  v.  People,  20  N.  Y.,  363. 

The  requirements  of  this  section  aim  at  ccacB  in  which^e  defendant  Ik^&s 
an  absolute  right  to  be  tried  by  jury  after  indictment,  l^eople  v.  McGa-K^n* 
6  St.  Rep.,  541 ;  43  Hun.,  57. 

The  provision  of  this  section,  as  to  trial  by  iury  after  indictment,  ne^^f^ 
sarily  relates  to  crimes  triable  only  by  jury  after  indictpent,  and  can  1l^3»^® 
no  application  to  cases  in  which  courts  of  special  sessions  have  exclu^^^^ 
jurisdiction.    People  v.  Starks,  17  St.  Rep.,  237  ;  IN.  Y.  Supp.,  728. 

Wliere  the  defendant  pleads  not  guilty,  and,  on  being  asked  by  the  miL^aP^ 
trate  if  he  is  ready  for  trial,  replies  that  he  is,  it  is  equivalent  to  a  reqi-^^ 
to  be  tried  by  a  court  of  special  sessions.  People  v.  Cook,  9  St.  Bep.,  4=^^) 
45  Hun,  36. 

§  212.  Order  for  bail,  on  commitment.— If  the  crime  be  1>»^ 
able  and  the  defendant  be  admitted  to  bail,  but  bail  have  xiot 
been  taken,  the  following  words,  or  words  to  the  same  effoct, 
must  be  added  to  the  indorsement  mentioned  in  section  208, 
"  and  that  he  be  admitted  to  bail  in  the  sum  of  dollaw» 

and  be  committed  to  the  sherifiE  of  the  county  of  > 


f> 
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the  city  and  county  of  New  York,  "  to  the  keeper  of  the 
prison  of  the  city  of  New  York,"  until  he  gave  such  baiL 

213.  Form  of  commitment.— If   the   magistrate   order  the 

idant  to  be  committed  as  provided  in  sections  209  and  212^ 

ust  make  out  a  commitment,  signed  by  him,  with  his  name 

fice,  and  deliver  it,  with  the  defendant,  to  the  officer  to 

n  he  is  committed,  or  if  that  officer  be  not  present,  to  a  peace 

ir,  who  must  immediately  deliver  the  defendant  into  the 

3r  custody,  together  with  the  commitment. 

nmitment. — A  commitment  is  intended  merely  as  a  protection  to  the 
r  executing  it,  and  as  showing  the  authority  upon  which  he  restraina 
^used  person  of  his  liberty.  Feople  v.  Johnson,  16  St.  Rep.,  846  ;  110 
,  142. 

I  commitments  need  not  state  the  facts  constituting  the  offenses,  but 
express,  in  some  degree,  the  nature  of  the  crimes.    People  v.  Johnson, 
Rei).,  48  ;  46  Hun,  471. 

I  recital,  in  the  commitment,  of  the  crimes  with  which  the  defendant 
irged  as  grand  larceny  in  the  first  degree,  and  burglary  in  tiie  third 
e,  is  a  sufficient  statement  of  the  nature  of  the  crimes,  for  the  purpose 
wing  that  he  was  in  custody  or  confinement  upon  the  chiu'ge  of  felony. 

214.  Id.— The  commitment  must  be  to  the  following  effect : 
"  County  of  Albany  [or  as  the  case  may  be.] 

the  name  of  the  people  of  the  State  of  New  York : 

To  the  sheriff  of  the  county  of  Albany,"  or  in  the  city  and 

ty  of  New  York,  "  to  the  keeper  of  the  city  prison  of  the 

of  New  York : '' 

^n  order  having  been  this  day  made  by  me,  that  A.  B.  be 

to  answer  to  the  court  of  upon  a  charge  of  [stating 

ly  the  nature  of  the  crime,]  you  are  commanded  to  receive 

into  your  custody  and  detain  him,  until  he  be  legally  dis* 

jed. 

ited  at  the  city  of  Albany  [or  as  the  case  may  be],  this 

day  of  ,  18     . 

C.  D.,  Justice  of  the  Peace, 

[or  as  the  case  may  be.] 

rm  and  contents  of  commitment. — The  warrant  of  commitment  is 
red  to  state  briefly  the  nature  of  the  crime.  Matter  of  Paul,  94  N.  Y., 
a  N.  Y.  Cr.,  6. 

ire  is  nothing  in  the  office  which  a  commitment  is  desired  to  perform, 
ring  a  detailed  statement  of  the  circumstances  attending  the  commis- 
»f  the  crime.  People  v.  Johnson,  16  St.  Rep.,  846  ;  110  N.  Y.,  142. 
}  statement  in  a  commitment  that  the  defendant  is  held  to  answer  upon 
rge  of  burglary  in  the  first  degree,  or  that  he  is  held  upon  a  charge  of 
ly  in  the  first  degree,  is  a  sufficient  compliance  with  the  provision  of 
lection,  requiring  the  nature  of  the  crime  to  be  briefly  stated  therein. 

lere  the  jurisdiction  of  the  magistrate  over  the  subject  matter  of  the 
ination,  and  the  person  of  the  defendant  is  established,  he  has  authority 
ke  out  a  commitment.    Id. 

luch  case,  the  recitals  in  the  commitment  are  presumptive  evidence  of 
icts  therein  stated.  Id.;  Soott  v.  Ely,  4.,  Wend.,  555. 
lere  the  prisoner  is  arrested  for  one,  and  committed  for  another,  crime, 
arrant  of  commitment  should  briefly  state  what  the  new  and  distinct 
18  is,  viz  :  the  natiure  of  the  crime.  Matter  of  Paul,  94  N.  Y.,  602  ;  S 
Cr.,  6. 
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where  there  are  names  given  by  law  to  offenses,  they  express  in  some 
degree  the  nature  of  the  crime,  and  their  recital  in  the  commitment  is  t 
substantial  conformance  in  terms  to  the  requirements  of  this  section.  Peo- 
ple v.  Johnson,  13  St.  Rep.  48;   46  Hun,  bdj;  7  N.  Y.  Cr.  492. 

§  215.  Undertaking  of  witnesses  to  appear,  when  and  how  takeit^ 
On  holding  the  defendant  to  answer,  the  magistrate  may  take  from  each  of 
the  material  witnesses  examined  before  him  on  the  part  of  the  people,  i 
written  undertaking,  to  the  effect  that  he  will  appear  and  testify  at  the  court 
to  which  the  depositions  and  statements  are  to  be  sent,  or  that  he  will  forfeit 
the  sum  of  one  hundred  dollars. 

§  216.  Magistrate  may  order  witness  to  enter  into  undertaking  for 
appearance — When  the  magistrate  is  satisfied,  by  proof  on  oath,  that  there 
is  reason  to  believe  that  any  such  witness  is  an  accomplice  in  the  commis- 
sion of  the  crime  charged,  he  may  order  the  witness  to  enter  into  a  written 
undertaking,  with  such  sureties,  and  in  such  sum  as  he  may  deem  proper, 
for  his  appearance  as  specified  in  the  last  section. 

Amended  by  chap.  416  of  1883. 

This  amendment  dropped  from  the  original  section  the  words  **  will  not 
appear  and  testify,  unless  security  is  required,"  and  substituted  the  words 
**  is  an  accomplice  in  the  commission  of  the  crime  charged.*' 

§  217.  Commitment  of  witnesses  under  sixteen. — Children  under  the 
age  of  sixteen  years,  when  witnesses,  may  be  committed  as  provided  by  sec- 
tion wo  hundred  and  ninety-one  of  the  Penal  Code,  subject  to  the  order  of 
the  trial  court. 

Original  section  repealed  by  chap.  416  of  1883.  New  section  added  by 
chap.  220  of  1888. 

Amended  by  chap.  279  of  1892, 

This  amendment  omitted  the  word  **  such  "  before  the  word  "witnesses,'* 
from  the  new  section,  and  added  the  words  **  subject  to  the  order  of  the 
trial  court." 

§  218.  Witness  to  be  committed  on  refosal  to  gi^e  security  for 
appearance. — If  a  witness,  required  to  enter  into  an  undertaking  to  appear 
and  testify,  either  with  or  without  sureties,  refuse  compliance  with  the 
order  for  that  purpose,  the  magistrate  must  commit  him  to  prison  until  he 
comply  or  be  legally  discharged. 

§  219.  Witnesses  for  people,  conditional  examination  of. — ^A  witness 
may  be  conditionally  examined  on  behalf  of  the  people  in  the  manner  and 
with  the  effect  provided  by  title  twelve,  chapter  three  of  this  Code,  for  tak- 
ing examination  of  witnesses  conditionally  on  behalf  of  the  defendant.   A 
copy  of  the  order  and  affidavit  upon  which  the  application  is  made,  together 
with  notice  of  the  time  and  place  where  the  examination  is  to  be  taken,  shall 
bf  served  on  the  defendant,  and  his  counsel,  if  he  have  any,  at  least  two  days 
before  the  time  fixed  for  such  examination,  and  the  defendant  may  be  pres- 
ent personally  upon  such  examination  to  confront  the  witness  producccJ^ 
against  him ;    if  the  defendant  have  no  counsel  the  order  shall  contain 
provision  assigning  counsel  to  him  for  the  i^urpose  of  such  examination^** 
upon  whom  a  copy  of  said  order,  affidavit  and  notice  shall  be  served. 

Amended  by  chap.  461  of  1883. 

This  amendment  removed  the  condition  as  to  inability  to  procure  sureties. 

Amended  by  chap.  422  of  1887. 

This  amendment  added  to  the  section,  as  amended  in  1883,  all  after  the 
wordc  '*  with  the  effect  provided  "  and  omitted  the  words  "  in  this  code.** 

See  sections  620-635,  post. 

The  question  whether  there  is.  or  is  not,  sufficient  preliminary  proof  that 
a  witness,  whose  testimony  has  been  taken  upon  the  examination  before  the 
magistrate,  cannot  be  found  within  the  state,  to  permit  the  prosecution  to 
read  upon  the  trial  such  testimony,  is  addressed  to  the  discretion  of  the  trial 
court.  People  v.  Fish,  34  St.  Rep.  840;  125  N.  Y.  149;  8  N.  Y.  Cr.  139. 
liis  decision,  if  based  upon  evidence  legitimately  tending  to  establish  & 
lacts  required  by  this  and  the  following  section,  should  not  be  lightly  dis- 
turbed. Id.  An  objection  to  this  effect  is  not  available  for  the  iirst  time 
oit  appeal.    la. 
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20.  justices'  criminal  docket. — Every  justice  of  the  peace  and  every 
t  or  other  special  justice  appointed  or  elected  in  a  city,  village  or  town 

than  in  the  city  and  county  of  New  York,  shall  forthwith  enter  cor- 
•-  at  the  time  thereof,  full  minutes  of  all  business  done  before  him  as 
justice  and  as  a  Court  of  Special  Sessions  in  criminal  actions  and  in 
nal  proceedings  and  including  cases  of  felony,  in  a  book  to  be  furnished 
m  by  the  clerk  of  the  city,  village  or  town  where  he  shall  reside,  and 
I  shall  be  designated  "justices*  criminal  docket,"  and  shall  be  at  all 

open  for  inspection  to  the  public.  Such  docket  shall  be  and  remain  the 
trty  of  the  city,  village  or  town  of  the  residence  of  such  justice,  and  at 
xpiration  of  the  term  of  office  of  such  justice,  if  in  a  city  shall  remain 
e  in  the  police  office  of  such  justice,  or  in  the  office  of  the  police  clerk, 
f  in  a  village  or  town  shall  be  forthwith  filed  by  him  in  the  office  of  the 

of  such  village  or  town.  The  minutes  in  every  such  docket  shall  state 
ames  of  the  witnesses  sworn  and  their  places  of  residence,  and  if  in  a 
the  street  and  house  number ;  and  every  proceeding  had  before  him. 
justice  cf  the  peace  or  police  cr  ether  fpecir.1  justice  who  shall  wilfully 

0  make  and  enter  in  such  docket  forthwith,  the  entries  by  this  section 
red  to  be  made  or  to  exhibit  the  docket  when  reasonably  required  shall . 
lilty  of  a  misdemeanor  'nd  shall,  upon  conviction,  in  addition  to  the 
•hment  provided  by  law  for  a  misdemeanor,  forfeit  his  office. 

aended  by  L.  1898,  chap.  iii.     In  effect  March  23,  1898. 

B21.  Maslstrate  to  retnm  depositions,  ftatement  amd  under* 
mg  of  uritnesses  to  court  and  district  attorney. — Whenever  a 
strate  has  discharged  a  defendant,  or  has  held  him  to  answer,  as  pro- 

1  in  sections  two  hundred  and  seven  and  two  hundred  and  eight,  he 
,  within  tive  days  thereafter,  return  to  the  clerk  of  the  s»upreme  court 
unty  court  or  other  court  having  power  to  inquire  into  the  olfenses  by 
ntervention  of  a  grand  juiy,  tlie  wurr.-.iit.  if  any,  the  depositions,  the 
ment  of  the  defendant,  if  he  liave*  niatle  one.  tind  all  undertakings  of 
or  for  the  appearance  of  witnesses,  taken  by  him.     In  the  city  of  Xew 

such  returns  shall  be  made,  in  tlie  case  of  all  misdemeanors,  except 
jes  of  libel  to  the  distiiet  attouuv  of  the  county  wherein  the  offence 
jed  was  committed.  Except  in  a  county  containinfj  or  wholly  contained 
city  of  the  first  class,  any  such  magistrate,  wjthin  tive  days  after  so 
arging  or  holding  a  defendant,  mu-^t  alj-o  return  to  the  district  attor- 
>f  the  county  a  statement  of  the  name  and  ad(lri:'>s  of  the  defendant,  the 
*  charged,  the  name  and  address  of  the  informant,  and  the  names 
iddresses  of  all  of  the  witnesses  subpoenaed  or  sworn  upon  the  exami- 
>n,  or  who  have  made  depositions  in  suppoit  of  the  information, 
m'd  by  ch.  267,  Laws   1905.     Takes  etfect   .Sept.   1,   1905. 

TITLE  IV. 

PROCEEDINGS  AFTER  COMMITMENT,  AND  BEFORE  IN- 
DICTMENT. 

Chapter     i.  Preliminary  provisions. 

II.  Formation   of  grand   jury;    its  powers  and   duties. 

CHAPTER  I. 

PRELIMINARV    rROVISIONS. 

Section   222.     Crimes ;     how   prosecuted. 

8^2.  GTimes;    how  prosecuted — All  crimes  prosecuted  in  a  supreme 
»  or  in  a  county  court,  or  in  a  city  court,  must  be  prosecuted  by  indict- 

* 

**d  by  chap.  880  of  1895.     In  effect  January  i,  1896. 
-Section  6,  art.  i  of  State  Constitution:  art.  5  of  Federal  Constitution. 
inquiry  as  to  an  act  criminal  in  its  nature,  through  the  intervention  of 
^  juiy,  relates  to  a  proceeding  before  indictment  found  or  trial  had. 
!«  v.  Beckwhh,  12  St.  Rep.  795 ;    108  N.  Y.  73, 
**ncr  inquiry,  nor  prosecution,  relates  to  or  includes,  w\tV\\iv  \\.s  com- 
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.«ion  meaning,  the  evidence  which  may  be  given,  or  the  d^r^e  of  proof  l^ii 

Tequired,  upon  the  inquiry,  or  during  the  prosecution  to  secure  a  convictiM  1^^ 

;stnd  punishment.    Id.  I  Is* 


CHAPTER  n. 


arOBMATION   of  the   Cr.AND   JURY,   ITS  POWERS   AND  DUTIES. 

Section  223,  224.  Grand  jury  defined. 

225,  226,  227.  For  what  cuurts  to  be  drawn,  etc. 

228.  MisdescriptioD  in  order. 

229.  Mode  of  selecting  grand  jurors. 

2<i0.  If  sixteen  grand  jurors  do  not  appear,  ete.  i 

231,  232.  Manner  of  designating  the  additional  grand  jurors. 

233.  In  counties  name<i. 

234.  Summoning  the  additional  grand  jurors,  and  compelling thdr    1^ 

attendance.  I.'^ 

236.  When  new  grand  jmy  may  be  summoned  for  the  same  court.       1^ 

236.  Grand  jury,  how  drawn  when   more  than  a  suftieient  nninber 

attends. 

237.  liHlividual  grand  jurors,  who  may  challenge. 

238.  '  'austs  of  discharge  of  the  panel. 

239.  Causes  of  challenge. 

240.  Manner  of  taking  and  trying  the  challenges. 

241.  De(!isions  upon  the  challenge. 

242.  Effect  of  allowing  same. 

243.  Violat  ion  of  last  section. 

244.  Appointment  of  foreman.  ^ 

245.  246,  247.  Oath  of  the  foreman  and  the  other  grand  jnrorit 

248.  Charge  of  the  court. 

249.  Retirement  of  the  grand  jury. 

250.  Appointment  of  a  clerk,  and  his  duties. 

251.  Discharge  of  the  grand  jury. 

252.  Power  of  grand  jury  to  inquire  into  crimes,  etc 

253.  Foreman  may  administer  oaths. 

254.  Definition  of  an  indictment. 

255.  Evidence  receivable  before  a  grand  jury. 

256.  Same.  .  ^ 

257.  Grand  jury  not  bound  to  hear  evidence  for  the  defendsA^  ■'^ 

may  order  explanatory  evidence  to  be  produced. 

258.  Degree  of  evidence,  to  warrant  an  Indictment.  j^ 

259.  Grand  jurors  must  declare  their  knowledge  as  to  commli*^^ 

a  crime.  .^ 

2G0.  Gi.nui  jurv  must  inorire  as  to  person  imprisoned  on  en*'^. 
0  lar^'^s  and  not  indicted:  the  condition  of  pubUcpfi*** 
a»  d  the  misconduct  of  public  officers.  ^ 

261.  Grand  jury  entitled  to  access  to  public  prisons,  and  toe](^ 

prblic  records.  ^ 

262,  263,  2t>4.  When  and  from  whom  they  may  ask  advice,  and 

may  be  present  during  their  sessions. 
•2t)5.  Secrets  of  the  grand  jury  to  be  kept.  ^5, 

*<>('j.  Grand  jury,  when  bound  to  disclose  the  testimony  of  a  wit*^ 
267.  Grand  juror  not  to  be  questioned  for  his  conduct  as  such. 

§  223.  Grand  jury  defined.— A  grand  jury  is  a  body  of  tP^ 

returned  at  stated  periods  from  the  citizens  of  the  cot^^' 

before  a  court  of  competent  jurisdiction,   and  chosen  by  ^*^ 

and  sworu  to  inquire  of  crimes  committed  or  triable  in  ^^ 

county. 

Grand  jury.— A  grand  jury  is  defined  in  this  section.    Peofde  t.  Ps*'^* 
SO  Hun,  102. 


The  grand  jury,  all  through  this  chapter,  Is  recognized  M  a  bodT  fcy-^ 

and  distinct  from  the  court  before  which  it  is  returned.    Peopw  ^  ^^^ 

Pickard  9.  Sheriff,  etc.,  11  Civ.  Pro.,  184.  ^ 

The  grand  Jury  is  merely  an  appendage  or  adjunct  of  the  couit.   Mm*^ 
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te,  8  N.  Y.  Cr.,  7 ;  24  Abb.  N.  C,  480 ;  18  Civ.  Pro  ,  180 ;  People  9. 
)n,  7  Abb.  N.  8.,  421;  People  v.  Kelley,  24  N.  Y.,  74;  People  «. 
,  4  T.  &  C,  476  ;  People  ex  rel.  Hackley  v.  Kelly,  21  How.,  64. 
rand  jury  iis  the  grand  inquest  between  the  government  and  the 
People  V.  Briggs,  60  How.,  42. 

4.  Grand  jury  defined.— The  grand  jury  must  consist  of 
3  than  sixteen  and  not  more  than  twenty-three  persons, 
3  presence  of  at  least  sixteen  is  necessary  for  the  trans- 

01  any  business. 

i  more  than  twenty-three  persons  are  sworn  and  sit  upon  a  strand 
d  an  indictment  is  found  by  them,  to  which  the  defendant  pleads, 
led  and  found  guilty,  the  court  will  not,  upon  motion,  quash  the 
mt.  Conkey  v.  People,  5  Park.,  38  ;  1  Abb.  App.  Dec.,  418. 
e  defendant,  in  an  mdictment  found  by  them,  may,  if  that  fact  ap- 
on  the  caption  of  the  indictment,  bring  error  in  law.    Id.    People 

2  Cainee,  98.    If  it  does  not  so  appear,  then  he  may  bring  error  in 

5.  For  what  courts  to  be  drawn,  etc.—  A  grand  jury 
e  drawn  for  every  term  of  the  following  courts : 

he  supreme  court,  except  in  the  city  and  county  of  New 
and  the  county  of  Kings,  and  except  for  extraordinary  or 
led  terms.  But  whenever  in  any  other  county  than  New 
»nd  Kings,  more  than  four  terms  of  the  supreme  court  shall 
Dinted  to  be  held  in  any  year,  the  justices  of  the  supreme 
)r  a  majority  of  them,  of  the  district  in  which  said  county 
ted  may  designate  four  terms  of  the  supreme  court  in  said 
for  which  a  grand  jury  shall  be  drawn,  and  a  grand  jury 
tend  at  such  terms  only  ;  and 

he  court  of  general  sessions  of  the  city  and  county  of  New 

nd  the  court  of  sessions  of  the  county  of  Kings. 

by  chap.  880  of  1895.     In  effect  January  1,  1896. 
ied  by  chap.  360  of  1882. 

mendment  added  to  the  first  subdivision  the  words  "and  the  county 
I,  and  except  for  extraordinary  or  adjourned  terms;"  and  to  the  second 
on  the  words  and  "  the  court  of  sessions  of  the  county  of  Kings.'' 
©vision  is  made  in  this  section  for  the  drawing  of  grand  iiiries  for 
'  sessions  in  any  county  except  for  New  York  and  Kings.  People  v. 
i  N.  Y.,  537,  547;  8  N.  Y.  Cr.,  176,  aff'g  21  W.  Dig.,  85. 

3.  Idem. — A  grand  jury  may  also  be  drawn  : 

3r  every  other  county  court,  when  specially  ordered  by  the 
)r  by  the  board  of  supervisors. 

or  the  supreme  court  in  the  city  and  county  of  New  York, 
le  order  of  a  justice  of  the  supreme  court  elected  in  the 
licial  district. 

or  the  supreme  court,  of  the  county  of  Kings,  upon  the 
f  a  justice  of  the  supreme  court  elected  in  the  second  judi- 
trict. 

or  an  extraordinary  term  of  tiie  supreme  court  upon  the 

f  the  justice  named  to  hold  or  preside  at  the  same. 

by  chap.  880  of  1895.     In  effect  January  1,  1890. 

ded  by  chap.  360  of  1882. 

mendment  added  subdivisiou  3  of  the  present  section. 

•  for  drawing  jury.  —  An  order  of  the  court  or  of  the  board  of  su-i 
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perTitorfl  is  not  essential  to  le^ize  theFummoDiogand  drawlDgof  anuA 
juTj  at  a  term  of  the  court,  designated  by  tlie  county  Judge  under  se^foo  4S 
of  the  Criminal  Code.  People  f.  Rugg,  96  N.  Y.,  M7,  8  N.  Y.  Or.,  IW; 
•ffe^l  W.  Dig..  84. 

This  section  wns  intended  to  provide  for  the  drawing  of  a  grand  jury  wbii» 
no  designation  had  been  made  by  the  county  judge  in  pursuance  oi  the  pro* 
▼isions  of  section  45,  or  when  special  circumstances  existed  which  leqaved 
that  a  grand  iuTx  be  drawn  and  summoned  independent  of  thote  which  wei> 
provided  for  in  the  above  section.    Id. 

§  227.  For  what  courts  to  be  drawn ;  the  order.— If  made  by 

the  court  or  a  judge  thereof,  the  order  for  a  grand  jury  must  be 
entered  upon  its  minutes,  and  a  copy  thereof  filed  with  the 
county  clerk,  at  least  twenty  days  before  the  term  for  which  the 
jury  is  ordered.  If  made  by  the  board  of  supervisors  a  copf 
thereof,  certified  by  the  clerk  of  the  board,  must  be  filed  with 
the  county  clerk,  at  least  twenty  days  before  the  term  ;  and  wheu 
so  filed,  is  conclusive  evidence  of  the  authority  for  drawing  the 
jury. 

§  228.  Misdescription  in  order.— A  misdescription  of  the  title 
of  the  court  in  an  order  for  a  grand  jury  does  not  afiFect  the 
validity  of  the  order,  if  it  can  be  plainly  understood  therefrom 
what  court  is  intended. 

§  229.  Mode  of  selecting  grand  jurors.— The  mode  of  selecting 
grand  jurors  is  prescribed  by  special  statutes. 

See  sections  1041,  2293-2301,  3314,  33-51  of  Code  of  Civil  Procedure ;  S- 
R.  S.,  1015-1019. 

See  notes  under  section  223,  ante. 

The  cases  of  People  r.  Duff  and  People  v,  Fitzgerald,  1 N.  Y.  Cr.,  807,  wew 
reversed  or  overruled  by  1  N,  Y.  Cr.,  425. 

§  230.  If  sixteen  jurors  do  not  appear^  etc.— If  at  any  term 
of  the  supreme  court  or  county  court,  except  in  the  counties  of 
Genesee,  Orleans  and  St  Lawrence,  there  shall  not  appear  at  Icfl^t 
sixteen  persons,  duly  qualified  to  serve  as  grand  jurors,  who  ha^^ 
been  summoned,  or  if  the  number  of  grand  jurors  attending  sh*^ 
be  reduced  below  sixteen,  such  court  must,  by  order  to  be  enter<^ 
in  its  minutes,  require  the  clerk  of  the  county  to  draw,  and  tl*^ 
sheriff  to  summon,  such  additional   number  of  grand  jurors  ^^ 
shall  be  necessary,  and  must  specify  the  number  required  in  i^^ 
order. 
Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896.  ^ 

§  231.  Manner  ofdesignating  the  additional  grand  jurorB.—TJ^' 

clerk  of  the  county  must  forthwith  brinff  into  court  the  box  c<^  ^ 
taining  the  names  of  the  grand  jurors,  from  which  gfrand  j^^^^^ 
in  the  county  are  required  to  be  drawn;  and  he  must,  in  t^^' 
presence  of  the  court,  proceed  publicly  to  dmw  the  number  ^ 
grand  jurors  specified  in  the  order ;  and  when  such  drawing  ^ 
completed,  he  must  make  two  lists  of  the  persons  so  drawn,  ea^^^ 
of  which  must  be  certified  by  him  to  be  a  correct  list  oiE  f?^ 
names  of  the  jyersons  so  drawn  by  him,  one  of  which  he  must  ffJ* 
in  his  office,  and  the  other  he  must  deliver  to  the  sheriff. 

§  232.  Maimer  of  designating  the  additional  gnuid  fwmm^^ 

The  sheriff  must  accordingly,  in  the  manner  required  in  respc^^* 

to  the  grand  jurors   originally  drawn,  forthwith  summon  t^jj 

persons  whose  names  are  dwwvw  or  designated  in  the  list,  provid^^ 
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in  section  231,  to  appear  in  the  court  requirinc^  their  attendance 
at  the  time  designated,  and  they  must  attend  and  serve  as  if  they 
had  been  originally  summoned  as  grand  jurors,  and  subject  to 
the  same  penalties,  unless  excused  or  discharged  hv  the  court 

§  283.  In  counties  named.— In  the  counties  of  Genesee,  Or- 
leuis  and  St.  Lawrence,  the  names  of  the  persons  required  to 
complete  the  grand  jury  may,  in  the  discretion  of  the  court,  be 
drawn  as  provided  in  the  last  section,  or  may  be  publicly  desig- 
nated by  the  court,  from  the  by-standers  or  the  body  of  the 
county. 

Amended  by  chap.  860  of  1882. 

This  amendment  dropped  from  the  original  section  the  words  "  In  any 
other  county,''  and  suDetituted  the  words  **In  the  counties  of  Genesee, 
Orieans  and  St.  Lawrence." 

§  234.  Summoning  the  additional  grand  Jurors  and  oomi>elling 
theirattendance.— The  sheriff  must  accordingly,  in  the  manner 
Inquired  in  respect  to  the  ^rand  juroi-s  originally  drawn,  forth- 
with summon  the  persons  wliose  names  are  drawn  or  designated, 
as  provided  in  the  last  two  sections,  who  must  attend  and  serve 
as  if  they  had  been  originally  summoned  as  grand  juroi-s,  and  are 
subject  to  the  same  penalties,  unless  excused  or  discharged  by 
tlie  court. 

§  235.  When  new  grand  jury  may  be  stunmoned  for  the  same 
oourt.— If  a  crime  be  committed  during  the  sitting  of  the  court, 
after  the  discharge  of  the  grand  jury,  the  court  may,  in  its  dis- 
cretion, direct  an  order  to  be  entered,  that  the  sheriff  summon 
another  grand  juiy ;  and  the  same  shall  be  summoned,  in  the 
'"'Maimer  prescribed  for  grand  juries  in  general. 

§  236.  G^rand  jury,  how  drawn  when  more  than  a  sufficient 
number  attends.— When  more  than  twenty-three  persons  sum- 
moned as  grand  jurors  attend  for  service,  the  clerk  must  pre- 
P^  separate  ballots  containing  their  names,  folded  as  nearly 
^ike  as  possible,  and  so  that  the  names  can  not  be  seen,  and 
^ust  deposit  them  in  a  box.  He  must  then  openly  draw  out  of 
^©  box  twenty-three  ballots  ;  and  the  persons  whose  names  are 
*^wn  constitute  the  grand  jury.  The  names  remaining  in  the 
^x,  as  well  as  those  drawn,  must  be  returned  to  the  box  of 
^wn  grand  jurors. 

^  notes  imder  section  224,  ante, 
gj^t  ia  error  to  swear  twenty-four  grand-jurors.    People  v.  King,  2  Caines, 

^  "^-Rrani  jury  ought  not  to  consist  of  more  than  twenty-three  persona, 
^'^"^ey  t.  Peqple,  1  Abb.  App.  Dec.,  423  ;  5  Park.,  31. 

§  237.  Individualgrandjuror,  who  may  challenge.— The   dis- 

^ct  attorney  in  behalf  of  the  people,  and  also  a  person  held  to 

^'^^er  a  chaise  for  crime,  may  challenge  an  individual  grand 
J^iTor. 

fended  by  chap.  279  of  1892. 
,jj^^a  amendment  prefixed  to 
^^*^  attorney  in  behalf  of  the  people,  and  also. 

,§  238.  Caufleeofdiflchargeofthe  panel.— There  is  no  challenge 
^^Wed  to  the  panel  or  to  the  array  of  the  grand  jury,  but  the 
6 


prefixed    to    the   original    section  the  words    ''The 
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court  may,  in  its  discretion,  at  anytime  discbarge  the  panel  and 
order  another  to  be  summoned,  for  one  or  more  of  the  following 
causes : 

1.  That  the  requisite  number  of  ballots  was  not  drawn  from 
the  gi-and  jury  box  of  the  county ; 

2.  That  notice  of  the  di*awingof  the  grand  jury  was  not  given; 

3.  That  the  drawing  was  not  had,  in  the  presence  of  the 
officers  designated  by  law ;  and 

4.  That  the  drawing  was  not  had,  at  least  fourteen  days  before 
the  court. 

See  notes  under  section,  361,  post. 

The  cases  of  People  v.  Duff,  and  People  v.  Fitzgerald,  1  N.  Y.  Cr.,  8W» 
were  reversed  or  overruled  by  1  N.  Y.  Cr. ,  426. 

Intent. — The  power,  conferred  l>y  this  section,  is  in  the  general  intepert 
of  public  justice.     People  r.  Hooghkerk,  96  N.  Y.,  159. 

This  section  is  intended  to  confer  upon  the  court  a  discretionary  power  to 
discharge  the  panel,  to  be  exercised  upon  its  own  volition,  and  m  view  d 
all  the  circumstances.     Id. 

Tliis  section  leaves  it  to  the  discretion  of  the  court  to  discliarge  the  paneL 
People  V.  Petrea,  30  Hun,  103. 

ifo  challenge  to  array  .—No  challenge  to  the  arrav  of  a  grand  jury  wai 
allowed  under  the  Revised  Statutes.  (2  R.  S.,  724,  sections  27,*.)  Cl^ 
penter  r.  People,  64  N.  Y. ,  488. 

No  challenge  to  the  array  of  grand  jurors  is  allowed.  People  v.  Petrel. 
80  Hun,  102. 

This  section  prohibits  any  challenge  to  the  panel  or  array  of  grand  jnroB. 
but  the  court  is  authorized,  in  its  discretion,  tor  certain  causes  stated, to dii- 
charge  the  panel  and  order  another  to  be  summoned.  People  v.  Petrea,  W 
N.  Y.,  144;  IN.  Y.  Cr.,  244. 

Challenges  or  objections  to  the  panel  or  array  of  the  erand  jury  can  no 
longer  be  taken.  People  v.  Fitzpa trick,  66  How.,  28  ;  80  Hun,  498 ;  1 N.  Y. 
Cr.,  425. 

The  right  of  a  defendant  to  challenge  the  body  of  the  grand  jury,  ^^^^ 
irregularly  or  defectivel)'  constituted,  no  longer  exists.  People  v.  Hoogn* 
kerk,  961^.  Y.,  159. 

Before  indictment. — This  and  the  following  section  relate  to  proceed- 
ings to  bo  taken  before  indictment.     People  r.  Petrea,  92  N.  Y.,  l^*.^^ 

This  section  has  application  to  proceedings  to  be  taken  before  indictffijj 
found.  People  r.  Petroa,  80  Hun,  112.  The  proceedings  permissible  to  ti* 
accused  after  indictment  are  provided  in  8ul)8e<iuent  sections.    Id. 

A  chidlenge  to  tlie  panel  or  array  of  the  grand  jury  is  an  objection  made 
to  the  swearing  in  and  inipanohng  of  the  grand  jury,  not  an  objectiflo 
made  after  it  is  sworn  in  and  impaneled.  People  r.  Fitzpatrick,  66  How.» 
23  :  30  Hun,  493  :  1  N.  Y.  Cr..  425. 

When  not  taken.— A  cliallenge  to  the  panel  of  grand  jury,  on  v» 
ground  tliat  the  act,  under  whicli  tlie  commissioners  were  appointed,  ^>^ 
unconstitutional,  cannot  be  sustained.  Thompson  r.  People.  6  Hun,  185- 
,  Uiy^er  tlio  Code  of  Criminal  Procedure,  a  defendant,  held  to  w**^^* 
crimmal  cliar^e,  may  not.  on  tlie  return  of  the  grand  jury  list  and  brfoie 
indictment,  take  the  objection  that  the  law,  under  which  the  grand  JW 
was  selected,  is  unconstitutional.     People  r.  Hooghkerk,  96  N.  1.,  158. 

No  partial  discharge. — A  ^mnd  jury  cannot  bedischarg;^  as  toV^S 
and  remain  as  to  others,  of  the  persons  indicted.  People  r.  Fitzpatrici«* 
How.,  21 :  30  Hun.  493  :  1  N.  Y.  Cr..  42.">. 

Another  to  be  summoned. — This  sec:tion  requires,  on  discharigtog* 
grand  jurv,  the  summoning  of  another.  People  c.  Fitzpatrick,  80  BoB» 
496  ;  1  i^.  V.  Cr.,  425  ;  66  How.,  23. 

§  239.  Causes  for  challenge.— A  challenge  to  '  an  individjtfl 
grand  juror  may  l>e  interposed,  for  one  or  more  of  the  following 

causes,  and  lor  these  only  : 
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kt  he  is  a  minor, 
it  he  is  an  alien. 
it  he  is  insane. 


.t  he  is  the  prosecutor  upon  a  charge  against  the  de- 

.t  he  is  a  witness  for  either  party,  if  the  court  is  satis- 
e  exercise  of  a  sound  discretion  that  he  cannot  act 
ly  and  without  prejudice  to  the  substantial  rights  of  the 
llenging. 

,t  a  state  of  mind  exists  on  his  part,  in  reference  to  the 
)  either  party,  which  satisfies  the  court,  in  the  exercise 
d  discretion  that  he  cannot  act  impartially  and  with- 
dice  to  the  substantial  rights  of  the  party  challenging. 

1  by  chap.  279  of  1892. 

mdment  substituted  subdivision  5  of  the  present  section  for  same 

I  of  the  original  section. 

)  under  preceding  section. 

—By  this  section  a  grand  juror  may  be  challenged  as  a  minor,  an 

tane,  or  as  prejudiced  ana  not  impartial  toward  tlie  party  chal- 

People  ex  rel.  Munsell  v.  Court,  etc.,  101  N.  Y.,  251. 

don  was  intended  to  secure  to  an  accused  person  the  right  to 

[Mmel  of  one  or  more  particular  grand  jurors  who  may  be  objec- 

r  bias,  or  other  specified  causes.    People  v.  Hooghkerk,  96  N.  Y., 

er,  conferred  by  this  section,  is  in  the  particular  and  special 

the  person  accused.    Id. 

:ge8  to  individual  jurors.— This  section  provides  for  challenges 

ai  jurors.    People  v.  Petrea,  92  N.  Y.,  145  ;  1  N.  Y.  Cr.,  244. 

no  provision  of  law,  which  permits  a  defendant  to  raise  any  ob- 

the  grand  jury,  except  an  oojection  to  individual  jurors  under 

I.    People  V,  HooRhkerk,  96  N.  Y.,  159. 

iictment  foimd,  there  can  be  no  chaUenge  to  the  grand  jury  indi- 

People  r.  Petrea,  30  Hun,  102 ;  see  section  242,  post. 

Manner  of  taking  and  trying  the  challenges.— Chal- 
individual  grand  jurors  may  be  oi-al,  and  must  be  entered 
minutes  and  tried  by  the  court  in  the  same  manner  as 
js  in  the  case  of  a  trial  jury. 

on  1180  of  CJode  of  Civil  Procedure. 

3f  1873,  which  provided  that  aU  challenges  of  jurors,  both  in  civil 
lal  cases,  shall  be  tried  and  determined  by  the  court  alone,  was 
eston  V,  People,  6  Hun,  140,  to  be  constitutional  and  valid.  See 
iv.  Tweed,  11  Id.,  197. 

Decision  upon  the  challenge.— The  court  must  allow 
•w  the  challenge,  and  the  clerk  must  enter  its  decision 
minutes. 

Effect  of  allowing  same.— If  a  challenge  to  an  in- 
grand  juror  be  allowed  for  any  of  the  causes  mentioned 
vrisions  one,  two  or  three  of  section  239,  he  must  be 
I  discharged  from  the  grand  jury.  If  such  challenge 
id  for  any  of  the  causes  mentioned  in  subdivisions  four, 
£  of  section  239,  the  juror  challenged  cannot  be  present 
3  part  in  the  consideration  of  the  charge  against  liie 
t  mentioned  in  or  who  interposed  the  challenge,  ot  in 
erations  or  vote  of  the  grand  jury  thereon. 
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Am0Qded  by  chap.  279  of  1892. 

This  amendment  mserted  in  the  original  section  after  the  word  *'  deKben* 
tion  "  the  words  "  or  vote." 

The  case  of  People  v.  Bork,  81  Hmi,  374  ;  2  N.  Y.  Cr.,  78,  was  rerereed  in 
96  N.  Y.,  188 ;  2  N.  Y.  Cr.,  177. 

A  violation  of  this  section  cannot  subject  the  misconduct  of  a  juror  to 
punishment,  under  subd.  d,  section  8  of  the  Code  of  Civil  Procedure.  People 
ex  rel.  Munsell  v.  Court,  etc.,  86  Hun,  282. 

§  243.  Violation  of  last  section.— The  grand  jury  must  inform 

the  court  of  a  violation  of  the  last  section,  and  the  same  is  pun* 

ishable  by  the  court  as  a  contempt. 

The  case  of  People  r.  Bork,  81  Hun,  874  ;  2  N.  Y.  Cr.,  78,  was  reTcreed  in 
96  N.  Y.,  188  ;  2  N.  Y.  Cr.,  177. 

Contempt. — The  provisions  of  this  section  include  no  other  proceedingi 
or  cases  thsai  maj  be  made  out  for  the  punishment  of  a  grand  juror  for 
misconduct.  People  ex  rel.  Munsell  v,  Uourt,  etc.,  86  Hun,  280 ;  8  N.  T. 
Cr.,  216. 

A  grand  juror,  who  serves  in  violation  of  the  last  section,  is  guiltf  of  t 
contempt  of  court.  People  ex  rel.  Munsell  v.  Court,  etc.,  lOlN,  i.,351;* 
N.  Y.  Cr.,  75  ;  8  How.  N.  S.,  418,  affe  36  Hun,  280 ;  8  N.  Y.  Cr.,  216. 

A  violation  of  this  section  is  not  called  or  made  a  criminal  or  public  con- 
tempt, but  it  belongs  to  the  class  of  private  contempts  occurring  in  a  crim- 
inal action.    Id. 

§244.  Appointment  of  foreman.-— From  the  persons  Bummoned 
to  serve  as  grand  jurors,  and  appearing,  the  court  must  appoint 
a  foreman.  The  court  must  also  appoint  a  foreman  When  i 
pei-son  already  appointed  is  discharged  or  excused  before  die 
grand  jury  are  dismissed. 

§  245.  Oath  of  the  foreman  and  the  other  grand  joron.- 
The  following  oath  must  be  administered  to  the  foreman  of  4e 
grand  jury :  "  You,  as  foreman  of  this  grand  iuiy,  shall  dili- 
gently inquire  and  true  presentment  make,  of  all  such  mattcis 
and  things  as  shall  be  given  you  in  charge  ;  the  counsel  of  the 
people  of  this  state,  your  fellows'  and  your  own  you  shall  keep 
secret ;  you  shall  present  no  person  from  envy,  hatred  or  malice; 
nor  shall  you  leave  any  one  unpresented  through  fear,  fever, 
affection  or  reward,  or  hope  thereof ;  but  you  slmll  present  all 
things  truly  as  they  come  to  your  knowledge,  according  to  the 
best  of  your  understanding.     So  help  you  God  1 " 

As  to  presumption  that  grand  jury  was  sworn,  see  P^ple  v.  Bofle^  ^  ^ 
Rep.,  390;  52  BLun,  38. 

§  246.  Oath  of  the  foreman  and  the  other  grand  jnioci*' 

The  following  oath  must  be  immediately  thereupon  administered 
to  the  other  grand  jurora  present :  "  The  same  oath  which  yo^ 
foreman  has  now  taken  before  you  on  his  part,  you  and  each  of 
you  shall  well  and  truly  observe  on  your  part.  So  help  J^* 
God ! " 

§  247.  Oath  of  the  foreman   and   the   other  grand  jnroia.-^ 
If,  after  the  foreman  and  the  grand  jurors  then  present  aj* 
sworn,  any  other  grand  juror  appear,  and  be  admitted  as  sucn* 
the  oath,  as  prescribed  in  section  245,  must  be  administered  ^ 
him,  commencing,  "  You,  as  one  of  this  grand  jury,**  and  so  o**« 
to  the  end. 
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Tbe  reference  to  this  section  in  People  v.  Crottj,  9  N.  Y.  Suppw,  089,  Bhould 
)  to  section  547,  post, 

§  248.  Charge  of  ooxirt  to  grand  jury.—The  grand  jury  being 

npaneled  and  sworn,  must  be  charged  by  the  court.    In  doing 

>,  the  court  must  read  to  them  the  provisions  of  this  Code, 

xym  section  252  to  section  267,  both  inclusive,  or  give  them  a 

)py  thereof,  and  must  give  them  such  information  as  it  may 

^m  proper  as  to  the  nature  of  their  duties,  and  any  charges 

id  crimes  returned  to  the  court,  or  likely  to  come  before  the 

rand   jury.     The    court    need    not,   however,  charge    them, 

^pectin?  violations  of  a  particular  statute,  excepting  when  so 

jquestea  by  the  district-attorney. 

Amended  by  chap.  379  of  1892. 

This  amendment  added  to  the  original  section  the  words  **  excepting 

hen  so  requested  by  the  district  attorney.*' 

The  reference  to  this  section  in  People  v.  Ootty,  9  N.  T.  Supp.,  9d9,  should 

i  to  section  548,  post, 

§  249.  Retirement  of  the  grand  jury.—The  grand  jury  must 

len  retire  to  a  private  room  and  inquire  into  the  offenses  cog- 

izable  by  them. 

Tbe  grand  jury  is  required,  after  the  court  has  advised  it  as  to  its  duties, 
>  retire  to  a  private  room,  and  it  may  there  remain  until  it  is  through  with 
I  inquiries,  or  until  the  final  adjournment  of  the  court.  People  ex  rel, 
ickard  o.  Sheriff,  etc.,  11  Civ.  Pro.,  184. 

§  250.  Appointment  of  a  clerk,  and  his  duties.— The  grand 
iry  must  appoint  one  of  their  number  as  clerk,  who  is  to  pre- 
jrve  minutes  of  their  proceedings  (except  of  the  votes  of  the 
idividual  members  on  a  presentment  or  indictment),  and  of 
le  evidence  given  before  them. 

§  251.  Discharge  of  the  grand  jury.—The  grand  jury,  on  the 

>mpletion  of  the  business  before  them,  must  be  discharged  by 

le  court ;  but  whether  the  business  be  completed  or  not,  they 

re  discharged  by  the  final  adjournment  of  the  court. 

Aclioumment. — ^The  grand  jury  is  not  adjourned  by  a  temporary  adjoum- 
lent  or  recess  of  the  court.  People  ex  rel.  Pickard  v.  Sheriff,  etc.,  11  Civ, 
ro.,  184. 

When  a  hody  of  men  have  been  sworn  and  impaneled  as  a  grand  jury 
id  as  such  have  found  indictments,  it  is  manifest  that  they  may  be  dis- 
tuirged  as  having  finished  their  lai>or8.  People  v.  Fitzpatrick,  80  Hun, 
)6 ;  66  How.,  21.  But  they  cannot  be  discharged  retroactively,  as  of  a  date 
rior  to  their  action  as  a  grand  jury.    Id. 

§  252.  Power  of  grand  jury  to  inquire  into  crimes,  etc.— 
^he  gitind  juiy  has  power,  and  it  is  their  duty,  to  inquire  into 
U  crimes  committed  or  triable  in  the  county,  and  to  present 
hem  to  the  court. 

The  grand  jiuy  is  clothed  with  power  to  determine  the  facts  and  the  law  ; 
nd  there  is  no  way  to  review  its  determination,  unless  it  is  by  motion  to 
Hash  the  indictment  or  in  arrest  of  judgment.  People  v.  Dimick.  11  St. 
tep.,  789 ;  107  N.  Y.,  13,  34  ;  People  v.  Brickner,  8  N.  Y.  Cr.,  219,  15  N.  Y. 
imp.,  ($80. 

CorporatiOlUI. — ^The  power  conferred  by  this  section,  exists,  as  well  in 
le  case  of  a  corporation,  as  of  an  individual  charged  with  a  criminal  offense, 
Qd  is  not  in  any  way  affected  by  the  provisions  of  sections  675  to  682  indu- 
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fiive  of  the  Code  of  Criminal  Procedure.    People  v.  Equitable  Gas  light  Co.^ 
6  N.  Y.  Cr.,  191  ;  5  N.  Y.  Supp.,  20. 

Pending  examination. — An  indictment  will  not  be  (quashed  on  th& 
ground  that  it  was  found  and  presented  by  the  grand  iury  pending  an 
examination  of  the  same  charge  before  a  magistrate.  People  v.  Ue£feman, 
6  Park.,  393  ;  People  v.  Horton,  4  id.,  222  ;  People c.  Hyler,  2  id.,  566 ;  French 
r.  People,  3  id.,  114 ;  People  r.  Page,  id.,  600. 

§  253.  Foreman  may  administer  oaths.—The  foreman  majr 
administer  an  oath,  to  any  witness  appearing  before  the  grand 
jury. 

§  254.  Definition  of  an  indictment.— An  indictment  is  an  ac- 
cusation  in  writing,  presented  by  a  grand  jury  to  a  competent 
court,  charging  a  person  with  a  crime. 

See  section  275,  post. 

See  People  v.  Dunn,  25  St.  Rep.,  460 ;  53  Hun,  384  ;  7  N.  Y.  Cr.,  184;  6 
N.  Y.  Supp.,  807  ;  People  v.  Stark,  35  St.  Rep.,  155  ;  59  Hun,  68  ;  12  N.  Y* 
Supp.,  692  ;  People  v.  Dumar,  11  St.  Rep.,  19 ;  106  N.  Y.,  509  ;  8  N.  Y.  Cr.. 
269 ;  People  v.  Jeffery,  88  St.  Rep.,  315  ;  14  N.  Y.  Supp.,  889. 

§  255.  Evidence  receivable   before  the   grand  jury.— Inthd 

investigation  of  a  charge,  for  the  puipose  of  indictment,  th& 

grand  jury  can  receive  no  other  evidence  than, 

1.  Such  as  is  given  by  witnesses  produced  and  sworn  before 
them,  or  furnished  by  legal  documentary  evidence  ;  or 

2.  The  deposition  of  a  witness,  in  the  cases  mentioned  in  tb© 
third  subdivision  of  section  8. 

See  notes  under  next  section. 

The  legislature  has,  hy  this  section,  limited  the  way  in  which  legal  e^^ 
dence  may  be  given.  People  v.  Brickner,  8  N.  Y.  Cr.,  221 ;  15  N.  Y.  Supp*^ 
530. 

See  People  v.  Price,  6  N.  Y.  Cr.,  144 ;  2  N.  Y.  Supp.,  416. 

8  256.  Evidence   receivable    before    the    grand    jurx.— Ti^* 
giaud  jury  can  receive  none  but  legal  evidence. 

Legal  evidence. — By  this  section,  the  legislature  has  required  thegra*** 
jury  to  receive  none  but  legal  evidence.  People  v,  Brickner,  8  N.  Y.  C^^'» 
221  ;  15  N.  Y.  Supp.,  530,  531. 

The  district  attorney  should  take  care  that  no  evidence  is  received  by  t>^\ 

rnd  jury  which  will  not  be  admissible  on  the  triad.    People  o.  Selliclc^  ^ 
Y.  Cr.,  334.  , 

An  indictment  found  in  a  case  which  the  grand  jury  had  been  reque^^?.. 
to  investigate,  and  after  various  unofficial  volunteer  statements  had  ^-^^"^ 
made  to  the  jurors  regarding  the  facts,  should  be  set  aside.    Id. 

An  indictment,  found  upon  the  testimony  of  a  physician  as  to  privi 
communications  between  himself  and  his  patient,  will  be  set  aside.     Id. 

An  indictment  was  quashed,  in  People  v.  Briggs,  60  How.,  17,  for 
reason  that  the  wife  of  the  defendant  was  permitted  to  testify  against 
before  the  grand  jury,  contrary  to  law. 

The  placing  of  the  depositions,  taken  before  the  magistrate  in  an 
nation  before  him,  and  of  the  examination  of  the  defendant,  taken  in 
ance  witli  the  statute,  in  the  hands  of  the  grand  jury,  will  not  vitiate 
indictment.     Hoi^e  r.  People,  83  N.  Y. ,  423.  ^ 

The  situation  of  a  person  charged  with  committing  a  crime,  whict — ^ .? 
under  investigation  before  the  grand  jur>%   is  similar    to    that  he  wu»     '^^ 
occupy,  if  under  investigation  before  a  committing  magistrate.    Peo^— -  ^  *'* 
Haine«,  6  N.  Y.  Cr. ,  103.     He  should  be  informed  of  the  charge  against  n^-  ^^^ 
and  of  his  right  to  the  aid  of  counsel,  and,  if  he  has  no  counsel,  mi^  Im- — ^^ 
reasonable  time  to  send  and  obtain  one.  Id.    He  must  be  advised  oC   ^ 
right  to  make  a  statement  in  relation  to  the  charge  against  him,  or  tha.^^  "^ 
may  waive  making  one,  and  that  his  waiver  cannot  be  used  against  hinr^  <^ 
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[d.    If  he  volunteers  to  make  a  statement,  and  not  otherwise,  the 
,  coroner  or  grand  jury  is  limited  to  asking  certain  specified  ques- 
lis  statement  must  be  taken  without  oath.     Id. 
le  V.  Price,  6  N.  Y.  Cr.,  144  ;  2  N.  Y.  Supp.,  416. 

Qrand  jury  not  bound  to  hear  evidence  for  the  de» 
}ut  may  order  explanatory  evidence  to  be  produced.— 

d  jury  is  not  bound  to  hear  evidence  for  the  defend- 
it  is  their  duty  to  weigh  all  the  evidence  submitted  to 
1  when  they  have  reason  to  believe  that  other  evidence^ 
eir  reach,  will  explain  away  the  charge,  they  should 
jh  evidence  to  be  produced ;  and  for  that  purpose^ 
ire  the  district  attorney  to  issue  process  for  the   wit- 

^  of  the  ^^rand  jury  to  cause  explanatory  evidence  to  be  produced 
ercised  with  the  limitation  that  the  accused  person  should  not  be 
en  to  attend  as  a  witness  before  them.    People  r.  Singer,  5  N.Y. 

Degree  of  evidence,  to  warrant  an  indictment.— The 
y  ought  to  find  an  indictment,  when  all  the  evidence 
jm,  taken  together,  is  such  as  in  their  judgment  would,, 
lined  or  uncontradicted,  warrant  a  conviction  by  the 

•/  of  evidence. — The  grand  iuiy  have  no  power  to  find  an  indict- 
tut  evidence.  People  t?.  Clark,  8  N.  Y.  Cr.,  178. 
lature  has  forbidden  the  grand  jury  to  indict  without  evidence 
es  the  crime  so  that  a  trial  jury  would  convict.  Peojde  v.  Brick- 
.  Cr.,  221  ;  15  N.  Y.  Supp.,  530,  531.  This  is  evidence  that  proves 
beyond  a  reasonable  doubt.     Id. 

nony  given  before  a  grand  jury  should  be  sufficient  in  degree  to^ 
show  the  defendant  guilty^  if  unexplained  ;  and  upon  less  testi- 
should  never  find  a  bill.     People  c.  Baker,  10  How.,  567. 
d  jury  ought  not  to  find  an  indictment  unless  the  testimony 
)  accused,  ex  parte  and  unexplained,  is  sufficient  to  convict, 
tice,  6  N.  Y.  Cr.,  143 ;  2  N.  Y.  Supp.,  416  ;  People  r.  Hyler,  2 

Grand  jurors  must  declare  their  knowledge  as  to  com- 
if  a  crime.— If  a  meml)er  of  the  grand  jury  know,  or 
Dn  to  believe,  that  a  crime  has  been  committed,  which 
in  the  county,  he  must  declare  the  same  to  his  fellow 
10  must  thereupon  investigate  the  same. 
Grand  jury  must  inquire  as  to  persons  imprisoned 
lal  charges  and  not  indicted;  the  condition  of  pub- 
is ;  and  the  misconduct  of  public  ofllcers.— The  grand 

.  inquire, 

the  case  of  every  person  imprisoned  in  the  jail  of  the^ 
n  a  criminal  charge,  and  not  indicted  ; 

the  condition  and  management  of  the  public  prisons 
mty ;  and 

the  willful  and  corrupt  misconduct  in  office,  of  public 
':  every  description,  in  the  county. 

Grand  jury  entitled  to  access  to  public  prisons,  and 
ae  public  records.— They  are  also  entitled  to  free  ac* 
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cess,  at  all  reasonable  times,  to  the  public  piisons,  and  to  the 
examination,  without  charge,  of  all  public  records  in  the 
county. 

§  262.  When  and  from  whom  they  may  aak  advice,  and 
who  may  be  preaent  during  their  seeaions.— The  grand  jury 
may  in  any  case  ask  the  advice  of  any  judge  of  the  court,  or  of 
the  district  attorney  of  the  county. 

§  263.  When  and  from  whom  they  may  aak  advice,  and 
who  may  be  present  during  their  seBsions.— Whenever  re- 
quired by  the  grand  jury,  it  fhall  be  the  duty  of  the  district 
attorney  of  the  county  to  attend  them  for  the  purpose  of  ex- 
amining witnesses  in  their  presence,  or  of  giving  them  advic« 
upon  any  legal  matter,  and  of  issuing  subpodnas  or  other  procaBS 
for  witnesses. 

!  264.     When  and  from  mrhom  they  may  ask  advice,  and  wl^^ 
may  be  present  daring  their  sessions. — Tlie  di?trict  attorney  cf  xl*-^ 
county,  an  assistant  district  attorney,  or  in  counties  having  no  assista*"*^ 
district  attorney  an  attorney  appointed  by  a  ju«jtice  of  the  supreme  cou"^^ 
upon  the  nomination  of  the  district  attorney  to  attend  upon  the  grand  jur^^' 
ihu»*t  be  ailuweu,  at   all   limes,  to  ap|>ear  before  the  grand  jury,  at  h  -^* 
lequfst.  fo/  liic  purpi.M*  of  giving  inlormatiou  relative  to  any  matter  befo:^^^^ 
ti.eni,  but  no  di-tiitt  att«  rmy,  oilicer  or  other  person,  shall  be  present  w'lW^^  . 
the  grand  jury  during  the  expression  of  their  opinions,  or  the  giving  -""^^^ 
their  votes  upon  any  matter. 

Am'd  ch.  286,  Laws  lyOo.    Takes  effect  Sept.  1,  1905. 


§  265.  Secrets  of  the  grand  jury  to  be  kept.— Every   meL 

ber  of  the  grand  jury  must  keep  secret  whatever  he  himseL^^ — ^^ 
or  any  other  grand  juror  may  have  said,  or  in  what  manner  h*^  ^» 
or  any  other  grand  juror,  may  have  voted,  on  a  matter  befoi^^'^ 
them. 

§  266.  Grand  jury,  when  bound  to  disclose  the  testimon^-'^^y 
of  a  witness.— A  memljer  of  the  grand  jury  may,  however,  t^^^'^ 
required  by  any  court,  to  disclose  the  testimony  of  a  witne^^^^ 
examined  before  the  grand  jury,  for  the  purpose  of  ascertainin  -^^S 
whether  it  is  consistent  with  that  given  by  the  witness  befo^^^^'® 
the  court;  or  to  disclose  the  test im on v  given  before  them  k^^^^T 
any  person  upon  a  cliarge  against  him  for  perjury  in  giving  h  ^^^ 
testimony,  or  upon  his  trial  therefor. 

§  267.  Grand  juror  not  to   be   questioned  for  his   oondn^  — ^ 
:&&  such.— A  grand  juror  cannot  be  questioned  for  anything 
may  say,  or  any  vote  he  may  give,  in  the  grand  jury  relative 
A  matter  legally  pending  before  the  jury,  except  for  a  perjury-^ 
which  he  may  have  been  guilty,  in  making  an  accusation 
giving  testimony  to  his  fellow  jurors. 
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TITLE  V. 

OF  THE    INDICTMENT, 

I.  Finding  and  presentation  of  the  indictment. 
II.  Form  of  the  indictment. 
m.  Amendment  of  the  indictment. 
lY.  Arraignment  of  the  defendant, 
y.  Setting  aside  the  indictment. 
VI.  Demurrer. 
Vn.  Plea. 
YIII.  Removal  of  the  action  before  triaL 


CHAPTER  I. 

FIKDUm  AND  PRESENTATION  OF  THE  INDICTMENT. 

EiOTiosr  268.  Indictment  must  be  found  by  twelve  gpoid  jurors,  and  indorsed 

by  foreman. 
d09.  If  not  so  found,  depositions,  etc.,  must  be  returned  to  the  couit, 
with  dismissal  Indorsed. 

270.  Effect  of  dismissal. 

271.  Names  of  witnesses  must  be  indorsed  upon  indictment. 

272.  Indictment. 

§  268.  Indiotment  miuit  be  found  by  twelve  jurors,  and  in- 
dorsed by  foreman.--An  indictment  can  not  be  found  without 
the  concurrence  of  at  least  twelve  grand  jurois.  When  so  found, 
it  must  be  indorsed,  ^^  A  true  bill,"  ana  the  indorsement  must 
be  signed  by  the  foreman  of  the  grand  jury. 

See  Pec^e  «.  Pelz-ea,  80  Hun,  101. 

See  People  o.  dements,  5  N.  T.  Cr.,  292. 

Fnujtioe. — The  practice  is  for  the  district  attorney  to  inform  the  jury  of 
tiie  charge  to  be  investigated,  and,  if  a  bill  is  foimd,  to  prepare  an  indict- 
ment such  as  the  jury  conclude  to  present.  People  ex  rel,  Piokard  v. 
Sheriff,  etc.,  11  Civ.  Pio.,  185. 

IDldorsement. — ^The  certificate  of  the  foreman  of  a  Rrand  jury  that  it 
is  a  true  bill,  indorsed  upon  an  indictment,  is  no  part  of  such  indictment, 
but  simply  tiie  statutory  mode  of  authenticating  it.  Brotherton  v.  People, 
76N.Y.,159.  . 

Sufficient  indorsement  of  indictment.  People  v.  Peck,  2  N.  T.  Cr..  815  ; 
18  W.  Dig.,  537. 

Befbre  fraud  jury. — A  person,  who  is  charged  with  the  commission  of 
a  crime  which  is  under  inyestigation  before  a  grand  jury,  should  be  treats 
in  all  respects  as  is  required  by  sections  188,  189,  196  and  198  of  the  Code  of 
Criminal  Procedure.    Peoole  v.  Haines,  6  N.  Y.  Cr. ,  103. 

When  found. — ^An  inoictment  for  a  felony  may  be  found,  while  an 
examination  of  the  prisoner  is  pending  before  a  magistrate.  People  ex  rel. 
Phelps  V,  Westbrook,  12  Hun,  646 ;  Peoples.  Horton,  4Park.,  222  ;  People  r. 
Heffeman,  5  id. ,  893.  See  People  v,  Hyler,  2  id. ,  566  ;  French  v.  People,  3  id. , 
114 ;  People  v.  Paige,  id. ,  600. 

A  discharge  by  the  examining  magistrate  on  the  ground  that,  in  his 
opinion,  there  was  not  sufficient  reason  co  believe  him  guilty,  will  in  no 
degree  affect  the  jurisdiction  and  right  of  the  grand  jury  1x>  investigate  the 
charee  and  pass  upon  it  by  finding  an  indictment  for  the  alleged  offense. 
Peo^e  ex  rel,  Phdps  o.  Westbrook,  ante. 

An  indictanent  found  during  a  recess  of  the  court  is  not  void  by  reason  of 
that  fact.    People  ex  rel,  Pickard  v.  Sheriff,  etc.,  11  Qv.  Pro.,  178,  185. 
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Beoonsideration.— The  grand  jury  may,  during  the  same  seasioD, 
reconsider  its  own  action.     Id. 

Where  it  passes  upon  a  charge  and  votes  no  bill,  andsubseq^uentlyywithoat 
leaving  the  court,  reconsiders  &e  same  charge  and  finds  an  indictanent,  the 
indictment  is  not  void.     Id. 

§  269.  If  not  so  found,  deposition,  etc.,  must  be  retmned 
to  the  court,  with  disTniflsal  indorsed.— If  twelve  grand  jurors 
do  not  concur  in  finding  an  indictment,  the  depositions  (and 
statement,  if  any),  transmitted  to  them,  must  be  returned  to 
the  court,  with  an  indorsement  thereon,  signed  by  the  foreman, 
to  the  effect  that  the  charge  is  dismissed. 

The  grand  jurors  may  be  examined,  in  support  of  a'  motion  to  (niash  aa 
indictment,  to  prove  that  twelve  of  them  (ud  not  concur  in  finding  the 
indictment.    People  v.  Shattuck,  6  Abb.  N.  C,  38. 

§  270.  Effect  of  dismissal.— The  dismissal  of  the  charge  does 
not,  however,  prevent  its  being  again  submitted  to  a  grand  jury, 
as  often  as  the  court  may  so  direct.  But  without  such  direction^ 
it  can  not  be  again  submitted. 

Resubmission. — ^A  criminal  charge  may,  under  the  provisions  of  this 
section,  be  resubmitted  to  the  grand  jury  as  often  as  the  court  may  so  direct 
People  V,  Lynch.  20  W.  Dig.,  9. 

In  case  the  grand  jury  oismiss  a  charge,  tiie  same  cannot  be  presented 
again  to  the  grand  jury,  without  tiie  direction  of  the  court.  People  v. 
Clements,  5  N.  Y.  Cr. ,  297. 

The  legislature  left  it  to  the  court  to  say  whether  a  criminal  charge^ 
which  had  not  been  sustained  before  a  grand  jury,  or  before  the  ooiut^ 
should  or  should  not  be  any  further  prosecuted.    Id. 

The  grand  jury,  after  the  failure  oi  a  previous  jury  to  find  an  indictment 
for  an  assault,  may,  after  the  death  of  tne  injured  party  and  without  leave 
of  the  court  first  obtained,  find  an  indictment  for  manslaughter  in  the 
second  degree,  arising  out  of  the  same  acts.  People  v,  Warren,  14  St.  Bep.» 
34  ;  109  N.Y.,  615 ;  2  Silv.  (a.  App.),  21. 

This  section  is  not  intended  to  apply  to  the  same,  but  has  refer^ioe  to  the 
future,  grand  jury.  People  ex  rel,  Pjckard  v,  Sherifl^,  ete.,  11  Civ.  fto., 
186. 

But  if  the  statute  contemplates  a  resubmission  of  a  charge  to  the  same 
grand  jury,  a  resubmission  without  the  direction  of  the  court  will  not  be 
aught  but  an  irregularity,  which  will  not  avoid  an  indictment  found. 
Id. 

Notice. — This  section  does  not  prescribe  or  contemplate  that  a  person, 
charged  before  a  grand  jury,  shedl  have  notice  of  an  application  to  the  court 
for  an  order  directing  the  charge  to  be  again  submitted  after  once  being 
dismissed.     Id. 

If  an  order  of  resubmission  of  a  charge  to  the  grand  jury  is  granted  with- 
out notice  to  the  defendant,  and  an  indictment  and  warrant  issued,  such 
indictment  and  warrant  are  still  due  process  of  law.     Id. 

§  271.  Names  of  witnesses  must  be   indorsed  upon  indict* 

ment.— When  an  indictment  is  found,  the  names  of  the  witr 
nesses  examined  before  the  grand  jury,  or  whose  depositions 
may  have  been  read  before  them,  as  provided  in  section  256, 
must  be  indorsed  upon  the  indictment  before  it  is  presented  to- 
the  court.     If  not  so  indorsed,  the  court  must,  upon  the  appli- 
cation of  the  defendant,  at  any  time  before  trial,  direct  th^ 
names  of  such  witnesses  as  they  appear  upon  the  minutes  oE 
the  grand  jury  to  be  furnished  to  him  forthwith. 
See  People  r.  Richmond,  5  N.  Y.  Cr.,  99. 
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IVames  of  witnesses. — Under  the  requirementB  of  this  section,  the 
<iistrict  attorney  is  required  to  endorse  upon  the  indictment  the  names  of 
toe  witnesses  examined,  or  whose  depositions  have  been  read,  before  the 
^prand  jury.    People  v.  Jaehne,  4  N.  i .  Cr. ,  166. 

Copy  of  evidence. — A  copy  of  the  evidence  before  the  grand  jurv,  upon 
-whicn  indictments  were  found  should  be  furnished  the  accused,  when 
xie<:ti6sity  therefor  is  shown  to  enable  him  to  prepare  for  trial.  People  v. 
lieQows,  1  How.  N.  S.,  149 ;  the  matter  is  one  resting  in  the  discretion  of  the 
<ronrt.    Id. 

The  defendant  is  not  entitled,  as  a  matter  of  right,  to  the  evidence  taken 
l)efore  the  grand  jury,  or  to  an  inspection  of  their  minutes,  except  for  a 
special  reason,  such  as  to  move  to  set  aside  the  indictment.  People  v,  Jaehne, 
4N.  Y.  Cr.,161. 

A  copy  of  the  minutes  of  the  grand  jury  may,  in  the  discretion  of  the 
court,  be  ordered  to  be  furnished  to  the  accused  when  necessary  to  enable 
him  to  prepare  for  trial.  People  v.  Bellows,  2  N.  Y.  Cr.,  12  ;  1  How.  N.  S., 
151. 

A  refusal  of  the  court  to  compel  the  district  attorney  to  furnish  to  the 
defendant's  counsel  all  the  evidence  before  the  grand  jury  is  not  error. 
Eighmy  u.  People,  79  N.  Y.,  546.  It  is  a  matter  within  the  discretion  of  the 
court.    Id. 

BiU  of  particulars. — Where  the  statements  in  an  indictment  are  suflfl- 
ciently  dennite  to  advise  the  defendant  of  the  charge  against  him,  he  is  not 
entitled  to  any  further  particulars.  People  v.  BeUows,  1  How.  N.  S.,  149. 
But  where  the  counts  for  an  offense,  such  as  grand  larceny,  are  so  general 
and  embrace  so  many  subjects  of  larceny  that  they  do  not  advise  the  defend- 
ant, with  sufficient  distinctness,  of  the  charge  in  each  against  him,  the 
sums  stolen,  upon  the  proof  of  which  the  people  rely,  should  be  particularly 
stated  so  that  the  defendant  may  be  advised  of  the  precise  charges  under  the 
ooimts  relating  to  the  crime,  and  thus  be  enabled  to  prepare  to  meet  them. 
Id. 

§  272.  Indictment.— An  indictment,  when  found  by  the  grand 
jury,  as  prescribed  in  section  268,  must  be  presented  by  their 
foreman,  in  tlieir  presence,  to  the  court,  and  must  be  filed  with 
the  clerk,  and  remain  in  his  office  as  a  public  record,  but  it 
must  not  be  shown  to  any  person  other  than  a  public  officer, 
Until  the  defendant  has  been  arrested  or  has  appeared. 

Amended  by  chap.  360  of  1882. 

This  amendment  added  a  clause  forbidding  a  disclosure  of  the  indictment 
Until  after  arrest  or  appearance  of  defendant. 

See  section  313,  post. 

See  People  r.  Petrea,  30  Hun,  101 ;  People  v.  Menken,  86  id.,  90 ;  8  N.  Y. 
Cr.,  239  ;  People  v,  Clements,  5  id.,  292. 

The  provision  of  this  section,  remiiring  the  filing  of  an  indictment,  is 
ctoectory.  Dawson  v.  People,  25  N.  Y.,  399.  The  omission  to  file  it,  it 
^eema,  does  not  avoid  the  indictment.    Id. 


CHAPTER  II. 

FORM  OF  THE  INDICTMENT. 

SEcnoK"  273.  Forms  of  pleading  boretofoie  existing,  abolished. 

274.  First  pleading  for  the  people  is  indictment. 

275.  Indictment,  what  to  contain. 

276.  Form  of  indictment. 

277.  When  defendant  is  indicted  by  fictitious  or  erroneous  name, 

kis  true  name  may  be  inserted  in  subsequent  proceedings. 

278.  Indictment  must  cliarge  l»ut  one  crime  and  in  one  form,  ex-^ 

cept  where  it  may  be  committed  by  different  means. 

279.  Separate  counts. 

280.  Statement  as  to  time  when  crime  was  committed. 
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Section  281.  Statement  as  to  penon  injured  or  intended  to  be  Injured. 

282.  Construction  of  words  used  in  indictment. 

2^vi.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

2}S4.  Indictment  when  sufficient. 

285.  Indictment  not  insufficient  for  defect  of  form,  not  tending  ti 

prejudice  defendant. 

286.  Presumptions  of  law  and  matters  of  which  judicial  notice  it 

taken,  need  not  be  stated. 

287.  Pleading  a  judgment  or  determination  of,  or  proceeding betot 

a  •oui-t  or  offi(*er  of  special  jurisdiction. 
iSd.  Private  statute,  how  pleaded. 

281).  Ploailingin  indictment  for  libel. 

2(MJ.  Pleadtng  in  indictment  for  fon^ry,  where  the  instrument  hit 

be«m  destroycfl,  or  witliheld  by  defendant. 
201.  Pleatling  in  indictment  for  perjury  or  subornation  of  perjiny. 
2S)2.  Upon  indictment  against  several,  one  or  more  may  be  convicted 

or  acquitted. 

§  273.  Forms  of  pleading  heretofore  ezistiiig  aboliahed.— All 

the  forms  of  pleading  in  criminal  actions,  heretofore  existing, 
are  abolished  ;  and  hereafter,  the  fonns  of  pleading,  and  the 
rules  by  which  the  sufiieiency  of  pleadings  is  to  be  determined, 
are  those  prescribed  by  this  Code. 

See  notes  under  section  382,  post 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656 ;  44  Hmi,  286  ;  5  N.  Y.  Gr.» 
855,  was  reversed  in  13  St.  Rep.,  515  ;  108  N.Y.,  187. 

Object. — It  was  not  intended,  by  this  section,  to  obliterate  forms  of 
expression,  or  the  judicial  construction  theretofore  gi^^i^  to  the  langoige 
employed  in  criminal  pleading.  People  «.  Conroy,  v7  N.  Y.,  68  ;  2  «.  i. 
Cr.,  5n5.  Its  true  office  was  to  abrogate  the  technical  rules  which  formerlj 
governed  the  construction  of  criminal  pleadings,  and  to  sabstitate  therefor 
the  simplicity  and  liberality  of  interpretation  presented  by  the  new  system 
of  crimmid  i)rocedure.    Id. 

It  was  the  intention  of  the  legislature  to  prescribe  a  more  liberal  and 
flexible  system  of  pleadings  in  criminal  cases  than  that  which  obtained 
imder  the  common  law,  or  was  in  vogue  in  this  state  prior  to  this  coda 
People  V.  Menken,  36  Hun,  95  ;  3  N.  Y.  Cr.,  237. 

By  this  code,  all  forms  of  pleatling  in  criminal  action  before  MrimHnQ  weie 
abolished.    People  t».  Laurence,  51  St.  Rep.,  286 ;  187  N.  Y.,  621. 

Test  of  suificieiicy. — ^Tlie  sufficiency  of  an  indictment  is  not  now  to  be 
determined  by  considering  and  apply mg  the  technical  princi]^eB  of  the 
common  law.  People  r.Reavey,  38  llun,  420  ;  4  N.  Y.  Cr.,  14.  They  have 
been,  in  a  great  measure,  superseded  by  the  enactment  of  this  code.    Id. 

The  indictment  must  be  tested  by  the  rules  prescribed  by  sections  275  snl 
276,  poatj  to  determine  whether  it  substantially  conforms  to  their  require* 
ments.    People  v,  Gregg,  35  St.  Rep.,  758  ;  59  Hun,  110  ;  18  N.  Y.  Supp.,  IIIL 

The  provisions  of  this  section  do  not  leave  the  pleader  in  criminal  actloBi 
without  well-define<l  ruUs  by  wliich  he  must  be  governed,  and  the  suffi- 
ciency of  hw  pleading  determined.     Id.  

Si'e' People  r.  Rupg,  98  N.  Y.,  537,  548  ;  8  N.  Y.  Cr.,  179 ;  Fteple  e.  Wilsoii, 
15  St.  Rop. ,  503  ;  109  N.  Y. ,  351 ;  People  c.  Dumar,  11  St  Riep.,  19 ;  106  N.  Y., 
509  :  8  N.  Y.  Cr.,  269. 

People  V.  Laurence,  51  St.  Rep.,  288  ;  187  N.Y.,  621. 


§  274.  First  pleading  for  the  people  is  indiotment.— The  fiist 
pleiiding  on  the  part  of  the  people  is  the  indictment. 

Sc^e  People  v.  Dumar,  11  St.  Rep.,  19  ;  106  N.  Y.,  509 ;  8  N.  Y.  Or.,  269. 

§  275.  Indictment,  what  to  contain.— The  indictment  must 
contain  : 

1.  Tlie  title  of  the  action,  specifying  the  name  of  the  coortto 
which  the  indictment  is  presented,  and  the  names  of  the  parties,; 
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ain  and  concise  statement  of  the  act  constituting  the 
hout  unnecessary  repetition. 

yf  People  v.  Dimick,  3  St.  Rep.,  398  ;  41  Hun,  616 ;  5  N.Y.  Cr., 
reread  in  11  St  Rep.,  739  ;  107  N.  Y.,  13. 

of  People  V,  Dumax,  3  St.  Rejp.,  490  ;  42  Hun,  88 ;  6  N.  Y.  Cr., 
jreed  in  11  St.  Rep.,  19 ;  106  N.  Y.,  502  ;  8  N.  Y.  Cr.,  269. 
'ode. — ^An  indictment,  found  before  this  Code  took  effect,  is  to 
d  without  regard  to  its  provisions.    Jefferson  r.  People,  101 N.  Y. , 
Cr.,  575. 

Js. — ^The  requisites  of  a  good  indictment  are  prescribed  by  this 
3ople  V.  Conroy,  97  N.  Y.,  68  ;  2  N.  Y.  Cr.,  565. 
ment  must  show,  on  its  face,  iurisdiction  of  the  offense  in  the 
by  which  it  was  found.    People  v.  Horton,  42  St.  Rep.,  588 ;  62 

requisite  of  an  indictment,  besides  the  formal  parts,  is  that  it 
in  **  a  plain  and  concise  statement  of  the  act  constituting  the- 
lout  unnecessary  repetition.'*    People  v,  Laurence,  51  St.  Kep., 

Y,  521. 

I  indictment  is  required  to  contain  in  the  description  of  the  crime 
lave  been  committed  is  a  concise  statement  of  it  without  unneoee- 
ion.    People  v.  Buddensieck,  4  N.  Y.  Cr.,  251. 
ent  of  the  facts,  constituting  an  alleged  crime,  is  essential  to 
indictment.    People  v.  Barber,  15  St.  Rep.,  601 ;  48  Hun,  200. 
articulars,  requisite  to  show  tJie  exact  character  and  nature  of 

must  be  stated.  People  v.  Stark,  35  St.  Rep.,  150 ;  59  Hun,  56 ; 
pp.,  691. 

3tment,  which  does  not  accurately  and  clearly  aUege  all  the  in- 
f  which  the  offense  is  composed,  so  as  to  bring  the  accused  within 
3aning  and  intent  of  the  statute  defining  the  offense,  is  insuffi- 
pie  r.  Dumar,  11  St.  Rep.,  19 ;  106  N.  Y.,  512 ;  People  v.  Stark, 

900. 

tment  must  not  only  charge  the  crime,  but  state  the  act  consti- 
crime.  People  v.  Dunn,  25  St.  Rep.,  460  ;  7  N.  Y.  Cr.,  184 ;  53 
6N.  Y.  Supp.,  807. 

of  Criminal  Procedure  in  sections  275, 276, 284  and  285,  providei 
dch  the  sufficiency  of  an  indictment  may  be  tested.  People  v. 
St  Rep.,  739 ;  107  N.  Y.,  13,  29. 

anent  is  fatally  defective,  where  it  charges  a  crime  against  the 
^hich  is  not  defined  by  the  present  criminal  statutes  of  t^e  state. 
Bffrey,  38St.  Rep.,  313. 

sion  either  to  charge  the  crime,  or  to  state  the  act  constituting 
is  necessarily  fatal  to  the  indictment.  People  v,  Dumar,  11  St. 
06N.  Y.,509. 

ttoy. — ^The  manifest  intention  of  the  legislature  in  requiring  the 
to  state  an  act  constituting  tlie  crime  was,  among  other  things, 
cused  should  learn  from  it  what  he  was  called  upon  to  meet.  Id. 
tment,  which  is  sufficient  to  inform  the  defendant  of  the  nature 
sation  against  him,  to  enable  him  to  prepare  his  defense,  to  leave 
a  no  doubt  as  to  the  act  for  which  it  should  infiict  punishment, 
t  of  conviction,  and  to  admit  of  the  record  as  a  bar  to  a  second 
L  for  the  same  offense,  and  in  which  none  of  the  allegations  are- 
t  or  incongruous,  fully  -accomplishes  its  purpose.  People  v, 
S.  Y.  Supp.,  692. 

bment  is  good  if  it  contains  sufficient  averment  to  inform  defend* 
lature  of  the  accusation  against  him  so  as  to  enable  him  to  pre« 
fense,  and  to  admit  of  the  record  as  a  bar  to  a  second  prosecu- 
e  same  offense.  People  v,  Martin,  2  N.  Y.  Cr.,  51;  People  v. 
y.  Cr.,  160. 

le  statements  of  an  indictment  are  sufficiently  definite  to  advise 
I  of  the  charge  made  against  him,  he  is  not  entitled  to  any  fur- 
iulaiB.  People  r.  Bellows,  2  N.  Y.  Cr.,  12;  1  How.  N.  S.  15L 
oonnts  are  so  general  and  embrace  so  many  subjects  that  they 
ae  him*  with  sufficient  distinctness,  of  the  charge  in  each  made 
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against  him,  the  particulars  as  to  these  charges  should  be  given  to  him  so 
that  he  may  prepare  to  meet  them.    Id. 

Sections  275,  276,  2^  and  285  of  the  Code  of  Criminal  Procedure  provide 
the  tests  for  determining  the  sufficiency  of  an  indictment.  People  o.  Ob- 
trander,  45  St.  Rep.,  559  ;  64  Hun,  335  :  19  N.  Y.  Supp.,  825. 

An  indictment  is  sufficient  if  it  contains  the  title  to  the  action,  specifying 
the  name  of  the  court  to  wlucli  it  is  presented  and  the  names  of  the  parties, 
and  a  plain  and  concise  statement  of  the  act  constituting  the  crime.  People 
T.  Johnson,  5  St.  Rep.,  606  ;  104  N.  Y.,  216. 

The  time  when  and  the  place  where  the  court,  at  which  the  indictment 
was  found,  was  held,  the  name  of  the  justice  who  held  the  court,  and  the 
names  of  the  grand  jurors,  are  not  now  required  to  be  stated.  People  u. 
Wilson,  15  St.  Rep.,  503  ;  109  N.  Y.,  351. 

Upon  an  indictment  alleging  that  the  defendant  committed  the  crime 
named  therein,  he  ma^v  be  convicted  upon  proof  tliat,  though  absent,  he 
advised  and  procured  its  commission.  People  r.  Bliven,  20  St.  Rep.,  ^  I 
112  N.  Y.,  79  ;  6  N.  Y.  Cr.,  375. 

Surplusage  does  not  vitiate  an  indictment.  People  v.  Laurence,  51  St 
Rep.,  288 ;  137  N,  Y.,  517.  That  it  contains  more  than  is  necessary,  is  not 
a  legal  groimd  for  an  attack  upon  it.     Id. 

Tliis  section  prescribes  what  the  indictment  must  contain,  while  the  fol- 
lowing section  sets  forth  what  may  be  substantially  the  form  of  the  indict- 
ment.   People  V,  SuUivan,  4  N.  Y.  Cr.,  197. 

Tlie  common  law  doctrine  as  to  repugnant  allegations  still  obtains  under 
this  section.  Peoi)le  v.  Wise,  3  N.  Y.  Cr.,  305  ;  2  How.  N.  S.,  98.  If  there 
are  inconsistent  or  incongruous  allegations  in  a  count,  the  crime  cannot  be 
said  to  be  stated  plainly,  or  at  all.     Id. 

An  indictment,  which  shows  that  the  offense  was  committed  more  than 
five  years  before  it  was  found  and  filed  Is  good,  on  demurrer  on  the  ground 
that  it  contains  matter  which,  if  true,  will  constitute  a  legal  bar  to  the  proe- 
ecution.     People  v.  Durrin,  2  N.  Y.  Cr.  328. 

Statute. — An  indictment,  whicli  charges  the  offanse  as  the  statute  defineB 
it,  is  sufficient.     People  v.  Kellv,  3  N.  Y.  Cr.,  274. 

There  are  no  exceptions  to  the  rule  that  an  indictment  under  a  statute 
must  state  all  the  facts  and  circumstances  wliich  constitute  the  statutory 
offense,  so  as  to  bring  the  accused  perfectly  witliin  the  provisions  of  the 
statute.  People  v.  Stark,  35  St.  Rep.,  150 ;  59  Hun,  55 ;  People  t.  Dumar, 
11  St.  Rep.,  19 ;  106  N.  Y.,  505  ;  People  v.  Bums,  25  St.  Rep.,  99;  7  N.  Y. 
Cr.,  96  ;  6  N.  Y.  Supp.,  611,  613. 

An  indictment  is  good  if  it  follo^\'s  the  language  of  the  statute  defining 
the  crime.     People  r.  Kelly,  3  N.  Y.  Cr.,  272. 

In  framing  an  indictment  on  a  statute,  all  the  circumstances  which  oo^ 
stitute  the  definition  of  the  offense  in  the  statute,  so  as  to  bring  the  accused 
recisely  within  it,  niu.st  bo  stated.  People  r.  Weldon,  20  St,  Kep.,  112;  lH 
_i.  Y..  574  ;  Eckliardt  r.  People.  83  X.  Y.,  402  :  People  r.  West,  8 St  Rep., 
713  :  lOe  id.,  293.  But  no  other  description  of  the  thing,  in  which  the  of- 
fense was  committed,  than  that  contained  in  the  statute  itself,  is  necessaiy 
to  be  stated.     Id. 

An  indictment,  so  far  as  it  charges  the  offense  substantialljir  in  the  lan- 
guage of  the  statute,  must,  in  that  resj^ect,  be  regarded  sufficient  '  People 
r.  Burns,  25  St.  Rep..  90  ;  53  Hun.  276  :  7  N.  Y.  Cr.,  96  ;  6  N.  Y.  Supp.,  6U- 
People  V.  West,  8  St.  Rej).,  713  :  106  N.  Y.,  293  ;  People  r.  Taylor,  8  Demo, 
92. 

An  indictment,  which  charges  the  crime  in  the  language  of  the  statute 
cnatin^^  and  iieHnin<;  it,  is  siiilKient  under  the  rules  provided  for  testing  ijs 
sulHciencv.  People  r.  Quinn.  44  St.  Rep.,  921  :  18  N.  Y.  Supp.,  509 :  Peop^« 
r.  Weldon.  20  St.  Hep..  112.  Ill  N.  Y.,  509  :  Pheli)s  r.  People,  72  N.  y.,84»; 
Eokhardt  o.  Pe()])l<>,  83  id.,  462.  . 

An  indictment  for  larceny,  it  sccnh^.  U  sullicient,  without  setting"  f^"*^ 
the  false  ])retense,  where  it  charfre^  the  larceny  in  the  form  used Jn  com- 
nion-law  indictments.  Pe()i)le  v.  Laurence,  51  St.  Rep.,  288;  137  N.  *•• 
517. 

Counts. — Tlie  provision^  of  this  section  do  not  prohibit  the  chargNf^ 
the  otfense  in  ditlerent  forms  indifferent  counts.     People  v,  Ruggi  98  N.  *•• 
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87  ;  8  N.  Y.  Cr.,  179.    Such  an  indictment  is  not  subject  to  the  objection 
hat  it  charges  more  than  one  crime.    Id. 

There  is  no  inhibition  against  using  several  counts,  or  against  varying  the 
mguage  in  different  counts  to  meet  any  aspect  of  the  evidence,  which  may 
>e  presented,  tending  to  support  the  general  charge  against  the  defendant. 
*eople  V.  Menken,  86  Hun,  &4  ;  8  N.  Y.  Cr.,  288  ;  21  W.  Dig.,  552. 

Surplusage. — Statements  in  an  indictment,  which  are  unnecessary  in 
ramlng  it  and  may  be  omitted,  but  which  do  not  in  any  way  mislead  the 
lefendant,  may  be  regarded  as  surplusage.  People  v.  Everest,  20  St.  Rep., 
56 ;  51  Hun,  ^4 :  8  N.  Y.  Supp.,  613. 

Joint. — Joint  wrongdoers  may  be  indicted  together.  People  v.  Kelly,  8 
I.  Y.  Cr.,  273. 

Arson.  —As  to  what  it  was  necessarv  to  allege  in  an  indictment  for  arson 
a  the  third  degree  under  section  5  of  8  R.  S.,  2488,  (7th  ed.),  see  Camcrosa 
.  People,  1  N.  Y.  Cr.,  518 ;  17  W.  Dig.,  884. 

Assault. — It  is  a  mere  conclusion  to  allege,  in  an  indictment  for  an  as- 
ault,  that  the  assaulted  person  was  engaged  in  the  execution  of  a  lawful 
irocess.    People  ».  Cooper,  3  N.  Y,  Cr.,  119. 

The  facts,  from  which  the  legal  conclusion  foUowsi  must  be  alleged.    Id. 

An  indictment  for  assault  in  the  second  degree,  imder  subd.  5,  section  218 
»f  the  Penal  Code,  is  insufficient,  where  it  does  not  allege  that  the  assault 
VBB  committed  with  the  intent  therein  specified.    Id. 

Burglary. — ^The  indictment  in  this  case  was  held  sufficient  to  uphold  a 
;harge  of  the  crime  of  burglary  in  the  third  degree.  People  v,  Bosworth, 
5  St.  Rep.,  517 ;  64  Hun,  77. 

An  indictment  for  burglary,  charging  the  breaking  into  a  store  in  which 
^oods  are  kept  for  use.  sale  and  deiK>sit,  is  not  sustained  by  evidence  of 
creaking  into  an  inner  room  of  a  building,  not  a  store,  but  a  mere  business 
ffice,  in  which  were  kept  furniture  and  articles  for  business  use.  People 
.  Marks,  4  Park.,  153. 

It  is  not  necessary,  it  seemSf  in  an  indictment  charging  the  crime  of  bur- 
glary that  it  shall  specify  the  means  used  by  the  burglar  to  effect  the  en- 
ranee,  or  what  particular  property  he  intended  to  take  when  he  had  en- 
ered.  People  p.  Farrell,  28  St.  Rep.,  43,  45  ;  5  SUv.  (Sup.  Ct.),  24  ;  8  N.  Y. 
(upp.,  231.  It  is  sufficient  if  it  charges  that  he,  with  criminal  intent,  broke 
ma  entered  the  premises.    Id. 

Cronspiraoy. — The  indictment  for  conspiracy,  in  People  v,  Everest,  20 
Jt  Rep.,  459 ;  51  Hun,  219  ;  3  N.  Y.  Supp.,  613,  was  held,  after  discarding 
ome  of  tlie  words  and  paragraphs  as  surplusage,  to  be,  in  the  form  and  ar- 
angement  of  the  facts  stated,  m  full  compliance  with  the  general  rules  of 
oiminal  pleading,  as  prescribed  by  this  and  the  following  section. 

The  indictment  for  conspiracy  and  coercion  was,  in  this  case,  held  good 
mder  this  and  the  following  section.    People  u.  Lenhardt,  4  N.  Y.  Cr.,  324. 

Cruelty  to  animals. — Form  of  indictment  of  driver  and  conductor  on 
sity  railroad  car  for  overdriving  and  overloading,  etc.,  horses,  in  violation 
>f  section  655  of  Penal  Code.    People  v.  Tinsdale,  10  Abb.  N.  S.,  874. 

Destruction  ol  papers. — An  indictment,  which  charges,  in  substance, 
ihat  a  certain  person  was  commissioner  of  labor  statistics,  that  official  pa- 
jere  were  in  his  custody,  and  tliat  he  and  another  party  willfully  and  un- 
awfully  mutilated,  obliterated  and  destroyed  the  same,  is  not  demurrable. 
People  V,  Peck,  51  St.  Rep.,  475. 

Diluting  milk. — An  indictment,  which  charges  that  the  defendant 
^ught  to  a  certain  cheese-factory,  named  and  described  therein,  milk 
diluted  with  water,  and  that  ho  sold  the  same  to  the  individuals  named 
therein,  contrary  to  the  provisions  of  section  3,  chap.  202  of  1884,  sufficiently 
complies  with  the  requirements  of  this  and  the  following  section.  PcHjjile 
V,  Harris,  28  St.  Rep.,  300  ;  4  Silv.  (Sup.  Ct),  532,  537,  note ;  7  N.  Y.  Supp., 
744;  affd,  83St.  Rep.,168. 

The  omission,  in  an  indictment  for  a  violation  of  section  1,  chap.  183  of 
1885,  to  all^e  to  whom  the  milk  was  sold  by  the  defendant,  constitutes  a 
niaterial  defect  and  is  fatal.  People  v.  Burns,  25  St.  Rep.,  99 ;  53  Hun.  278 ; 
Pwple  V.  Dumar,  11  St.  Rep.,  19 ;  lOtJ  N.  Y.,  502. 

3uoise  law. — ^An  allegation  in  an  indictment,  under  sections  1  and  2» 
chap.  168  of  1890,  that  the  defendant  did  ''  willfully,  fraudulently  and  in- 
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tentionally  engage  in  the  manufacture  and  sale  of  spirituous liouore,**  wm/t 
%  compliance  with  this  section.  People  r.  Gregg,  35  St.  Bep.,  758 ;  SQEimi 
107:  13  N.  Y.  Supp.,  lU. 

Fighting  animals. — ^The  indictment  for  keepinga  jAace  where  animals 
ure fought,  in  People  r.  Klock,  16  St.  Rep.,  565  ;  48  Hun,  276,  wasbeldsufla- 
fient  to  answer  the  requirements  of  this  section. 

Forcible  entry. — An  indictment,  charging  that  the  defendant,  with 
^rce  and  arms,  unlawfully  entered  a  dwelling-house  named,  and  used  force 
and  violence  in  entering  therein,  is  suiEcient.  People  r.  Farrell,  28  St  Rep., 
43  ;  4  SUv.  (Sup.  Ct.),  582,  5b7.  note  ;  7  N.  Y.  Supp.,  774.  The  particular  acta 
or  means,  which  constitute  the  force  or  violence  used,  need  not  be  sged' 
fied.    Id. 

Forgery*— An  indictment  for  forgery  in  the  second  degree,  under  sec- 
tion 511  or  the  Penal  Code,  must  allege  that  the  acts  were  committed  with 
an  intent  to  defraud.     People  r.  'D'Argencour,  32  Hun,  179. 

The  indictment  for  forging  a  mortgage,  in  People  ».  Dewey,  35  Hun,308r 
was  held  to  be  sufficient. 

Fraudulently  conveying  property.— Perform  of  indictment  for  con* 
veying  property  with  intent  to  defraud  creditors,  see  Loomis  r.  People,  1> 
Him,  601. 

Homicide. — The  ordinary  conunon-law  counts,  through  all  the  mutatioDS 
of  the  statutes  dolinin;^:  the  crime  of  murder,  and  discnminating  between 
its  different  degrees,  have  been  held  sufficient  as  a  pleading  to  sustain  a 
conviction.  People  r.  WUlett,  1  St.  Rep.,  384 ;  102  N.  Y.,  251,  254 ;  People 
V.  Conrov,  97  id.,  62  ;  2  N.  Y.  Cr.,  ZQry. 

An  indictment,  charging  defendant  with  killing  the  deceased  by  means 
and  in  a  manner  to  the  jurors  unknown,  and  in  another  count,  chaiging 
that  defendant,  without  a  design  to  effect  death,  kiUed  her  while  engaigea 
in  an  attempt  to  commit  rape,  was  held  to  be  sufficient,  in  People  v.  Wright, 
49  St.  Rep.,  70. 

It  is  not  necessary  tliat  tlie  particular  intent,  with  which  a  homicide  was 
committed,  should  be  set  forth  in  the  indictment.  People  r.  Conrov,  W 
N.Y.,68;  2N.  Y.  Cr.,  565. 

The  crime  of  murder  is  sufficiently  charged,  when  alleged  "with  malit» 
aforethought."    Id. 

It  is  undoubtedly  the  better  way  of  pleading,  to  charge  the  crime  of 
murder  to  have  been  committed  with  one  of  the  several  intents  descaibedin 
the  Penal  Code.  Id.  But.  if  it  states  all  of  tlie  facts  necessary  to  constitute 
the  crime  in  the  phraseology  formerly  in  vogue,  it  is  not  bad,  provided  that 
the  matters  are  communicateil  with  sufficient  clearness  to  fully  inform  the 
defendant  of  the  charge  which  he  is  retjuired  to  answer.    Id. 

The  ordinary  common  law  count  in  an  indictment  for  murder  is,  notwith- 
standing the  numerous  statutory  enactments,  sufficient  to  sustain  a  con- 
viction, where  the  murder  was  perpetrated  whUe  engaged  in  the  conunW" 
sion  of  a  felony.    People  r.  Willett,  1  St.  Rep.,  384 ;  4  N.  Y.  Or.,  200. 

A  conviction,  under  a  common  law  indictment  of  murder  in  the  first 
degree,  may  be  had  in  any  case  where  the  offense  proved  is  brought  within 
either  of  the  statutory  definitions.     Cox  c.  People,  80  N.  Y.,  514. 

An  indictment  for  murder  in  the  common  law  form  is  proper,  and  xmd^ 
it  the  prosecution  niav  prove  any  case  amounting  to  muraer  under  tha 
statute.    People  r.  Osmond.  138  N.  Y,   80. 

Ever  since  the  adoption  of  the  Revised  Statutes,  it  has  been  held,  witbon* 
interruption,  that  an  indictment  for  murder  in  the  conunon-law  form  waa 
j)roper,  and  that  under  it  tlie  People  might  prove  any  case  which  amounted 
to  murder  under  the  statute  ;  if  the  proof  did  not  bring  the  case  within 
some  one  of  the  statutory  definitions  of  murder,  it  waa  the  duty  of  the 
court  to  give  proper  instructions  to  that  effect  to  the  jury ;  and,  unless  it 
appeared  that  the  court  has  failed  so  to  do  upon  request,  the  appellate 
court  would  presume  that  the  proper  instructions  were  given.  People  t> 
Osmond,  51  St.  Rep.,  729;  Fitzgerald  c.  People,  37  N.Y.,  418;  People  »• 
Conroy,  97  N.  Y.,  62 ;  People  r.  Giblin,  24  St.  Rep.,  592 ;  115  N.  Y.,  196. 

Larceny. — For  form  of  an  indictment  for  petit  larceny  charged  B8 » 
iecond  offense,  see  People  r.  Caesar,  1  Park.,  645.  ^ 

Tlie  indictment  for  larceny,  in  People  o.  Laurence,  51  &L  Rep.*  284;  ^ 
N.  Y.,  517,  was  held  to  be  siiSicient 
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or  form  of  an  indictment  for  obtaining  money  by  false  p^tenses,  see 
pie  V.  Smith,  6  Park.,  490. 

be  indictment  in  People  v.  Dimick,  11  St.  Rep.,  789 ;  107  N.  Y.,  13,  was 
I  sofficient  to  stand  the  test  of  this  section. 

nder  an  indictment  for  larceny,  as  described  at  common  law  and  under 
Revised  Statutes,  no  conviction  can  be  had  for  larceny  for  obtaining 
perty  by  false  pretense.  People  v,  Dumar,  11  St  Rep.,  19  ;  106  N.  Y., 
;  People  v.  Gottschaik,  49  St.  Rep.,  728.  But  under  such  indictment, 
proof,  tending  to  support  or  establish  such  offense  as  it  existed  at 
imon  law  and  as  defined  m  the  Penal  Code,  may  be  given.  Id. 
1  an  indictment  for  embezzlement,  it  is  sufficient  to  state  the  sum  and  fir 
-value  of  the  money  taken.  People  v.  Heame,  49  St.  Rep.,  406.  An  alle- 
Lon  as  to  whether  it  was  lawful  money  of  the  United  States,  or  other 
[ley,  is  immaterial.    Id. 

ja  indictment  for  larceny  in  the  first  degree,  which  alleges  that  the 
Bndant  obtained  possession  of  two  street  cars  by  certain  false  pretenses 
L  representations,  and  that  possession  was  thus  obtained  with  the  intent 
ippropriate  them  to  his  own  use,  but  does  not  allege  that,  after  obtaining 
possession,  he  did  actually  so  appropriate  them,  is  insufficient  where  the 
tged  false  pretenses  and  representations  are  not  of  a  character  Yipon  which 
crime  can  be  predicated.  People  v.  Laurence,  51  St.  Rep.,  247  ;  21  N.Y. 
)p.,  818. 

LB  between  false  pretenses  and  embezzlement,  and  the  common-law 
snse  of  larceny,  a  distinction  remains  which  must  be  observed  in  the 
aenta^on  by  indictment.    Benedict  o. Williams,  15  St.  Rep.,  677  ;  48 Hun, 

n  an  indictment  for  larcenv,  it  is  regular  and  proper  to  allege  the  owner- 
p  of  the  stolen  property  to  be  in  the  lawful  custodian  or  bailee.  People  v, 
rman,  10  St.  Rep.,  66  ;  45  Hun,  175  ;  6  N.Y.  Cr.,  194. 
Vhere  the  offense  is  an  appropriation  to  his  own  use,  by  a  clerk,  of  prop- 
f  in  his  possession,  the  mdictinent  may  properly  charge  the  defendant 
li  either  naving  stolen  the  property,  or  as  a  clerk  having  appropriated  it 
lis  own  use.  People  v.  Dunn,  25  St.  Rep.,  460 ;  53  Hun,  885  ;  7  N.Y.  Cr., 
;  6  N.Y.  Supp.,  807. 

t  is  not  necessary  that  an  indictment  should  be  drawn  under  one  or  the 
er  of  the  special  classes  of  larceny  as  defined  in  section  528  of  the  Penal 
le.    Id. 

t  is  sufficient  that  it  charges  the  crime,  and  then  gives  a  plain  and  con- 
3  statement  of  the  act,  such  as  to  fairly  apprise  the  defendant  of  the 
urse  made  against  him.    Id. 

VEere  the  indictment  accuses  the  defendant  of  tiie  crime  of  grand  larceny 
the  fixst  degree,  and  then  states,  that  the  defendant  **  unlawfully  and 
Miiously  did  steal,  take  and  carry  away ''  the  property  described  therein, 
I  offense  charged  is  sufficiently  made  out  by  these  averments.  People  v. 
mar,  11  St  Rep.,  19 ;  106  N.  Y,  510  ;  8  N.  Y.  Cr.,  269. 
in  indictment  lor  larceny  lb  insufficient,  which  does  not  accurately  and 
Bdj  allege  all  the  ingredients  of  which  the  offense  is  composed,  so  as 
bring  thQ  accused  within  the  true  meaning  and  intent  of  the  statute 
bunf  the  offense.    Id. 

in  allegation  in  an  indictment  for  grand  larceny  that  the  property  was 
'«ined  "by  color  or  aid  of  false  representations,*'  etc.,  is  equivalent  to 
averment  that  it  was  done  *' by  means  of  such  representations,**  etc., 
i  necessarily  implies  that  the  o^Tier  of  the  property  relied  upon  those 
iresentations.  People  r.  Rice,  35  St.  Rep.,  188  ;  affd,  40  id.,  978  ;  Clark  c. 
3dIb  2  T,rfi.im     829 

a  People  c.  Dunaar,  11  St.  Rep.,  19 ;  106  N.Y.,  502  ;  8  N.  Y.  Cr.,  269,  the 
lictment  made  no  allegation  whatever  of  false  pretenses,  and  false  pre- 
kse  was  the  burden  of  the  evidence.  It  was  not  a  question  as  to  the 
fidency  of  the  indictment,  but  a  question  of  variance  between  plead- 

Sand  proof, 
is  a  sufficient  averment  of  the  crime  of  larceny  to  follow  the  precise 
►wis  of  the  statute.    Phelps  p.  People,  72  N.  Y.,  350. 
^  indictment  for  larceny,  which  avers  that  the  pretenses  or  represent- 
OD8,  made  use  of  by  the  defendant,  were  not  only  false,  but  were  ^so 
^wn  to  him  to  be  false  at  the  time  when  they  were  made,  and  were  both 
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false  and  fraudulent,  is  sufficient.  People  r.  Rearey,  38  Hon,  423 :  4  N.  T. 
^^r.,  10. 

As  to  wliat  averment  in  an  indictment  for  larcenv  is  a  sufficient  descri^ 
tion  of  tlie  money  allegeil  to  have  been  obtained.  &ee  People  r.  R^^, 
itntt . 

An  indictment  for  larceny,  wliich  charges  that  the  defendant  ••  with  font 
and  arms,  then  and  there  iH.*in;j:  found,  feloniously  di<l  steal,  take  andcanr 
away,  ufrainst  the  peace  of  the  i»eople."  etc..  the  draft  in  question,  ki 
sutticient  compliance  with  tliis  sei^tion.  People  r.  MiH>re.  'S»  Hun.  87;  } 
N.  Y.  Cr..  4^4. 

An  omission  in  an  in<lictment  for  lil>el  to  state  the  manner  in  which  tk 
alK';;ctl  malicioas  publicati(  ai  wils  made,  is  not  a  compliance  with  the  pnh 
vi>ions  of  tliis  section.  Pei.ple  r.  Siark.  49  St.  Rep..  U«.<>:  1:36  N.  Y..5W; 
alFg  '.\o  St.  Rep..  I.'HJ :  50  Hun.  .>1.  Where  such  indictment  contains  bo 
aviTment  as  to  the  manner  of  i»ul>lication.  or  of  'he  pers4>n  «>r  fiersotf  10 
wliom  it  wiis  addn'MStMl,  or  by  whom  it  was  seen  or  read,  or  tliat  the  namei 
of  such  persoiLs  were  miknown  to  the  grand  jurors,  it  is  defective  andt 
conviction  under  it  is  error.     Id. 

If  the  libel  complaimnl  is  a  ne\vs])aper  publication,  it  9f(.in»  that  itii 
eufticient  to  state,  that  it  was  publislietl  in  a  designattnl  newsj^aper.  hariDg 
a  circulation  in  the  count v  in  which  the  indictment  is  found.     Id. 

An  indictment,  which  merely  allegi?s  the  pubUcatiou  of  a  libel,  but  c«- 
tains  no  plain  or  other  statement  of  the  facts,  showing  how  it  was  published 
or  in  wliat  wav.  states  no  act  constituting  the  crime.  P«»ople  r.  Stark.  35 
St.  Rep.,  irn)  :'59  Ilun,  5fi.  5S :  affd,  49  St.  Rep..  9(m)  :  136  N. Y..  538. 

No  criminal  oileiu^'  is  charged  in  an  indictment  for  lil>el.  where  it  does 
not  charge  the  defen<lant  with  either  writing,  printing  or  circulating 
written  or  print«il  matter.     Id. 

Nuisance. — An  intiictment  for  carrying  on  the  business  of  tar-rendering 
witliin  the  limits  of  a  city,  wliich  does  not  allege  that  such  business  was 
carrieil  t>n  as  a  pu))lic  nuisance,  is  insufficient.  People  r.  Rosenberg,  53  &. 
Rep.  1  :  rev'g  ol  id..  189. 

Keceiving  Stolen  goods.— For  form  of  an  indictment  for  felonioaslj 
receiving  and  having  stolen  projierty.  with  counts  charging  some  of  tile 
defendants  as  accessories.     Mills  r.  Peoj^le,  3  Park.  473. 

In  an  indictment  for  rec«.'iving  stolen  goods,  under  section  550  of  the  Penal 
Co<le,  it  is  not  nect*ssar\-.  it  si-iins,  to  allege  in  tenns  that  the  property  was 
receive<l  liv  the  acciLse<l  f«*lonioibiiv  or  Avith  criminal  intent.  Peo^  rWt^- 
don.  20  St.'  Rep.,  112  ;  111  N.  \'.,  074. 

An  allegation,  in  an  indictment  for  receiving  stolen  goods,  that  the 
defen<lant  criminally  rt»ceiv«.Hl  the  proi)erty,  is  etjuivalent  to  an  avennent 
of  tel<»niuu>ly  receiving  it,  and  coiLstitutes  a  sufficient  statement  of  criminal 
intent.     Id. 

Second  offense. — A  prior  conviction,  in  onler  to  be  available  in  iiicnt»- 
iiv^  thr  imni.sliinent  for  a  seeon<l  otfeiL^^,  must  be  alleged  iu  the  indictnient 
IVM)j)le  r.  Price,  f)  N.  Y.  Cr..  141. 

V  otmg. — A^  to  what  statement  of  facts,  in  an  indictment  charging  a 
ft>ni:)lt'  with  voting  :^t  an  eleetion,  is  sufficient  to  establish  the  offense,  see 
IVni.le  '.-.  F^arUr.  1"")  St.  Rep..  fH'l  :  4t*  Ilun.  19S. 

§  276.  Form  of  Indictment.— Tlie  indictment  should  be  signed 
l)v  the  district  aitorncv,  and  may  1^  substautiallv  iu  the  follow- 

ing"  f<:>rm : 

Siinroine  court,  of  the  coutity  of  ,  [stating  the  proper 

county.  ■ 

or 
Supreme  court,  city  and  county  of  New  York. 

or 
C')unty  court  of  the   county  of  ,  [stating  the  proper 

couniy.] 

(■/• 

C')u:t  of  general  sv-s.-i- »n:?  of  the  city  an  1  county  of  New  York. 


Of  the  State  of  New  York.  99 

ople  of  the  state  of  New  York  ) 
against  \ 

A.  B. 
grand  jury  of  the  ,  [here  insert  the 

►f  the  county,  or  of  the  city,  or  of  the  city  and  county,  in 
the  indictment  is  found,]  by  this  indictment  accus^  A. 
the   crime  of  ,  [here  insert  the  name  of  the 

if  it  have  one,  such  as  treason,  murder,  arson,  man- 
ter,  or  the  like,  or,  if  it  be  a  misdemeanor,  having  no 
I  name,  such  as  hbel,  assault,  or  the  like,  i^nsert  a  brief 
tion  of  it,  as  it  is  given  by  statute],   committed    as    fol- 

said  A.  B.,  on  the  day  of  ,  18    ,  at  the 

"or  city  or  village,  as  the  case  may  be]  of  in  this 

,  [here  set  forth  the  act  charged  as  an  offense.] 

A.  B., 
District  Attorney  of  the  county  of 
by  chap.  880  of  1895.    In  effect  January  1,  1896. 
ided  by  chap.  360  of  1882. 

amenament  required  the  indictment  to  be  signed  by  the  district 
r,  and  added  such  signature  to  the  form  given. 
3te9  under  preceding  section. 

ddent. — A  general  precedent,  required  to  be  followed  in  framing  in- 
its,  has  been  inserted  in  this  section.  People  v.  Buddensieck,  4  N. 
251. 

jrm,  9et  forth  in  this  section,  was  approved  by  the  legislature  and 
tended  to  the  public  prosecutor  as  a  proper  form  to  be  observed  and 
i  in  preparing  an  indictment.  People  tj.  Everest,  20  St.  Rep.,  456 ; 
.  23  ;  3  N.  Y.  Supp.,  613. 

is  section,  a  general  form  of  an  indictment  has  been  provided,  which 
)  no  more  than  the  name  of  the  crime  and  a  brief  description  of  it  as 
en  by  the  statute.     People  r.  Reavey,  38  Hun,  421  ;  4  N.  Y.  Cr.,  14. 
atials. — This  section  requires  a  statement  of  the  name  of  the  crime, 
1  to  be  charged,  to  be  made  in  the  first  clause  of  the  body  of  the . 
ent.     People  u.  Everest,  20  St.  Rep.,  459  ;  51  Hun,  24  ;  3  N.  Y.  Supp., 

mply  with  this  section,  all  tliat  is  required  is  that  the  indictment 
ntain  the  name  of  the  crime,  if  it  has  one,  such  as  treason,  murder, 
nanslaughter  and  the  hke  ;  or,  if  it  is  a  misdemeanor,  having  no 
name,  such  as  hbel,  assault  or  tlie  hke,  it  shall  contain  a  brief  de- 
Q  of  it  as  it  is  given  bv  tlie  statute.  People  v.  Grimshaw,  33  Hun, 
ST.  Y.  Cr.,  392  ;  20  W.  Dig.,  116. 

ame  of  the  crime  is  mere  matter  of  form,  which  may  or  may  not  be 
People  V.  Sullivan,  4  X.  Y.  Cr.,  197.     If  it  is  statea  incorrectly,  it 
b  vitiate  or  control  the  character  of  the  crime  as  against  the  allega- 
nstituting  it.     Id. 

lection  requires  that  the  indictment  shall  stiite  both  the  accusation 
rime  and  the  facts  whereby  it  waii  committed.  People  r.  Maxon,  32 
,  133  ;  57  Hun,  370  ;  10  N.  V.  Supp.,  594.  A  substantial  variance  be- 
he  crime  charged  and  the  facts  proved  is  fatal.  Id 
idictment,  beginning  in  the  usual  common-law  form,  contains  a 
it  statement  of  its  finding  by  a  grand  jury,  and  is  a  substantial  com- 
with  tlie  requirements  of  this  section,  as  to  form  of  indictments. 
•;.  Peck,  2  N.  Y.  Cr.,  316  ;  18  W.  Dig.,  527. 

Zode  does  not  require  the  indictment  to  show  that  the  grand  jury 
,wn  or  sworn.     It  is  suflicient  if  it  states  that  the  grand  jury  of  the 
in  which  the  indictment  was  found,  accuse  the  defendant  of  the 
lleged  in  it.    People  y.  Reavey,  38  Hun.  421  :  4  N.  Y.  Cr.,  15. 
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An  indictment  lb  deemed  to  allege  what  can,  by  fair  and  reasonable  in- 
tendment, be  implied  from  the  facts  stated.  People  v,  Clements,  11  St  Rep., 
884;  107  N.  Y.,  210. 

In  charging  murder  to  have  been  committed,  while  the  accused  vras 
eng^ed  in  the  commission  of  a  felony,  the  indictment  must  describe 
the  felony  and  state  substantially  facts  showing  that  the  accused  wag 
engaged  in  the  commission  thereof,  when  he  committed  the  murder 
charged.    People  v.  Cole,  2  N.  Y.  Cr.,  112  ;  Dolan  v.  Pepple,  64  N.  Y„  485. 

It  is  sufficienl,  in  an  indictment  for  perjury,  to  cliarge  that  the  folse  oath 
was  material  on  the  trial  of  the  issue,  upon  which  it  was  taken,  withotrt 
showing  particularly  how  it  was  material.  People  v.  Grimshaw,  2  N.  Y. 
Cr.,  392  ;  33  Hun,  507  ;  20  W.  D.,  116. 

See  People  v.  Dumar,  11  St.  Rep.,  19  ;  106  N.  Y.,  610  ;  8  N.  Y.  Cr.,  270; 
People  V.  (Jonroy,  97  N.  Y.,  70  ;  2  N.  Y.  Cr.,  678  ;  People  v.  Menken,  86  Hun, 
94  ;  People  v.  Wilson,  15  St.  Rep.,  503  ;  109  N.  Y.,  851 ;  People  r.  Quinn,  18 
N.  Y.Supp.,  569; People r. Bums, 25 St.  Rep., 99;  6N.  Y.Supp., 611; People r.  \ 
Rice,  a5  St.  Rep.,  186  ;  13  N.  Y.  Supp.,  162  ;  People  c.  Ostrander,  46  St  Rep.,  ' 
655  ;  64  Hun,  386,  340  ;  19  N.  Y.  Supp.,  825  ;  People  v,  Gregg,  85 St  Rep.,  757; 
59  Hun,  109,  110  ;  13  N.  Y.  Supp.,  114,  5 :  People  r.  Bellows,  2  N.  Y.  Cr.,  14; 
1  How.  N.  S.,  151  ;  People  r.  FarreU,  28  St.  Rep.,  44  ;  5  Silv.  (Sup.  Ct),24;  8 
N.  Y.  Supp.,  231 ;  People  c.  Harris,  33  St.  Rep.,  170 ;  123  N.  Y.,  70 ;  4Sav. 
(Sup.  Ct.),  532,  537,  note ;  aflTg  28  St.  Rep.,  2^  ;  7  N.  Y.  Supp.,  774. 

§  277.  When  defendant  is  indicted  by  fictitiottfi  or  erroneoiu 
name,  his  true  name  may  be  inserted  in  subsequent  pfoce^dings.- 

If  a  defendant  is  indicted  by  a  fictitious  or  erroneons  name,  and 
in  any  stage  of  the  proceeding,  his  truo  name  is  discovered  it 
may  be  inserted  in  the  sul)8equent  proceedings,  referring  to  the 
fact  of  his  being  indicted  by  the  name  mentioned  in  the  indict- 
ment. 

Alias. — It  was  held  prior  to  the  Code  that,  where  the  true  name  preceded 
the  alias  dictus^  a  plea  in  abatement  would  not  be  sustained.  BameBciotta  t. 
People,  10  Hun,  139 ;  affd,  69  N.  Y.,  612. 

fictitious  name.— After  the  true  name  of  the  defendant  has  been  dis- 
covered and  mcluded  in  the  subsequent  proceedings,  the  fictitious  or  e^ 
neous  name  may,  with  propriety,  be  omitted  in  Ihe  administratiaii  (^J^ 
oath  to  jurors  and  witnesses.  People  v.  Everhardt,  5  St  Bep.,  798 ;  2S3t. 
(a.  App.),  510 ;  104  N.  Y.,  596  ;  6  nT  Y.  Cr.,  235.  But  it  is  not  error  to  repe« 
such  name  whenever  it  becomes  necessary  to  name  the  defendant,  and  » 
cannot  he  assumed  that  any  legal  harm  is  thereby  done  to  him.    Id. 

Full  name. — Even  at  common  law,  an  indictment  was  not  ii®^'^*^? 
inoi)erative  or  void,  because  of  its  omission  to  designate  thepeison chaiW* 
by  the  full  name.  People  ex  rel.  Nubell  v,  Byrnes,  2  N.  Y.  Cr.,  411.  B^ 
might  be  indicted  by  the  initials  of  his  Christian  name,  and  legally  con- 
victed if  he  failed  to  raise  the  objection  by  plea  in  abatement.  Id.  Tosncn 
plea,  it  might  be  shown  that  the  accused  was  usually  known  by  the  na^® 
under  which  he  was  indicted.     Id. 

§  278.  Indictment  must  charge  but  one  crime  andin  one  fbriDt 
except  where  it  may  be  committed  by  different  means.— The  ^' 

dictment  must  charge  but  one  crime  and  in  one  form  except  as 
in  the  next  section  provided. 

See  notes  under  following  section.  . 

The  legislature  intended  to  limit  the  effect  of  this  section  bv  the  pro"* 
sions  of  tlie  following  section.     People  v.  Infield,  1  N.  Y.  Cr.,  147.  . 

Separate  counts. — Tliis  and  the  next  section  provide  that  the  indictm^ 
must  charge  but  one  crime  and  in  one  form  except  that  the  crime  m^  ^ 
charged  in  separate  counts  to  have  been  committed  by  different  voe^ 
People  V.  Dinnck,  11  St.  Rep..  739  ;  107  N.  Y.,  13,  81.  When  the  acts  con^ 
plained  of  may  constitute  different  crimes,  such  crimes  may  be  charge  *** 
separate  counts.     Id.  ^ 

An  indictment  is  not  demurrable,  where  the  counts  are  under  the  »*** 
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tAtate  and  relate  to  the  same  transaction.  People  v.  Emerson,  35  St  Rep.* 
ffl ;  53  Hun,  487. 

It  was  not  the  intention  of  the  legislature  to  deprive  the  people  of  the 
ight  to  state  the  acts  constituting  the  supposed  crime  in  different  counts, 
n  langoa^  appropriate  to  meet  such  circumstances  and  features  of  the 
dvent,  asSioiua  be  developed  in  the  full  and  careful  investigation  which 
takes  place  in  the  progress  of  a  trial.     People  r.  Menken,  36  Hun,  95. 

Nor  was  it  the  legislative  intention  to  limit  the  indictment  to  a  single 
statement,  in  one  count,  of  the  offense  charged  against  the  accused.  Peo- 
ple 0.  Menken,  36  Hun,  95. 

There  may  be  a  joinder  of  various  counts  in  the  same  indictment  stating 
the  same  offense  distinctly  and  separately  in  various  ways  so  as  to  meet  the 
evidence.     People  r.  Ck>le,  2  N.  Y.  Cr.,  110  ;  People  v.  Infield,  1  id.,  146. 

A  count  for  burglary,  with  an  attempt  to  commit  larceny,  may  be  united 
with  a  count  for  l^eny.  People  r.  Emerson,  25 St.  Rep.,  467  ;  58  Hun,  437. 
So  burglary  and  larceny,  rape  and  assault  with  intent  to  commit  rape,  lar- 
ceny and  receiving  stolen  goods,  assault  with  intent  to  kill  and  a  sim- 
ple assault,  if  arising  out  of  same  transaction,  may  be  united.    Id. 

It  is  no  objection  to  uniting  such  counts  that  they  constitute  different 
grades  of  offense  and  call  for  tlie  imposition  of  different  penalties.  People 
«.  Rose,  39  St.  Rep.  292  ;  15  N.  Y.  Supp.,  816 ;  People  tj.  Emerson,  25  St. 
Rep.,  467  ;  53  Hun,  487. 

Counts  charging  burglary,  larceny  and  receiving  stolen  property  are 
properly  joined  in  one  indictment,  where  the  off enses  so  alleged  relate  to  the 
same  transaction.  People  r.  Rose,  39  St.  Rep.,  292 ;  15  N.  Y.  Supp.,  816; 
Hawker  r.  People,  75  N.  Y.,  487. 

Where  the  different  offenses,  charged  in  the  separate  counts,  arise  out  of 
the  same  transaction  and  are  so  charged,  or  it  may  be  fairly  inferred  from 
the  allegations  that  they  relate  to  but  one  offense,  the  counts  are  properly 
joined.     People  r.  Rose,  ante. 

The  indictment,  in  People  v.  Klock,  16  St.  Rep.,  565  ;  48  Hun,  276,  was 
held  to  charge  only  one  offense,  viz.  :  keeping  a  place  where  animals  ai>e 
fought  in  violation  of  section  665  of  the  Penal  Code. 

Where  a  conspiracy  is  fonne<l  with  one  aim  and  object  only,  though  the 
means  adopted  to  accomplish  it,  are  many  and  various  in  their  character, 
an  indictment,  setting  forth  sucli  facts  in  tlieir  proper  order  in  one  count, 
charges  but  one  offense.  People  v.  Everest,  20  St.  Rep.,  456  ;  51  Hun,  24 ; 
8N.  Y.  Supp.,  618. 

Where  the  allegations  of  the  different  counts  vary  in  respect  to  the  man- 
ner of  effecting  the  killing,  the  part  of  the  Ixxiy  upon  which  the  wounds 
were  inflicted  and  the  extent  of  such  woimds,  the  indictment  lb  good,  if  it 
shows  upon  its  face  that  those  counts  relate  to  but  one  and  the  same  trans- 
action.    People  c.  Cole,  2  N.  Y.  Cr.,  110. 

Wheie  the  gist  is  the  same,  the  prohihite<l  acts  may  be  charged  in  separate 
<xmnts  with  different  intents  and  jus  against  different  parties,  provided  they 
'Oonstitute  one  and  the  same  transaction.  People  c.  Lenliardt,  4  N.  Y.  Cr., 
824. 

Where  the  only  difference  bctwin^u  the  two  counts  of  an  indictment  for 
larceny  is  that  one  charges,  "  a  more  particular  description  of  the  property 
is  to  the  grand  jury  unknown,''  etc.,  the  indictment  is  not  bad  in  charging 
more  than  one  crime.     Peoi)le  r.  M(xiro,  37  Hun,  bl ;  3  N.  Y.  Cr.,  462. 

An  indictment  which  charges  the  exposing  for  sale,  and  the  selling,  of 
milk  prohibited  by  section  1,  chap.  18^5  of  iss."}.  is  not  obnoxious  to  the  objec- 
tion tnat  it  contains  the  allegation,  in  one  count,  of  two  crimes  in  violation 
of  this  section.  People  r.  Burns,  25  St.  Rep..  99  ;  58  Hun,  277  :  7  N.  Y.  Cr., 
93 ;  6  N.  Y.  Supp.,  611,  612. 

An  indictment,  which  charges  that,  on  the  3d  and  4th  davs  of  August, 
18^,  the  defendant  brought  to  a  certain  chet»se  factory,  uameJ  and  described 
therein,  milk  diluted  with  water,  an<l  tliat  he  sold  the  same,  etc.,  alleges  but 
a  single  transaction  and  is  not  obnoxious  to  the  provisions  of  this  and  the 
next  section.  People  r.  Harris.  2S  St.  Rep.  300  ;  7  X.  Y.  Supp.,  776  ;  4Silv. 
(Sup.  Ct.),  535,  537,  note  ;  atFd,  33  St.  Rep.,  16S  ;  123  N.  Y.,  70. 

An  indbictment  may  properly  contain  two  counts,  each  alleging  a  sale  of 
liquor  withoat  a  license,  on  the  same  day.  at  the  same  place  and  to  the  same 
jpenoHf  the  first,  in  quantities  less  than  five  gallons,  the  other,  to  be  drank 
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on  the  premises,  in  case  a  single  act  is  charged,  which  constitutes  different 
crimes.     People  tj.  Charbineau,  26  St.  Rep.,  491 ;  115  N.  Y.,  486. 

Distinct  crimefl.— Sections  278  and  279  of  the  Code  of  Criminal  Pro- 
cedure abrogated  the  rule  existing  before  the  Code,  tiiat  several  misde- 
meanors might  be  joined  in  the  same  indictment,  when  the  same  judgmeDt 
waa  appropriate  for  all  the  offenses.  People  v.  O'Doimell,  15  St.  Rep.,  141; 
46  Hun,  862  ;  7  N.  Y.  Cr.,  346 ;  10  N.  Y.  Supp.,  251,  252  ;  People  tj.  Upton, 
88  Hun,  107  ;  4  N.  Y.  Cr.,  455. 

Not  more  than  one  separate  and  distinct  crime  can  be  charged  in  an 
indictment.    People  v.  Upton,  38  Hun,  107  ;  4  N.  Y.  Cr.,  455. 

The  joinder  of  counts  is  bad,  when  the  offenses  alleged  are  for  different 
and  independent  felonies.  People  v.  Rose,  39  St.  Rep.,  292  ;  15  N.  Y-Supp., 
816. 

An  indictment,  which  contains  five  counts,  in  each  of  which  a  separate' 
and  distinct  offense  is  set  f ortli  as  having  been  committed  on  different  dap» 
in  taking  monev  in  different  sums,  violates  the  prohibition  of  this  section, 
and  is  demurrable.     People  v.  Upton,  38  Hun,  110. 

Tlie  prohibition  of  this  section  is  violated,  where  the  indictment  charges 
a  bank  officer  with  the  offenses  of  over-drawing  his  account  in  different 
amounts  and  upon  different  dates.     People  r.  Upton,  4  N.  Y.  Cr.,  455. 

Under  the  Code,  it  is,  perhaps,  doubtful  wnether  the  two  offenses  of 
forgery  and  uttering  the  forged  instrument  can  be  properly  united  in  the 
same  indictment.  People  v.  Tower,  48  St.  Rep.,  439 ;  185  N.  Y.,  459 ;  affj 
42  St.  Rep.,  164. 

Where  either  one  of  several  acts  constitutes  a  crime,  and  the  indictment 
has  but  one  count,  charging  one  of  the  acts  constituting  the  crime,  it  can- 
not be  sustained  by  proof  that  the  crime  was  committed  by  different  means. 
People  ».  Dimiar,  11  St.  Rep.,  19  ;  106  N.  Y.,  502  ;  8  N.  Y.  Cr.,  270. 

£ilectioii. — Where  tlie  only  variance  between  the  counts  of  an  indict- 
ment, charging  murder  in  the  first  degree,  is  as  to  the  means  used  to  effect 
death  and  the  manner  in  wliich  it  was  accomplished,  a  refusal  to  compel 
the  district  attorney  to  elect  upon  which  count  he  would  rely  is  not  error. 
People  V.  Wilson,  15  St.  Rep.,  503 ;  109  N.  Y.,  351. 

Even  before  the  Code,  it  was  held  to  be  discretionary  with  the  court 
whether  it  would  compel  an  election  in  such  a  case.  People  v.  Armstrong, 
70  N.  Y.,  42  ;  People  r.  Hawker,  75  id.,  490. 

See  People  v.  Clark,  8  N.  Y.  Cr.,  210 ;  14  N.  Y.  Supp.,  655 ;  People  v. 
Harmon,  18  St.  Rep.,  820  ;  6  N.  Y.  Cr.,  172  ;  2  N.  Y.  Supp.,  422  ;  People  v. 
Rice,  85  St.  Rep.,  186  ;  13  N.  Y,  Supp.,  162  ;  People  v.  Crotty,  80 St.  Rep.,  45  ; 
9  N.  Y.  Supp.,  938 ;  People  v,  Crowley,  1  St.  Rep.,  388  ;  People  v.  Hatter,  22 
N.  Y.  Supp.,  690. 

§  279.  Crime  may  be  charged  in  separate  coimtB.—The  crime 

may  be  charged  in  separate  counts  to  have  been  committed  in  a* 

different  manner  or  by  different  means;  and  where   the   act* 

complained  of  may  constitute  different  crimes,  such  crimes  may 

be  cliarged  in  separate  counts. 

Amended  by  chap.  306  of  1883. 

This  amendment  inserted,  after  the  word  "  committed,'*  the  words  "  in  a- 
different  manner.-' 

See  notes  under  tlie  preceding  section. 

The  case  of  People  v.  Diniick,  3  St.  Rep.,  398 ;  41  Hun,  616  ;  5  N.  Y.  Cr., 
200,  wiks  reversed  in  11  St.  Rep..  739  ;  107  N.  Y.,  13. 

This  and  the  preceding  section  are  not  limited  in  their  application  to  in- 
dictments for  felonies.  People  r.  O'Donnell,  15  St.  Rep.,  141  ;  46  Hun,  862; 
ION.  Y.  Supp.,  251,  252. 

Before  Cfode. — Before  the  enactment  of  the  Ck)de  of  Criminal  Procedure^ 
an  indictment  was  not  bad,  because  of  the  joinder  of  separate  and  distinct 
misdemeanors,  though  followed  by  different  penalties.  Id. ;  People  v.  Dunn,. 
90  N.  Y.,  107. 

After  Code. — Even  since  the  adoption  of  the  Code,  when  the  act  com- 
plained of  may  constitute  different  offenses,  such  offenses  may  be  charged 
in  separate  counts  of  the  indictment.  People  r  O'Donnell,  anfc  ;  People  t. 
Infield,  1  N.  Y.  Cr.,  146;  People  c.  Kelly.  3  N.  Y.  Cr.,  272. 
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CountB. — Separate  counts  are  proper  under  certain  circum- 
ople  tJ.  McCarthy,  18  St.  Rep.,  267  :  110  N.  Y.,  314. 
d  crime  may  be  charged  in  separate  counts  to  have  been  com- 
ifferent  means.    People  v.  Lenhardt,  4  N.  Y.  Cr.,  427  ;  People 
IN.  Y.  Cr.,233. 

may  be  charged  in  separate  counts,  where  the  acts  and  circum- 
Ted  to  relate  to  the  same  transaction.  People  ».  Crotty,  30  St. 
J^.  Y.  Supp.,  938 ;  Taylor  t?.  People,  12  Hun,  217. 
:ment  may  state  the  acts  constituting  tlie  crime  in  different 
opriate  to  meet  the  evidence  which  may  be  presented  on  the 
e  r.  Menken,  3  N.  Y.  Cr.,  233  ;  People  v.  Crotty,  30  St.  Rep., 
Supp.,  938  ;  People  v.  O'DonneU,  15  St.  Rep.,  141  ;  46  Hun,  3<}0  ; 
)p.,  2ol,  252. 

nent,  which  contains  varying  allegations  in  different  counts  as> 
er  and  means  of  the  commission  of  the  crime,  but  shows,  upon 
;  the  counts  relate  to  but  one  and  the  same  transaction,  is  good. 
Donnell  ante ;  People  v.  Cole,  2  N.  Y.  Cr.,  108. 
5  people  are  rec^uired  to  establish  the  accusations  made  in  the 
by  circumstantial  evidence,  and  the  means  bv  which  the  crime 
ted  are  not  clearly  and  definitely  ascertainable  or  ascertained 
he  indictment  is  prepared,  the  case  is  a  proper  one  for  the  appli- 
J  rule  laid  down  in  tiiis  section.  Peoi)le  r.  Menken,  36  Hun,  97. 
act  complained  of  may  constitute  different  offenses,  such  offenses 
ged  in  separate  counts  of  the  indictment.     People  r.  Kelly,  3 

r4. 

b  one  crime  is  committed,  whether  the  evidence  tends  to  show 
►  have  been  directiv  committed  by  the  defendant,  or  that  he 
!tted  in  doing  the  deed,  the  case  is  brought  within  the  provi- 
section,  and  the  crime  may  be  charged  in  separate  coimts,  as 
>y  the  defendant  as  principal  or  accessorv.  People  v.  Clark,  8 
10;  14  N.  Y.  Supp.,  655. 

ment  must  name  the  crime  and  state  the  act  constituting  it ; 
r  one  of  several  acts  constitute  the  crime,  the  several  acts  must 
r  stated  in  different  counts.  People  p.  Dumar,  11  St.  Rep.,  19  ; 
10;  8N.  Y.  Cr.,  270. 

counts,  charging  the  three  offenses  of  section  351  of  the  Penal 
oper,  if  arising  out  of  the  same  acts.     People  t.  Kelly,  3  N.  Y. 

acts  complained  of  may  constitute  different  crimes,  such  crimes, 
rged  in  separate  counts.  People  r.  Crotty,  30  St.  Rep.,  45;  9 
.938. 

J  complained  of,  in  a  criminiU  prosecution,  constitute  a  felony 
lisdemeanor,  both  may,  it  seems,  be  joined  in  the  same  indict- 
led  they  are  charged  in  separate  counts.  People  r.  Lenhardt, 
327. 

jr  and  coercion,  two  distinct  misdemeanors,  may  be  set  up  in 
mts  of  the  same  indictment,  where  the  acts  complained  of  in 
•e  the  same,  and  constitute  the  different  crimes.     Id.;  People 
St.  Rep.,  46  ;  9  N.  Y.  Sui>p..  938. 

^  same  acts  constitute  larceny  and  receiving  stolen  goods,  they 
y  be  stated  in  separate  counts  in  the  same  indictment.  People 
N.  Y.  Cr.,  146. 

nent,  containing  two  counts,  one  forrobl)eiy  in  the  first  degree, 
T  for  larceny  in  the  first  degree,  is  valid,  where  it  is  reasonably 
the  face  of  the  indictment,  that  the  second  embraces  the  same 
rst  count.     People  v.  Rose,  22  St.  Rep.,  390  ;  52  Hun,  34  ;  4  N.  Y. 

?r  to  join  in  an  indictment  two  counts,  one  charging  robbery 
er  larceny,  where  each  charge  is  found  u)>on  the  taking  of  the 
}  of  personal  proi)ertv  from  tlie  sajne  person  at  the  same  time 
People  r.  Callahan.  29  Hun,  580  :  17  VV.  Dig.,  192  :  People  r. 
t.  Rep.,  46  ;  9  N.  Y.  Supp.,  938.  In  the  above  cited  case,  one 
ed  the  property  to  have  been  taken  with,  and  the  other  without, 
;he  person  of  the  owner. 
ment  for  grand  larceny  in  the  first  degree,  which  charges,  itt 
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separate  counts,  the  crime  to  have  been  committed  in  a  different  manner 
oroy  different  means,  is  expressly  permitted  by  this  section.  People  v.  Rioe, 
35  St.  Rep.,  186  ;  alTd,  40  id.,  978. 

Under  the  first  provLBion  of  this  section,  it  is  competent  to  charge  in  sept- 
Tate  counts  that  tne  same  crime  was  committed  in  a  different  manner  or 
by  different  means.  People  tj.  Harmon,  18  St.  Rep.,  820 ;  6  N.  Y.  Cr.,  172; 
2*N.  Y.,Supp.,  422.  The  latter  provision  of  the  section  refers  to  crimes 
having  different  degrees,  such  as  murder  and  manslaughter,  where  the 
criminal  act  may  constitute  different  crimes.    Id. 

Improperly  joined. — An  indictment,  which  charges  an  illegal  sik  of 
spirituous  liquors  on  four  different  occasions  and  to  different  people,  charges 
more  than  one  crime,  and  is  obnoxious  to  the  provisions  of  tnis  section. 
People  r.  0*Donnell,  15  St.  Rep.,  141 ;  46  Hun,  860 ;  10  N.  Y.  Supp.,  251,  m 

It  Ls  doubtful  whether  the  two  offenses  of  forgery  and  uttering  tiie  forged 
instrument  can  be  properly  imited  in  the  same  indictment.  P^>me  v.  Tower, 
48  St.  Rep.,  438  ;  185  N.  Y.,  459 ;  aff'g  42St.  Rep.,  164. 

Bemedy. — The  objection  of  misjoinder  of  offenses  is  waived  by  appear* 
ing  and  entering  a  plea  of  not  guilty.    People  v,  Upton,  88  Hun,  110. 

An  indictment  for  abduction,  cliarging  that  the  defendant  took  the  female 
in  question  for  the  purpose  of  prostitution  and  sexual  intercourse,  is  not 
demurrable  upon  the  ground  that  more  than  one  crime  is  charged.  People 
».  Powell,  4  N.  Y.  Cr.,  585. 

Under  certain  circumstances,  separate  counts  are  proper ;  but,  if  more 
than  one  crime  is  charged  in  an  indictment,  except  as  permitted  bj  this 
section,  the  proper  and  only  remedy  is  by  demurrer.  People  e.  McCarthy, 
18  St.  Rep.,  267  ;  110  N.  Y.,  314. 

Election. — The  decision  of  a  motion  to  comi)el  the  prosecution  to  elect, 
on  wliich  counts  of  an  indictment  defendant  shall  be  tried,  may  properly  be 
deferred  till  the  evidence  is  in  on  both  sides.  People  v.  Ward,  3  N.  Y.  Cr., 
483. 

Whether  the  district  attorney  shall  be  compelled  to  elect  upon  which  of 
two  charges,  for  different  grades  of  the  same  offense,  he  will  proceed  reetfl 
in  the  discretion  of  the  trial  court.  People  v.  Reavey,  88  Hun,  428 ;  4  N.  Y. 
Cr.,  17. 

An  application  to  compel  the  district  attorney  to  elect  under  which  diarge 
in  the  mdictment  he  will  try  the  defendant,  is  addressed  to  the  discretion  of 
the  court.     People  r.  Menken,  36  Him,  98. 

Wliere  several  counts  are  improperlv  united  in  an  indictment,  the  drfend- 
^mt  is  not  entitled,  as  a  matter  of  riglit,  to  an  instruction  that  the  di^<^ 
attorney  elect  upon  which  coimt  he  will  proceed.  People  v.  McCarthy,  18 
St.  Rep.,  267  ;  110  N.  Y.,  314.  Such  a  request  is  an  appeal  to  the  discretion 
of  the  court,  and  a  denial  of  the  application  cannot  be  successfully  assigned  as 
«rror.     Id. 

Defective  counts. — Wliere  there  is  one  ^ood  count  in  an  indictment> 
and  evidence  to  supix>rt  it,  the  conviction  will  be  sustained,  though  the  in- 
dictment contains  otlier  counts  which  were  defective.  People  «.  Menjg't 
M  Hun,  97  ;  People  t.  Davis,  56  N.  Y.,  95  ;  Phelps  v.  Peojde,  72  id.,  865; 
Pontius  r.  People,  82  id.,  339  ;  Hope  v.  People,  83  id.,  419. 

See  People  v.  Wilson,  15  St.  Rep.,  503  ;  109  N.  Y.,  851 ;  People  «.  Ere"?^ 
S  N.  Y.  Supp. ,  613  ;  People  v.  Rice,  35  St.  Rep. ,  185  ;  18  N.  Y.  Supp.,  161, 1<» ? 
People  r.  Harris,  28  St.  Rep.,  300  ;  4  Silv.  (Sup.  Ct),  635,  687,  note ;  7  N.  i• 
SuI)p.,776  ;Peopler.  Charbmeau,  26 St.  Rep., 491;  115N.  Y., 486,7;  P€Opl««' 
Burns,  25  St.  Rep.,  99  ;  6  N.  Y.  Supp.,  611  ;  People  v.  Harris,  88  St  B«P" 
168 ;  123  N.  Y.,  70,  76  ;  People  v.  OLsen,  39  St.  Rep.,  295 ;  15  N.  Y.  Supp.» 
781  ;  People  r.  Rose,  39  St.  Rep.,  292  ;  15  N.  Y.  Supp.,  816  ;  People  ».  EDJf 
son,  25  St.  Rep.,  467  :  Pooi)le  r.  Lake,  9  id.,  638 ;  People  v.  Peck,  2  N.  Y.  Cr.i 
Sm  ;  18  W.  Dig.,  527  ;  People  i\  Johnson,  5  N.  Y.  Cr.,  219  ;  People  r.  Hatter, 
22  N.  Y.  Supp.,  690. 

§  280.  Statement  as  to  time  when  crime  was  oommitted,— Th^ 
precise  time  at  which  the  crime  was  committed  need  not  W 
stated  in  tlie  indictment;  but  it  may  be  alleged  to  have  b^^ 
<jomniitted  at  any  time  before  the  finding  thereof,  except  wb^i® 
the  time  is  a  material  ingredient  in  the  crime* 
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The  case  of  People  e.  Krank,  12  St.  Rep.,  845  ;  46  Hun,  632,  was  reversed 
In  18  St  Rep.,  418 ;  110  N.  Y.,  488. 

BdCMBlncd. — Where  the  selling  or  giving  away  of  intoxicating  liauors  must 
be  on  Sunday,  in  order  to  be  brought  within  the  prohibition  of  the  statute, 
Che  time  is  a  material  ingredient  m  the  crime.  People  v,  Harmon,  18  dt. 
bgi^  820  ;  6  N.  Y.  Cr.,  171  ;  2  N.  Y.  Supp.,  422. 

where  the  indictment  charges  a  selling  of  spirituous  liquors  on  Sunday, 
Bfay  18,  1884,  and  the  proof  establishes  a  selling  on  Sunday,  April  20,  1884, 
the  variance  was  held  to  be  fatal.     People  r.  Lavin,  4  N.  Y.  Cr. ,  547. 

It  is  not  necessary  to  prove  the  time  and  place  of  the  transaction,  as  stated 
in  the  indictment,  unless  they  are  necessary  ingredients  in  the  offense. 
People  V.  Emerson,  25  St.  Rep.,  468  ;  53  Hun,  440 ;  7  N.  Y.  Cr.,  105  ;  6  N.  Y. 
Supp.,  276. 

Evidence  as  to  the  day  laid  in  the  indictment.  People  v.  Emerson,  20  St. 
Rep.,  16  ;  6  N.  Y.  Cr.,  158 ;  5  N.  Y.  Supp.,  874. 

Dtlfflcieilt. — It  is  sufficient  that  it  can  be  understood  from  its  allegations 
that  the  crime  was  committed  at  some  time  prior  to  the  finding  of  the  in- 
dictment People  V.  Jackson,  19  St.  Rep.,  510  ;  111  N.  Y.,  369 ;  6  N.  Y.  Cr., 
S99. 

An  allegation,  charging  the  crime  to  have  been  committed  **  at  and  prior 
to"  a  certain  date,  is  a  sufficient  statement  of  time  in  an  indictment,  where 
the  act  alleged  was  continuous.  People  v.  Buddensieck,  4  N.  Y.  Cr.,  251 ; 
affirmed,  8  St.  Rep.,  664  ;  103  N.  Y.,  496  ;  5  N,  Y.  Cr.,  69. 

An  indictment  for  manslaughter  by  culpable  negligence,  which  gives  the 
time  of  the  commission  of  the  offense,  the  place  within  the  jurisdiction  of 
the  court,  and  the  circumstances  enumerated  in  the  statute,  was  held  to  be 
Bufflcient.  People  v.  Buddensieck,  3  St.  Rep.,  664  ;  103  N.  Y.,  487  ;  5  N.  Y. 
Cr.,  69. 

Variance. — A  variance  of  one  day  between  the  time  of  the  commission 
of  the  crime,  as  alleged  in  the  indictment  and  as  proved  upon  the  trial,  is 
immaterial  People  v.  Jackson,  19  St.  Rep.,  510  ;  111  N.  Y.,  369 ;  6  N.  Y. 
Cr    399 

See  People  v.  Harris,  28 St.  Rep.,  300  :  7  N.  Y.  Supp.,  776  ;  4Silv.  (Sup.  Ct.), 
585 ;  People  v.  Crowley,  1  St.  Rep.,  388. 

§  281.  Statement  as  to  person  iojured  or  intended  to  be  injured. 
— When  an  offense  involves  the  commission  of,  or  an  attempt 
to  commit  a  private  injury,  and  is  described  with  sufficient  cer- 
tainty in  other  respects  to  identify  tlie  act,  an  erroneous  alle- 
viation as  to  the  person  injured,  or  intended  to  be  injured,  is  not 
tnaterial. 

The  case  of  People  t.  Richards,  7  St,  Rep.,  656  ;  44  Hun,  268 ;  5  N.  Y.  Cr., 
»9;  was  reversed  In  13  St.  Rep.,  515  ;  108  N.  Y.,  137. 

Varianod. — It  is  not  a  material  variance  that,  in  an  indictment  for  in- 
vest, the  middle  name  of  the  female  is  omitted,  where  there  is  no  question 
IS  to  her  identity.     People  v.  Lake,  16  St.  Rep.,  197  ;  110  N.  Y. .  61. 

Where  the  offense  involves  the  commission  of  a  private  injury,  and  is 
lescribed  with  sufficient  certainty  in  other  respects  to  identify  the  act,  an 
erroneous  allegation  as  to  the  i>erson  injured  is  not  material.  People  v. 
rohnson,  5  St.  Rep.,  606  ;  104  N.  Y.,  216  :  5  N.  Y.  Cr.,  219. 

Amendment. — Uiwn  the  trial  of  an  indictment  for  seduction  under 
promise  of  marriage  of  one  Marj-  01yi)hant,  at  Wilna,  in  Jefferson  County, 
me  court  allowed  an  amendment  of  the  indictment,  to  conform  to  the  proof, 
by  substituting  **  divert "  for  "  Olyphant,"  and  '•  Champion"  for  '•  Wihia." 
People  r.  Johnson,  4  N.  Y.  Cr.,  591. 

An  amendment,  in  the  indictment,  of  the  corporate  title  of  the  bank, 
Krhere  it  is  the  person  injured,  is  authorized  bv  sections  281  to  293  of  this 
Code.  People  «.  Dunn,  25  St.  Rep.,  460  ;  53  Hun,  387  ;  7  N.  Y.  Cr.,  187  ;  6 
N.  Y.  Supp.,  808. 

See  People  v,  Herman,  10  St.  Rep.,  66. 

§1282.  Construction  ofwords  used  in  indictment.— The  words 
used  in  an  indictment  must  be  construed  in  their  usual  accep- 
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tation,  in  common  language,  except  words  and  phrases  defined 
by  law,  which  are  to  be  construed  according  to  their  legal  mean- 
ing. 

Uonstruotion. — It  is  the  universal  rule,  in  criminal  cases,  that,  where 
the  indictment  wiU  admit  of  a  construction  in  favor  of  innocence,  it  should 
be  adopted.    People  «.  Stark,  85  St.  Rep.,  150  ;  59  Hun,  55. 

The  words  in  an  indictment  are  to  be  construed  in  their  usual  acceptatioii 
in  common  language,  except  such  as  are  defined  by  law,  and  those  are  to 
be  construed  according  to  their  legal  meaning.  People  v.  Dumar,  11  St 
Rep.,  19  ;  106  N.  Y.,  510  ;  8  N.  Y.  Cr.,  270. 

Where  the  offense  is  an  appropriation  to  his  own  use,  by  a  clerk,  of  prop- 
erty in  his  possession,  the  use  of  the  word  **  Steal "  in  the  indictment,  if  con- 
sidered in  its  technical  meaning,  is  proper.    People  e.  Dunn,  25  St  Rep. 
464  ;  53  Hun,  385  ;  7  N.  Y.  Cr.,  185  ;  6  N.  Y.  Supp.,  807. 

The  use  of  the  terms  **  did  take,  steal  and  carry  away,"  in  such  case,  if 
considered  in  their  ordinary  interpretation  in  common  kmguage,  is  equally 
appropriate.     Id. 

Under  this  section,  it  is  the  duty  of  the  court  to  ascertain  the  fair  senae 
and  acceptation  of  the  language  used,  and  to  disregard  captious  objections 
in  determinmg  the  meaning  of  the  allegations  in  an  indictment.  People  «. 
Klock,  16  St.  Kep.,  565 ;  48  Hun,  277.  Where  two  permissible  constructiona 
may  be  had,  the  court  should  adopt  the  one  sustainmg  the  proceedings.    Id. 

See  People  c.  FarreU,  28  St.  Rep.,  44  ;  5  Silv.  (Sup.  Ct.),  24 ;  People  v.  Wise, 
8  N.  Y.  Cr.,  805  ;  2  How.  N.  S.,  98  ;  People  r.  Crotty,  30  St.  Rep.,  45 ;  People 
V.  Hatter,  22  N.  Y.  Supp.,  691. 

§  283.  Words  used  in  a  statute  need  not  be  strictly  pursued.— 

Words  used  in  a  statute  to  define  a  crime  need  not  be  strictly 
pursued  in  the  indictment;  but  other  words,  conveying  the  sam^ 
meaning,  may  be  used. 

See  notes  under  section  275,  ante. 

The  case  of  People  v.  Dimick,  3  St.  Rep..  398  ;  41  Hun,  621 ;  5  N.  Y.  Cr.^ 
187,  was  reversed  m  11  St.  Rep.,  739  ;  107  N.  Y.,  18. 

It  is  not  necessary  that  the  pleader  should  use  the  very  words  of  the 
statute.     People  v,  Whedon,  2  N.  Y.  Cr.,  820. 

The  ordinary  common-law  counts  for  piurder  are  sufficient  in  pleading  to 
sustain  a  conviction.     People  u.  WiUett,  1  St.  Rep.,  384 ;  102  N.  Y.,  258. 

Words  used  in  a  statute  need  not  in  all  cases  oe  used  in  an  indictment. 
People  V.  Gregg,  35  St.  Rep.,  761  ?  59  Hun,  112  ?  18  N.  Y.  Supp.,  116. 

An  indictment  for  a  statutory  misdemeanor,  which  charges  the  facts  con- 
stituting the  crime  in  the  words  of  the  statute,  and  contains  averments  as 
to  time,  place,  person  and  other  circumstances  to  identify  the  particular 
transaction,  is  good.     People  v.  West,  8  St.  Rep.,  713 ;  106  N.  Y.,  295. 

In  charging  an  offense  in  an  indictment,  the  exact  words  of  the  statute 
defining  the  offense  need  not  be  used.  Matter  of  Gray,  2  N.  Y.  Cr.,  906.  It 
is  sufficient  if  words  of  a  similar  import  are  employed.     Id. 

It  is  not  necessary  that  an  indictment  should  follow  the  precise  language 
of  a  statute,  but  words  of  equivalent  import  are  sufficient.  People  v.  Jaehne^ 
3  St.  Rep.,  11  ;  4  N.  Y.  Cr.,  528  ;  103  N.  Y.,  194. 

An  indictment  need  not  follow  the  very  words  of  the  statute.  People  v. 
Klock,  16  St.  Rep.,  565  ;  48  Hun,  276. 

It  is  sufficient  that  the  facte,  constituting  the  crime,  are  well  stated.    Id. 

A  charge  in  an  indictment,  predicated  on  a  statute,  may  be  made  in  the 
very  words  of  the  statute,  when,  by  using  those  words,  the  act  in  which  the 
offense  consiste  is  fully,  directly  and  expressly  alleged,  without  any  uncer- 
tainty or  ambiguity.  People  v.  Smith,  6  N.  Y.  Cr.,  472.  Where  the  pleader 
has  not  only  followed  this  ordinary  rule,  but  has  also  ex}>anded  the  words 
of  the  statute,  so  as  to  ^ive  tlie  manner  and  occasion  of  the  commission  of 
the  alleged  crime,  the  indictment  contains  sufficient  allegation  of  facts  to 
constitute  a  crime.    Id. 

Where  the  offense  is  statutory,  an  indictment,  which  avers  the  offense 
the  statute  detinee  it,  is  sufficient.     People  v.  Kelly,  22  W.  Dig.,  65. 

Words,  conveying  the  meaning  of  those  employed  by  the  statute  to 
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redients  of  the  offense,  may  be  used  in  an  indictment.  People  ». 
es,  42  St.  Rep.,  362  ;  130  N.  Y.,  463  ;  rev'g  30  St.  Rep.,  168  ;  55  Hun, 

>eople  V.  Dunn,  25  St.  Rep.,  464  ;  53  Hun,  381 ;  7  N.  Y.  Cr.,  185  ;  6 
5upp.,  807  ;  People  v.  Buddensieck,  4  N.  Y.  Cr.,  252  ;  aflTd,  3  St.  Rep., 
>3  N.  Y.,  487 ;  5  N.  Y.  Cr.,  69  ;  People  v.  Wise,  3  id.,  305  ;  2  How. 
>8  ;  People  v.  Hatter,  22  N.  Y.  Supp.,  691. 

34.  Indictment,  when  sufacient.— The  indictment  is  suf- 
;  if  it  can  be  understood  therefrom  : 

That  it  is  entitled  in  a  court  having  authority  to  receive  it, 
h  the  name  of  the  court  be  not  accurately  stated ; 
That  it  was  found  by  a  grand  jury  of  the  county,  or  if  in  a 
)urt,  of  the  city  in  which  the  court  was  held ; 
That  the  defendant  is  named,  or  if  his  name  can  not  be  dis- 
id,  that  he  is  described  by  a  fictitious  name,  with  the  state- 
that  it  has  been  found  impossible  to  discover  his  real 

• 

That  the  crime  w^as  committed  at  some  place  within  the 

iction  of  the  court ;  excei)t  where,  as  provided  by  sections 

>  138,  both  inclusive,  the  act,  though  done  without  the  local 

iction  of  the  county,  is  triable  therein  ; 

That  the  crime  was  committed  at  some  time  prior  to  the 

g  of  the  indictment ; 

That  the  act  or  omission,  charged  as  the  crime,  is  plainly 

mcisely  set  forth ; 

That  the  act  or  omission,  charged  as  the  crime,  is  stated 

juch  a  degree  of  certuinty  as  to  enable  the  court  to  pro- 

e  judgment,  upon  a  conviction,  according  to  the  right  of 

^e. 

;ase8  under  preceding  section, 
lotes  uncler  section  275,  ante. 

3n  sufficient. — This  section  is  to  the  same  effect  as  the  former  subd. 
52  of  2  R.  S.,  72^,  but  more  liberal  and  protective  against  objections 
nical  character.  People  r.  Dewey,  35  Hun,  311. 
section  lias  defined  the  form  and  sufficiency  of  an  indictment.  People 
ell,  28  St.  Rep.,  44  ;  5 Silv.  (Sup.  Ct.),  24  ;  8  N.  Y.  Supp.,  231. 
old  recpiirements  of  common  law  pleading  are  expressly  abandoned, 
ose  of  this  section  sul)Htituted.     Id. 

ndictment  mu.st  show  that  the  offense  waa  committed  in  the  county 
ch  the  grand  jury  was  organized.  People  v.  Horton,  42  St.  Rep.,  588  ; 
1,  610;  17  N.  Y.  Supp.,  2. 

ndictment  will  be  sustained  on  demurrer,  where  it  appears,  on  its 
liat  the  facts  stated  constitute  the  crime  charged.  People  v.  Bowe, 
1,533;  3N.  Y.  Cr.,  360. 

indictment,  which  alleges  the  crime  to  have  been  committed  at  a 
vithin  the  jurisdiction  of  the  court,  is  not  defective  in  omitting  to 
)ut  the  precise  locality  w^here  the  offense  was  designed  to  be  alleged 
e  been  committed.  People  r.  Buddensieck,  4  N.  Y.  Cr.,  251 ;  afTd,  3 
3.,  664  ;  103  N.  Y.,  496  ;  5  N.  Y.  Cr.,  69. 

section  declares  that  the  indictment  is  sufficient  in  the  description  of 
me  if  it  can  be  understood  from  it  that  the  alleged  crime  was  com- 
at  some  place  within  the  jurisdiction  of  the  court,  prior  to  the  find- 
the  indictment,  that  the  act  or  omission  charged  as  the  crime  la 
and  concisely  set  forth,  and  that  it  is  stated  with  such  a  degree  of 
ity  as  to  enable  a  court  to  pronoimce  judgment  upon  a  conviction, 
ing  to  the  right  of  the  case.    People  r.  Reavey,  38  Hun,  421 ;  4  N.  Y. 
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.i.n  indictment  may  charge  the  offense  in  the  language  of  the  statote 
defining  it.     People  v.  Kelly »  3  N.  Y.  Cr.,  272. 

Where  a  person  aided  in,  advised  and  procured  the  commission  of  acrime, 
though  absent  at  the  time  of  its  actual  commission,  an  indictment,  whidk 
alleges  the  doing  of  the  act  by  liim,  is  sufficient.  People  v.  Bliven,  20  St 
Rep.,  491  ;  112  N.  Y.,  79  ;  6  N.  Y.  Cr.,  375. 

This  section  provides,  with  reference  to  objections  which  may  be  made 
to  an  indictment  for  defects  in  the  description  of  the  offense,  that  it  is  suffi- 
cient if  certain  enumerated  essentials  can  oe  imderstood  therefrom.  People 
r.  Conroy,  97  N.  Y.,  68  ;  2  N.  Y.  Cr.,  570. 

Even  though  some  of  the  requirements  of  sections  275  and  276,  ante,  are 
omitted  from  the  indictment,  yet,  if  it  appears  that  it  was  found  in  the 
proper  court  and  action,  and  that  no  prejudice  to  the  defendant  can  ensue 
oy  reason  of  such  omissions,  the  court  is  bound,  imder  this  section,  to  dis- 
regard them.  People  r.  Lenliardt,  4  N.  Y.  Cr.,  324  ;  People  r.  Peck,  2  N.  Y. 
Cr.,  314  ;  aflTd,  96  N.  Y.,  650. 

Where  an  offense  may  be  committed  by  doing  any  of  several  things,  the 
indictment  may,  in  a  single  coxmt,  group  them  together,  and  charee  the 
defendant  with  having  committed  them  all.  Bork  v.  People,  91  N.  Y.,  18; 
1  N.  Y.  Cr.,  379. 

The  omission,  in  an  indictment  for  a  violation  of  the  excise  law,  to  state 
the  exception  provided  for  by  the  law  of  1869,  does  not  render  such  indict- 
ment invalid.     Jefferson  r.  People,  28  Hun,  52. 

A  conviction  cannot  be  had  for  the  offense  of  selling  liquor  without  a 
license,  under  an  indictment  so  charging,  when  the  offense  proved  was  d 
selling  liouor  to  be  drunk  on  the  premises  in  violation  of  a  storekeeper's 
license.     People  v.  Buffum,  27  Hun,  216. 

The  indictment  for  larceny,  in  People  v.  Dimick,  11  St.  Rep.,  789;  107 
N.  Y.,  13,  was  held  to  be  sufficient  to  comply  with  the  requirements  of  this 
section. 

In  an  indictment  under  the  Peculation  Act  of  1875  for  the  imlawful  con- 
version of  property  or  funds  belonging  to  a  municipal  corporation  by  an 
officer  thereof,  it  is  not  necessary  to  aver  the  fiduciary  relation  of  the  defend- 
ant. Bork  r.  People,  91  N.  Y.,  13  ;  1  N.  Y.  Cr.,  379.  Neither  is  it  necessaiy 
to  aver  in  such  indictment  that  the  bonds  were  held  on  behalf  of  any  public 
or  governmental  interest,  as  that  is  necessarily  implied  from  the  description 
in  the  indictment.  Id.  Nor  need  it,  after  alleging  that  the  bonds  were  the 
propert>'  of  the  city,  further  allege  that  they  were  negotiable.     Id. 

An  indictment,  whicli  alleges  that  the  defendant  unlawfully  sold  to  a  per- 
son named  a  part  of  a  ticket  m  a  certain  lottery  not  expreeslv  authorizea  by 
law,  commonly  called  the  Louisiana  State  Lottery,  and,  further,  that  a  more 
particular  description  of  the  lottery-  is  to  the  grand  jury  unknown  and  can- 
not be  given,  and  sets  out  the  ticket,  is  sufficient.  People  v.  Noelke,  29  Hun, 
461. 

See  People  r.  Dumar,  11  St.  Rep.,  19 :  106  N.  Y.,  510 ;  8  N.  Y.  Cr.,  270; 
People  P.  Jackson,  19  St.  Rep.,  506  ;  111  N.  Y.,  369  ;  6  N.  Y.  Cr.,  899  ;  People 
17.  Upton,  38  Hun,  107,  113  ;  4  N.  Y.  Cr.,  471 ;  People  v,  Sullivan,  id.,  197; 
People  P.  Wise,  3  N.  Y.  Cr.,  305  ;  2  How,  N.  S.,  98 ;  People  v.  Olson,  39  St 
Rep.,  295,  299 :  15  N.  Y.  Supp.,  781  ;  People  r.  Gregg,  85  St.  Rep.,  758 ;  18  N. 
Y.  Supp.,  114  ;  59  Hun,  112  :  People  r.  Quinn,  18  N.  Y.  Supp.,  570  ;  People  v. 
Ostramler,  45  St.  Rep,.  555  :  64  Hun,  340  ;  19  N.  Y.  Supp.,  827  ;  People  ©. 
Dunn,  25  St.  Rep.,  464  :  53  Hun,  381  ;  7  N.  Y.  Cr.,  185  ;  6  N.  Y.  fi(upp., 
807  :  People  r.  Crottv,  30 St.  Rep.,  45  ;  People  r.  Laurence,  61  St  Rep.,^; 
137  N.  Y.,  522  ;  People  p.  Hatter.  22  N.  Y.  Supp.,  691. 

S  285.  Indictment  not  insufficient  for  defect  of  form,  npt  tend- 

ing  to  prejudice  defendant.— Xo  indictment  is  insufficient,  nor  can 

tlie  trial,  jiulii^inent,  or  other  proceedings  thereon  be  affected,  by 

reason  of  an  imperfection  in  matter  of  form,  which  does  not  tend 

to  the  prejucUce  of  the  substantial  rights  of  the  def eAdant,  upon 

the  merits. 

See  notes  under  sections  275  and  283,  ante. 
See  notes  under  section  684,  post. 
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Catter  of  form. — ^This  section  is  intended  to  cure  defects  under  the. 
leral  rules  of  pleading.    People  «.  Williams,  18  St.  Rep.,  405  ;  2  N.  Y. 
jp.,888. 

*ix)oeeding8  are  not  affected  by  imperfection  in  matter  of  form.  People^ 
*etrea,  80  Hun,  102  ;  aff'd  92  N.  Y.,  128 ;  1  N.  Y.  Cr.,  245  ;  65  How.,  59. 
"be  omission  from  the  indictment  of  the  title  of  the  action  and  a  state- 
Qt  of  the  court  in  which  it  is  found  and  presented,  will  be  disregarded^ 
b  appears  that  it  is  found  in  the  proper  court  and  action,  and  no  preju- 
e  to  defendant  can  ensue.    People  v.  Peck,  2  N.  Y.  Cr.,  814  ;  18  W.  Dig., 

Tie  trial  is  not  affected  by  reajson  of  an  imperfection  in  the  indictment 

ich  does  not  tend  to  tlie  prejudice  of  the  suDstantial  rights  of  the  defend- 

»  upon  the  merits.    People  o.  Osterhout,  84  Hun,  261. 

>efectB,  which  do  not  tend  to  the  prejudice  of  defendant,  so  far  as  sub- 

ntial  rights  upon  the  merits  are  concerned,  cannot  affect  either  the 

Lictment  or  the  judgment.    People  v.  Buddensieck,  8  St.  Rep.,  664  ;  108 

Y.,496;  5N.  Y.  Cr.,69. 

Chough  imperfections  in  matter  of  form  may  be  disregarded,  the  substance 

all  that  is  requisite  to  the  offense  must  be  alleged.    People  v,  Lowndes^ 

St  Rep.,  862;  180  N.  Y..  463;  rev'g  80  St.  Rep.,  168;  55  Hun,  469; 
ntius  r.  People,  82  N.  Y.,  839  ;  People  v.  King,  18  St.  Rep.,  858  ;  110  N.  Y., 
^;  People  c.  Qements,  11  St.  Rep.,  884  ;  107  N.  Y.,  205. 
^dictments,  notwithstanding  tne  liberality  with  which  they  are  to  be 
sstmed,  must  allege  facts  which  show  that  the  crime  has  been  committed, 
ople  V.  Haight.  26  St.  Rep.,  84 :  54  Hun,  9 ;  7  N.  Y.  Supp..  90. 
rte  indictment  for  larceny  in  People  v,  Dimick,  11  St.  Rep.,  789  ;  107  N. 
•  18,  was  held  sufficient  to  stand  tne  test  of  this  section. 
^  omission,  in  an  indictment  for  receiving  stolen  goods,  of  a  sufficient 
cription  of  the  intent,  where  it  is  impossible  for  the  defendant  to  be 
tired  thereby,  comes  within  the  provisions  of  this  section.    People  v. 
Idon,  20  St.  Rep.,  114  ;  111  N.  Y.,  575. 
Ji  indictment  for  burglary,  insufficient  in  its  description  of  the  place,  is 

Imperfect  in  form   within  the   meaning  of  this  section.    People  v. 
Eht,  26  St.  Rep.,  84  ;  54  Hun,  9. 

Hiere  the  departure,  in  an  indictment  for  perjury,  from  the  requirements 
ection  291,  post,  is  nothing  more  than  a  matter  of  form,  and  does  not 
I  to  defendants  prejudice  in  respect  to  a  substantial  right,  it  is  inama- 
al,  and  the  indictment  good.  People  v.  Williams,  18  St.  Rep.,  405  ;  2 
IT.  Supp.,  888. 

H  inaictment  for  perjury  in  verifying  a  bank  report  is  not  rendered 
ifficient  in  that  it  does  not  directly  allege  that  the  statements  in  the 
>rt  were,  as  matter  of  fact,  untrue.  People  r.  Clements,  11  St.  Rep., 
;  107  N.  Y.,  210. 

XraigmneDt. — ^An  objection,  that  the  defendant  was  not  arraigned 
D  the  indictment  and  did  not  plead  thereto,  is  waived  by  going  to  trial 
Ki  the  merits,  and  cannot  be  raised  for  the  first  time  after  conviction. 
1^  r.  Tower,  42  St  Rep.,  164,  166 ;  17  N.  Y.  Supp.,  897. 
be  court  may  properly  allow  the  defendant  to  be  arraigned  at  the  close 
he  trial  and  direci  a  plea  of  not  guilty  to  be  entered,  where  he  has  not 
ered  by  tlie  delay.    People  v,  McHale,  89  St.  Rep.,  762  ;  15  N.  Y.  Supp., 

^e  Peoi^e  v.  Quinn,  44  St.  Rep.,  920;  18  N.  Y.  Supp.,  570;  People  v. 
Kg,  85  St.  Rep.,  761;  59  Hun,  112;  18  N.  Y.  Supp.,  116;  People  r. 
Pander,  45  St  Rep.,  555  ;  64  Hun,  340  ;  19  N.  Y.  Supp.,  827  ;  People  v. 
in,  89  St  Rep.,  295,  299  ;  15  N.  Y.  Supp.,  781 ;  Peoples.  Bradner,  10  St 
».,  667  ;  107  N.  Y.,  1,  10 ;  People  v.  SulKvan,  4  N.  Y.  Cr.,  197  ;  People  r. 
in,  25  St  Rep.,  464  ;  58  Hun.  381 ;  7  N.  Y.  Cr.,185  ;  6  N.  Y.  Supp.,  807  ; 
I)le  V.  McHale,  89  St  Rep.,  762  ;  People  v.  Hatter,  22  N.  Y.  Supp.,  691. 

{  286.  Presun^itionsoflaw,  and  inattersofwhioh  judicial  notice 
«ken,  need  not  be  atated.— Neither  presumptions  of  law,  nor 
ttos  of  vhxoh  judicial  notice  is  taken,  need  be  stated  in  an 
Uctment. 
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See  People  v.  Dunn,  25  St.  Rep.,  464  ;  53  Hun,  381  ;  7  N.  Y.  Cr.,  185;  S 
N.  Y.  Supp.,  b07. 

§  287.  Pleading  a  judgment  or  determination  of,  or  proceeding 
before,  a  court  or  officer  of  special  jurisdiction.— In  pleading  a 
judgment  or  other  determination  of  a  court  or  officer  of  special 
jurisdiction,  it  is  not  necessary  to  state  the  facts  conferriDg  ju- 
risdiction ;  but  the  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  The  facts  constituting  jurisdic- 
tion, however,  may  be  established  on  the  trial. 

An  indictment  for  perjury,  which  charges  that  a  referee  was  duly  and 
legally  appointed  in  an  action  then  pending  in  the  Supreme  Court  of  the 
state  of  New  York,  naminj^  the  parties,  is  a  sufficient  statement  to  show 
that  the  court  had  jurisdiction  of  the  parties  in  that  case.  Eighmyp. 
People,  79  N.  Y..  555. 

See  People  r.  Dunn,  25  St.  Rep.,  464 ;  53  Hun,  381 ;  7  N.  Y.  Cr.,  185; « 
N.  Y.  Supp.,  807. 

§  288.  Private  statute,  how  pleaded.— In  pleading  a  private 
statute,  or  a  right  derived  therefrom,  it  is  sufficient  to  refer  to 
the  statute,  by  its  title  and  the  day  of  its  passage,  and  the  court 
must  thereupon  take  judicial  notice  thereof. 

See  section  530  of  Code  of  Civil  Procedure. 

See  People  v.  Dunn,  25  St.  Rep.,  464  ;  53  Hun,  381 ;  7  N.  Y.  Cr.,  185;  6 
N.  Y.  Supp.,  807. 

§  289.  Pleading  in  indictment  for  libel.— An  indictment  for 
libel  need  not  set  forth  any  extrinsic  facts  for  the  purpose  of 
showing  the  application  to  the  party  libeled,  of  the  aefamatoiy 
matter  on  which  the  indictment  is  founded  ;  but  it  is  suflScient 
to  state  generally,  that  tlie  same  was  published  concerning  him ; 
and  the  fact  that  it  was  so  published,  must  be  established  on  the 
trial. 

Libel. — The  sole  purpose  and  eflfect  of  this  provision  are  to  dispense  with 
the  allegation  of  extrinsic  facts  showing  the  application  of  the  Ubel  to  the 
complainant.  People  r.  Staik,  35  St.  Rep.,  155;  59  Hun,  59;  12  N.  Y. 
Sum).,  692. 

It  does  not  dispense  with  the  allegation  of  all  or  any  facts  neceasary  to 
bring  the  act  of  the  defendant  within  tlie  definition  of  the  crime  sought  to 
be  charged.     Id. 

This  section  does  not  change  in  the  least  the  necessity  of  explaiiiing  aa 
ambiguous  term,  but  only  renders  it  no  longer  necessary  to  set  forth  anr 
extrinsic  facts  for  the  purpose  of  sliowing  the  application  of  the  libdoua 
matter  to  the  complainant.     People  v.  Isaacs.  1  N.  Y.  Cr.,  152. 

An  innuendo  is  still  necessary  and  essential  in  an  indictment  for  libel  to 
ex|>liun  an  ambiguous  expression  claimed  to  be  libelous  and  defamatory,  and 
its  al)sence  in  such  case  renders  such  indictment  fatally  defective.    W. 

Sh(.  Pooi>le  r.  Dunn.  25  St.  Rep.,  464  :  53  Hun,  381  :  7  N.  Y.  Or.,  185; « 
N.  Y.  Supp.,  807  :  Peoi)le  v.  Wise,  3  N.  Y.  Cr..  305  ;  2  How.  N.  S.,  96. 

§  200.  Pleading  in  indictment  for  forgery  where  the  instni* 
ment  has  been  destroyed,  or  withheld  by  defendant.— When  an 

instrument,  wliieli  is  the  subject  of  an  indictment  for  forgery, 
has  been  destroyed  or  witliheld  by  tlie  act  or  procurement  of  the 
defendant,  and  the  fact  of  the  destruction  or  withholding  is  *!• 
leered  in  the  indictment,  and  established  on  the  trial,  the  misde*- 
scription  of  the  instrument  is  immaterial. 
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See  People  v.  Dunn,  25  St.  Rep.,  464 ;  63  Hun,  881 ;  7  N.  T.  Cr.,  185  ;  9 
.  Y.  Supp.,  807 ;  People  «.  Wise,  8  N.  Y.  Cr.,  805  ;  2  How.  N.  c^.,  98, 

§  291.  Pleading  in  indiotment  for  peijnry  or  subornation  of 
eijury.— In  an  indictment  for  perjury  or  subornation  of  perjury 
;  is  sufficient  to  set  forth  the  substance  of  the  controversy  or 
latter  in  respect  to  which  the  crime  was  committed,  and  in 
'hat  court,  or  before  whom,  the  oath  alleged  to  be  false  was 
iken,  and  that  the  court  or  person  before  whom  it  was  taken 
ad  authority  to  administer  it,  Avith  proper  allegations  of  the 
klsity  of  the  matter  on  which  the  perjury  is  assigned ;  but  the 
idictment  need  not  set  forth  the  pleadings,  record  or  proceed- 
igs  with  which  the  oath  is  connected,  nor  the  commission  or 
athority  of  the  court  or  person  where  or  before  whom  the  per- 
iry  was  committed. 

SufQ.oient. — ^This  section  recognizes  the  necessity  of  setting  forth,  in  the 
idictment,  proper  alleeations  of  the  falsity  of  the  matter  on  which  the  per- 
iry  is  assigned.  People  o.  Clements,  3  St.  Rep.,  700 ;  42  Hun,  858 ;  5  I^  Y. 
r.,  287  ;  aflTd,  11  St  Rep.,  384  ;  107  N.  Y.,  2(fe. 

An  objection  that  an  indictment  for  perjury  is  defective,  in  that  it  did 
ot  directly  allege  that  the  statements  in  the  report  were,  as  matter  of  fact, 
atrue,  is  untenable,  where  tlie  averments  therein  amounted  to  an  allega- 
on  that  the  statements  were  false.  People  v.  Clements,  11  St.  Rep.,  8Si  ; 
)7N.  Y.,205. 

The  indictment  for  perjury,  in  People  c.  Bowe,  84  Hun,  588  ;  8  N.  Y.  Cr., 
M),  was  held  not  to  be  too  general  in  its  allegations  as  to  the  fact  that  the 
Kth  was  false. 

•Die  indictment  for  perjiuy,  in  People  v.  Williams,  18  St.  Rep.,  408;  2 
f.  Y.  Supp.,  882,  383  ;  waB  held  to  be  a  substantial  compliance  with  the  re- 
uiremente  of  this  section. 

The  omission  of  the  direct  averment  of  the  falsity  and  untruthfulness  of 
16  statements  is  a  fatal  defect  in  an  indictment  for  perjury  in  verifying  a 
ank  report.  People  v.  Clements,  3  St.  Rep.,  700;  42  fiim,  858  ;  5  N.  Y. 
!r..282. 

An  indictment  for  perjury,  which  charges  that  the  false  statements  were 
lade  by  defendant  m  a  certain  specified  action  brought  for  a  limited 
ivorce,  contains  a  sufficient  statement  of  the  issue  involved  in  such  action, 
•eople  V.  Grimshaw,  2  N.  Y.  Cr.,  891  ;  33  Hun,  507. 

A  statement,  in  an  indictment  for  perjury  in  verifying  a  false  bank  re- 
ort,  that  the  liabilities  are  a  much  larger  sum  than  the  amount  mentioned 
1  the  report,  is  sufficient.  People  v.  Ostrander,  45  St.  Rep.,  550  ;  64  Hun, 
85,  840,  345  ;  19  N.  Y.  Supp.,  327. 

It  is  not  necessary,  in  an  indictment  for  perjury  for  verifying  a  false 
eport,  to  set  out  the  whole  affidavit  which  is  clauned  to  constitute  the 
erjury.    Id. 

Deviations  from  the  special  requirements  of  this  section  are  cured  by  sec- 
ion  684,  post  J  more  specifically  than  by  the  provisions  of  section  285,  ante. 
Wle  V.  WiUiams,  18 St.  Rep..  405  :  2  N.  Y.  Supp.,  382,  383. 

Tnis  section  and  section  684.  post^  must  be  read  together  as  bearing  upon 
he  sufficiency  of  an  indictment  for  perjury.    Id.  '^ 

Under  the  provisions  of  section  8  of  2  R.  S. ,  it  was  held  that  it  was  not 
asential  to  the  validity  of  an  indictment  for  an  offense  that  it  should  aver 
tiat  the  accused  incited  or  solicited  the  other  person  to  commit  perjury. 
tratton  r.  People,  81  N.  Y.,  629.  An  averment  of  an  offer  of  such  a  valu- 
ble  consideration  for  the  purpose  specified  is  sufficient.     Id. 

See  People  r.  Dunn,  25  St.  Rep.,  464 ;  53  Hun,  381  ;  7  N.  Y.  Cr.,  185  ;  6 
f.  Y.  Supp.,  807 ;  People  v.  Wiiiie,  3  N.  Y.  Cr..  310 ;  2  How.  N.  S.,  98. 

292.  Upon  indiotment  against  several,  one  or  more  may  be  cone 

ioted  or  acquitted.— Upon  an  indictment  against  several  defend* 

nts  any  one  or  more  may  be  convicted  or  acquitted. 
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Joint  Indiotment. — In  an  indictment  against  seyeral  defendants  for  ao 
Assault  and  battery,  some  may  be  convicted  of  an  assault  and  batterj,  and 
others  of  an  assault  only.    White  v.  People,  82  N.  Y.,  465. 

Where  two  are  jointly  indicted  for  committing  a  larceny,  and  one  of  tbean 

§  leads  guilty  of  an  attempt  to  commit  a  larceny,  and  is  sentenced,  the  other 
efendant  may  be  lawfully  tried  for  the  larceny,  and,  on  oonyiction,  be 
sentenced  to  suffer  the  penalty  of  the  law  therefor.  Klein  v.  People,  81 
N.  Y.   229. 

See' People  ©.  Dunn,  25  St.  Rep.,  464  :  53  Hun,  881  ;  7  N.  Y.  Cr.,  185;$ 
N.  Y.  Supp.,  807  ;  People  v.  Cotto,  42  St  Rep.,  716  ;  181  N.  ¥.,  680;  48ihr. 
(Ct  App.),  la 

CHAPTER  III. 

AMENDMENT  OF  THE  INDICTMENT. 

Section  293.  When  amendment  allowed. 

294.  Trial  to  proceed. 

295.  Effect  of  verdict,  etc. 

§  293.  When  amendment  allowed.— Upon  the  trial  of  an  indict- 
ment, when  a  variance  between  the  allegation  therein  and  the 
proof,  in  respect  to  time,  or  in  the  name  or  description  of  any 
place,  person  or  thing,  shall  appear,  the  court  may,  in  its  judg- 
ment, if  the  defendant  can  not  be  thereby  prejudiced  in  his  de- 
fense on  the  merits,  direct  the  indictment  to  be  amended,  accord- 
ing to  the  proof,  on  such  terras  as  to  the  postponement  of  the 
trial,  to  be  had  before  the  same  or  another  jury,  as  the  court  may 
deem  reasonable. 

The  case  of  People  v.  Richards,  7  St.  Rep. ,  656  ;  44  Hun,  268 ;  5  N.  T.  Gr.» 
369,  was  reversed  in  13  St.  Rep.,  515  ;  108  N.  Y.,  187. 

Intention.— The  intention  of  the  Code  was  to  discourage  technical 
defenses  to  indictments.  People  r.  Petrea,  92  N.  Y.,  128 ;  1  N.  Y.  Cr.,  245; 
65  How.,  59. 

The  intention  of  the  Code  was  to  destroy  technical  def  eases  to  indictmept» 
not  afifecting  the  merits,  as  is  apparent  from  the  provisions  ot  this  eeotioii 
and  section  362,  post.  People  c.  Clark,  8  N.  Y.  Q-.,  175  ;  14  N.  Y.  Sapp.» 
643. 

This  section  cannot  have  any  other  effect  than  to  promote  ihe  ends  ot  jfUr 
tice  by  rendering  of  no  avail  a  purely  technical  objection,  without  ^ 
priving  the  defendant  of  any  sulistantial  right.  People  v.  Johnson,  6  St 
Rep.,  606 ;  5  N.  Y.  Cr.,  220  ;  104  N.  Y.,  216. 

Constitutional. — ^The  provisions  of  this  section,  allowinff  amendnM^ 
of  indictments,  are  constitutional.  People  v.  Johnson,  4  nT  Y.  Cr.,  ^* 
People  V.  Herman,  10  St.  Rep.,  66  ;  45  Hun,  176 ;  6  N.  Y.  Cr.,  194 ;  37  W. 
Dig.,  118. 

Name.— When,  upon  the  trial  of  an  indictment,  a  variance  between  w 
allegation  and  the  proof  in  respect  to  the  name  of  any  person  shall  app^' 
the  court  may,  in  its  judgment,  if  the  defendant  cannot  be  thereby  P^*J 
diced  in  his  defense  on  the  merits,  direct  the  indictment  to  be  amenaj^ 
according  to  the  proof.  People  v.  Johnson,  5  St.  Rep.,  606  ;  104  N.  Y.,  2W^ 
5  N.  Y.  Cr.,  220. 

An  amendment,  to  correct  a  misnomer  as  to  the  owner  of  the  proper^ 
charged  in  the  indictment,  is  authorized,  where  such  owner  and  the  owncj 
as  proved  on  the  trial  are  the  same.  People  r.  Dunn,  25  St.  Rep.,  464 ;  * 
N.  Y.  Cr.,  387  ;  6  N.  Y.  Supp.,  808. 

Under  this  section,  the  court  has  power  to  allow,  upon  the  trial  of  an  in- 
dictment for  larceny,  an  amendment  to  meet  tiie  proof,  by  changiog.***^ 
name  of  the  owner  of  the  propertv  to  the  name  ci  tne  baOee  or  onstoaijj* 
People  V.  Herman,  10  St.  Rep.,  66*:  45  Hun,  176  ;  6  N.  Y.  Cr.,  199;  .27  v^. 
Dig.,  118.    Where  the  identity  of  the  particular  individual  is  material  ana 
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'  ft  part  of  the  offense  charged,  a  change  in  the  name  of  the  person  will 

e  peimitted  to  be  made.     Id. 

lere  an  indictment,  under  section  284  of  the  Penal  Code  for  seduction 

r  promise  of  marriage,  ia  defective  in  not  giving  the  correct 

i  female,  the  court  haa  power,  on  the  trial,  to  cure  the  defect  bv  i 

Q  amendment     People  e.   Johnson,  5  St.   Rep.,  60fl  ;  104  N.  V. 


y.  Cr.. 

>  provisions  of  the  Code,  allowing  BUch  an  amendment,  are  not  viola* 

if  section  6,  art.  1,  of  the  State  constitution.    Id. 

riance  between   indictment  and  proof  in  the  name  of  the  complunant 

be  amended  under  this  section.    People  c.  Hagan,  37  St  E^.,  661 ; 

T.  Supp.,233. 

no.— A  variance  between  the  averment  in  an  indictment  for  murder 
be  proof,  as  to  the  day  on  which  tlie  t-rime  was  committed,  may  be 
yarded,  or  the  indictment  may  be  amended.     People  c.  Jaclcson,  IB  St. 

SlOilll  N.  Y.,  36B;6N.  Y.  Cr.,3»e. 

'aiiance  between  the  time  alleged  in  the  indictment  and  thatshow^by 
root  may  be  amended,  under  this  section,  on  the  trial.  People  r.  For- 
.43  St  Rep.,65o;131  N.  Y.,  481  ;  aff"g  40  St  Rep.,8fll;  61  Hun.  272,, 
bet. — An  indictment  for  libel  may  be  so  amended,  by  inserting  part 
I  libel  accidentally  omitted,  as  to  make  it  conform  to  the  proof,  if  it  m 
»y  prejudices  the  defendant  People  r.  Clegg.  33  St.  Rep. ,  702. 
It  allowable. — This  section  has  lodgeil  n-ith  the  court  a  new  power  in 
ct  to  indictments,  and  autliorized  their  amendment  in  certain  cases 
_e  there  is  a  variance  between  tlie  allegation  therein  and  the 
'  in  respect  to  time,  or  in  the  name  or  description  of  any  place ,  person 
ing.     People  r.  Poucher,  1  N.  Y.  Cr.,  546  ;  30  Hun,  575.     But  under 

section,  tne  court  cannot  strike  out  from  an  indiiitment  for  grand  lar- 
.  a  clause  charging  the  taking  of  certain  gold  and  silver  coins,  and 
itate  therefor  a  clause  charging  the  taking  of  bank-bills,  etc.     Id. 

indictment  for  ^rand  larceny,  which  charges  that  the  defendant 
awfiiUy  and  feloniously  did  steal,  take  and  carry  away  "  the  property 
in  described,  cannot  be  sustained  by  proof  that  the  defendant  obtained 
won  of  the  property  from  the  owner  upon  a  sale  on  credit  induced  by 
and  fraudulent  repreaentationa.  People  n.  Dumar,  11  SL  Rep.,  IB  ;  lOtt 
,  603  ;  8  N.  Y.  Or.,  363. 

294.  Trial  to  proceed.— After  such  amendment,  the  trial, 
lever  the  same  shall  he  pi'oceeded  with,  shall  proceed  in  the 
I  manner  and  with  the  same  consequences,  as  if  no  such 
ince  had  occurred. 

notes  under  last  section. 

er  an  indictment  has  been  amended,  the  trial  is  to  proceed  in  the 

manner,  and  the  verdict  and  judgment  hare  the  same  effect  as 
;h  the  indictment  had  been  framed  originally  in  its  amended  form, 
e  ».  Johnson,  5  St  Rep..  606  :  104  N.  Y..  316  ;  5  N.  Y.  Cr.,  217. 

People  0.  Jackson,  1»  St  Rep.,  510  :  111  N.  Y.,  869 ;  6  N.  Y.  Or., 

295,  Sffiot  of  verdict,  etc.— A  verdict  and  judgment,  which 
he  given  after  the  making  of  any  such  amendment,  shall 

'  the  same  force  and  effect  as  if  the  indictment  had  origin- 
been  found  in  its  amended  fonu. 

notes  under  sections  29S  and  294.     at. 

People  «.  Jackson,  19  St  Rep.,  510;  HI  K.  Y.,  86» ;  6  N.  Y.  Cr.,8e9. 
8 
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CHAPTER  IV. 

ARRAIGNMENT  OF  THE  DEFENDANT. 

Section  296.  Arraignment. 

297.  Defendant,  when  to  be  personally  present. 

298.  When  personal  appearance  is  necessary,  if  defendant  be  in  cm* 

tody,  he  must  be  brought  before  the  court. 

299.  If  discharged  on  bail  or  deposit,  bench  warrant  to  issue. 

300.  Bench  warrant,  by  whom,  and  how  issaed. 

301.  Form  of  bench  warrant. 

302.  Direction  in  bench  warrant,  if  indictment  be  for  misdemetiur. 

803.  If  offense  be  bailable,  order  for  bail  to  be  indorsed  on  bendi 

warrant. 

804.  Bench  warrant,  how  served. 

305.  Proceedings  on  bench  warrant,  when  defendant  is  brought  be- 

fore magistrate  of  another  county. 

306.  Ordering  defendant  into  custody,  or  increasing  bail,  when  is* 

dictment  is  for  felony. 

307.  Defendant,  if  present,  to  be  committed ;  if  not,  bench  wintnt 

to  issue. 

308.  Defendant  appearing  for  arraignment  without  counsel,  to  be 

informed  of  his  right  to  counsel. 
809.  Arraignment,  how  made. 

310.  If  he  gave  another  name,  subsequent  proceedings  to  be  had  bf 

that  name,  referring  to  name  in  the  indictment. 

311.  Time  allowed  defendant  to  answer  indictment. 

312.  How  defendant  may  answer  indictment. 

§  296.  Arraignment.— When  an  indictment  is  filed,  the  defend- 
ant must  be  arraigned  thereon,  before  the  court  in  which  it  is 
found,  or  before  the  court  to  which  it  is  sent  or  removed. 

Amended  by  chap.  360  of  1888. 

This  amendment  eliminated  from  the  original  section  the  words  "  if  it"* 
triable  therein, — if  not." 

Object. — The  object  of  the  arraignment  is  to  inform  the  defendant  of  tw 
charge  against  him  and  have  him  answer  the  indictment.  People  ».  Brw* 
ner,  10  St.  Rep.,  667  ;  107  N.  Y.,  9. 

Essential. — In  a  criminal  case,  an  arraignment  and  plea  are  esBeotialana 
necessary  preliminaries  to  a  legal  trial  upon  an  indictment.    Id. 

When  the  indictment  is  filed,  the  defendant  must  be  arraigned  thereoD< 
Id. 

Waiver. — ^The  arraignment  is  a  matter  which  the  prisoner  can  wii^* 
People  r.  Osterhout,  34  Hun,  261 ;  Pierson  v.  People,  79  N,  Y.,  424. 

In  a  c^ise  where  the  prisoner  appears  with  his  own  counsel,  the  o™^*^ 
formally  to  arraign  and  to  ask  for  a  plea  is  immaterial  to  his  rights,  and 
may  be  deemed  to  be  waived.     People  v.  Osterhout,  ante. 

A  formal  arraignment  may  be  had  and  a  plea  of  not  guilty  entered  at  tM 
close  of  the  trial,  where  inaclvertentlv  omitt^,  if  the  defendant  is  not  pKJ" 
udiced  by  such  delay.     People  v.  Mcllale,  39  St.  Rep.,  761. 

But  a  formal  plea  of  not  guiltv  is  not  necessary  to  put  tlie  defendant  on 
trial.     People  v.  Bradner,  10  St.  Rep.,  667  ;  107  N.  Y.,  1,  9. 

An  issue  is  formed,  where  the  defendant,  on  his  arraignment,  infonna 
tlie  court  that  he  denies  the  charge  or  that  he  demands  a  trial.    I^    o^   < 

Corporation. — People  v.  Equitable  Gras  Light  Co.,  6  N.  T.  Cr.,  IWJ  • 
N.  Y.  Supp.,  19. 

§  297.  Defendant,  when  to  be  personally  present.— If  an  in^ 

dictment  be  for  a  felony,  the  defendant  must  be  peraonallyp'^ 
ent  when  arraigned ;  but  if  for  a  misdemeanor  only,  his  personal 
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ippearance  is  unnecessary,  and  he  may  appear  upon  the  arraign- 
nent  by  counsel. 

Amended  bv  chap.  360  of  1882. 

This  amenoment  added  to  the  first  clause  of  the  original  section  the 
wrords,  **  when  arraigned/'  and  omitted  the  word**  if"  from  the  latter 
dause. 

After  an  indictment  is  found,  the  defendant  must  be  before  the  court, 
n  person  in  the  case  of  a  felony,  and,  in  the  case  of  a  misdemeanor,  either 
n  person  or  by  counsel.  People  o.E^iiitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  190  ; 
I  N.  Y.  Supp.  19. 

When  a  conyiction  will  not  beset  aside  because  of  the  temporary  voluntary 
ibsence  of  the  prisoner.  People  c.  Bragle,  26  Hun,  878  ;  aff'df,  88  N.  Y., 
(85. 

§  298.  When  personal  appearance  is  necessary,  if  defendant 
is  in  custody,  he  must  be  brought  before  the  court.— When 
his  personal  appearance  is  necessary,  if  he  be  in  custody,  the 
court  may  direct  the  officer  in  whose  custody  he  is,  to  bring  him 
before  it  to  be  arraigned. 

See  People  r.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  193  ;  6  N.  Y.  Supp., 
19. 

§  299.  I^  defendant  does  not  appear,  bench  warrant  to  issue.— 
If  the  defendant  have  been  discharged  on  bail,  or  have  de- 
posited money  instead  thereof,  and  do  not  appear  to  be  arraigned, 
3r  if  the  defendant  be  for  any  cause  absent,  when  his  personal 
ittendance  is  necessary,  the  court,  in  addition  to  the  forfeiture 
>f  any  undertaking  of  bail,  or  of  any  money  deposited,  may 
iirect  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 

Amended  by  chap.  SCO  of  1882. 

This  amendment  mserted  after  the  word  **  arraigned,"  the  words  **  if  the 
lefendant  be  for  any  cause  absent,"  and  substituted  the  word  "any"  for 
;he  word  **  the"  before  the  words  "  undertaking"  and  ** money, *\ 

See  Section  599,  post. 

See  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  193  ;  6  N.  Y.  Supp., 
19. 

§  800.  Bench  warrant,  by  whom,  and  how  issued.— The  clerk^ 
5n  the  application  of  the  district  attorney,  may  accordingly  at 
Miy  time  after  the  order,  whether  the  court  be  sitting  or  not, 
issue  a  bench  warrant  to  one  or  more  counties.  A  bench  war- 
rant for  the  arrest  of  any  defendant  indicted,  may  also  be  issued 
by  the  district  attorney  at  any  time  after  the  indictment  is 
found. 

Amended  by  chap.  360  of  1882. 

This  amendment  eliminated  from  the  original  section  the  words  **  in  the 
nanner  and  form  now  prescribed  by  law,"  and  substituted  **  the  "  for  "  such  " 
3efore  **  indictment." 

See  sections  306  and  599,  post. 

See  People  ex  rel.  Sherwin  v.  Mead,  28  Hun,  231;  64  How.,  41;  15  W.  Dig., 
>52;  aflTd,  92  N.  Y.,  415;  1  N.  Y.  Cr.,  417;  17  W.  Dig.,  125. 

§  301.  Form  of  bench  warrant.  The  bench  warrant  issued 
upon  the  indictment  must,  if  the  crime  be  a  felony,  be  substan- 
ially  in  the  following  form  : 

**  County  of  Albany,  [or  as  the  case  may  be] . 

♦*  In  the  name  of  the  reople  of  the  State  of  New  York : 


n 
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"  To  any  peace  oflBcer  in  this  state.     An  indictment  havings 
been  found  on  the  day  of  ,  18       in    the  county  court 

of  the  county  of  Albany  [or   as  the  case  may   be]  charging  C  D. 
with  the  crime  of  [designating  it  generally]. 

"You  are  therefore  commanded,  forthwith  to  arrest  the  above 
named  C.  D.,  and  bring  him  be/oj-e  that  courts  [or  if  the  indici- 
menl  have  have  been  sent  or  removed  to  another  court],  before 
the  supreme  court  in  the  county,  [or  as  the  case  may  be],  to  an- 
swer the  indictment ;  or  if  the  court  have  adjourned  for  the  term, 
that  you  deliver  him  into  the  custody  of  the  sheriff  of  the  county 
of  Albany,  [or  as  the  case  may  be,  or  in  the  city  and  county  of 
New  York  *•  to  the  keeper  of  the  city  prison  of  the  city  of  New 
York.  "J 

**  City  [or  town]  of  ,  the  day  of  ,  18 

**  By  order  ot  the  court, 

E.  F.  Ckrk' 
or  a  H., 
District  Attorney  of  the  county  of 
Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  by  chap.  360  of  1882. 

This  amendment  dropped  the  words  **  by  the  clerk "  after  the  wow 
"  issued,"  substituted  the  words  **  to  any  peace  officer"  for  tlie  words  "to 
any  sheriff,  constable,  marshal  or  policeman,"  and  added  the  words  "or 
G.  H.,  District  Attorney  of  the  county  of ." 

Form.— The  provisions  of  this  and  the  following  section,  as  to  the  fonn 
and  contents  of  the  bench  warrant,  have  no  application  to  a  case,  com- 
menced prior  to  the  enactment  of  this  Code.  People  ex  rel.  Sherwin  t.  Mead, 
28  Hun,  281;  64  How.,  41;  15  W.  Dig.,  552. 

This  and  the  next  section  apply  omy  to  the  form  of  a  bench  warrant  tobe 
issued  by  the  clerk.  Id.  The  clerk  is  authorized  to  issue  a  bench  warra&t 
on  the  apftlication  of  the  district  attorney,  in  instances  where  tiie  prisoner 
has  been  discharged  on  bail  or  has  deposited  moneys  instead  thereof,  and  hss 
failed  to  appear  in  pursuance  of  his  recognizance.    Id. 

A  warrant,  issued  after  indictment  fomid,  may  briefly  state  the  oflfense,  and 
need  not  be  more  precise  and  accurate  than  is  sufficient  to  apprise  the  Drisoner 
of  the  charge  against  him.  People  ex  rel.  Sherwin  c.  Mead,  92  N.  i..  415 ; 
1  N.  Y.  Cr.,417;  17  W.  Dig.,  125;  28Hmi,  227;  Pratt  «.  Bogardus, 40 Barb., »• 

Wlien  the  district  attorney  issues  the  bench  warrant  himself,  he  ia  o?^ 
required  to  follow  the  form  provided  in  this  section.  People  ex  reL  Sberwui 
e.  Mead,  28  Hun,  231;  64  How.,  41;  15  W.  Dig.,  552.  Does  not  the  amend- 
ment of  1882  affect  this  proposition? 

§  302.  Direction  in  bench  warrant,  if  indiotment  be  ^ 
misdemeanor.— If  the  crime  be  a  misdemeanor,  the  bench  warrant 
must  be  in  a  similar  form,  adding  to  the  body  thereof,  a  direc- 
tion to  the  following  effect :  "  or  if  he  require  it,  that  you  take 
him  before  any  magistrate  in  that  county  or  in  the  county  ^^ 
which  you  arrest  him,  that  he  may  give  bail  to  answer  the  indict' 
meat." 

See  note  under  preceding  section. 

This  section  seems  to  be  intended  to  provide  for  the  form  of  a  bench  war- 
rant to  be  issued  l)y  the  clerk,  on  the  order  of  the  court,  when  the  offence  tf 
a  misdemeanor  only.  People  ex  rel.  Sherwin  t.  Mead,  28  Hun,  281;  64  Ho^" 
41;  15  W.  Di^.,  552.  Does  not  the  amendment  of  1882  to  thepreoediw;*!^ 
tion  make  this  form  applicable  to  bench  warrant,  when  iasued  Dj  thed&tnfl^ 
attorney  ? 
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§  303.  If  oflbnse  be  bailable,  order  for  bail  to  be  indorsed 
on  bench  warrant.— If  the  crime  charged  be  bailable,  the  court, 
upon  directing  the  bench  warrant  to  issue,  may  fix  the  amount 
of  bail ;  and  in  such  case  an  indorsement  must  be  made  upon 
the  bench  warrant  and  signed  by  the  clerk,  to  the  following 
effect :  ^  The  defendant  is  to  be  admitted  to  bail  in  the  sum  of 
dollars." 

§  304.  Bench  warrant,  how  served.— The  bench  warrant  may 
be  served  in  any  county,  in  the  same  manner  as  a  warrant  of 
arrest,  except  that,  when  served  in  another  county,  it*  need  not 
be  indorsed  by  a  magistmte  of  that  county. 

§  305.  Proceedings  on  bench  warrant,  when  defendant  is 
brought  before  magistrate  of  another  county.— Jf  the  defend* 
ant  be  brought  before  a  magistrate  of  another  county  for  the 
purpose  of  giving  bail,  the  magistrate  must  proceed  in  respect^ 
thereto,  in  the  same  manner  as  if  the  defendant  had  been 
brought  before  him  upon  a  warrant  of  arrest,  and  the  same  pro- 
ceedings may  be  had  thereon,  as  provided  in  sections  159  to  161, 
both  inclusive. 

§  306.  Ordering  defendant  into  custody,  or  increasing  bail, 
when  indictment  is  for  felony.— If  the  defendant,  before  the 
finding  of  an  indictment,  has  given  bail  for  his  appearance  to 
answer  the  charge,  the  court,  to  which  the  indictment  is  pre- 
sented or  sent  or  removed  for  trial,  may  order  the  defendant  to 
be  committed  to  actual  custody,  either  without  bail,  or  unless 
he  give  bail  in  an  increased  amount,  to  be  specified  in  the 
order. 

See  section  800,  ante,  and  sectioii  599,  post 

§  807.  Defendant,  if  present,  to  be  committed ;  if  not,  bench 
warrant  to  issue.— If  the  defendant  be  present  when  the  order 
is  made,  he  must  be  forthwith  committed  accordingly.  If  he  be 
iiot  present,  a  bench  warrant  must  be  issued  and  proceeded  upon, 
in  the  manner  provided  in  this  chapter. 
See  section  600,  post. 

S  808.*  Uefendant  appearing  for  arraignment  without  counsel  to 
1>e  informed  of  liis  riglit  to  connsel.— If  the  defendant  appear  for  arraign- 
ment without  counsel,  he  must  be  asked  if  he  desire  the  aid  of  counsel,  ana  if 
lie  does  the  court  must  assign  counsel.  When  services  are  rendered  by  counsel 
in  pursuance  of  such  assignment  in  a  case  where  the  offense  charged  m  the  in- 
-dictment  is  punishable  by  death  or  on  an  appeal  from  a  Judgment  of  death, 
the  court  in  which  the  defendant  is  tried  or  the  action  or  mdictment  is  other- 
ndse  disposed  of,  or  by  which  the  appeal  is  finally  determined,  may  allow  such 
^x>un8el  his  personal  and  incidental  expenses  upon  a  verified  statement  thereof 
being  filed  with  the  clerk  of  such  court,  and  also  reasonable  compensation  for 
Ilia  services  in  such  court,  not  exceeding  the  sum  of  five  hundred  dollars, 
which  allowance  shall  be  a  charge  upon  the  county  in  which  the  indictment 
in  the  action  is  found,  to  be  paid  out  of  the  court  fund,  upon  the  certificate  of 
the  Judge  or  justice  presiding  at  the  tri.il  or  otherwise  disposing  of  the  indict- 
ment, or  upon  the  certificate  of  the  appelhte  court,  but  no  such  allowance 
«ha]l  be  made  unless  an  afildavit  is  filed  with  the  clerk  of  the  county  by  or  on 
Mialf  of  the  defendant,  showing  that  he  is  wholly  destitute  of  means. 

Am'd,  ch.  427  of  1897.    'See  §  830,  post. 
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This  section  does  no  more  than  declare  the  unwritten  law  in  force  when 
the  Code  was  adopted.  People  ex  rel.  Brown  v.  Supervisors,  etc. ,  4  N. Y.  Cr., 
107. 

This  section  is  silent  as  to  the  duty  of  the  court  in  case  the  defendant 
appears  for  trial  without  counsel.    Id. 

Assigned  counsel. — Counsel,  assigned  under  this  section  by  the  court 
to  defend  a  prisoner,  is  not  entitled  to  compensation  from  the  county  for  his 
services  rendered  under  such  assignment.    Id. 

Stenographer's  minutes  of  testimony  may  be  furnished,  on  order  of  court, 
to  assigned  counsel  of  indigent  prisoner.  Feople  v,  Willett,  8  N.  Y.  Or.,  55 ; 
1  How.  N.  S.,  197. 

§  309.  Arraignment,  how  piade.— The  arraignment  must  te 

made  by  the  court,  or  by  the  clerk  or  district  attorney,  under 

its  direction,  and  consist  in  stating  the  charge  in  the  indictment; 

to  the  defendant,  and  in  asking  him  whether  he  pleads  guilty 

or  not  guilty  thereto.     If  the  defendant  demand  it,  the  indict-^ 

ment  must  be  read,  or  a  copy  thereof  furnished  to  him  before 

requiring  him  to  plead. 

An  arraignment  and  plea  are,  it  seems,  necessarr,  preliTninary  to  a  lega^ 
trial  upon  an  indictment.    People  v.  Bradner,  10  St.  Rep.,  677;  107  N.Y.,1. 

Corporation.— People  v.  Equitable  Gas  Light  Ck).,  6  N.  Y.  Cr.,  190 ; ' 
N.Y.Supp.,  20. 

§  310.  n  he  gave  another  name,  subsequent  prooeedingB  t(K 
be  had  by  that  name,  referring  to  name  in  the  indiotment— 
If  when  arraigned  the  defendant  allege  that  another  name  is  his 
true  name,  the  court  must  direct  an  entry  thereof  in  the  minutes^ 
of  the  arraignment ;  and  the  subsequent  proceedings  on  the  in- 
dictment may  be  had  against  him  by  that  name,  referring  also  to- 
the  name  by  which  he  is  indicted. 

Where  the  defendant  is  indicted  by  several  fictitious  or  alias  names,  and 
his  true  name  is  discovered  upon  the  trial  and  inserted  in  the  indictment  and 
other  proceedings,  though  they  may,  with  propriety,  have  been  omitted  in 
the  administration  of  the  oaths  to  the  jurors  and  witnesses  subsequently, 
tlieir  repetition,  in  such  case,  is  not  error,  and  it  cannot  be  assnimed  that 
any  legal  harm  was  thereby  done  to  the  defendant  People  v,  Everhsurdt^ 
5  St.  liop.,  793;  2  Silv.  (Ct.  App.),  507;  104  N.  Y.,  591;  25  W.  Dig.,  800. 

See  People  c.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  190;  5  N.Y.  Supp., 
20. 

§  311.  Time   allowed   defendant   to   answer  indictment.— If 

on  the  arraignment  the  defendant  require  it,  he  must  be  allowed 

until  the  next  daj-,  or  such  further  time  may  be  allowed  him 

as  the  court  deems  reasonable,  to  answer  the  indictment. 

See  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  190;  6  N.  Y,  Supp.^ 
20. 

§  312.  How  defendant  may  answer  indictment.— In   answer 

to  the  indictment,  the  defendant  may  either  move  the  court  to- 

set  the  same  aside,  or  may  demur  or  plead  thereto. 

Motion  to  set  aside. — This  section  provides  that,  in  answer  to  an  indict- 
ment, the  defendant  may  either  move  to  set  it  aside,  or  mav  demur  or  plead 
thereto.  People  r.  Petrea,  93  N.  Y.,  128;  1  N.  Y.  Cr.,  244;  65  How.,  59;  aflTff 
80  Hun,  112. 

This  section  does  not  preclude  the  defendant  from  the  use  of  any  grounds 
formerly  available  upon  such  motions.  People  r.  Clements,  8  St.  Kep.,  700» 
42  Hun.  358;  5  N.  Y.  Cr.,  294. 
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as  held  in  People  v.  Price,  6  N.  Y.  Cr.,  148;  2  N.  Y.  Supp.,  415,  that 
on  to  set  aside  an  indictment  waB  authorized,  under  this  section,  on 
grounds  than  those  specified  in  the  next  section, 
notion  to  set  aside  an  indictment  cah  be  made  until  the  arraignment- 
defendant  People  V.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  189;  S 
Supp.,  20. 

People  V.  Clark,  8  N.  Y.  Cr.,  174;  14  N.  Y.  Supp.,  643;  People  ex  reU 
a  c.  Court,  etc.,  46  St  Rep.,  256;  19  N.  Y.  Supp.,  509. 


CHAPTER  V. 

SETTING  ASIDE  THE   INDICTMENT. 

>N  313.   IncUctment,  when  set  aside  on  motion. 

314.  Defendant,  when  prechided  from  objecting  to  indictment  in  an3r 

other  manner. 

315.  Motion,  when  heard. 

316.  If  denied,  defendant  must  immediately  demur  or  plead. 

317.  If  granted,  defendant  discharged,  unless  the  case  be  submitted 

to  the  same  or  another  grand  jury. 

318.  Effect  of  order  for  re-submission. 

319.  When  new  indictment  not  found. 

320.  Order  to  set  aside  indictment,  no  bar  to  another  prosecution. 

il3.  ^Indictment,  when  set  aside  on  motion.— The  in- 

lent  must  be  set  aside  by  the  court  in  which  the  defendant  is- 

jned,  and  upon  his  motion,  in  either  of  the  following  cases,. 

1  no  other: 

When  it  is  not  found,  indorsed  and  presented,  as  prescribed 

!tions268  and  272; 

When  a  person  lias  been  permitted  to  be  present  during  the 

n  of  the  grand  jury,  while  the  charge  embraced  in  the  in- 

lent  was  under  consideration,  except  as  provided  in  sections 

263  and  264. 

snded  by  chap.  427, 18»7. 

notes  under  sections  252  and  256,  ante. 

)re  the  Code,  it  was  discretionary  with  the  court  whether  or  not  to 
ain  the  motion  to  set  aside  an  indictment.  People  v.  Brickner.  S> 
Cr.,  220;  15  N.  Y.  Supp.,  529.  By  this  section,  the  right  to  make  such 
1,  on  the  grounds  specified  therein,  is  given  to  the  defendant  absolute- 
1  is  no  longer  in  the  discretion  of  the  court.  Id. 
;  section  declares  in  what  cases  only  the  defendant  may  have  the- 
mentset  aside.  People  r.  Petrea,  30  Hun,  112  ;  1  N.  Y.  Cr.,  198. 
Code  seems  to  have  substituted  a  motion  to  set  aside  an  indictment 
3  former  motion  to  quash.     Id. 

causes,  for  which  the  defendant  may  move  to  have  the  indictment 
ide,  are  defined  in  this  section.  People  d.  Petrea,  92  N.  Y.,  128;  1 
Cr.,244;  65  How.,  59. 

en  made. — Until  an  indictment  shall  be  found,  a  motion  to  quash 
b  be  made.    People  r.  Fitzpatrick,  30  Hun,  497  ;  1  N.  Y.  Cr.,  425  ;  6ft 
23. 

section  imposes  restrictions  as  to  procedure  before  the  grand  jury, 
quires  the  motion  upon  the  specified  grounds  to  be  made  before  the 
l^t  pleads  to  the  indictment.  People  r.  Clements,  3  St.  Rep.,  700  ; 
'.  Cr.\  294. 

W  made. — On  a  motion  to  ouash  an  indictment,  the  defendant  may 
the  facts  constituting  the  alleged  irregularity  upon  information  and 
if  they  are  within  the  knowledge  of  the  district  attorney.  People^ 
;gB.  60  How.,  17  ;  People  c.  Price,  6  N.  Y.  Cr.,  142. 

alleged,  they  ma^  be  sufficient  to  call  upon  him  to  disprove  them» 
x>rrectly  set  forth  in  the  moving  affidavits.    IdL 

*  See  §  830,  post. 
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A  motion  to  quash  an  indictment,  and  so  a  motion  to  set  it  aside,  should 
be  made  on  affidavits.  People  v.  Petrea,  80  How.,  101;  1  N.  Y.  Cr.,  198. 
The  defendant  cannot,  on  such  motion,  offer  to  prove  certain  facts,  aod 
-endeavor  to  take  exceptions  to  the  exclusion  of  such  offer.    Id. 

The  defendant  is  not  entitled,  as  a  matter  of  right,  to  the  evidence  takes 
before  the  grand  jury,  or  to  an  inspection  of  their  minutes  except  for  the 
purpose  of  moving  to  set  aside  the  indictment  on  the  grounds  set  forth  is 
tliis  section.  People  v.  Richmond,  5  N.  Y.  Cr.,  97;  People  v.  Jaehue,  4^.  T. 
Cr.,  161. 

Grounds  of  motion. — Such  motion  will  be  denied  unless  it  is  founded 
upon  one  of  the  grounds  specified  in  section  818  of  the  Code.  People?. 
Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  189;  6  N.  Y.  Supp.  20. 

The  Code,  by  defining  the  causes  for  which  the  indictment  may  be  Kt 
aside,  must,  by  the  general  rule  of  construction,  be  held  to  exclude  the 
entertaining  of  the  motion  for  other  causes  than  those  specified.  People  t. 
Petrea.  92  >^.  Y.,  123;  1  N.  Y.  Cr.,  244;  65  How.,  69.  * 

A  motion  to  quash  or  set  aside  the  indictment  on  the  ground  that  the  gnmd 
jury  which  found  the  indictment  was  not  a  legal  grand  jury,  is  not  for  aoy 
•cause  embraced  in  this  section.     Id. 

The  remark  of  Judge  Andrews,  in  this  case,  was  held,  in  People  v.  Brick- 
ner,  8  N.  Y.  Cr.,  222;  15  N.  Y,  Supp.,  529,  not  to  be  controlling  as  to  the 
limitation  of  grounds  for  motions  to  set  aside  indictments. 

The  weight  of  adjudicaiinn  is  that  the  motion  may  be  made  upon  other 

f  rounds  than  those  specified  in  this  section.  People  v.  Clements.  5  K.  Y.  Cr.. 
88;  People  v.  Singer,  5  id.,  1;  People  v.  Selleck,  4  id.,  829;  People  v,  Haines, 
id..  100;  1  N.  Y.  Supp.,  55;  People  v.  Price,  6  N.  Y.  Cr.,  141;  2«.  Y.Supp., 
-415;  People  v.  White.  6  N.  Y.  Cr..  145,  note;  People  v.  Clark,  8  id.,  168;  U 
N.  Y.  Supp..  643;  People  v.  Brickner,  8  N.  Y.  Cr.,  222;  15  N.  Y.  Supp.,  529; 
People  V.  Moore,  65  How.,  177. 

A  motion  to  set  aside  an  indictment  may  he  made  on  other  groundi  than 
those  specified  in  this  section.  People  v.  Price,  6  N.  Y.  Cr.,  148;  2  N.  Y. 
Supp.,  415. 

Courts  will  entertain  motions  to  set  aside  indictments  on  grounds  not 
specified  in  this  section,  though  not  distinctly  authorized  by  the  provisioDS 
4)f  tlie  Criminal  Code.  People  v.  Clark,  8  N.  Y.  Cr.,  177;  14  K.  Y.  Supp.. 
648 

A  motion  to  set  aside  an  indictment  may  be  made  on  other  groundi  thin 
those  enumerated  in  this  section.  People  t?.  Brickner,  8  N.  Y.  Cr.,  M;  15 
K.  Y.  Supp..  529. 

It  was  held  in  People  v.  Price,  ante,  that  a  motion  to  set  aside  an  indictment 
may  be  made  on  other  grounds  than  those  specified  in  this  section. 

Tliis  section  docs  not  limit  tlie  power  of  the  court  to  set  aside  an  indictoftent. 
Pef)ple  r.  Brickner,  8  N.  Y.  Cr.,  220;  15  N.  Y.  Supp.,  629. 

It  does  not  refer  to  motions  for  such  relief  on  other  groands  than  tho« 

stated.     Id.     It  changes  the  rule  of  tbe  common  law  by  gi^n^  to  the  defend- 

4int  the  legal  right  to  move  on  these  grounds  at  the  time  stated,  and  at  no  other 

time,  and  taking  away  the  discretion  formerly  resting  with  the  court  whctbtf 

to  entertain,  or  not  entertain,  the  motion.    Id. 

When  granted.— When  the  defect  invades  a  constitutional  rirfit,  tiie 
court  is  bound  to  take  notice  of  it,  though  unauthorized  to  do  so  oj  ^^ 
statute,  and  even  though  a  statute  seems  to  preclude  the  raising  of  the  objec- 
tion. People  V,  Petrea,  92  N.  Y\,  128 ;  1  N.  Y.  Cr.,  244  ;  65  How.,  59 ;  PeoF 
i\  Haines,  6  N.  Y.  Cr.,  100  ;  1  N.  Y.  Supp.,  55. 

A  motion  was  made  and  granted,  in  People  v.  Singer,  5  N.  Y,  Or.,  1-^ 
set  aside  an  indictment  on  the  groun<l  that  the  defendant  had  been  compell^ 
to  testify  against  himself  before  the  grand  jury  which  found  the  indictmco^ 

See  also  People  v.  Haines,  6  id.,  KK) ;  1  N.  Y.  Supp.,  55. 

An  indictment,  founded  upon  illegal  evidence  ts^ken  by  the  grand  jti|7»  , 
will  l)e  vacated.  People  v.  Haines,  6  N.  Y.  Cr.,  100;  1  N.  Y.  Supp..**!  - 
Pe<^ple  i\  Sellirk,  4  N.  Y.  Cr.,  329. 

An  indictment  will  be  set  aside,  on  motion,  when  it  has  been  fowMibJ 
the  grand  jurv  without,  or  upon  illegal,  evidence.  People  r.  Bricknef» « 
N.  Y.  Or.,  217*:  15  N.  Y.  Supp.,  529. 

An  indictment  was  set  aside  l>ecau8e  attempts  had  been  made  to  infliu^ 
the  grand  jur>'.     People  r.  Sellick,  4  N.  Y.  Cr.,  329. 
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An  indictmeiit,  which  alleges  a  prior  conviction,  will  be  set  aside,  if  there 
wm  no  testimony  before  the  grand  jur^  identifying  the  accused  as  the  per- 
KMi  ixeTiously  convicted.  People  v.  Price,  6  N.  Y.  Cr.,  141 ;  2  N.  Y.  Supp., 
115. 

TLe  indictment  must  be  set  aside  when  it  is  not  found,  indorsed  andpre- 
iented  as  prescribed  in  sections  268  and  272,  ante.  People  v.  Petrea,  80  Hun, 
101 ;  1  N.  Y.  C5r.,  198, 

The  court,  in  People  v.  Clark,  8  N.  Y.  Cr.,  169;  14  N.  Y.  Supp.,  648, 
mated  a  moticm  to  set  aside  the  counts  of  the  indictment,  whicu  were 
found,  not  only  without  evidence,  but  directlv  against  the  evidence. 

An  indictment,  found  against  a  defendant  who  nas  been  required  to  attend 
before  a  gn^and  jury  and  has  made  a  statement  in  answer  to  their  interroga- 
tories, after  bemg  cautioned  by  the  district  attorney  as  to  answering,  will 
becmaahed.    Pe(H)le o.  Singer,  5  N.  Y.  Cr.,  1. 

Where  an  indictment  has  been  found  by  a  grand  jury,  drawn  under  color 
of  law,  it  is  a  good  indictment,  though  the  Law  under  which  the  selection  is 
made  is  void.  Peo|^e  v.  Fitzpatrick,  66  How.,  14 ;  80  Hun,  498 ;  1  N.  Y. 
Or.,  425  ;  People  v.  Petrea.  92  N.  Y.,  144;  People  v.  Hooghkerk,  96  N.  Y.» 
156. 

Waiver. — ^If  an  indictment  for  violation  of  the  excise  law  is  false  in 
alleging  that  the  sales  were  made  to  citizens  and  persons  unknown,  when, 
in  fact,  they  were  known,  it  may  be  that  a  motion  may  be  made  to  quash 
the  indictment,  in  case  the  defendant  is  prejudiced  or  misled.  But  when, 
without  preliminarv  objection,  the  case  proceeds  to  trial,  the  knowledge  of 
the  grand  jury  is  of  no  importance.    People  o.  Bradley,  88  St.  Rep.,  665. 

See  People  ex  rel.  Benton  v.  Court,  etc.,  46  St.  Rep.,  256 ;  8  N.  Y.  Cr., 
865 ;  19  N.  Y.  Supp.,  509  ;  People  v.  Havens,  8  N.  Y.  Cr.,  286. 

§  314.  Defendant,  when  precluded  firomol^ooting  to  indiotment 
in  any  other  manner.— If  the  motion  to  set  aside  the  indictment 
be  not  made,  the  defendant  is  precluded  from  afterward  taking 
the  objections  mentioned  in  the  last  section. 

See  People  v.  Clements,  5  N.  Y.  Cr.,  292. 

§  315.  Motion,  when  heard.— The  motion  to  set  aside  an  in- 
dictment must  be  heard  at  the  time  of  the  ari-aignment,  unless, 
tor  good  cause,  the  court  postpone  the  hearing  to  another  time. 

When  made. — ^The  motion  to  set  aside  the  indictment  must  be  made 
at  the  time  of  the  arraignment,  or  at  such  time  as  the  court  may  appoint 
b>  hear  it,  after  the  defendant  is  informed  of  the  nature  of  the  charge  con- 
tained in  the  indictment,  and  it  cannot  be  made  at  anv  other  time.  People 
9.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  190  ;  5  N.  Y.  Supp.,  20. 

"Wnere  the  defen&nt,  in  case  of  a  felony,  has  not  appeared  in  i)erson,  or, 
in  case  of  a  misdemeanor,  either  in  person  or  by  counsel,  a  motion  to  set 
aside  the  indictment  cannot  be  entertained.  Id.  An  appearance  by  coun- 
sel solely  for  the  purpose  of  the  motion,  and  not  generally  for  the  defend- 
ant, is  not  sufficient.    Id. 

§  316.  If  denied,  defendant  must  immediately  demur  or  plead. 
— ^jff  the  motion  be  denied,  the  defendant  must  immediately 
answer  the  indictment,  either  by  demurring  or  pleading  thereto. 

S  317.  If  granted,  defendant  discharged,  unless  the  case  be 
sumnitted  to  the  same  or  another  grand  jury  .—If  the  motion  be 
granted,  the  court  must  order  that  the  defendant,  if  in  custody, 
be  discharged  therefrom,  or  if  under  bail,  that  his  bail  be  exon- 
erated, or  if  he  have  deposited  money  instead  of  bail,  that  the 
money  be  refunded  to  him ;  unless  the  court  direct  that  the  case 
be  re-6ubmitted  to  the  same  or  another  ^rand  juiy. 

In  case  a  grand  jury  has  found  a  bill,  and  the  same  has  been  set  aside 
apon  motion,  under  section  813,  antCf  by  the  court,  the  same  charge  should 


122  Code  op  Criminal  Procedure 

not  be  again  presented  to  a  grand  jury,  without  the  direction  of  the  court 
People  r.  Clements,  5  N.  Y.  Cr.,  297. 

§  318.  Bflfect  of  order  for  re-submission.— If  the  court  direct 
that  the  case  be  re-submitted,  the  defendant,  if  already  in  cus- 
tody must  so  remain,  unless  he  be  admitted  to  bail,  or  if  already 
admitted  to  bail,  or  money  have  been  deposited  instead  thereof, 
the  bail  or  money  is  answerable  for  the  appearance  of  the  de- 
fendant to  answer  a  new  indictment. 

Be-submission. — ^Where,  on  quashing  an  indictment,  the  case  is  re- 
manded to  another  grand  jury,  the  defendant,  if  he  is  in  custody,  must  sa 
remain,  unless  admitted  to  bail.  People  v.  Price,  6  N.  Y.  Cr.,  141, 145;  3 
N.  Y.  Supp..  416. 

Under  a  direction  to  re-submit  the  matter,  the  defendant  is  at  all  times 
liable  to  be  arrested  and  imprisoned,  and  his  bail  is  liable  for  his  default  in 
appearing  before  the  court,  whenever  required,  under  an  undertaking  ^vea 
prior  to  the  term  at  which  the  demurrer  to  the  indictment  was  sustamed 
People  V.  Clements,  5  N.  Y.  Cr.,  298. 

§  319.  When  new  indictment  not  found.— Unless  a  new  indict- 
ment be  found  before  the  next  grand  jury  of  the  county  is  dis- 
charged, the  court  must,    on  the   discharge  of  such  grand  jury, 
make  the  order  prescribed  by  section  317. 
Am'd  by  chap.  880  of  1895.     lii  effect  January  1,  1896. 

§  320.  Order  to  set  aside  indictment,  no  bar  to  another  pros* 

ecution.—An  order  to  set  aside  an  indictment,  as  provided  in 
this  chapter,  is  no  bar  to  a  future  prosecution  for  the  sam^ 
offense. 


CHAPTER  VI. 

DEMURRER. 

Section  321.  Only  pleading  for  defendant,  is  demurrer  or  plea. 

322.  Demurrer  or  plea,  when  put  in. 

323.  Grounds  of  demurrer. 

324.  Demurrer,  how  put  in,  and  it3  form. 

325.  When  heard. 

326.  Judgment  on  demurrer. 

327.  If  allowed,   judgment  a  bar  to  another  prosecution,  unless^ 

direction  that  the  case  be  re-submitted  to  the  same  or  another 
grand  jury. 

328.  If  re-submission  not  ordered,  defendant  discharged. 

329.  Proceedings,  if  re-submission  ordered. 

330.  If  demurrer  disallowed,  defendant  may  be  permitted  to  plead. 

When  he  must  do  so,  and  effect  of  his  omission. 

331.  When  objection,  forming  ground  of  demurrer,  may  be  taken  at 

the  trial,  or  in  arrest  of  judgment. 

§  321.  Only  pleading  for  defendant,  is  demurrer  or  plea.— The 

only  pleading  on  the  part  of  the  defendant  is  either  a  demurrer 
or  a  plea. 

Plea. — The  plea  makes  the  issue  of  law  or  fact  to  be  tried.  People  «. 
Bradner,  10  St.  Rep.,  667 ;  107  N.  Y.,  9. 

It  is  sufficient  to  constitute  an  issue  that  the  defendant,  on  his  arraign' 
ment,  informs  the  court  that  he  denies  the  charge  or  that  he  demanS  a 
trial.     Id. 

The  sufficiency  of  the  evidence,  upon  which  a  grand  jury  finds  an  indict- 
ment, is  not  a  question  which  can  be  raised  by  plea  to  the  indictment. 
Hope  V.  People,  83  N.  Y.,  422. 
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See  People  v.  Petrea,  92  N.  Y.,  128  ;  1  N.  Y.  Cr.,  244  ;  05  How.,  59  ;  sfTg 
80  Hun,  112  ;  1  N.  Y.  Cr.,  198. 

§  322.  Demurrer  or  plea,  when  put  in.— Both  the  demurrer  and 
the  plea  must  be  put  in,  either  at  the  time  of  the  arraignment, 
or  at  such  other  time  as  may  be  allowed  to  the  defendant  for 
that  purpose. 

When  demurrer  proper.— All  technical  questions  and  formal  defects 
appearing  ui)on  the  face  of  the  indictment  must  be  taken  by  demurrer,  and 
cannot  be  raised  on  the  trial  or  on  a  motion  in  arrest  of  judgment.  People 
?.  Upton,  38  Hun,  111  ;  4  N.  Y.  Cr.,  470. 

w  ithdrawing  plea. — Leave  to  withdraw  plea  of  not  guilty  and  f or  per- 
nifision  to  interpose  a  demurrer,  is  discretionary  with  the  trial  court.    Id. 

§323.  Grounds  of  demurrer.— The  defendant  may  demur  to 
»he  indictment,  when  it  appears  upon  the  face  thereof, 

1.  That  the  grand  jury,  by  which  it  was  found,  had  no  legal 
tuthority  to  inquire  into  the  crime  charged,  by  reason  of  its  not 
>eing  within  the  local  jurisdiction  of  the  county  ;  or 

2.  That  the  indictment  does  not  conform  substantially  to  the 
requirements  of  sections  275  and  276  ;  or 

3.  That  more  than  one  crime  is  charged  in  the  indictment 
within  the  meaning  of  sections  278  or  279 ;  or 

4.  That  the  facts  stated  do  not  constitute  a  crime  ;  or 

5.  That  the  indictment  contains  matter,  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  f  "^r  the  acts  charged,  or 
Dther  legal  bar  to  the  prosecution. 

See  notes  under  sections  275,  276.  278  and  279,  ante  ;  section  831,  post. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656  ;  44  Hun,  288 ;  6  N.  Y.  Cr., 
370,  was  reversed  in  13  St.  Rep.,  515  ;  108  N.  Y.,  137. 

This  section  declares  the  cases  in  which  a  demurrer  may  be  interposed, 
and  confines  the  demurrer  to  matters  appearing  on  the  face  of  the  mdict- 
ment.    People  v.  Petrea,  30  Hun.  112  ;  1  N.  Y.  Cr.,  198. 

Joinder  of  offenses. — Where  more  than  one  separate  and  distinct  crime 
is  charged  in  an  indictment,  the  objection  should  be  taken  by  demurrer. 
People  c.  Upton,  38  Hun,  107  ;  4  N.  Y.  Cr.,  455. 

An  objection  to  the  improi)er  joinder  of  two  crimes  in  one  count  of  an 
indictment  is  waived  bv  the  lailure  to  demur  to  it  on  that  ground.  People 
c.  Tower,  42  St.  Rep.,  165  ;  17  N.  Y.  Supp.,  396 ;  aff  d,  48  St.  Rep.,  488 ;  135 
N.  Y.,  459. 

Where  it  appears  upon  the  face  of  an  indictment,  that  more  than  one 
crime  is  charged  therein,  a  demurrer  will  be  sustained.  People  v.  Cole,  2 
N.  Y.  Cr.,  110. 

Where  offenses  cannot  be  united  in  the  same  indictment,  the  remedy  is 
by  demurrer.  People  v.  Tower.  48  St.  Rep.,  439  ;  135  N.  Y.,  459 ;  afTg  42 
St.  Rep.,  165  ;  17  N.  Y.  Supp.,  396. 

Where  more  than  one  crime  is  charged  in  the  indictment,  except  as  per- 
mitted by  section  279.  ante,  the  proper  and  onlv  remedy  is  by  demurrer. 
People  V.  McCarthy,  18  St.  Rep..  267  ;  110  N.  Y.,  314. 

So,  an  indictment  which,  in  separate  counts,  charges  a  bank  officer  with 
the  offenses  of  overdrawing  his  account  in  different  amounts  and  ujwn 
different  dates,  is  subject  to  the  objection  that  it  charges  more  than  one 
offense,  and,  therefore,  violator  tlie  prohibition  of  section  278  of  the  Code  of 
Criminal  Procedure.    People  r.  Upton,  4  N.  Y.  Cr.,  455  ;  38  Hun,  107. 

In  the  case  cited,  the  defendant,  by  his  appearance  and  plea  of  not  guilty, 
waived  the  misjoinder.    Id. 

An  indictment  which  charges  an  illegal  sale  of  spirituous  liquors  on  four 
different  occasions  and  to  different  people,  is  demurrable  on  the  ground 
that  it  charges  more  than  one  crime.  People  v.  O'Donnell,  15  St.  Rep.,  141  ; 
46  Hun,  360 ;  7  N.  Y.  Cr.,  347  ;  10  N.  Y.  Supp.,  251. 
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An  indictment,  which  charges  a  violation  of  Beoti<m  18,  and  ako  yiolatioM 
of  section  14,  of  the  former  excise  act  of  1857,  is  demurrable.  People  n 
CDonnell.  15  St.  Rep.,  141 ;  46  Hun,  361,  dissenting  opinion  of  Follbtt,  J. 

One  offeiise. — An  indictment  which  charges,  in  its  several  counts,  only 
one  crime,  though  such  crime  is  charged  in  separate  counts  to  have  beea 
committed  in  a  different  manner  or  by  different  means,  is  not  demumbleb 
People  V.  Rice,  35  St.  Rep.,  186. 

Imperfection  in  form. — ^This  section  does  not  permit  a  demurr^  for 
imperfection  in  the  form  of  the  allegations  of  an  mdictment.  People  v. 
Clements,  11  St  Rep.,  884  ;  107  N.  Y.,  210. 

A  demurrer  to  an  indictment  is  not  permitted  for  imperfections  in  the 
form  of  the  allegations.  People  u.  Gregg,  35  St.  Rep.,  757  ;  69  Hun,  112; 
18  N,  Y.  Supp.,  116. 

A  general  demurrer  for  insufficiency  is  not  sustainable  on  the  ground  that 
the  facts  are  argumentatively ,  or  otherwise  imperfectly  or  infom^y,  stated. 
People  V.  aements,  11  St.  Rep.,  884  ;  107  N.  Y.,  210. 

A  demurrer  to  an  indictment  on  the  grounds  stated  in  this  section  is  not 
supported,  by  pointing  out  mere  informalities  which  present  no  substantial 
failure  to  conform  to  the  requirements  of  sections  275  and  276,  ante,  declar- 
ing the  form  and  frame  of  the  indictment.  People  v.  Peck,  2  N.  Y.  Cr., 
817  ;  18  W.  Dig.,  527. 

SufQ.oienoy . — An  indictment  which,  in  attempting  to  set  forth  an  aasaolt 
in  the  second  degree,  in  fact  only  shows  an  assault  in  the  third  degree,  is 
not  demurrable.    People  c.  Cooper,  8  N.  Y.  Cr.,  119. 

In  People  v.  Wise,  3  N.  Y.  Cr.,  810 ;  2  How.  N.  S.,  92 ;  a  count,  under 
section  649  of  Penal  Code,  was  held  demurrable,  on  the  ground  that  it  failed 
to  allege  facts  constituting  a  crime,  in  that  it  omitted  to  aver,  (1)  that  th0 
defendant  was  a  supervisor,  or,  (2)  that  he  was  a  messenger,  or,  (8)  that  he 
took  the  certificate  from  a  messenger,  or,  (4)  that  the  certificate  was  to  hav^ 
been  used  for  any  legal  purpose,  or  that  such  use  was  prevented. 

Indefiniteness. — The  Criminal  Code  does  not  make  indefiniteneea  a 
ground  of  demurrer.    People  v.  Draper,  28  Hun,  8 ;  1  N.  Y.  Cr.,  141. 

Statute  of  limitations. — ^A  demurrer  cannot  be  interposed  to  an  indict- 
ment on  the  ground  that  it  apjpears,  upon  its  face,  that  theprosecutioii  is 
barred  by  the  statute  of  limitations.    People  r.  Durrin,  2  N.  Y\  Cr.,  884. 

The  statute  need  not  be  set  out  and  negatived  in  the  indictment.    Id. 

See  People  v.  Quinn,  44  St.  Rep.,  920  ;  18  N.  Y.  Supp.,  669 ;  People  v,  Cbir, 
8  N.  Y.  Cr.,  582  ;  People  v.  D'Argencour,  32  Hun,  179. 

§    324.  Demurrer,  how  put  in,  and  its  form.— The     demurrer 

must  be  in  writing,  signed  either  by  the  defendant  or  his  coun* 

sel,  and  filed.     It  must  distinctly  specify  the  grounds  of  objeo* 

tion  to  the  indictment,  or  it  may  be  disregarded. 

See  notes  under  preceding  section. 

See  People  v,  McCarthy,  18  St.  Rep.,  267 ;  110  N.  Y.,  814. 

§  325.  When  heard.— Upon  the  demurrer  being  filed,  the  objeo* 
tions  presented  thereby  must  be  heard  at  such  time  as  the  court 
may  appoint. 

§  326.  Judgment  on  demurrer.—The  court  must  give  judgment 

upon  the  demurrer  either  allowing  or  disallowing  it ;  and  an 

order  to  that  effect  must  be  entered  upon  the  minutes. 

Where  the  demurrer  is  to  the  whole  indictment,  the  indictment  is  good 
if  either  count  is  good.    People  v.  Rice,  35  St.  Rep.,  186. 
See  People  v.  Cooper,  3  N.  Y.  Cr.,  119. 

§  327.  If  allowed,  judgment  a  bar  to  another  prosecution,  unless 
direction  that  the  case  be  re-submitted  to  the  same  or  anothtf 
grand  jury.— If  the  demurrer  be  allowed,  the  judgment  is  final 
upon  the  indictment  demurred  to,  and  is  a  bar  to  another  pros- 
ecution for  the  same  offense,  unless  the  court,  being  of  opinioo 
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that  the  objection  on  which  the  demurrer  is  allowed  may  be- 
avoided  in  a  new  indictment,  direct  the  case  to  be  re-submitted 
to  the  same  or  another  grand  jury. 

The  case  of  People  v.  Richards,  7  St  Rep.,  656  ;  44  Hun,  288 ;  5  N.  Y.  Cr., 
•70  :  was  revereed  in  18  St  Rep.,  515 ;  108  N.  Y.,  187. 

"Ro  Bubmiaaion. — ^When  a  oemurrer  to  an  indictment  is  sustained  by  the 
court,  it  is  a  bar  to  any  other  prosecution  for  the  same  offense,  imless  the 
court  direct  the  case  to  be  re-submitted  to  the  grand  jury.  People  o.  Clem« 
ents,  5N.  Y.  Cr.,297. 

AVliere  a  case  has  been  re-submitted  to  the  grand  jury  by  the  direction  of 
the  court,  upon  sustaining  a  demurrer  to  an  indictment,  the  operative  power 
of  Buch  direction  ceases,  and  the  case  cann.t  afterward  be  submitted  to 
axiother  grand  jury  by  virtue  of  that  direction.    Id. 

If,  after  a  new  indictment  has  been  found  upon  such  re-submission,  another 
indictment  is  found  for  the  same  offense  without  the  direction  of  the  court 
for  a  further  submission  of  the  case,  the  latter  indictment  will  be  set  aside. 
Id. 

§  328.  If  re-submiasion  not  ordered,  defendant  disoharged.— 
If  the  court  do  not  direct  the  case  to  be  re-submitted,  the  defend- 
ant, if  in  custody,  must  be  discharged,  or  if  admitted  to  bail  his 
oail  is  exonerated,  or  if  he  have  deposited  money  instead  of 
wil^  the  money  must  be  refunded  to  him. 


sections  817  and  818,  ante. 

^lie  r^erenoe  to  this  section  on  page  144  of  92  N.  Y.,  should  be  to  section 

>B,  ante, 

.^Vhere  the  case  cannot  be  re-submitted,  on  reversal,  b^  reason  of  the  lim- 
itation prescribed  in  section  142  of  the  C!ode  of  Crimmal  Procedure,  the 
P^^iBoner  must  be  discharged  and  his  bail,  if  any,  exonerated.     People  o. 

^IkmneU,  15  St  Rep.,  141 ;  46  Hun,  862  ;  7  N.  Y.  Cr.,  850  ;  10  N.  Y.  Supp., 


^  _     -^  Peodie  ex  rel,  Benton  v.  Court,  etc.,  46  St  Rep.,  256  ;  8  N.  Y.  Cr.,  857 ; 
•^»  N.  Y.  Supp.,  509  ;  People  v.  Qements,  5  N.  Y.  Cr.,  298. 

.  §  329.  ProoeedingSt  if  re-submisaion  ordered.— If  the    court 

direct  that  the  case  be  submitted  anew,  the  same  proceedings 

^^ist  be  had  thereon  as  are  prescribed  in  sections  318  and  319. 

.  Ilie  reference  to  this  section  in  People  o.  Petrea,  92  N.  Y.»  144,  should  be 

»  Bection  828,  ante. 

iJI*he  referenoe  to  this  section  in  People  o.  Murphy,  4  N.  Y.  Cr.,  98,  should 

•^  to  section  892,  post. 

-^See Peonle  ex  rel.  Benton  v.  Court,  etc.,  46  St  Rep.,  256  ;  8  N.  Y.  Cr.,  857 ; 

^  ^.  Y.  Siqjp.,  609. 

§  330.  If  demurrer  disallowed,  defendant  may  be  permitted 

^    plead.    When  he  must  do  so,  and  effect  of  his  omission.— 

•^    the    demurrer  be    disallowed,  the  court  must  permit  the 

"^f  endant,  at  his  election,  to  plead ;  which  he  must  do  forth with» 

?^  nt  such  time  as  the  court  may  allow.     If  he  do  not  pleads 

J'^'^gment  must  be  pronounced  against  him,  if  the  crime  charged 

^     a  misdemeanor,  otherwise  a  plea  of  "  not  guilty  **  must  be 

«^tered. 


,^^  section  842,  post. 
j^^orm  of  judigment. — As  to  form  of  judgment  on  disallowance  of 
''^&iurrer  in  case  of  misdemeanor,  see  People  v.  Cooper,  3  N.  Y.  Cr.,  119. 
I» -^tea  of  not  guilty.— In  the  event  of  the  defendant's  failing  to  plead  to 
2^  indictment  after  the  reversal  of  the  judgment  and  overruling  of  the 
JJ^jQuner,  a  plea  of  "  not  guilty  "  must  be  entered,  if  the  crime  charged  is 
5^  a mlsdemeanQr.    People  v.  Crotty,  80  St  Rep.,  46 ;  9  N.  Y.  Supp.,  989 ;, 
^^opb  •.  OcOe^ «  N.  Y.  Cr..  108. 
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hen  ob^BC^oas,  taemiB^  ground    of  demuTrer.  mij 
i:  bt  :he  tziAL  or  ir.  arreR  of  jcdgnw^^^i.— T:-r      '- r.^ 
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d  c&::2K<  be  dJsTKirded 


r*--  -.-'-:jl--.*-  of  v<-r-  r-.-  ifT'  ii^i  jrT<^.  /i.--.  car.  -itlr  be  iu<ef:  bv  ieaamf. 

P^*  „     .      .    .     -   r      -      'i-    X      Y         "   ■ 

« 

_'V'-    >  —  ■'-•    *•  i*r    t_-      •'<**•   ••     V    Y   '?** 

Waiver.'— -Vi.  -■ ;-/::  r.  tr-it  ::.-r  ir:i;r.-inir3H  d:»«  a-:4  5a:S:«-=iIy  ies.T;be 
t.hr  .■f.ir.'^.  in  .L--  ■"-  ti£-=.  *^  T  irtniirreT.     Pr»:^we  r.  Carr.  3  N.  Y.  Or..  VS. 

Tr-r  3-rf-r.  iar.:.  -  y  fiilir^  v..  -irmur  t.-  the  iii-lkTai«4ii  c«i  irw-  zronzidcf 
a '..•-'.:  r  :•- r  '  .r. : - r  .  f  v*-  • .  r.:r»r^» .  wii v^  *a :h  ■  Vj;-?t7&.'=_  Pe»:  14^  r .  TvVrf. 
IJ  -:."?>::■  .  :•>;  :  ::  N.  Y  -iij...  :Si^  :  a^i  4^  >c  R^u.  *:»  :   i:^^  N.  Y..  45:. 

t:  r..  if  r.  :  •uuc-r.  r.v  i-^rr-irr-r.  ia  wad  veil     P-i^'iile  r.  Tower.  4^  Sl  fop.. 
A^f  :  '..'/,  :r  v..  4*7  :'  irTj  4J  -t.  P>-;...  :^ :  :?  X.'Y  Sapf..,  3». 

Ar.  .'..•-  t:  .1.  t?^:  :::r  i.-.  ii':ixn»rni  is  mo  in<irnziiie  az>l  lUK^nain.  if  Kit 
t^ik-r:-  :.y  i^ii^iTTTT.  l-  wsLv-rl     P<c'>p4r  r.  yaiisn.  44  Si.  Ref>..  ir^.* :  1^  N.  Y. 

vCfi-ii  ari  ;ni:';t:n-nr  >  d-^fiK-tiTr  in  faflizur  to  5«  forth  the  Talne  <rf  the 
pro:.*-r:y  Ulk-.^.  or  t  ■  -u:?:  irr.ilj  !ir-r:tifT  «uoh  propernr,  the  c«b jectiir'n  i» 

wal'fr-i    if    LOt   la£«rn   ^J   i-rZnUITfrT.      P«».»ple  T.  UpC'ML.  3^  HuD.  llC ;  -IX.  Y. 

Ti,"  oVV;*::*!!  :•'  an  Lr.-ii'.Tni-en:.  whioh  charges  nit>re  thaa  one  smzite 
ar.  i  iLrT:'.'.-^  r  nrL.rr.  :r.a^t  r.-r  tak-n  by  d^-murxv-r.  and  is  waived  by  a  p«A  of 
r-o:  ^-^ii-tr.     I  i. 


By  t:.v  -r.  j::-rr:i!:vn  •>:  tiiv  irr-in  U.  in  thi*  section,  upon  which  an  airesi 
f'1  i  :'L'.'r.-r.t  n^^iV  r—  rr.adr.  aiiv  i.Thrr  is  iin.>bablT  intended  to  be  excfaided. 
p.  *: :-  '    .'.I^riii-^.^.  .^  H.in.  >.*  :':i  X.  Y.  Cr..  242. ' 

T:--  ■•'••-■*:  '^i  ^'f  !riL--"iri'l-r  vf  «. ffii-na:**  can  only  be  taken  by  demurrer 
ar- :    .-.:.r.  ■'.   '-  riti.-- i    .r::h-  trial  or  on  a  nKition  in  arrest  of  judgmenL 

p.-'  ^.:-  '.  T;;.r,.r,.  ;^-  Hi!..  :;•'. 

Vi  .'j.-ff'  :■.-  f:*- •_- 'T;it.-  i  Li  i).^  indiorm»rni o'jnistitnte  a  crime,  and  tbeoomt 
h^T  ir-- i:  t'  Ti  '- v-r  t;.r -'i^'j-r-t  «.f  th^  indictment,  a  motion  in  arrest cf 
viij:;..'T:*  i-  ir-.j-r:y  ■i-ni-r  P-..i.lr  r.  Buddensieck.  3  St.  Rep..6$i:4 
-*.  V.  ■>  .  -ryz  :  ii.-ri  :".i  N.  Y..  41*^. 

-....  }'..  ::..  r.  i...riL  r.  4-'  Si.  K-p..  2»5 :  65  Hun.  3W  :  «  N.  Y.  Cr..4*l; 
p.  :  -.  M  .;;ir:..  44  St.  H-i ..  7414 :  >  N.  Y.  Cr..  4"7  :  13S  X.  Y..  21»  :  affg 
4'  -V  ]:•■:..  K--; :  »;:  IPin.  r^J7  :  P^.-pI-  r.  KeUv,  U  N.  Y.,  535  :  2  X.  Y.  Cr., 
■i-i  :  :::l'^'  -V.  Hi:,.  ;.-rJ ;  j  N.  Y.  Cr.,  I'?. 


Of  the  State  of  New  York.  127 


CHAPTER  VII. 
plea. 

•N  332.  Pleas  to  indictment.    Conviction  upon  plea  of  ffoilty  z«etricted. 

333.  Plea,  how  put  in. 

334.  lU  fonn. 

336.  Plea  of  guilty,  how  put  in. 

336.  Plea  of  insanity. 

337.  Plea  may  be  withdrawn  by  permission  of  the  court. 

338.  Wliat  is  denied  by  a  plea  of  not  guilty. 

339.  AVhat  may  be  given  in  evidence  under  it. 

340.  341.  What  is  deemed  a  former  acquittal. 

842.  If  defendant  refuse  to  answer  iudlctment,  plea  of  not  guilty  to 
be  entered. 

32.  ^Pleas  to  indictment.  Conviction  upon  plea  of 
;y  restricted. — There  are  three  kinds  of  pleas  to  an  indict- 

• 

A  plea  of  guilty. 
A  plea  of  not  guilty. 

A  plea  of  a  former  judgment  of  conviction  or  acquittal  of 
rime  charged,  which  may  be  pleaded  either  with  or  without 
lea  of  not  guilty. 

conviction  shall  not  be  had  upon  a  plea  of  guilty  where  the 
)  charged  is  or  may  be  punishable  by  deatL 
ended  by  chap.  427,  1897. 
notes  under  sections  464  and  700,  post. 

%a. — This  section  declares  that  pleas  are  of  three  kinds  :  (1)  guilty ;  (2) 
ulty ;  (3)  a  former  judgment  of  conviction  or  acquittal.  People  r. 
^  92  N.  Y.,  145 ;  1  N.  Y.  Cr.,  244  ;  65  How.,  59  ;  aflTg  80  Hun,  101 ;  1 
Cr.,  198. 

proper  to  require  the  defendant  to  plead  one  of  the  three  pleas  author- 
f  this  section.     People  v.  Petrea,  30  Hun,  101  ;  1  N.  Y.  Cr.,  198. 
»ther  plea  than  guilty,  not  guilty,  and  former  conviction  or  acquittal, 
owed  Dy  the  Code.    Id. 

case  where  the  prisoner  appears  with  his  own  counsel,  the  omission 
Uy  to  arraign  ana  to  ask  for  a  plea  is  immaterial  to  his  rights  and  may 
smed  to  be  waived.  People  r.  Qsterhout,  34  Hun,  262  ;  3  N.  Y.  Cr., 
OW.  Dig.,  294. 

ea  setting  forth  certain  aUeged  defects  in  the  formation  of  the  grand 
vhich  indicted  the  defendant,  is  no  longer  allowed.  People  v.  Petrea, 
n.  101  ;  1  N.  Y.  Cr.,  198. 

Ity. — ^Where  the  prisoner  pleads  guilty,  no  conviction  is  necessarv. 
»  ex  rel.  Evans  v.  McEwan,  2  N.  Y.  Cr.,  307  ;  67  How.,  105.  There 'is 
g  for  the  court  to  do  but  to  pronounce  sentence.  Id. 
.  guilty. — Where  the  plea  of  not  guilty  was  interposed,  and  subse- 
V  the  plea  of  former  conviction  Is  put  in  without  withdrawing  the 
lefense,  both  pleas  stand  upon  tlie  record  and  form  separate  issues  of 
•  be  dispoeed  of  in  the  same  trial  and  before  the  same  jury.  People  v. 
r,  48  St  Rep.,  28  ;  65  Hun,  392  ;  8  N.  Y.  Cr.,  443. 
3re  the  pleas  of  not  guilty  and  of  former  judgment  are  separately  in- 
Bd,  it  is  not  the  intention  of  the  stiitute  that  they  should  be  both  tried 
nme  jury.  People  v.  Trimble,  38  St.  Rep.,  998  ;  60  Hun,  866  ;  15  N. 
yp.,  eO ;  aff  d,  42  St  Rep.,  717  ;  131  N.  Y..  121. 

*  See  g  830,  post. 
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Former  acquittal,  etc. — The  defense  of  former  acquittal  must  be 
pleaded,  and,  in  the  absence  of  a  plea  setting  it  up,  the  question  cannot  be 
raised.  People  v.  Cignarale,  16  St.  Rep.,  155  ;  110  N.  Y.,  29  ;  6  N.  Y.  Cr., 
95. 

An  irregularity,  if  any,  in  not  entering  a  formal  judgment  upon  a  verdict 
rendered  for  the  people  on  the  sole  issue  of  former  conviction,  furnishes  no 
ground  upon  which  the  court,  on  the  second  trial,  can  be  required  to  direct 
a  verdict  of  acquittal.  People  v.  Trimble,  42  St.  Rep..  717 ;  131  N.  Y.,  121 ; 
aflTe  88  St.  Rep.,  998  ;  60  Hun,  366  ;  15  N.  Y.  Supp.,  60. 

The  only  possible  and  proper  iudgment,  when  the  plea  of  a  previous  con- 
viction or  acquittal  is  interposed,  must  be  either  an  acquittal  because  of  th^ 
former  trial,  or  that  the  plea  has  not  been  sustained  and  the  defendant  must 
answer  over.     Id, 

If  it  is  made  to  appear,  in  a  capital  case,  that  there  had  been  a  former  ac- 
Quittal,  the  court  of  appeals  womd,  under  the  statute  of  1887,  take  notice  of 
the  fact,  though  not  presented  by  a  formal  plea.  People  r.  Cignarale,  IS 
St.  Rep.,  155 ;  110  N.  Y.,  29  ;  6  N.  Y.  Cr.,  95. 

See  People  ex  rel.  Benton  r.  Court,  etc.,  46  St.  Rep.,  256  ;  8  N.  Y.  Or..  857; 
19  N.  Y.  Supp.,  509 ;  People  r.  McHale,  39  St.  Rep.,  761 ;  15  N.  Y.  Supp., 
499. 

§  333.  Plea,  how  put  in.— Every  plea  must  be  oral,  and  must 
be  entered  upon  the  minutes  of  the  court. 

See  section  842,  po^t. 

Oral.— A  plea  must  be  oral.  People  c.  Petrea,  30  Hun,  101 ;  1  N.  Y.  Cr.r 
198. 

Upon  minutes. — The  plea  must  be  entered  upon  the  minutes.  Peopla 
t.  O^eil,  18  St.  Rep.,  231  ;  47  Hun,  157. 

Time. — There  is  nothing  in  this  section  prescribing  the  time  when  the 
plea  shall  be  entered.  People  v,  McHale,  39  St.  Rep.,  761 ;  15  N.  Y.  Supp-r 
499. 

§  334.  Its  form.— The  plea  must  be  entered  in  substantially 
the  following  form : 

1.  If  the  defendant  plead  guilty  to  the  crime  charged  in  the 
indictment,  "  the  defendant  pleads  that  he  is  guilty. 

2.  If  he  plead  guilty  to  any  lesser  crime  than  that  charged  in 
the  indictment,  "the  defendant  pleads  guilty  to  the  crime  of 
-^—  (naming  it). 

3.  If  he  plead  not  guilty,  "  the  defendant  pleads  not  guilty.** 

4.  If  he  plead  a  former  conviction  or  acquittal,'*  the  defendant 
pleads  that  he  has  already  been  convicted  (or  acquitted,  as  the 
case  may  be),  of  the  crime  charged  in  this  indictment,  by  tha 

judgment  of  the  court  of (naming  it),  rendered  at  — ^^ 

(naming  the  place),  on  the day  of ." 

Form. — The  form  of  the  plea  is  prescribed  by  this  section.  People^ 
O'Neil,  13  St.  Rep.,  231 ;  47  Hun,  157. 

Subd.  3  of  this  section  prescribes  the  form  of  a  plea  in  the  case  the  defend' 
ant  pleads  not  guilty.  People  v.  McHale,  89  St.  Kep.,  651 ;  15  N.  Y.  Supp-> 
499. 

§  335.  Plea  of  guilty,  how  put  in.— A  plea  of  guilty  ca» 

only  be  put  in  by  the  defendant  himself  in  open  couity  except 

Upon  an  indictment  against  a  corporation  ;  in  which  case  UtoaJ 

be  put  in  by  counsel. 

It  was  held,  in  People  v.  Equitable  Gas  lijrht  Co.,  6  N.  Y.  C&r.,  189,  ^ 
the  Code  had  made  no  provision  for  compelling  a  oorporatioii,  whkli  b*^ 
been  indicted,  to  appear  before  the  court  and  plead  to  tne  <TMii<M.ift— >t-   W 

section  681.  post. 
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8S6.  Ploa  of  insanity.— Whenever  a  person,  in  confinement 
er  indictment,  desires  to  offer  the  plea  of  insanity,  he  may 
$ent  such  plea  at  the  time  of  his  arraignment,  as  a  specifica- 
i  under  the  plea  of  not  guilty. 

«  section  658,  po8L 

nder  plea  of  not  guilty. — A  defendant  is  permitted  by  this  section 
lead  insanity  by  way  of  a  specification  to  the  plea  of  not  guilty.  People 
hinelander,  2  N.  Y.  Cr.,  338. 

lere  is  no  provision  in  the  statutes  for  a  plea  of  insanity,  except  that 
iorized  by  this  section  which  is  required  to  be  made  upon  arraignment, 
pie  V.  McElvaine,  36  St.  Rep.,  180  ;  126  N.  Y.,  605 ;  8  N.  Y.  Cr.,  169. 
le  defendant  in  this  case,  aiter  his  demurrer  had  been  overruled,  pleaded 
guilty  and  added  specifications  of  insanity.  People  v.  Norton,  2  N.  Y. 
320. 

be  question  of  the  accused's  insanity  at  the  time  of  the  commission  of 
offense  is  always  open  for  trial  under  a  plea  of  not  guilty.  People  r. 
Slvaine,  36  St.  Rep.,  181 ;  125  N.  Y.,  609  ;  8  N.  Y.  Cr.,  159. 
JArmatiye  issue. — The  defense  of  insanity  is  an  affirmative  issue  which 
defendant  is  bound  to  prove.  Brotherson  v.  People,  75  N.  Y.,  159.  But, 
here  is  a  well-foundea  doubt  as  to  his  sanity  at  the  time  of  the  com- 
sion  of  the  crime,  he  should  be  acquitted.     Id. 

lie  prisoner  is  entitled  to  the  benefit  of  any  doubt  resting  upon  the  ques- 
1  of  sanity.     People  r.  McCann,  16  N.  Y.,  58. 
ee  People  v.  Whedon,  2  N.  Y.  Cr.,  320. 

§  337.  Ties,  may  be  withdrawn,  by  permission  of  the  court. — 

le  coui't  may  in  its  discretion,  at  any  time  before  judgment 

on  a  plea  of  guilty,  permit  it  to  be  withdrawn,  and  a  plea  of 

t  guilty  substituted. 

U  application,  imder  this  section,  is  addressed  to  thQ  judicial  discretion 
the  presiding  judge.    People  r.  Joyce,  4  N.  Y.  Cr.,  348. 

§  338.  What  is  denied  by  plea  of  not  guilty.— The  plea  of 
t  guilty  is  a  denial  of  every  material  allegation  in  the  indict- 
mt. 

Jee  section  831,  ante, 

•he  reference  to  this  section  in  People  v.  Petrea,  30  Hun,  115  ;  1  N.  Y. 

•  217,  should  be  to  section  238,  ante. 

^section  does  not  change  the  rule  that,  on  the  trial  of  indictment  under 
'  former  excise  law,  it  devolved  upon  the  defendant  to  prove  a  license. 
>plev.  Bradley,  33  St.  Rep.,  565  ;  11  N.  Y.  Supp.,  596. 
«e  People  v.  McHale,  39  St.  Rep.,  761 ;  15  N.  Y.  Supp.,  499. 

5  339.  What  may  be  given  in  evidence  under  it.— AH  mat- 

8  of  fact,  tending   to   establish   a  defense,  other  than  that 

'Cified  in  the  third  subdivision  of  section  332,  may  be  given  in 

^dence  under  a  plea  of  not  guilty. 

^e  reference  to  this  section  in  People  ».  Petrea,  30  Hun,  115  ;  1  N.  Y. 
»  217,  should  be  to  section  238,  ante. 

^y  this  section,  all  matters  of  fact  tending  to  establish  a  defense,  except 
^^taer  judgment  of  conviction  or  accjuittal  of  the  crime  charged,  may  be 
^  in  evidence  under  the  plea  of  not  guilt>^     People  v.  Durrin,  2  K.  Y. 

♦  8^.  The  pleas  of  not  guilty  and  of  former  conviction  or  acquittal  are 
^nly  special  pleas  now  allowed  to  an  indictment.     Id. 

^statute  of  limitations  can  be  proved  under  the  general  isBueof  nd 
%.   Id. 

'  cannot  be  interposed  by  special  plea.  Id.  No  reply  is  allowed  to  the 
^ccntion.    Id. 

ee  People  v.  Cignarale,  16  St.  Rep.,  155;  110  N.  Y.,  29;  6  N.  Y.  Cr.,  95; 
•pie  V.  MoHale,  89  St.  Rep.,  761;  15  N.  Y.  Supp.,  499. 
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§  340.  What  is  deemed  a  former  acquittal.— If  the  defendant 
were  formerly  acquitted  on  the  ground  of  a  variance  between  the 
indictment  and  the  proof,  or  the  indictment  were  dismissed  upon 
an  objection  to  its  form  or  sul)stance,  without  a  judgment  of 
iicquittal,  it  is  not  deemed  an  acquittal  of  the  same  offense. 

An  acquittal  on  the  ground  of  variance  between  the  indictment  and  tiv 
proof  forms  no  bar  to  a  trial  and  conviction  upon  a  subsequent  indicdnent 
for  the  same  offense.  People  v.  Meakim,  40  St.  Rep.,  686 ;  61  Hun,  838 ;  8 
N.  Y.  Cr.,  315;  15  N.  Y.  Supp.,  917.  The  defendant,  having  obtained  ai 
acquittal  on  such  ground,  cannot,  on  the  second  indictment,  claim  tiiatit 
was  on  the  merits.    Id. 

A  plea  of  an  alleged  acquittal,  had  on  the  ground  of  variance  between  tin 
indictment  and  the  proof,  in  that  the  proof  failed  to  show  certain  facti 
necessary  to  establish  the  offense  alleged,  was  held,  in  Canter  v.  People,  1  | 
Abb.  Ct.  Dec.,  305.  not  to  be  sufficient  as  a  bar  to  a  trial  and  conviction upoe 
a  subsequent  indictment  for  tlie  eame  offense. 

§  341.  What  is  deemed  a  former  acquittal.— When,  howeyer, 
the  defendant  was  acquitted  on  the  merits,  he  is  deemed  acquitted 
of  the  same  offense,  notwithstanding  a  defect  in  form  or  sub- 
stance, in  the  indictment  on  which  he  was  acquitted. 

Where  it  does  not  appear  that  the  former  acquittal  resulted  from  a  Tin- 
ance  between  the  indictment  and  proof,  or  from  any  exception  to  the  ffliffl 
and  sufficiency  of  the  indictment,  the  presumption  is  that  the  acquittal  ▼« 
on  the  merits,  and  that  it  is,  therefore,  a  bar  to  a  second  trial  Croft  v* 
People,  15  Uun,  484. 

§  342.  If  defendant  refuse  to  answer  indictment,  plea  of  not 
guilty  to  be  entered.— If  the  defendant  refuse  to  answer  an  in- 
dictment, by  demurrer  or  plea,  a  plea  of  not  guilty  must  be 
entered. 

The  defendant  need  not  plead  imless  he  desires  to  do  so.    People  f.  OltB^ 
hout,  34  Hun,  262  ;  3  N.  Y:,  445  ;  20  W.  Dig.,  2W. 
See  People  v,  McHale,  39  St.  Rep.,  761  ;  15  N.  Y.  Supp.,  499. 
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REMOVAL  OF   THE   ACTION,   BEFORE  TRIAL. 

Section  343.  Existing  writs  and  proceedings,  to  remove  indictment  belort 

trial  abolished. 

344.  AVlu'n,  and  in  what  cases,  indictment  may  be  remofed  beftJrt 

trial. 

345.  If  former  trial  were  had,  indictment  may  be  removed  beftjre  th« 

new  trial. 
340.  Ai)i»lication  for  removal,  how  made. 
347.  ISlay  of  trial,  how  obtained,  to  enable  defendant  to  apply  ^ 

removal. 
34S.  Decision  on  ap]»lieation  for  stay,  to  be  indorsed  on  papers  uA 

filed. 
349.  If  application  for  stay  be  denied,  no  other  application  can  «* 

made. 
300.  Violation  of  last  section,  a  misdemeanor  and  eontemptf  *^ 

order  of  removal  to  lye.  vacated. 
351.  Order  of  removal  to  be  filed,  and  pleadings  and  prooeedliig>  ^ 

be  transmitted. 

.3.52.  Proceedings  on  removal,  if  defendant  be  in  custody.  

353.  Order    for    removal    must    be    filed,  before    a  juror  is  8*** 

Autlioritv  of  tlie  court  to  which  indictment  is  remofed. 
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I  343.  Existing  writs  and  prooeedings,  to  remove  indiot- 
nt  before  trial  abolished.— AH  writs  and  other  proceedings 
"etofore  existing,  for  the  removal,  upon  the  application  of  tne 
'endant,  of  criminal  actions  prosecuted  by  indictment,  from  one 
ut  to  another  before  trial,  are  abolished. 
I  344.  When  and  in  what  cases,  indictment  may  be  removed 
lore  trial.— A  criminal  action,  prosecuted  by  indictment,  may 
any  time  before  trial,  on  the  application  of  the  defendfint,  hd 
moved  from  the  court  in  which  it  is  pending,  as  provided  in 
8  chapter,  in  the  following  cases  : 

I.  From  a  county  court  or  a  city  court,  to  a  term  of  the  supreme 
irt  held  in  the  same  county,  for  good  cause  shown  ; 
i.  From  the  supreme  court,  or  a  county  court,  or  a  city  court, 
a  term  of  the  supi-eme  court  held  in  another  county,  on  the 
>and  that  a  fair  and  impartial  trial  can  not  be  had  in  the  county 
city  where  the  indictment  is  pending. 

Lm'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 
Hsoretion. — ^The  application,  under  this  section,  rests  in  the  sound  dis- 
fcion  of  the  court  or  judge  who  is  to  determine  it.    People  o.  Sessions,  62 
w.,  415 ;  10  Abb.  N.  C.  192. 

leasions  to  oyer  and  terminer.— What  is  **  good  cause  **  for  the  re- 
val  of  an  indictment  from  the  sessions  to  the  oyer  for  trial,  see  People  v. 
Edons,  ante ;  Peoi)le  v.  Squire,  1  St.  Rep.,  534 ;  4  N.  Y.  Cr.,  445. 
^eiBons,  indicted  in  the  court  of  sessions  for  the  county  of  New  York, 
re  no  vested  right  to  be  tried  by  that  court,  either  before  or  after  plea, 
nnpson  v.  People,  6  Him,  185.  The  indictment  may,  by  order  of  said 
irt,  be  transferred  to  the  court  of  oyer  and  terminer.  Id.  After  arraign- 
nt  and  conviction  in  the  latter  court,  it  is  too  late  for  the  prisoner  to 
ect  tibat  the  removal  was  without  his  consent.  Id. 
lie  court  ot  general  sessions  has  power  to  transfer  a  case  to  the  court  of 
T  and  terminer,  even  though  the  latter  court  is  then  in  session.  Dolan 
People,  6  Hun,  493. 

lie  nigh  character  and  political  prominence  of  defendants  is  not  "  good 
ise"  for  which,  under  this  section,  an  indictment  will  be  removed  for 
d  from  the  court  of  general  sessions  to  the  court  of  oyer  and  terminer. 
)ple  r.  Clark,  15  N.  Y.  Supp. ,  79. 

Vhen  a  motion  to  remove  an  indictment  from  the  court  of  sessions  to  the 
ut  of  oyer  and  terminer  will  be  granted.  People  v.  Squire,  1  St.  Rep., 
;  4  N.  Y.  Cr.,  445  ;  People  v.  Sessions,  62  How.,  415  ;  10  Abb.  N.  C,  192. 
ie  grounds  for  the  removal  of  the  indictment  from  the  court  of  sessions 
the  court  of  oyer  and  terminer  were  held  insufficient  in  People  v.  Rourke, 
Abb.  N.  C,  89. 

7pon  what  proof. — ^To  entitle  a  defendant  to  a  removal  of  a  criminal 
ion  to  another  county,  he  must  make  out  a  clear  and  convincing  case 
it,  by  reason  of  popular  passion  or  prejudice,  he  cannot  have  a  fair  trial 
the  County  where  the  venue  is  laid.  People  v.  Sharp,  5  N.  Y.  Cr.,  155  ; 
dple  V,  Sammis,  3  Hun,  560. 

when  an  accused  person  applies  to  remove  a  criminal  action  from  a  court 
oyer  and  terminer  to  the  same  court  of  another  county,  he  must  affirma- 
dy  and  clearly  show  tliat,  by  reason  of  popular  passion  or  prejudice,  he 
anot  have  a  fair  and  impartial  trial  in  the  county  where  the  venue  is  laid, 
ople  V.  Squire,  1  St.  Rep. ,  534  ;  4  N.  Y.  Cr. ,  455. 

NjOtiee. — It  is  not  necessary  to  give  to  defendant  notice  of  an  application, 
the  part  of  the  district  attorney,  to  transfer  an  indictment,  found  in  one, 
anotner,  court  for  trial.  People  v.  Carolin,  24  St.  Rep.,  595  ;  115  N.  Y., 
B;7N.  Y.  Cr.,  122. 

Btay. — ^By  this  section  et  «eg.,  a  prisoner  may  apply  to  remove  his  case 
*i  a  court  in  which  the  indictment  is  p)ending,  and,  for  that  purpose, 


*y  apply  to  a  judge  fdr  a  stay.     People  ex  rel.  Mimsell  v.  Court,  etc.,  101 
Y.,251;  4N;  Y.  Cr.,75;  3~ 


How.  N.  S.,  418. 
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§  345.  If  former  trial  were  had,  indiotxnent  may  be  removed 
before  the  new  trial.— If  one  or  more  trials  be  had,  and  a  new 
trial  is  necessary,  either  by  reason  of  the  discharge  of  a  jury 
without  a  verdict,  or  of  the  granting  of  a  new  trial,  the  removal 
may  be  allowed  at  any  time  oef ore  the  new  tidal. 

§  346.  Applicationforremovaljhowmade.— The  application  for 
the  order  of  removal  must  be  made  to  the  supreme  court,  at  a 
special  term  in  the  district,  upon  notice  of  at  least  ten  days  to 
the  district  attorney  of  the  county  where  the  indictment  is  pend- 
ing, with  a  cop3^  of  the  aCBdavits  or  other  papers  on  which  the 
application  is  founded. 

Under  the  provision  of  the  Revised  Statutes,  authorizing  courts  of  general 
sessions  to  send  indictments  to  the  next  court  of  oyer  and  tenniner,  it  was 
not  necessary  to  give  the  accused  notice  of  appucation  for  an  order  of 
removal.  Leighton  r.  People,  88  N.  Y.,  117 ;  10  Abb.  N.  C,  261.  But  for 
the  practice  in  this  respect  under  the  Code,  see  this  section. 

Notice  by  district  attorney.— Notice  to  the  defendant  of  an  i^i^ca- 
tion  on  the  part  of  the  district  attorney  to  transfer  an  indictment  foond  in 
one  court  to  another  for  trial,  is  not  necessary.  People  p.  Ciut>lin,  24  St 
Rep.,  595  ;  115  N.  Y.,  658  ;  7  N.  Y.  Cr.,  123. 

See  People  v.  Sessions,  62  How.,  415  ;  10  Abb.  N.  C,  192. 

§  347.  Stay  of  trial,  how  obtained,  to  enable  deDdndant  to 
apply  for  removal.— To  enable  the  defendant  to  make  the  ap- 
plication, a  judge  of  the  supreme  court  may,  in  his  discretion, 
upon  good  cause  shown  by  affidavit,  make  an  order  staying  the 
trial  of  the  indictment,  until  the  application  can  be  made  and 
decided. 

An  application  for  a  stay  of  proceedings  under  this  section  should  ordi- 
narily be  made  upon  notice  to  the  district  attorney.  People  v.  Bourke,  11 
Abb.  N.  C,  89.  The  affidavit  should  state,  with  precision  and  accuracy, 
the  exact  situation  of  the  indictment,  the  steps  already  taken  in  the  court 
from  which  removal  is  sought,  and  the  supposed  intended  action  in  such 
court,  while  the  application  is  being  made.    Id. 

See  People  v.  Sessions,  63  How.,  416  ;  10  Abb.  N.  C,  192. 

§  348.  Decision  on  application  for  stay,  to  be  indorsed  on 
papers  and  filed.— When  an  application  for  an  order  to  stay  the 
trial  is  made  to  the  supreme  court,  it  must  indorse  its  decision 
on  the  affidavits  or  other  papers  presented,  and  cause  them  to 
be  immediately  filed  with  the  clerk  of  the  court,  in  which  the 
indictment  is  pending. 

S  349.  If  application  for  stay  be  denied,  no  other  applioa- 
tion  can  be  made.— If  the  application  for  an  order  to  stay  the 
trial  has  been  made  before  one  judge  and  denied,  a  similar  ap- 
plication cannot  be  made  to  another  judge. 

§  350.  Violationoflast  section  a  misdemeanor  and  contempt, 
and  order  of  removal  to  be  vacated.— A  violation  of  the  last  sec- 
tion is  punishable  not  only  as  a  misdemeanor,  but  as  a  contempt 
of  the  court  in  which  the  indictment  is  pending  ;  and  that  court 
must  vacate  an  order  of  removal  made  in  violation  thereof. 

This  section  includes  cases  only  for  the  punishment  of  a  party,  who  ob- 
tains an  order  staying  proceedings  from  one,  after  an  application  tor  it  bit 
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been  denied  by  another,  judge.  People  ex  rel,  Munsell  v,  Courc,  etc.,  86 
Hun,  280 ;  8  N.  Y.  Cr.,  208 ;  aflTd,  101  N.  Y.,  251 ;  4  N.  Y.  Cr.,  75. 

Where  an  application,  made  under  section  847,  ante,  is  denied,  a  further 
Appeal  to  another  judge  is  forbidden  and  made  punishable  as  a  contempt. 
People  ex  rel,  Munsell  v.  Court,  etc.,  101  N.  Y.,  251 ;  4  N.  Y.  Cr.,  75  ;  afrg 
38  Hun,  280 ;  8  N.  Y.  Cr.,  208. 

A  violation  of  this  section  is  classed  as  a  simple,  and  is  not  denominated 
A  criminal  contempt.    Id. 

The  obtaining  of  an  order  staying  the  trial,  to  enable  the  defendant  to 
Apply  for  an  order  of  removal,  from  one  judee,  after  an  application  for  it 
has  been  denied  by  another,  may  be  punished  as  a  crimmal  contempt. 
People  ex  rel.  Munsell  v.  Court,  etc.,  86  Hun,  277  :  8  N.  Y.  Cr.,  216. 

§  351.  Order  of  removal  to  be  filed,  and  pleadings  and  pro- 
ceedings to  be  transmitted.— If  the  supreme  court  order  the  re- 
moval of  the  action,  a  certified  copy  of  the  order  for  that  pur- 
pose must  be  delivered  to  and  filed  with  the  clerk  of  the  court 
where  the  indictment  is  pending ;  who  must  thereupon  transmit 
the  same  with  the  pleadings  and  proceedings  in  the  action,  in- 
cluding all  undertakings  for  the  appearance  of  the  defendant  or 
of  the  witnesses,  or  a  certified  copy  of  the  same,  to  the  court,  to 
-which  the  action  is  removed. 

§  352.  Proceedings  on  removal,  if  defendant  be  in  custody .— 
If  the  defendant  be  in  custody,  and  the  removal  be  into  another 
county  than  that  where  the  indictment  is  pending,  the  order  must 
provide  for  the  removal  of  the  defendant,  by  the  sheriff  of  the 
county  where  he  is  imprisoned,  to  the  custody  of  the  proper  offi- 
cer of  the  county  to  which  the  action  is  removed;  and  he  must 
be  forthwith  removed  accordingly. 

Am'd  by  chap.  880  of  1895.  In  eflfect  January  1, 1896 
.§  353.  Order  for  removalmustbefiled,  before  a  juror  is  sworn. 
Authority  of  the  court  to  which  indictment  is  removed.— An 
order  for  the  removal  of  the  action  is  of  no  effect,  unless  a  certi- 
fied copy  thereof  be  filed,  as  required  by  section  361,  before  a 
juror  is  sworn  to  try  the  indictment.  When  thus  filed,  the  court 
to  which  the  action  is  removed,  must  proceed  to  trial  and  judg- 
ment therein. 
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or  THE  PROCEEDINGS  ON  THE  INDICTMENT,  BEFORE  TRIAL. 

Chapteb  I.  The  mode  of  trial. 

II.  Formation  of  the  trial  jury. 
III.  Challenging  the  jury. 

CHAPTER  I. 

THE  MODE   OF   TRIAL. 

Section  354.  Issue  of  fact,  defined. 

355.  How  tried. 

356.  Appearance. 

357.  Preparation  for  trial. 
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354.  Issue  of  ftust,  defined.— An  issue  of  fact  arises^ 
Upon  a  plea  of  not  guilty  ;  or 
2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 

crime. 

See  notes  under  following  section. 

Issue  of  fkct.— Where  both  defenses  are  interposed,  upon  each  an  issue 
of  fact  exists.    People  v.  Ck)nnor,  48  St.  Rep.,  28  ;  65  Hun,  8»2  ;  8  N.  Y.  Cr., 

443. 

Bar. — A  conviction  on  a  void  verdict  forms  no  basis  for  a  defense  of  for- 
mer conviction.     Id. 

§  355.  How  tried.— An  issue  of  fact  must  be  tried  by  a  jury 
of  the  county  in  which  the  indictment  was  found,  unless  the  action 
be  removed,  by  order  of  the  supreme  court,  into  another  county, 
as  provided  in  the  second  subdivision  of  section  844. 

A'md  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Trial  by  jury.— Section  2,  art.  1  of  the  State  Ck>nstitution  provides: 
**  The  trial  Dv  jury  in  aU  cases  in  which  it  has  been  heretofore  used  shall 
remain  inviolate  forever ;  but  a  jury  trial  may  be  waived  in  all  civil  oafl» 
in  the  manner  to  be  prescribed  by  law." 

The  trial  by  jury  referred  to  evidently  means  a  trial  by  a  common-la^ 
jury  of  twelve  men.  People  ex  rel.  Comaford  v.  Dutcher,  83  N.  Y.,342r 
Hill  ».  People,  20  id.,  363  ;  Wynehamer  v.  People,  13  id.,  878. 

The  trial  must  be  by  a  jury  of  twelve,  and  not  bv  a  leas  number,  though- 
the  defendant  consent  thereto.     Cancemi's  case,  18  N.  Y.,  128. 

Trial. — The  proceedings  of  the  commissioners,  appointed  under  seotioiB* 
658, 2^oat,  form  no  part  of  the  trial  of  the  issue  joined  by  the  plea  of  th^ 
defendant  to  the  indictment.    People  v.  Haight,  3  N.  Y.  Cr.,  62  ;  13  Abb» 
N.  C,  199. 

§  356.  Appearance.— If  the  indictment  be  for  a  misdemeanofr^ 
the  trial  may  be  had  in  the  absence  of  the  defendant,  if  he  ap^ 
pear  by  counsel ;  but  if  the  indictment  be  for  a  felony,  the  de-^ 
lendant  must  be  pereonally  present. 

See  notes  under  section  297,  ante  ;  and  sections  427  and  484,  post. 

Motion  to  set  aside  indictment.— On  a  motion  to  quash  an  indict* 
ment,  it  ia  not  necessary  tliat  the  defendant  should  be  present  in  cooit 
during  the  argument.  People  c.  Vail,  57  How.,  85;  6  Abb.  N.  C,  206. 
Tlie  court  may  refuse  to  hear  it  in  his  absence.     Id. 

Trial. — In  People  v.  Bragle,  88  N.  Y.,  585,  the  prisoner  wishing  to  com- 
municate with  a  witness  by  telephone,  which  was  in  an  anteroom  con- 
nected with  the  court-r(X)m  by  swinging  doors  and  within  call,  went  ther» 
against  the  objection  of  the  district-attorney,  and  was  absent  about  fiv& 
minutes.  During  his  absence,  his  counsel  continued  the  examination  of  & 
witness.  It  was  lield  that  this  was  not  a  violation  of  a  statutory  provision 
(2  R.  8.,  784,  section  13),  substantially  similar  to  this  section. 

Judgment  need  not  fltate. — The  judgment  record  upon  a  conviction  for 
a  felon V  need  not  state  the  constant  presence  of  the  prisoner  during  the 
trial.     Stephens  v.  People,  19  N.  Y.,  549  ;  4  Park.,  396. 

Appeal. — The  personal  attendance  of  the  defendant  on  the  argument  of 
the  a])ix>al.  or  at  the  decision  of  the  appeUate  court,  in  a  capital  case,  is  not 
necessary  to  give  such  court  jurisdiction.     People  r.  Clark,  1  Park.,  360. 

§  357.  Preparation  for  trial.— After  his  plea,  the  defendant  i» 
entitled  to  at  least  two  days  to  prepai'e  for  his  trial,  if  he  re- 
quire it. 
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See  subd.  7,  §  3347,  Civil  Code. 

CHAPTER  11. 

FORMATION   OF  THE   TRIAL  JURY. 
Section  358.  Jurors  in  criminal  courts. 

I  868.  Jurors  in  criminal  courts.— The  trial  jury  is  formed,  a» 

ascribed  by  the  Code  of  Civil  Procedure. 

ee  Code  of  Civil  Procedure,  sections  1027-1062  inclusive. 

'ormation  of  the  jury.    Sections  1163-1180  ;  1190,  3350,  3351  of  Code  of 

II  Procedure. 

Vial  jurors  in  city  and  county  of  New  Ybrk.    Sections  1029,  1079-1125^ 

4,  1191,  of  Code  of  Civil  Procedure.  Trial  jurors  in  King's  county, 
ttions  1029,  1126-1162,  1174,  1191  of  Code  of  CivU  Procedure.  Alien  not 
itled  to  special  jury.     Section  1190  of  Code  of  Civil  Procedure. 

lie  forms  prescribed  for  the  drawing  and  return  of  the  jury  are  found  in 
tions  1043-1048  of  Code  of  Civil  Procedure.     People  u.  Petrea,  30  Hun^ 
;  1  N.  Y.  Cr.,  198. 

(eneca  county.— The  provisions  of  section  3,  chap.  137  of  1822,  in 
erence  to  the  drawing  of  jurors  in  the  county  of  Seneca,  have  not  been 
lealed.  People  p.  Johnson,  16  St.  Rep.,  846  ;  110  N.  Y.,  134. 
The  provisions  of  this  section  do  not  apply  to  that  county.  Id. 
lunges  by  legislature.— It  is  within  the  power  of  the  legislature  to 
ie,  from  time  to  time,  such  changes  in  the  law  in  respect  to  the  mode  of 
Kniring  and  impaneling  a  jury,  as  it  may  deem  expedient,  limited. 
J  by  the  constitutional  obligation  to  preserve  the  right  of  trial  by  an  im- 
•tial  jury.    Stokes  r.  People.  53  N.  Y.,  164. 

Drawing  jury. — Mere  irregularities  in  the  drawing  of  petit  jurors  do- 
:  furnish  a  ground  for  reversing  a  conviction,  unless  it  appears  that  they 
?rated  to  the  injury  or  prejudice  of  the  defendant.  Cox  c.  People,  80  N. 
.500. 

In  objection  to  the  panel  of  jurors,  on  the  ground  that  they  were  drawn 
m  the  north  jurv  district  instead  of  the  entire  countv,  is  not  well  taken, 
^ple  D.  Johnson,  13  St.  Rep.,  48  ;  46  Hun,  672  ;  7  N.  Y.  Cr.,  408. 
n  People  v.  Kiernan,   3  N.  Y.  Cr.,  247,  there  was  but  one  jury  box. 
Might  into  court,  from  which  the  additional  jurors  were  drawn,  instead 
the  three  boxes  prescribed  by  sections  1050-1052  of  Code  of  Civil  Proced- 

5.  It  was  held  that  there  was  a  substantial  compliance  with  the  law  in. 
J  organization  of  the  jury,  and  that,  if  there  were  any  irregularities, 
'y  could  not  and  did  not  affect  the  rights  of  the  defendant,  and  must  be^ 
regarded.     See  also  same  case  on  appeal  to  court  of  appeals,  1.01  N.  Y.^ 

I ;  4  N.  Y.  Cr..  88 :  3  How.  N.  S.,  364. 

n  the  over  and  terminer,  the  trial  jury  is  formed  as  prescribed  in  thia 
tion.  People  r.  Jackson,  19  St.  Rep.,  510 :  111  N.  Y.,  369  ;  6  N.  Y.  Cr., 
I ;  for  this  court,  whether  held  by  original  appointment  or  by  adjourn- 
nt,  any  number  of  trial  jurors,  and  whenever  the  court  deems  necessary,. 
,y  be  summoned  by  its  direction. 

CHAPTER  III. 

CHALLENGING   THE   JURY. 


cmox    359.  Dofinition  and  division  of  challenges. 

360.  When  there  are  several  defendants,  they  roust  unite  in  their 

clialleiiges. 

361.  rhalionge  to  the  panel,  defined. 

862.  Upon  wliat  foundetl. 

863.  \Vlien  and  how  taken. 

£04.  If  sufficiency  of  facts  be  denied,  adverse  party  may  esc€|pk 
£xcepllon,  how  made  and  tried. 
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Section   365.  If  exception  overruled,  court  may  allow  denial  of  challenge.  If 

allowed,  may  permit  challenge  to  he  amended. 

366.  Denial  of  challenge,  how  made,  and  trial  thereof. 

367.  Who  may  he  examined  on  trial  of  challenge. 

368.  If  challenge  allowed,  jury  to  he  discharged.    If  disallowed,  jury 

to  he  impaneled. 
.369.  Defendant  to  be  informed  of  his  right  to  challenge  an  individoil 
jiut>r. 

370.  Kinds  of  challenge  to  individual  juror. 

371.  Challenge,  when  taken. 

372.  Peremptory  challenge. 

373.  Numher  of  peremptory  challenges  to  which  defendant  is  entitled. 

374.  Definition  and  kinds  of  challenge  for  cause. 

375.  General  causes  of  challenge. 

376.  Particular  causes  of  challenge. 
877.  Grounds  of  challenge  for  implied  hias. 

378.  Grounds  of  challenge  for  actual  bias. 

379.  Exemption  not  a  ground  of  challenge. 

380.  Causes  of  challenge,  how  stated. 

381.  Exceptions  to  challenge  and  denial  thereof. 

382.  Challenge,  how  tried,  if  denied. 

383.  Juror  challenged  may  be  examined  as  a  witness. 

384.  Rules  of  evidence  on  trial  of  challenge. 

385.  Challenges,  first  by  defendant  and  then  by  the  people. 

386.  Order  of  challenges. 

387.  Jury  to  be  sworn,  etc. 

§  359.  Definition  and  division  of  challenges.— A  challeDge  is 
:an  objection  made  to  trial  jurors,  and  is  of  two  kinds: 

1.  To  the  panel ; 

2.  To  an  individual  juror. 

Objection. — An  objection  to  a  panel  of  iui*ors,  and  to  each  juror,  is  in* 
tended  aa  a  chaUenge.     People  v.  Petrea,  30  Hun,  103  ;  1  N.  Y.  Cr.,  1^ 

Waiver. — The  defendant  may  waive  the  right  to  challenge  the  jury* 
People  tj.  Guidici,  100  N.  Y.,  503 ;  8  N.  Y.  Cr.,  558. 

§  360.  Where  there  are  several  defendants,  they  must  unite  in 
iJheir  challenges.— When  several  defendants  are  tried  together 
they  cannot  sever  their  challenges,  but  must  join  therein. 

§  361.  Challenge  to  the  panel,  defined.— A  challenge  to  the 
panel  is  an  objection  made  t^)  all  the  trial  jurors  returned,  and 
may  be  taken  as  well  to  the  panel  returned  for  the  term,  as  to  an 
:additional  panel  ordered  to  complete  the  jury. 

Definition. — A  challenge  is  an  objection  to  trial  jurors  either  to  tiie  panel 
or  to  an  individual  juror.     People  v.  Welch,  1  N.  Y.  Cr.,  488. 

Acts  of  omission.- This  section,  by  explicit  language,  is  confined  to 
-acts  of  omission  from  a  prescribed  procedure.  People  v,  Jackson,  19  ^ 
Rep..  509  ;  111  N.  Y.,  369. 

What  objection  cannot  be  taken.— The  objection  that  the  court  has 
discharged  jurors  from  the  panel  and  excused  tnem  from  further  service 
during  the  term,  cannot  be  taken  by  a  challenge  to  the  panel.  People  r. 
Packenham,  115  N.  Y.,  302  ;  24  St.  Rep.,  564  ;  People  ».  Jackson,  19 St  Rep.. 
509;  111  N.  Y.,369. 

The  dismissal  of  the  regular  panel,  if  erroneous,  is  not  within  this  section. 
People  V.  Jackson,  ante. 

waiver. — After  the  defendant's  challenge  to  the  array  has  been  sustained, 
he  can  withdraw  his  challenge,  and  thereby  waives  the  irregularity.  Pier- 
son  r.  People,  79  N.  Y.,  424. 

§  362.  Upon  what  foimded.- A  challenge  to  the  panel  can  be 
founded  only  on  a  material  departure,  to  the  pi*ejudice  of  the 
defendant  from  the  forms  prescribed  by  the  Code  of  Civil  Pro 
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cedure,  in  respect  to  the  drawing  and  return  of  the  jury,  or  on 
the  intentional  omission  of  the  sheriff  to  summon  one  or  more 

of  the  jurors  drawn. 

See  notes  under  section  358,  ante. 

Prejudice. — Challenges  to  the  array  existed  formerly  for  the  reason  that 
there  might  be  prejudice  on  the  part  of  the  sheriff.  People  r.  Petrea,  80 
Hun,  105  ;  1  N.  Y.  Cr.,  197.  Since  such  prejudice  cannot  now  affect  the 
drawing,  these  challenges  have  been  limited,  and  there  must  be  a  departure 
**to  the  prejudice  of  the  defendant."    Id. 

Irreguleuities  in  reference  to  the  working  of  the  machinery  provided  by 
statute  for  procuriuK  jurors,  offer  no  ground  for  reversing  a  conviction,  un- 
less it  appears  that  the  defendant  was  in  fact  injured  or  prejudiced  thereby. 
Cox  r.  People,  19  Hun,  439  ;  80  N.  Y.,  500. 

Prex>anng  ballots. — The  provision  conferring  the  right  to  challenge  the 
panel  says  nothing,  in  express  words,  as  to  a  cnallenge  for  any  material 
departure  in  respect  to  preparing  the  ballots.  People  v.  Petrea,  80  Hun, 
103;  IN.  Y.  Cr.,205. 

Omission  to  summon.— The  intentional  omission  of  the  sheriff  to  summon 
one  or  more  of  the  jurors  drawn  to  serve  at  a  court,  is.  by  this  section,  made 
a  ground  of  challenge  to  the  whole  panel.  People  v.  McQuade,  18  St.  Rep., 
288 :  21  Abb.  N.  C,  449  ;  110  N.  Y.,  806. 

See  People  v.  Petrea,  92  N.  Y.,  145  ;  1 N.  Y.  Cr.,  246 ;  65  How.,  59 ;  Peoples. 
Clark,  8  N.  Y.  Cr.,  175  ;  14  N.  Y.  Supp.,  648. 

§  363.  When  and  how  taken.— A  challenge  to  the  panel  must 
be  taken  before  a  juror  is  sworn,  and  must  be  in  writing,  specify- 
ing distinctly  the  facts  constituting  the  ground  of  challenge. 

Writing. — A  challenge  to  the  array  must  be  in  writing.  People  o. 
Petrea,  80  Hun,  103  ;  1  N.  Y.  Cr.,  105. 

XJnverifled.— The  fact  that  the  challenge  is  unverified,  is  not  a  ground 
of  demurrer.    Cox  c.  People,  19  Hun,  430 ;  80  N.  Y.,  510. 

See  People  v.  Wilber,  89  St.  Rep.,  748 ;  15  N.  Y.  Supp.,  486. 

§  364.  If  suffloienoy  of  the  &ct8  be  denied,  an  adverse  party 
may  except.  Exception,  how  made  and  tried.—If  the  sufficiency 
of  the  facts  alleged  as  a  ground  of  challenge  be  denied,  the  ad- 
verse party  may  except  to  the  challenge.  The  exception  need 
not  be  in  writing,  but  must  be  entered  upon  the  minutes  of  the 
court ;  and  thereupon  the  court  must  proceed  to  try  the  suffi- 
ciency of  the  challenge,  assuming  the  facts  alleged  therein  to  be 
true. 

See  section  881,  post. 

Trial. — Where  the  challenge  is  excepted  to,  under  this  section,  the  court 
must  try  its  sufficiency  upon  the  assumption  that  the  facts  alleged  therein 
«re  true.    People  v.  wilber,  39  St.  Rep.,  743  ;  15  N.  Y.  Supp.,  436. 

Upon  an  exception  to  the  challenge  to  the  panel,  the  proceedings  required 
by  section  865,  post,  must  be  taken.  People  v.  Petrea,  80  Hun,  108  ;  1  N.Y. 
€r..,  486. 

§  365.  If  exception,  overruled,  court  may  allow  denial  of  chal- 
lenge.   If  allowed,  may  permit  challenge  to  be  amended.— If,  on 

the  exception,  the  court  deem  the  cliallenge  sufficient,  it  may,  if 
justice  require  it,  permit  the  party  excepting,  to  withdraw  his 
exception,  and  to  deny  the  facts  allegedin  the  challenge.  If  the 
exception  be  allowed,  the  court  may,  in  like  manner,  permit  an 
mnendment  of  the  challenge. 

See  People  v.  Petrea,  80  Hun,  103 ;  1  N.  Y.  Cr.,  198. 

§  366.  Denial  of  challenge,  how  made,  and  trial  thereof.— if 
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the  challenge  be  deziied.  the  denial  mar,  in  like  mannei.  k 
oral,  and  must  be  eLitcre'J  ujon  the  minutes  of  the  eoun ;  and 
th*:  court  mu<  j:fX'*:^l  to  tnr  thr  question  of  fact- 


before  Court. — Whefc>  the  facts,  upon  vfaicfa  the  challenge  reett, 

ar^  'k-nif*!.  ih^  tnal  of  the  cbalkdDgtr  mua<  be  had  before  tfaeoMxrc  People  r. 
W*.Jrn.  1  N.  Y.  Cr..  4N?. 

When  disallowed. — Whoe  xht  facts  of  the  chalk  nse  are  denied  ind 
DTj  *'"iiihix(>:  b  fpTtfrD.  the  chalkA^r  »  prcifiefiT  diaaUovt^  People  r. 
Vku\0TT.  :»  St.  R^p..  74;5  :  15  N.  Y.  Sdpp..  4W. 

St*  P**.'pie  r.  Pecna.  ^>  Hnn,  1«J3  : 1  N.  Y'.  Cr..  196. 

2  3^'i7.  Who  may  be  examined  on  trial  of  ehalleDge.~Upon  the 

trial  of  the  challenge,  the  odiceis,  whether  judicial  or  miuisteriai^ 
wfio>e  irreeiilarity  is  complained  of.  as  well  as  any  other  pe^ 
iujii^.  uid^y  rje  examiiic«i  to  prove  or  disprove  the  facts  alleged  as 
the  ground  of  the  challensre. 

See  People  c.  Welch.  1  N.  Y.  Cr..  4*. 

i  348.  ^  challenge  allowed,  jury  to  be  diaduurged.  If  die- 
allowed,  jury  to  be  impaneled.~If,  either  upon  an  exception  to 
the  challenee,  or  a  denial  of  the  facts,  the  challenge  be  allowed, 
the  court  mast  di>ch;ir£rt:  the  jury,  so  far  as  the  trial  of  the  in- 
dictment in  question  is  concerned.  If  the  challenge  be  di:$al- 
lowtrd.  the  court  mast  direct  the  jury  to  be  impaneled. 

§  300.  Defendant  to  be  informed  ci  hia  ri^t  to  idiallnngean 

individual  juror.— Bt; fore  a  juror  is  called,  the  defendant  most 
Ije  informed  bv  the  court,  or  under  its  direction,  tliat  if  he  in* 
tend  to  challenge  an  individual  juror,  he  must  do  so  when  the 
juror  ap[iears,  and  before  he  is  sworn. 

The  efltahlished  provisioiLs  of  the  common  hiw  are  prcseiied  br  this  see^ 

tion  and  s*-r.-tion  371.  p^nst.  People  r.  Carpenter,  30  Hon,  817 ;  8^.  Y.  Or.. 
99:  16  Abb.  N.  C.  I3i». 

Swearing  jury ,  time  of —There  is  no  mle  of  practice  whirii  reqiitre» 
the  crmrt  to  |Kj<iC[irme  the  swearinK  of  the  jonr.  until  the  drawing  of  th» 
panel  ls  whoUv  completed.  People  r.  Carpenter.  1  St.  Ren.,  MS :  102  N.  Y. 
24«  :  4  N.  Y.  Cr.,  ISi  :  aflTg  36  Hun,  317  :  3  X.  Y.  Cr.,  »  ;  1«  Abb.  N.C., 
13". 

Time  of  Challenge.  An  accused  party  mar  challenge  a  person  who 
api^.-ar')  a-^  a  juror  at  any  time  before  he  is  8W(N-n,  and  it  is  not  in  the  poirer 
of  a  f.-fiurt  to  riejirive  him  of  that  right.  People  r.  Carpenter,  86  Hun ,  317 ; 
8  N.  Y.  Cr..  99 :  12  Abb.  N.  C  13i>.  But  see  this  case  onaeoond  appealinl 
bt.  R^p..  W*? :  102  N.  Y..  247. 

This  section  and  ser-tion  371.  po»t,  established  a  rule  for  the  benefit  of  tb§ 
2i(t:M^',\  wliidi  not  only  definf^  his  rights  as  to  the  time  ^rhen  his  cfaidleng^ 
luiiw  J>e  ma'l*f.  but  secures  thf-ni  to  him  bv  force  of  statnt<HT  law.  Pe^» 
r.  r  ari^nt^'r.  :i6  Hun   315  :  3  N.  Y.  CY..  KJO :  16  Abb.  N.  C  ISO. 

Afi*-r  the  prL-oner  has  been  allowed  a  fair  opportunitr  to  interpose  A 
|»<-r*:iMi*tor\-  iliall<.*iig*'  to  a  pn>|XM.*«l  juror,  his  legsd  ricrht  Is  not  impiired, 
in  fiir*i  lie  is  forf-flf^w.**!  as  t^>  tne  further  exercise  of  me  privilege,  by  th» 
adininL'tration  of  tlie  oath  to  th^  juror  at  anv  time  after  he  has  been  eiam* 
in^-ii  aij.l  ary-'-pt^-^l.  Pe«>ple  r.  Carpenter,  1  St.  Rep.,  648  ;  102  N.  Y.,  248;  4 
N.  V.  Cr..  !•-.•>. 

Presumption. — Where  it  does  not  appear  that  the  court  did  not  instruct 
th'-  df-f^'ndant.  at  the  time  tlie  jurors  were  drawn,  in  respect  to  his  right  to 


■'•■^rii.  iiie  gf'nerai  term,  on  appeal,  is  Douna  to  presume 
c^nipliance  with  all  the  rei^uirements  of  the  law.    Id. 
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S  370.  Kindsof  challenges  to  individual  jurors.— A  challenge 
•J  an  individual  juror  may  be  taken  either  by  the  people  or  by 
he  defendant,  and  is  either 

1.  Peremptory,  or 

2.  For  cause. 

This  section  divides  challenges  into  two  kinds.    People  v.  Welch,  1  N.  Y. 

!r.,  488. 

§  371.  Challenge,  when  taken.— A  challenge  must  be  taken 
irhen  the  juror  appears,  and  before  he  is  sworn ;  but  the  court 
aay,  in  its  discretion,  for  good  cause,  set  aside  a  juror  at  any 
ime  before  evidence  is  given  in  the  action. 

See  notes  under  section  369,  ante. 

The  reference  to  this  section  in  People  v.  Carpenter,  86  Hun,  815;  8  N.  Y. 
Jr.,  100,  should  be  to  section  372,  post. 

Discretion. — The  trial  judge  may,  in  his  discretion,  discharge  a  juror, 
fter  he  has  been  accepted  and  sworn,  but  his  refusal  is  not  error,  reople 
.  Beckwith,  3  St.  Rep.,  104;  5  N.  Y.  Cr.,  222,  232;  103  N.  Y.,  369. 

The  court  may,  in  its  discretion,  for  good  cause  shown,  remove  a  juror, 
r  cause  him  to  stand  aside  after  he  has  been  accepted.  People  r.  Hughes, 
6  St  Rep.,  415;  8  N.  Y.  Cr.,  451;  19  N.  Y.  Supp.,  551,  552;  affd,  50 St.  Rep., 
5. 

The  discretion,  conferred  by  this  section,  may  be  exercised  at  any  time 
•efore  the  actual  commencement  of  the  trial,  in  case  the  challenging  ^uiy 
las  not  exhausted  his  peremptory  challenges.  People  r.  Hughes,  46  St.  Rep., 
15;  8  N.  Y., Cr.  451;  19  N.  Y.  Supp.,  551.  552;  Peoples.  Tweed,  13  Abb.  N.  S., 
71.  This  point  was  reversed,  on  appeal,  in  People  r.  Hughes,  50  St.  Rep.^ 
5. 

The  court  can  exercise  such  discretion  without  requiring  the  counsel  pub- 
Icly  to  disclose  their  reasons  for  interposing  it.  People  v.  Hughes,  4o  St. 
tep.,  415;  8  N.  Y.  Cr.,  451;  19  N.  Y.  Supp.,  551,  552  ;  especially  m  case  the 
ourt  is  satisfied  that  substantial  reasons  exist,  which  render  it  improper  to 
How  such  juror  to  sit  in  the  case.  People  v.  Tw(^,  13  Abb.  N.  S.,  371. 
liis  point  was  reversed,  on  appeal,  in  People  v.  Hughes,  50  St.  Rep.,  65. 
?he  rule  laid  down  in  Tweed's  case,  13  Abb.  N.  S.,  371,  was  changed  by  the 
yode.  People  «.  Hughes,  50  St.  Rep.,  65;  affg  46  id.,  415;  8  N.  Y.  Cr.,  451; 
9N.Y.  Supp.,  551,  552. 

Peremptory. — A  peremptory  challenge  cannot  be  made  after  the  jury 
las  been  sworn.    People  r.  Carpenter,  ^  Hun,  496:  4  N.  Y.  Cr.,  49. 

Subsequently  swearing  the  jury  as  a  body  does  not  restore  this  right, 
speciaUy  when  done  at  the  request  of  tlie  party  complaining.    Id. 

The  court,  it  seems,  has  no  dLscretion  to  allow  a  peremptory  challenge  to  a 
uror  after  he  is  sworn  in  the  case.  People  v.  Hughes,  50  St.  Rep.,  65;  aflTg 
6  id.,  415;  8  N.  Y.  Cr.,  451:  19  N.  Y.  Supp..  551,  552. 

No  waiver  of  the  right  of  peremptory  challenge  will  be  implied  from  the 
lefendant's  mere  submission  to  a  rifdd*  and  illegal  rule  made  by  the  court. 
*eopler.  Carpenter,  36  Hun,  320;  3  N.  Y.  Cr.,  102. 

"  Qood  oanse.'' — ^What  constitutes  the  '*  good  cause,"  referred  to  in  this 
ection,  is  declared  bv  the  sucoeoding  sections  375,  370  and  377.  People  v, 
iughes,  50  St.  Rep.,  65;  aflf'g  46  St.  Rep.,  415;  19  N.Y.  Supp.,  551,  552;  8  N.Y. 
>.,  451. 

A  peremptory  challenge,  under  section  372.  pout,  is  not  a  challenge  for 
*  good  cause,"  within  the  meaning  of  this  section.     Id. 

The  obvious  meaning  of  this  s<x*tion  is  that  a  challenge  for  "  good  cause," 
^hich  is  required  to  be  taken  before  the  juror  is  sworn,  may,  nevertheless. 
>e  taken  thereafter,  and  before  evidence  is  given,  in  the  discretion  of  the 
iourt    Id. 

When  lost. — ^The  right  to  a  peremptor\'  challenge  is,  bv  this  section,  lost 
^hen  the  jury  is  sworn,  unless  the  i>arty  desiring  to  use  tne  challenge  can 
*U)w  cause  why  he  shall  be  permitted  to  do  so.  People  r.  Hughes,  46  St» 
tep.,  451;  8  N.  Y.  Cr.,  451;  19  N.  Y.  Supp.,  551,  552. 
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And  if  the  court,  in  the  exercLiie  of  its  diacietkm,  aUows  the  challenge,  ft 
sets  a^i<ie  the  iuror.     Id. 

Waiver. — Where  the  prisoner's  counsel  concedes  that  a  juror,  after  having 
been  sworn,  niay  be  pereu][>torily  challenged  in  the  discretion  of  the  court, 
a  ruling  allowing  such  challenge,  against  an  objection  on  the  ground  that 
such  discretion  can  not  be  exercised  uuon  the  bare  statement  oi  the  prose- 
cuting attorney  and  after  the  defenoant  has  exhausted  his  peremptory 
challenges.  Is  not  error,  and  the  exception  is  unavailing  where  there  has 
been  no  abuse  of  such  discretion.     Id. 

§  372.  Peremptory  challeiige.~A  peremptory  challenge  is  an 
objection  to  a  juror,  for  which  no  reason  need  be  given,  but 
upon  which  the  court  must  exclude  him. 

See  notes  under  sections  371.  376  and  dS5,  post. 

No  discretion. — Under  this  section,  the  court  has  no  discretion  in 
excluding  a  juror,  when  peremptorily  challenged.  People  t\  Hughes.  46  St 
Ren..  415:  »  N.  Y.  Cr.,  451;  19  N.  Y.  Supp.,  552;  affd,  50  St.  Rep.,  65. 

No  reason  given. — It  is  the  ver>'  essence  of  a  peremptory  challensd 
that  it  in  one  for  which  no  reason  nee^  be  giveiL  People  v.  Carpenter,  96 
Hun,  317;  3  N.  Y.  Cr.,  99. 

Time. — The  prisoner  mav  be  compelled  to  use  his  challenges  as  each 
juror  appears,  by  the  court  directing  that  each  one  be  sworn  before  he  takes 
his  seat.  Id.  But  this  does  not  militate,  in  the  slightest  degree  against  the 
right  of  the  prisoner  to  chaUenge  perem|)torily  up  to  the  last  moment 
before  tlie  oath  is  administered,  where  the  other  mode  of  impaneling  is 
pursued.     Id. 

§  373.  Number  ot  peremptory  challenges  to  which  defendant 
is  entitled.— Peremptory  challenges  must  be  taken  in  number  as 
follows : 

1.  If  the  crime  charged  be  punishable  with  death,  thirty ; 

2.  If  punishable  with  imprisonment  for  life,  or  for  a  term  of 
ten  years  or  more,  twenty ; 

3.  In  all  other  cases,  five. 

UiKin  the  trial  of  an  indictment  for  a  crime  punishable  by  imprisonment^ 
in  the  discretion  of  the  court,  for  ten  years  or  more,  the  defendant  is  entitled 
U)  twenty  pereraptor\'  cliallenges.  f  eople  c.  Keating,  40  St.  Rep.,  889 ;  61 
Hun,  261".  262,  263,  2W  :  16  N.  Y.  Supp.,  749.  750. 

It  wfis  held  that  the  defendant  had  a  right  to  this  number  in  case  of  a 
charge  of  manslaughter  in  the  first  degree.     Id. 

§  374.  Definition,  and  kinds  of  challenge  for  oause. — ^A  chal- 
lenge for  cause  is  an  objection  to  a  particular  juror,  and  is 
either, 

1.  General,  that  the  juror  is  disqualified  from  serving  in  any 
ease;  or 

2.  Particular,  that  he  is  disqualified  from  serving  in  the  case 
on  trial. 

Definition. — A  challenge  for  cause  is  an  obiection  to  a  partfoular  juror, 
and  may  be  either  general  or  i)articular.     People  «.  Welch,  1  N.  Y.  Cr.,  4W. 

§  37.5.  General  causes  of  challenge.— General  causes  of  chal- 
lenge are, 

1 .  A  conviction  for  a  felony ; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  the  Code 
of  Civil  Procedure,  to  render  a  person  a  competent  juror. 

See  for  general  provisions  as  to  quaUfications  of  trial  jorocB,  sectioiiB  1087 
ana  Hy2H  of  Code  of  Civil  Procedure:  for  (]U^fications  in  ci^  and  ooaaty  of 
New  York,  id.    Sections  1029,  1070;  for  qualifications  in  Kin^oounty, 
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tions  1029, 1126 ;  for  disqualification  of  public  officers,  id.,  sectioii: 


r.,  198. 

3.  Particular  caufles  of  chaUenge.— Particular    causes   of 
ge  are  of  two  kinds  : 

)r  such  a  bias,  as,  when  the  existence  of  the  facts  is  as- 
ed,  does  in  judgment  of  law  disqualify  the  juror,  and 
is  known  in  this  Code  as  implied  bias ; 
)r  the  existence  of  a  state  of  mind  on  the  part  of  the 
n  reference  to  the  case,  or  to  either  party,  which  satisfies 
irt,  in  the  exercise  of  a  sound  discretion,  that  such  juror- 
try  the  issue  impartially  and  without  prejudice  to  the 
itial  rights  of  the  party  challenging,  and  which  is  known- 
Code  as  actual  bias.  But  the  previous  expression  or  for- 
of  an  opinion  or  impression  in  reference  to  the  guilt  or 
ice  of  the  defendant,  or  a  present  opinion  or  impression 
rence  thereto,  is  not  a  suflScient  ground  of  challenge  for 
bias,  to  any  person  otherwise  legally  qualified,  if  he  de- 
a  oath,  that  ne  believes  that  such  opinion  or  impression 
)t  influence  his  verdict,  and  that  he  can  render  an  im- 
verdict  according  to  the  evidence,  and  the  court  is  satis- 
lat  he  does  not  entertain  such  a  present  opinion  or 
jion  as  would  influence  his  verdict. 

•tea  under  sections  885,  455,  485  and  517,  post, 

►te  on  Competency  of  Jttrors  in  Criminal  Cases  in  6  N.  Y.  Cr.,  89. 

ite  on  Challenging  Jurors  in  21  Abb.  N.  C,  453. 

ication. — ^The  statute,  in   its  application,  is  expressly  limited  to 

triads.     Young  v.  Johnson,  11  St.  Rep.,  590  ;  46  nun,  167. 
ection  is  a  re-enactment  of  section  1,  chap.  475  of  1872,  which  was 
ed  in  People  v.  Balbo,  80  N.  Y.,  484.     People  tj.  Cometti,  92  N.  Y., 

Y.  Cr.,  303 ;  People  v,  Casey,  96  N.  Y.,  118  ;  2  N.  Y.  Cr.,  196  ;  Peo- 
elch^  1  id.,  489. 
jt  of  1872  has  been  literally  incorporated  into  subdivision  2  of  this 

People  V.  McGk>ne^al,  48  St.  Rep.,  903  ;  136  N.  Y.,  70. 
t. — ^Tne  legislature  intended  to  remove  the  strict  and  stringent  rule 
cisted  before  the  statute  of  1872,  and  which  attached  a  disqualifica- 
iie  fact  of  forming  and  expressing  an  opinion.    Balbo  v.  People,  80 
H. 
9lilar. — A  challenge  is  particular  when  the  objection  is  to  the  effect 

juror  is  disquaUfied  from  serving  in  the  cause  on  trial.    People  v. 
IN.  Y.  Cr.,488. 
—By  this  section,  particular  causes  of  challenge  are  of  two  kinds  ; 

i3  when  there  is  **  simple  bias,"  and  the  second  is  when  there  is 

bias."    Id. 

B  Code. — As  to  the  results  deduced  from  the  cases  determined  at 

the  Code  was  enacted,  see  People  r.  Welch,  1  N.  Y.  Cr.,  489. 
e  of  examination. — ^The  range  of  examination  on  a  challenge 
ibd.  2  of  this  section  must  largely  rest  in  the  discretion  of  the  court. 
.  O'Neill,  14  St.  Rep.,  829  ;  109  N.  Y.,  264 ;  6  N.  Y.  Cr.,  53. 
istrict  attorney,  in  this  case  was  permitted  to  state  that  the  people 
1  to  examine  accomplices  as  witnesses,  and  to  follow  it  by  the  direct 
as  to  the  juror's  state  of  mind  in  resect  to  witnesses  in  the  situa- 
ficomplices,  with  a  view  of  ascertaining  whether  he  will  be  a  fair 
rejudioed  juror  for  the  people. 
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The  existence  of  the  state  of  mind  on  the  part  of  the  juror,  in  referefMe 
to  the  case  or  to  either  party,  is  a  proper  sooject  of  inquiry,  to  aacertm, 
whether  the  juror  has,  or  has  not,  actual  bias.  People  v.  O'Neill,  5  N.  Y. 
Cr.,  326. 

An  acceptance  by  defendant  of  the  jury  selected  and  his  consent  to  their 
sitting.  o])erate  as  a  waiver  of  his  objection  to  the  allowance  of  erroneous 
■questions  on  the  examination  of  a  proposed  juror.  People  r.  O'Neill,  U  St 
Rep.,  829;  109  N.  Y.,  264;  6  N.  Y.  Cr.,  53. 

iDetermined  by  Court. — It  is  for  the  trial  oourt  to  determine  whether 
the  juror  entertains  such  an  opinion  or  impression  as  will  influence  his  ve^ 
diet.    People  r.  Otto.  4  N.  Y.  Cr..  155. 

The  question  of  a  juror's  competency  is  to  be  determined  as  a  fact  Veo^ 
V,  Welch.  1  N.  Y.  Cr.,  489;  Baltx)  v.  People,  80  N.  Y„  494.  Each  case mun 
rest  upon  its  own  peculiar  features.     Id. 

When  Qualified. — Where  the  trial  court  is  justified  in  being  satisfied 
that  the  iuror  does  not  have  any  present  opinions,  which  will  innuenoe  Us 
verdict,  the  challenge  for  bias  is  properly  overruled.  People  v,  Crowley, 
4N.  Y.  Cr.,  170. 

An  opinion  or  impression,  which  does  not  implicate  the  defendant,  or  in 
any  manner  predetermine  the  point  of  his  guilt,  will  not  disqaalif y  the  pe^ 
«on  ent«rtainmg  it  as  a  juror.     People  v.  Buddensieck,  4  N.  Y.  Cr.,  2S2. 

This  section  makes  no  discrimination  between  opinions  formed  from  the 
reading  of  the  testimony  upon  a  former  trial  and  those  baaed  upon  informa- 
tion gathered  from  other  authentic  sources.  People  r.  McGonegal,  48  8t 
Rep.,  904;  136  X.  Y.,  70. 

In  determining  the  fact  of  indifference,  there  is  a  wide  distinction  to  be 
not^d  lx3tween  an  oinnion  basinl  upon  the  testimony  given  on  a  former  trial, 
and  one  formed  alter  reading  the  proceedings  upon  the  inquisitioii  of  a 
coroner.     Id. 

A  juror,  who  has  read  of  the  transaction,  and  formed  an  opinion,  but 
notwithstanding  states  that  he  thinks  that  he  can  render  an  impartial  ve^ 
diet  according  to  the  evidence,  is  competent,  and,  unless  peremptorilT 
challenged,  mav  sit  in  the  case.  People  p.  Martell.  51  St.  Rep.,  679;  ift 
N.  Y.  595. 

Such  an  opinion  or  impression  as  the  juror  can  lay  aside,  and  then  render 
an  impartial  verdict  according  to  the  evidenco,  does  not  d^ualify.  People 
T.  Otto,  4  N.  Y.  Cr.,  155. 

A  juror,  who  states  that  he  has  formed  an  opinion  which  will  require 
evidence  to  remove,  but  can  nevertheless  ^o  into  the  jury  box  and  render 
an  impartial  verdict  upon  the  evidence,  witliout  being  influenced  by  such 
opinion,  is  comj)etent  within  this  section.  People  r.  Buddensieck,  8  St  Bep.i 
<J04;  103  N.  Y.,  497.  . 

Where  the  juror  dei^lares  on  oath  that  he  has  no  opinion  which  will  influ- 
ence him  in  his  cousi(h»ration  of  the  evidence  or  in  the  verdict,  the  trial 
court  is  warranted  in  overruling  the  challenge.  People  c.  Otto,  88  Hun.  W; 
4N.  Y.  Cr.,  152. 

Tlie  substance  of  the  acts  of  1872  and  1873,  so  far  as  this  point  is  concerned, 
is  incoriK)rated  in  tliis  section.  Id.;  Thomas  ».  People,  67  N.  Y., 21^' 
Pheljw  F.  People.  72  id.,  334;  Balbi^  r.  People.  SON.  Y.,  484;  Cox  t.  People^ 
id..  500:  People  ex  rcl.  Phelps  r.  Court,  etc.,  83  Id.  436;  Abbott  t.  People, 
36  id.,   460. 

In  tlie  cases  of  Greenfit^ld  r.  People,  74  N.  Y.,  277,  and  of  People  r.  Casey, 
96  id.  11.-);  2  N.  Y.  Cr.,  194,  there  were  facts  which,  the  court  of  appeal 
thouglit,  t(X)k  them  out  of  the  line  of  the  above  cited  authorities.  People  t- 
Otto.  uutf^. 

A  juror  who,  \i\Kn\  exjunination  as  to  his  qualifications,  testifies  that  he 
has  TiKul  newspajH^r  accounts  of,  and  heard  conversation  about,  the  muKl^» 
and  has  some  opinion  or  iiiipression  as  to  the  defendant's  gruilt  which  jsaf 
take  some  testimony  to  renlov(^  hut  belioves  that  such  opinion  or  impreflsion 
will  not  intluence  his  verdict  and  he  can  render  an  impartial  Terdictac* 
cording  to  the  evidence,  is  comiHitent  within  this  section.  People  ».  Wilson, 
15  St.  Rep.,  503;  109  N.  Y.,  351. 

Peoiiler.  Greenfield.  74  N.  Y..  277;  People  v.  Balbo,  80  id.,  41)3;  People «i 
Abbott,  86  Id.  467;  People  r.  Casey,  96  id.,  115;  People  V,  Otto,  lOl  W* 
«K);  People  c.  Carpenter,  1  St.  Rep.,  648;  102  id.,  28S. 
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Where  a  juror  states  that  he  has  formed,  from  reading  the  newspapers, 
n  opinion  in  regard  to  the  guilt  or  innocence  of  the  accused,  and  that  it 
nil  require  strong  evidence  to  remove  it,  but  finally  says  that  he  can  decide 
ipon  the  testimony  he  hears  in  court  uninfluenced  by  anvthing  else  what- 
ever, the  challenge  is  properly  overruled.  People  t>.  Wan  Lee  Mon,  87  St. 
{^,286. 

Where  the  evidence  shows  that,  notwithstanding  the  impression  which  a 
enort  in  a  newspaper  may  have  made  upon  his  mind,  tiie  juror  can  and 
vul  decide  the  case  according  to,  and  be  governed  by,  the  evidence,  the 
nere  fact  that  he  states  that  the  impression,  which  he  received  from  such 
iccounts,  will  remain  until  he  hears  the  evidence  in  the  case,  in  no  way 
liaqualifies  him.    People  r.  McGonegal,  42  St.  Rep.,  310. 

Where  a  juror  has  read  the  newspaper  reports  of  the  proceedings  before 
he  coroner  8  jurv,  which  the  district  attorney  announced  was  the  same  as 
vould  be  offered  at  the  trial,  and  has  formed  and  expressed  an  opinion, 
>ased  upon  the  information  thus  obtained,  as  to  the  guilt  or  innocence  of 
he  defendant,  he  is  competent  to  serine,  provided  he  makes  the  declaration 
mder  oath  required  by  subd.  2  of  this  section.  People  v.  McGonegal,  48  St. 
Xep.,  904:  136N.  Y.,71. 

The  personal  appearance  and  demeanor  of  the  juror  and  the  intelligence 
izhibited  bv  him  upon  his  examination  are  important  factors  in  reaching 
I  just  conclusion  in  all  such  cases.     Id. 

Test  of  competency. — What  the  law  req[uires  to  render  b  person,  enter- 
aining  an  opimon,  a  quahfied  juror  in  a  cnminal  case,  is  that  he  shall  be 
ible  to,  and  sliall,  swear  that  he  believes  that  such  opinion  or  impression 
idll  not  influence  his  verdict,  and  that  he  can  render  an  impartial  verdict, 
iccording  to  the  evidence.  People  v,  Buddenseick,  3  St.  Rep.,  664 ;  4  N.  Y. 
>.,  258  ;  108  N.  Y.,  486.  If  the  court  is  satisfied  of  the  truth  of  such  state- 
neaais, he  is  a  competent  juror,  though  he  still  retains  such  opinion  inidl its 
orce.     Id. 

Hie  proposed  juror  must  be  able  to  declare  on  oath  that  he  believes  he  is 
n  such  a  state  of  mind  that  he  can  weigh  the  evidence  impartially,  unin- 
luenced  by  any  opinion  or  impression  which  he  has  formed.  People  v, 
^aaey,  96  N.  Y.,  1^ ;  2  N.  Y.  Cr.,  203  ;  People  v,  WUlett,  36  Hun,  502  ;  3  N. 
if.  Cr.,  825. 

.  It  is  not  necessary  that  the  juror,  in  his  examination,  shall  swear  in  the 
rery  words  of  this  section.  People  v,  Marteli,  51  St.  Rep.,  679;  138  N.  Y. 
i95. 

It  is  not  necessary  that  the  declarations  required  by  this  section,  be  made 
Iteraliy.     People  r.  Casey,  96  N.  Y.,  123  ;  2  N.  Y.  Cr.,  201. 

It  is  enough  if  they  are  made  in  substance.    Id. 

Tlie  juror  is  not  required  to  say  on  oath  that  he  knows,  but  only  that  he 
BlieveSy  that  he  will  not  be  influenced  by  his  previous  or  present  opinion  or 
npression,  and  that  he  believes  that  he  can  render  an  unpartial  verdict. 
eople  V.  Willett,  36  Hun,  503  ;  3  N.  Y.  CY.,  326. 

A  juror,  who  has  read  and  talked  about  the  case  and  formed  an  opinion 
f  the  guilt  or  innocence  of  the  accused,  but  who  declares  on  oath  that  his 
[linion  would  not  influence  his  verdict,  and  that  he  could  render  an  impar- 
al  verdict  according  to  the  evidence,  in  competent.  People  v.  Cometti, 
5  N.  Y.,  85 ;  1  N.  Y.  Cr.,  305  ;  16  AV.  Dig.,  442. 
A  juror,  who  has  an  impression  as  to  the  guilt  or  innocence  of  tlie  accused, 

comipetent  within  the  established  rule,  if  he  testifies  that  he  will  be  gov- 
-ned  oy  the  evidence,  that  his  previous  impression  will  not  influence  nis 
erdict,  that  it  is  his  belief  that  he  can  render  an  impartial  verdict  accord- 
ig  to  the  evidence,  and  that  he  will  give  the  accused  the  l)enefit  of  every 
iasonable  doubt,  and  acquit  him,  if  such  doubt  exists.  People  v.  Clark,  2 
b.  Rep.,  543  ;  1  Silv.  (Ct.  App.),  166  ;  102  N.  Y.,  735. 

The  fact  that  a  juror  has  formed  an  opinion  as  to  the  guilt  or  innocence 
f  the  prisoner,  is  no  longer,  in  anv  case,  a  legal  diKqualificatiou,  provided 
9  makeB  the  declaration  specified  in  this  section.  People  v.  Welch,  1.  N. 
.  Cr.,  489  ;  Cox  V.  People,  80  N.  Y.,  513. 

An  existing  opinion  by  a  person,  called  as  a  juror,  of  the  guilt  or  innocence 
f  a  defeirM^ft"t  charged  with  crime  is  prima  facie  a  disqualification  ;  but  it 
not  a  oonc^nsiTe  objection,  provided  the  juror  makes  the  declaration  spec- 
led,  ftTifi  the  court,  as  judge  of  the  fact,  is  satisfied  that  such  opinion  will 
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not  influence  his  action.  People  v.  McQuade,  18  St.  Rep.,  288 ;  110  N.  Y., 
284  \  21  Abb.  N.  C, 444  ;  6  N.  Y.  Cr.,  1.  It  does  not  satisfy  the  reouirement 
of  this  section  if  the  declaration  is  qualified  or  conditional.  IcL;  People 
V,  McGonegal,  48  St.  Rep.,  903 ;  136  N.  Y.,  70. 

Prejudice  against  crime. — A  juror,  who  declares  on  oath  that,  not^ 
withstanding  an  opinion  or  impression  entertained  in  reference  to  the  charge 
to  be  investigated,  he  believes  that  he  can  render  a  verdict  without  hmg 
influenced  in  any  way  by  such  opinion,  is  competent.  People  t?,  Crowley, 
4  N.  Y.  Gr.,  35. 

The  bias  or  prejudice,  which  disqualifies  the  juror,  must  relate  ta  the 
offense  of  whicli  the  party  stands  cnarged,  and  not  to  any  of  the  various 
defenses  or  collateral  issues  which  may  oe  interposed  and  created,  and  oy 
which  the  accused  may  be  reheved  from  responsibility.  People  v.  Carpen- 
ter. 38  Hun,  492  ;  4  N.  Y.  Cr.,  45. 

Against  person. — A  statement  by  a  juror  tliat  he  has  so  strong  a  prejo- 
dic«  against  a  person  charged  with  the  crime  for  which  the  detendant  i* 
indictSl.  that  it  would  take  overwhelming  evidence  to  remove  it,  does  not 
render  him  incompetent,  where  he  knows  nothing  about  the  case  and  lu» 
no  personal  feeling  against  tlie  defendant,  and  swears  that,  if  accepted, 
he  can  give  him  the  benefit  of  the  legal  presumption  of  innocence.  People 
V,  McCxonegal,  48  St.  Rep.,  905  :  136  N.  Y.,  62. 

In  People  v,  Lanibia,  53  St.  Rep.  415;  69  Hun,  197;  23  N.  Y.  Supp.,  579, 
where  the  killing  was  done  with  a  pistol  which  the  defendant  had  oeenin 
the  habit  of  carrying,  a  juror,  on  his  voir  dire,  stated  that  he  had  a  great 
prejudice  against  defendant  because  he  carried  a  pistol,  etc.,  it  was  held,  in 
the  absence  of  a  recjuest  to  declare  on  oath  that  he  believed  that  such  prej- 
udice would  notinfluence  his  verdict,  and  that  he  could  render  an  impartial 
verdict  according  to  the  evidence,  that  it  was  error  to  overrule  a  challenge 
for  actual  bias.  The  court,  on  this  ground,  distinguished  this  case  from 
People  V,  Carpenter,  102  N.  Y.,  238;  1  St.  Rep.,  648,  and  People  u.  McGonegal, 
48  St.  Rep.,  900. 

Against  defense. — The  existence  of  an  abstract  opinion,  on  the  part  of 
an  individual,  as  to  tlie  propriety  or  impropriety  of  certain  defenses  in  cases 
theretofore  coming  to  his  knowledge,  does  not  necessarily  disqualify  him 
from  sitting  in  other  cases,  even  where  such  defenses  are  intended  to  be 
made.  People  v.  Carpenter,  1  St.  Rep.,  648  ;  102  N.  Y.,  245  ;  4  N.  Y.  Cr., 
184. 

Disqualified. — A  person  is  not  a  competent  juror,  where  the  defendant 
is  rec^uired  to  introduce  evidence  to  remove  a  strong  impression,  before  hia 
verdict  can  be  secured.     People  v.  Tyrrell,  3  N.  Y.  (Jr.,  147. 

A  juror,  who  has  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner, 
which  he  describes  as  fixed  and  of  long  standing,  and  which  will  uiflnen** 
his  conduc^t  in  the  jury-box,  is  properly  reject^.  People  r.  Wood,  48  St 
Rep.,  294;  131  N.  \\,619. 

A  challenge  to  a  juror  by  the  people  is  properly  sustained  where  he  statea 
that  he  will  follow  liis  own  view  as  to  the  weignt  to  be  given  to  drcum* 
atantial  evidence  in  disregard  of  the  instructions  of  the  court.  People  r.  Fan* 
shawe,  47  St.  Rep.,  331 ;  8  N.  Y.  Cr.,  326  ;  65  Hun,  77. 

Unless  the  thrt^e  things  si>ecified  in  this  section  concur,  a  perscm  ^^ 
ha3  formed  or  expressed  an  opinion  or  impression  in  reference  to  the  ^^ 
or  innocence  of  the  defendant,  is  disqualified  to  sit  as  a  juror.  People  t?. 
Casey,  96  N.  Y\,  118  ;  2  X.  \^  Cr.,  197. 

Where  a  juror  states,  in  substance,  that  he  will  hesitate  to  convict,  even 
where  the  circumstances  are  of  such  a  character  as  to  establish  guilt  beyond 
a  rejusonable  doubt,  a  challenge  on  the  part  of  the  people  is  properly  ^^ 
tained.  People  r.  Fanshawe,  50  St.  Rep.,  4  ;  affg  47  Id.,  881 ;  65  Uun,  T7' 
People  McQuade,  18  St.  Rep.,  288 ;  110  N.  Y.,  297  ;  People  v.  McGoneg«l» 
48  St.  Rep.,  900  :  136  N.  Y.,  70. 

A  juror,  who  has  read  evidence  taken  on  the  coroner's  inquest  iipojJ^S 
body  of  the  deceased,  is  properly  excluded  where  the  judge  is  not  sattffieci 
that  such  juror  can  render  an  impartial  verdict  or  that  the  opinion  or  ^ 
pression,  which  he  has  formed  upon  reading  the  evidence,  will  not  inflow*** 
his  verdict.    People  r.  Wilson,  15  St.  Rep.,  508  ;  109  N.  Y.,  852. 

Waiver. — Where  the  challenge  for  bias  is  Improperly  overraled,  the  eJ* 
cluBion  of  the  juror,  upon  a  peremptory  challenge,  does  not  affect  the  V^ 
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bflity  of  the  exception.  People  v.  McGonegal,  48  St.  Rep. ,  901 ;  186  N.  Y. ,  70 ; 
»eopJe  V,  McQuade,  18  St.  Rep.,  288  ;  110  N.  Y.,  801  ;  6  N.  Y.  Cr.,  20. 

Error  in  overruling  a  challenge  for  bias  cannot  be  disregarded  on  tho 
round  that  the  exceptant  had  the  right  to  challenge  the  objectionable  juror 
eremptorily.  People  v.  McQuade,  18  St.  Rep.,  288  :  21  Abb.  N.  C,  444  ;  110 
I.  Y.,  284;  6  N.  Y.  Cr.,  20.  Refusal  to  use  a  peremptory  challenge  does  not 
npair  the  right  to  rest  on  an  exception  to  error  in  the  determination  of  a 
hallenge  for  cause.    Id. 

Where,  by  the  erroneous  ruling  of  the  court,  the  defendant  is  obliged  to 
xhaust  his  peremptory  challenges  in  getting  rid  of  objectionable  jurors, 
le  does  not  waive  iiis  objection,  by  thus  excluding  them  from  the  paneL 
»eoiie  V,  Casey,  96  N.  Y.,  118  ;  2  N.  Y.  Cr.,  201  ;  People  v.  Tyrrell,  3  Id., 
48. 

The  casual  observations  of  the  court  of  appeals  in  People  v,  Casey,  96  N. 
r.,  115  ;  2  N.  Y.  Cr.,  194,  andPeople  t\  Carpenter,  1  St.  Rep.,  648 ;  102  N.  Y., 
88  ;  4  N.  Y.  Cr.,  177,  where  the  point  was  not  a  material  one,  were  not  in- 
ended  to  disturb  or  overrule  the  doctrine  that  the  defendant  does  not  waive 
\n  exception  to  the  ruling  of  the  court  on  a  challenge  lor  cause,  by  the  fact 
hat,  when  the  jury  was  sworn,  he  still  had  peremptory  challenges  unused. 
>eople  V,  McQuade,  18  St.  Rep.  288;  6  N.  Y.  Cr.,  1,  32.  The  cases  of  People 
\  Petmecky,  2  N.  Y.  Cr.,  450;  and  People  r.  Tyrrell,  3  Id.,  142,  are  over- 
Tiled  on  this  point  by  People  v.  McQuade,  18  St.  Rop.  288;  6  N.  Y.  Cr.,  1. 

The  defendant's  objection  that  certain  jurors  should  have  been  rejected 
lor  cause  is  of  no  avail,  where  they  were  subsequently  challenged  peremp- 
orily  and  the  iury  accepted  by  him,  before  exhausting  the  number  of 
peremptory  challenges  allowed  him.  People  v.  Carpenter,  1  St  Rep.,  648 ; 
la2N.  Y.,  248. 

In  People  r.  Price,  24  St.  Rep.,  934  ;  53  Hun,  189  ;  aflTd,  119  N.  Y.,  650, 
irithout  written  opinion,  it  was  held  that  an  objection  and  exception  taken 
70  Uie  erroneous  ruling  of  the  court  to  the  effect  that  a  juror  was  not  disaual- 
fied,  were  not  available  to  a  prisoner,  on  an  appeal  taken  b^  him,  wnere 
wch  juror  was  thereafter  pciemptorilv  challengeil  by  the  prisoner  and  ex- 
cluded from  the  panel,  and  it  appeared  that  the  prisoner  did  not,  upon  the 
rial,  exhaust  the  number  of  peremptory  challenges  given  to  him  by 
aw. 

Where  the  challenge  for  bias  is  improperly  overruled,  the  exclusion  of  the 
uror,  upon  a  peremptory  challenge,  does  not  affect  the  tenability  of  the 
xception.  People  v.  McGonegal,  48  St.  Rep.,  904  ;  136  N.  Y.,  66.  The  de- 
endant  cannot  oe  compelled  to  use  his  peremptory  challenges  tor  such  a 
torpose,  but  should  be  permitted  to  reserve  them  for  the  rejection  of  un- 
atisfactory  jurors  against  whom  challenges  for  cause  could  not  be  success- 
ally  maintwned.  Id.  ;  People  v.  McQuade,  18  St.  Rep.,  288  ;  110  N.  Y.,  301 ; 
*eople  r.  Bodine,  1  Denio,  308  ;  Freeman  v.  People,  4  Id.,  81. 

fieview. — As  to  the  right  of  the  general  term  to  review  on  appeal  chal- 
snges  to  juror  under  this  section,  see  People  r.  Willett,  36  Hun,  608 ;  3  N.  Y. 
.Y..  826. 

The  decision  of  the  trial  judge  in  overruling  the  challenge  is  reviewable 
a  the  court  of  appeals.    People  v.  Casey,  96  5f.  Y.,  119  ;  2  N.  Y.  Cr.,  197. 

This  court  must  determine  upon  the  evidence  elicited  by  the  examination 
if  the  person  whether  he  is,  or  is  not,  a  competent  juror.     Id. 

The  act  of  1872  has  been  literally  incorporated  into  subd.  2  of  this  section, 
did  the  act  of  1878,  authorizing  a  review  of  the  findings  of  fact  of  the  trial 
)Ourt  upon  such  a  challenge  was  repealed  when  this  Code  took  effect. 
?eople  V.  McGonegal,  48  St.  Rep.,  903  :  136  N.  Y.,  68.  The  right  to  review 
n  flEUch  cases  is  now  controlled  oy  section  455,  post.     Id. 

Under  the  provisions  of  the  latter  section,  the  right  to  review  u|X)n 
&p{>eal  is  limited  to  a  decision  of  tlie  trial  court  upon  a  matter  of  law  by 
which  the  siibstantial  rights  of  the  defendant  are  prejudiced;  and,  where  the 
disallowance  of  challenges  is  based  upon  some  evidence  to  sustain  it,  the 
decision  is  final  and  conclusive  and  not  reviewable  in  the  court  of  appeals. 
Id. 

The  decision  at  the  trial  as  to  the  indifference  of  a  juror  is  not  review- 
able in  the  court  of  appeals,  except  in  the  absence  of  sufficient  evidence  to 
Bupport  it,  and  cannot  oe  reviewed,  if  the  challenge  is  overruled,  unless  tlie 
ondence  disdosea  a  condition  of  mind  on  the  part  of  the  juror,  which,  af 
10 
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matter  of  law,  renders  him  incompetent  for  actual  bias,  after  tmplviog  fte 
test  allowed  by  subdivision  2  of  this  section.  Id  ;  People  t.  Mc  QuiBoe,  18  8t 
Eep.  2SS;  HON.  Y.,  301. 

The  c^e  of  People  c.  McGonegal,  48  St.  Rep.,  900  ;  186  N.  Y.,  62,  is  twt 
full  and  instructive  as  to  the  competency  of  a  juror  who  has  formed  tad 
expressed  an  opinion. 

See  People  v.  Hughes,  50  St.  Rep.,  65  ;  People  v.  Sharp.  5  N.  Y.  Cr.,  158; 
Greenfielcl  v.  People,  74  N.  Y.,  ^77  ;  People  t?.  Petrea,  80  Hun,  104 ;  1 N.  Y. 
Cr.,  198. 

§  377.  Grounds  of  challenge  for  implied  bias.~A  challenge 
for  implied  bias  may  be  taken  for  all  or  any  of  the  following 
causes,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  ninth  degree,  to  the 
person  alleged  to  be  injured  by  the  crime  charged,  or  on  whose 
complaint  the  prosecution  was  instituted,  or  to  the  defendant; 

2.  Bearing  to  him  the  relation  of  guardian  or  ward,  attorney 
or  client,  or  client  of  the  attorney  or  counsel  for  the  people  or 
defendant,  master  or  servant,  or  landlord  or  tenant,  or  being* 
mem])er  of  the  family  of  the  defendant,  or  of  the  person  allied 
to  be  injured  by  the  offense  charged,  or  on  whose  complaint  the 
prosecution  was  instituted,  or  in  his  employment  on  wages; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action  or 
having  complained  against,  or  been  accused  by  him  in  a  criminal 
prosecution  ; 

4.  Having  served  on  the  grand  juiy.  which  found  the  indict- 
ment, or  on  a  coroner's  jury  which  inquired  into  the  death  of 
a  person  whose  death  is  the  subject  of  the  indictment ; 

5.  Having  served  on  a  trial  juiy,  which  has  tried  another 
person  for  the  crime  charged  in  the  indictment ; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  sanw 
indictment,  and  whose  verdict  was  set  aside  or  which  was  dis- 
charged without  a  verdict,  after  the  cause  was  submitted  to  it; 

7.  Having  served  as  a  juror,  in  a  civil  action  brought  against 
the  defendant,  for  the  act  charged  as  a  crime  ; 

8.  If  the  crime  charged  be  punishable  with  death,  the  enter 
taining  of  such  conscientious  opinions  as  would  preclude  hi 
finding  the  defendant  guilty ;  in  which  case  he  shall  neither  be 
permitted  nor  compelled  to  serve  as  a  juror. 

Ck>nscientiou8  scruples. — Where,  upon  the  trial  of  an  indictment  f(f 
murder  in  the  lu-st  degree,  a  juror,  challeuged  by  the  people  for  bias,  testi- 
fied that  his  scruples  were  such  .as  to  render  him  extremely  reluctant  to 
find  the  «lefendant  guilty  of  murder  in  the  first  degree,  a  decision wutain- 
ing  the  challenge  was  held  not  to  be  error,  thougn  such  testimony  wa» 
somewhat  modified  bv  further  examination.  People  v,  Garolin,  24  St  B«I^» 
597  :  1 15  N.  Y.,  658  :  7  N.  Y.  Cr..l25. 

Jurors,  who  have  conscientious  seruplefl  against  rendering  a  verdict  of 
guiltv  in  a  cai)itil  case,  are  i>roperlv  excluded.  People  c.  Wood,  48  St  Bep.» 
294  ;  l81  N.  Y.,  619  ;  4  Silv.  (Ct  App.),  41. 

Counsel. — Acquaintance  of  a  proposed  juror  with  counsel  and  ooofo^ 
tion  with  him  on  some  occasion  not  connected  with  the  case  on  trial,  is  ny 
ground  of  challenge  for  bias.  People  v.  McQuade,  18  St  Rep.,  288;  110  N. 
Y.,  t>84  ;  21  Abb.  K  C,  447  ;  6  N.  Y.  Cr.,  1. 

Defense. — ^Tlie  grounds,  contained  in  these  several  sabdivisioDS  of  ^ 
section,  do  not  include  any  bias  against  any  defense  that  might  be  to**" 
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ied  in  answer  to  the  crime  charged.    People  v.  Carpenter,  88  Hun,  492 ;  4 
Y.  Cr.,  46. 

Bfiaster  and  servant. — A  person  is  not  incompetent  to  sit  in  a  criminal 
36  by  reason  of  his  being  an  employ^  of  a  corporation,  of  which  the  dis- 
ct  attorney  Is  president.  People  v,  Beckwith,  4  N.  Y.  Cr.,  885,  341. 
Relationship. — ^A  challenge  lor  implied  bias  is  valid  where  the  proposed 
ror  is  a  third  cousin  of  the  complamant  People  v,  Clark,  41  St  Kep., 
3 ;  62  Hun,  84  ;  16  N.  Y.  Supp.,  478.  474. 

The  method  of  computing  the  degrees  of  consanguinity  and  affinity  of 
rora  in  civil  cases  (section  1166  of  Code  of  Civil  Procedure ),  though  this 
ovision  does  not  in  terms  ^ply,  was  extended,  to  criminal  cases.    Id. 
See  People  v,  Hughes,  50  St.  Rep.,  65 ;  People  v.  Petrea,  80  Hun,  104. 

§  378.  Groundsofohallengefor  actual  bias.— A  challenge  for 

tual  bias  may  be  taken  for  the  cause  mentioned  in  the  second 

ibdivision  of  section  376,  and  for  no  other  cause. 

See  People  v.  McQuade,  18  St  Rep.,  288 ;  110  N.  Y.,  284.  21  Abb.  N.  C. 
7. 

§  379.  Exemption  not  a  ground  of  challenge.— An  exemption 

om  service  on  a  jury  is  not  a  cause  of  challenge^  but  the  privi- 

ge  of  the  person  exempted. 

QfNBeral  grounds  of  exemption.  Ck)de  of  Civil  Procedure,  sections  1080, 
81 ;  in  city  and  county  of  New  York,  Id.,  sections  1081,  10^  ;  in  Kings 
•untf.  Id.,  sections  1127, 1128. 

§  880.  Causes  of  challenge,  how  stated.—In   a  challenge   for 

Qplied  bias,  one  or  more  of  the  causes  stated  in  section  377 

ust  be  alleged.     In  a  challenge  for  actual  bias,  the  cause  stated 

L  the  second  subdivision  of  section  376  must  be  alleged.     In 

ther  case,  the  challenge  may  be  oral,  but  must  be  entered  upon 

16  minutes  of  the  court. 

See  People  v.  Otto,  4  N.  Y.  Cr.,  156  ;  101  N.  Y.,  690. 
^  this  section,  it  is  provided  that,  in  a  challenge  for  implied  or  actual 
■8,  tiie  causes,  stated  m  the  Codet  must  be  alleged ;  and  that,  wherever 
iS  challenge  may  be  overruled,  it  must  be  entered  upon  the  minutes  of  thb 
Nirt    People  v.  Larubia,  2S  N.  Y.  Supp.,  579. 

'Where  a  juror  was  examined  for  actual  bias  by  the  people,  and  when 
JOT  challenge  was  withdrawn,  the  defendant  cross-examines  as  though  the 
udlenge  had  been  renewed  on  his  part,  and,  at  the  end  of  the  exr:,mination, 
ibmitted  the  challenge  for  cause,  it  will  be  assumed  that  it  was  !>ho  under- 
nding  of  the  court  and  counsel  that  a  challenge  for  actual  bias  was 
Hidinff.  Id*  In  such  case,  though  the  stitute  has  not  been  strictly  com- 
ied  with,  the  court  properly  passed  upon  the  chidlenge.    Id. 

§  381.  ExceptionB  to  challenge  and  denial  thereof.— The  ad- 

erse  party  may  except  to  the  challenge,  in  the  same  manner  as 

>  a  challenge  to  the  panel ;  and  the  same  proceedings  must  be 

Bd  thereon,  as  prescribed  in  section  364,  except  that,  if  the 

hallenge  be  allowed,  the  juror  must  be  excluded.     The  adverse 

arty  may  also  orally  deny  the  fact  alleged  as  the  ground  of 

hallenge. 
§  382.  Challenge,  how  tried  if  denied.— If  the  facts  be  denied, 

he  challenge  must  be  tried  by  the  court  which  must  either  allow 
>r  disallow  the  same  and  direct  an  entry  accordingly  on  the 
f^^utes.    If  the  challenge  be  allowed,  the  juror  must  be  dis- 
charged. 
^  court  upon  a  criminal  trial,  is  the  trier  of  a  challenge  for  principal 
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cause,  and  also  of  a  challenge  for  faTor.    Greenfield  v.  People,  74  N.  T.,  277. 
See  People  e.  Petrea,  30  Hun,  103  ;  1  N.  Y.  Cr.,  198. 

§  383.  Juror  challenged  may  be  examined  as  a  witness.— Upon 
the  trial  of  a  challenge  to  an  individual  juror,  the  juror  chal- 
lenged may  be  examined  as  a  witness,  to  prove  or  disprove  the 
challenge ;  and  is  bound  to  answer  every  question  pertinent  to 
the  inquiry  therein. 

The  challenged  juror  may  be  examined  as  a  witness  to  prove  or  disprove 
the  challenge.     People  r.  Welch,  1  N.  Y.  Cr.,  488. 

§  384.  Bules  of  evidence  on  trial  of  challenge.— Other  wit- 
nesses may  also  be  examined  on  either  side ;  and  the  rules  of  evi- 
dence applicable  to  the  trial  of  other  issues,  govern  the  admis- 
sion or  exclusion  of  testimony,  on  the  trial  of  the  challenge. 

Tlie  same  rules  of  evidence  are  applicable  to  the  trial  of  a  challenge  for 
actual  bias  as  apply  to  the  trial  of  their  issues.  People  v.  Welch,  1  r^.  Y. 
Cr.,  488. 

This  section  authorizes  the  examination  of  other  witnesses  on  either  side 
upon  the  trial  of  a  challenge  of  an  individual  juror.    Id. 

§  385.  Challenges.— Challenges  to  an  individual  juror  must 
be  tiiken,  first  by  the  people  and  then  by  the  defendant. 

Amended  by  chap.  360  of  1882. 

This  amendment  eliminated  from  the  original  section  the  words  "  except 
those  which  are  peremptory." 

Order. — This  section,  so  far  as  it  requires  the  people  to  first  exercise  the 
right  of  peremptory  challenge,  is  imperative  ana  not  directory.  People  p. 
McQuade,  18  St.  Rep.,  288  ;  110  N.  Y.,  284 ;  21  Abb.  N.  C,  435. 

This  section  is  not  a  mere  rule  of  procedure  for  the  orderly  conduct  of 
criminal  trials.    It  is  a  right  secured  to  the  defendant.     Id. 

All  that  this  section  requires  is  that  the  people  shall  exercise  its  right  to 
challenge  as  to  any  one  of  the  classes,  enumerated  in  the  following  section, 
before  the  defendant  can  be  called  upon  to  exercise  his  right  to  such  class. 
People  r.  McGonegal,  42  St.  Rep.,  310  ;  17  N.  Y.  Supp.,  150. 

Tnis  and  the  next  section  are  to  be  read  together,  and  they  have  the  same 
meaning  as  though  the  legislature  had  declared  that  challenges  must  firrt 
be  made  by  the  people  and  then  by  the  defendant  in  the  order  enumerated 
in  the  latter  section.  People  c.  McGonegal,  48  St.  Rep.,  901 :  136  N.  Y.,  «5: 
aflTe  42  St.  Rep.,  310  ;  17  N.  Y.  Supp.,  150. 

The  prosecution  may  reserve  its  right  of  peremptory  challenge  to  the 
iurors  in  each  case  until  after  the  challenges  on  botn  sides  for  actual  bias 
have  been  disposed  of,  but  it  must  exercise  such  right,  if  it  desires  to  do  so, 
before  it  is  known  whether  the  juror  is  satisfactory  to  the  defendant  and 
before  he  is  sworn  in  the  case.     Id. 

The  cases  of  People  r.  Casev,  96  N.  Y.,  115  ;  2  N.  Y.  Cr.,  194  ;  and  People 
r.  Carpenter,  1  St.  Rep.,  648  { 102  N.  Y.,  238  ;  4  N.  Y.  Cr.,  177,  were  limited 
in  People  v.  McQuade,  18  St  Rep.,  288  ;  110  N.  Y.,  284 ;  6  N.  Y.  Or.,  82. 

§  386.  Order  of  challenges.— Challenges  of  either  party  must 

be  taken  : 

1.  To  the  panel; 

2.  To  an  individual  juror,  for  a  general  disqualification; 

3.  To  an  individual  juror,  for  implied  bias  ; 

4.  To  an  individual  juror,  for  actual  bias  ; 

5.  Peremptory ; 

Amended  by  chap.  360  of  1882. 

This  amendment  added  to  the  original  section  the  present  fifth  subdivisioii. 

See  notes  under  preceding  section. 
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Order. — ^This  section  prescribes  the  order  in  which  challenges  shall  be 
taken.  People  r.  McQuade,  18  St.  Rep.,  288  ;  6  N.  Y.  Cr.,  30 ;  110  N.  Y., 
284  ;  21  Abb.  N.  C,  444. 

It  is  sufficient  if  the  different  classes  are  taken  up  seHatim,  and  in  the 
order  specified,  and  each  party  called  upon  to  determine  whether,  as  to  that 
•class,  it  is  desired  to  interpose  a  challenge ;  the  people  first,  and  then  the 
defendant.    People  v.  McGoneeal,  48  St  Rep.,  901 ;  186  N.  Y.,  70. 

In  ordinary  practice,  the  challenges  for  cause  may  be  grouped.  Id.  One 
examination  will  be  sufficient  to  determine  whether  any  tumble  grounds 
exist  for  any  of  them.  Id.  The  statements  made  upon  an  examination  to 
<letermine  one  ground  of  challenge  may  be  considered  by  the  court  in  de- 
termining a  subsequent  challenge  upon  a  different  ground.  Id.  ;  Greenfield 
^.  People,  74  N.  Y.,  277. 

See  People  r.  Welch,  1  N.  Y.  Cr.,  488. 

§  387.  Jury  to  be  sworn,  etc.— The  first  twelve  persons  who 
appear,  sis  their  names  are  drawn  ^nd  called  who  are  proved  as 
indifferent  between  the  parties,  and  are  not  discharged  or  ex- 
cused, must  be  sworn  ;  and  constitute  the  jury  to  try  the  issue. 

The  statute  is  silent  as  to  the  time  when  the  jury  shall  be  sworn.  People 
-v.  Carpenter,  1  St.  Rep.,  648  ;  102  N.  Y.,  248.  The  trial  court,  in  its  discre- 
tion, may  determine  tne  practice.    Id. 


TITLE  Vn. 
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Chapter  I.  The  trial. 

II.  Conduct  of  the  jury,  after  the  cause  is  submitted  to  them. 
III.  The  verdict. 

CHAPTER  I. 

THE  TRIAL. 

Section  388.  In  what  order  trial  to  proceed. 

389.  Defendant  presumed  innocent,  until  contrary  proved.    In  case 

•of  reasonable  doubt,  entitled  to  acquittal. 

390.  When  reasonable  doubt  of  which  degree  he  is  guilty,  he  must  be 

convicted  of  the  lowest. 

391.  Separate  trial  of  defendants  jointly  indicted. 

■392.  Rules  of  evidence.    Evidence  of  certain  children,  how  received. 

393.  Defendant  as  witness. 

394.  Compensation  of  witness. 

395.  Confession  of  defendant,  when  evidence,  and  its  effect. 

396.  397.  Evidence  on  trial  for  treason. 
598.  Evidence  on  trial  for  conspiracy. 

399.  Conviction  cannot  be  had  on  testimony  of  accomplice,  unless 

corroborat<*d. 

400.  If  testimony  show  higher  crime  than  that  charged,  court  may 

discharge  jury,  and  hold  defendant  to  answer  a  new  indictment. 

401.  If  new  indictment  not  found,  defendant  to  be  tried  on  the  original 

indictment. 

402.  Court  may  discharge  ^'ury,  where  it  has  not  jiu-isdiction  of  the 

offonse,  or  the  facts  do  not  constitute  an  offense. 

403.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of  the 

offense,  when  committed  out  of  the  state. 

404-407.  Proceedings  in  such  case,  when  offense  committed  in  the 
state. 

408,  409.  Proceedings,  if  jury  discharged  because  the  facts  do  not  con- 
stitute an  offense. 
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tocrriOK  410.  When  evidence  on  either  side  is  closed,  court  may  advise  MqUlfr^ 

tal.    Effect  of  the  advice. 

411.  View  of  premises,  when  ordered,  and  how  conducted. 

412.  Duty  of  officer  as  to  jury. 

413.  Knowledge  of  juror,  to  be  declared  in  court,  and  juror  to  be  sworn. 

as  witness. 

414.  Jurors  may  be  permitted  to  separate  during  the  trial.    If  kept 

together,  oath  of  the  officers. 

415.  Jurors  not  to  converse  together  on  the  subject  of  the  trial,  nor 

form  an  opinion  until  the  cause  is  submitted. 

416.  Proceedings,  where  juror  becomes  unable  to  perform  his  duty 
1  before  conclusion  of  trial. 

•  417.  Court  to  decide  questions  of  law  arising  during  trial. 

418.  On  indictment  for  libel,  jury  to  determine  law  and  fact, 

419.  In  all  other  cases,  court  to  decide  questions  of  law,  subject  to 

right  of  defendant  to  except. 

420.  Charge  to  jury. 

421.  Jury  may  decide  in  court,  or  retire  in  the  custody  of  officers ;. 

oath  of  the  officers. 

422.  When  defendant  on  bail  appears  for  trial,  he  may  be  committed. 

g  888.  In  what  order  trial  to  proceed.— The  jury  haying  been 
impaneled  and  sworn,  the  trial  must  proceed  in  the  following^ 
order : 

1.  The  district  attorney,  or  other  counsel  for  the  people,  must 
open  the  case,  and  offer  the  evidence  in  support  of  the  indict- 
ment ; 

2.  The  defendant  or  his  counsel  may  then  open  his  defense^, 
and  offer  his  evidence  in  support  thereof ; 

3.  The  parties  may  then,  respectively,  offer  rebutting  testi- 
mony, but  the  court,  for  good  reason,  in  furtherance  of  justice^ 
may  permit  them  to  offer  evidence  upon  their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub* 
mitted  to  the  jury  on  either  side,  or  on  both  sides,  without 
argument,  the  defendant  or  his  counsel  must  commence,  and  the 
counsel  for  the  people  conclude  the  argument  to  the  jury  ; 

5.  The  court  must  then  charge  the  jury. 

This  section  seems  to  apply  to  all  trials  without  reference  to  what  kind  of 
defense  the  defendant  interposes.  People  v,  Connor,  48  St.  Rep.,  28;  6!V 
Hun,  392  ;  8  N.  Y.  Cr.,  443. 

No  provision  is  made  by  the  Code  for  a  separate  trial  in  case  there  ai» 
more  than  one  issue.  Id.  A  complete  trial  involves  the  disposition  of  all 
the  issues  so  iar  as  it  is  necessary  in  order  to  arrive  at  a  final  judgment.    Id. 

See  People  v.  Dumar,  11  St.  Rep.,  19 ;  106  N.  Y.,  505  ;  8  N.  Y.  Cr.,  263. 

§  389.  Defendant  presumed  innocent,  until  contrary  proved. 
In  case  of  reasonable  doubt,  entitled  to  acquittal.— A  defendant 
in  a  criminal  action  is  presumed  to  be  innocent,  until  the  con 
trary  be  proved  ;  and  in  case  of  a  reasonable  doubt  whether  hi* 
guilt  is  satisfactorily  shown,  he  is  entitled  to  an  acquittal. 

Burden. — Tlie  burden  is  upon  the  i)eople  to  show  the  guilt  of  the  accused. 
People  r.  Btmedict.  49  St.  Rep.,  286  :  21  N.  Y.  Supp.,  61.  The  testimony  of 
facts,  legitimately  pointing  in  that  direction,  should  be  given.     Id. 

A  jur>'  are  never  recjuired  to  find  that  it  was  not  possible  for  another  to- 
have  committed  the  crime,  before  tliey  can  convict  the  prisoner  on  trial 
People  v.  Riley,  3  N.  Y.  Cr..  374.     Poole  c.  People.  80  N.  Y.  645. 

Reasonable  doubt. — The  rule  that,  in  criminal  cases,  the  defendant  are 
entitled  to  the  benefit  of  a  reasonable  doubt,  applies  not  only  to  the  ease  a* 
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e  by  the  prosecution,  but  to  any  defense  interposed.  People  v.  Riordan,. 
t  Sep.,  ^1  ;  117  N.  Y.,  73.  If,  taking  the  whole  case  together,  the  evi- 
se  for  the  prosecution  and  the  evidence  respecting  the  defense,  the  jury 
i  any  douot  of  the  guilt  of  the  prisoner,  they  must  acquit.  People  v. 
e,  27  St.  Rep.,  833 ;  117  N.  Y.,  480.  See  People  v.  Downs,  84  St.  Kep.^ 
123^.  Y.,  558. 

order  to  convict,  the  guilt  must  be  established  beyond  a  reasonable^ 
t>eyond  a  possible,  doubt.    People  r.  Riley,  3  N.  Y.  Or.,  874. 
reasonable  doubt  as  to  any  element  of  the  crime  entitles  the  defendant 
1  acquittal.     People  v.  Willett,  36  Hun,  500. 

lis  rule  is  applicable  in  respect  to  the  degree  of  the  crime  charged,  and 
ery  essential  requisite  of  that  degree.    Id. 

the  jury  has  a  reasonable  doubt  as  to  the  truth  of  any  one  of  the^ 
rises,  there  is  a  reasonable  doubt  whether  defendant's  guilt  is  satisfac- 
Y  shown,  and  he  is  entitled  to  an  acquittal.  People  v.  Downs,  29  St^ 
,  122  ;  7  N.  Y.  Cr.,  481 ;  'SO  Hun,  11  ;  8  N.  Y.  Supp.,  524. 
here  the  jury  entertain  a  reasonable  doubt  as  to  the  defendant's  guilty, 
entitled  to  a  verdict  of  acauittal.  People  v.  Reavey,  38  Hun,  427. 
e  benefit  of  a  reasonable  doubt,  if  it  arise  from  the  evidence,  that  the 
idant  is  guilty  of  the  crime,  should  be  given  to  him.  O'Connell  v,  Peo- 
W  N.  Y..  377. 

e  rule  of  law,  that  ^ives  to  a  person  accused  of  crime  the  benefit  or 
f  reasonable  doubt,  is  always  one  for  tlie  jury  under  proper  instruo- 
1  from  the  court.    People  v.  Davis,  46  St.  Rep. ,  214. 
there  is  reasonable  doubt  as  to  the  prisoner's  sanity  arising  upon  the 
mce  in  the  case,  and  upon  nothingelse,  the  jury  should  give  him  the 
fit  of  such  doubt  and  acquit  him.     Walker  v.  People,  1  N.  Y.  O.,  7, 22. 
here  evidence  has  been  given  to  support  the  defense  of  insanity,  tiien 
prosecution  holds  the  affirmative,  and  if  a  reasonable  doubt  of  sanity 
a  upon  the  evidence,  the  defendant  is  entitled  to  the  benefit  of  that- 
>t.    People  V.  Coleman,  1  N.  Y.  Cr.,  5. 

le  defimtion  that  a  reasonable  doubt  **  is  not  a  mere  guess  or  surmise 
the  man  may  not  be  guilty,  it  is  such  a  doubt  as  a  reasonable  man 
it  entertain  after  a  fair  review  and  consideration  of  the  evidence — a- 
)t  for  which  some  good  reason  arising  from  the  evidence  can  be  given," 
approved  by  the  court  of  appeals  in  People  v.  Guidici,  100  N.  Y.,  503 ;  d 
■  •  (Jr. ,  doii. 

»8onable  doubt  is  such  a  doubt  as  honest,  conscientious,  painstaking 
may  entertain  upon  a  state  of  facts  presented  to  them.    People  v^ 
fc,4N.  Y.  Cr.,306. 

the  jury  have  any  reasonable  doubts  upon  anv  facts  which  are  neces- 
to  convict  the  defendant,  he  is  entitled  to  be  acquitted.    People  v» 
iici.  100  N.  Y.,  503  ;  3  N.  Y.  Cr.,  558. 

defendant  is  entitled  to  have  the  jury  instructed  that  the  law  presumes- 
to  be  innocent  of  the  crime  charged,  until  the  contrary  is  proved.  Peo- 
9.  Van  Houton,  38  Hun,  170.  An  instruction  that  the  jury  must  be  sat- 
d  beyond  a  reasonable  doubt  of  his  guilt  is  not  equivalent.  Id. 
^e  court  is  not  bound  to  subdivide  the  point  of  reasonable  doubt  by 
ting  it  to  any  particular  branch  of  the  case.    People  t\  Reavey,  38  Hun, 

le  jury,  in  order  to  convict  the  defendant,  are  required  to  find  that  the 

8  presented  remove  reasonable  doubt  of  his  guilt.     People  r.  Newton,  3 

^'  Cr.,  406.     Such  conqjusion  miLst  bo  based  on  testimony  of  facts  legiti- 

^}y  pointing  in  that  direction.     Id. 

*J8  rule  is  not  applicable  to  an  action  for  a  penaltv  in  which  the  people 

e  party  plaintiff.     People  r.  Briggs,  22  St.  Rop.,  317  ;  114  N.  Y.,  65. 

'^  question  of  reasonable  doubt  is  always  one  for  the  jury  under  proper 

"Unions  from  the  court.     People  i\  Davis,  46  St.  Rep.,  214.     When  there 

'idence  upon  which  the  jury  might,  or  might  not,  entertain  rational 

*J»  it  is  not  for  the  court  on  appeal  to  say  that  the  jury  should  have 

"y^  and  have  given  the  defenaant  the  benefit  of  such  doubt  by  his 

ittal.    Id. 

^  People  V,  Brickner,  8  N.  Y.  Cr.,  221.  223  ;  15  N.  Y.  Supp.,  530,  531. 

390.  When  reasonable  doubt  of  which  degree  he  is  guilty^ 
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he  must  be  convicted  of  the  lowest.— When  it  appears  that  a  de- 
fendant has  committed  a  crime,  and  there  is  reasonaUe  ground 
of  doubt,  in  which  of  two  or  more  degrees  he  is  guilty,  lie  can 
be  convicted  of  the  lowest  of  those  degrees  only. 

A  jury  have  no  right  to  convict  of  a  less  degree  of  a  crime,  simply  because 
they  doubt  whether  the  defendant  committM  a  ereater  degree,  out  ihe  de- 
ments which  constitute  such  degree  must  thems^ves  be  proved.  People  r. 
Downs,  29  St.  Rep.,  117  ;  56  Hun,  5  ;  7  N.  Y.  Cr.,  481. 

See  People  v.  Davis,  46  St.  Rep.,  214. 

§  391.  Separate  trial  of  defendants  jointly  indicted.— When 
two  or  more  defendants  are  jointly  indicted  for  a  felony,  any  de- 
fendant requiring  it,  must  be  tried  separately.  In  other  cases, 
defendants  jointly  indicted  maybe  tried  separately  or  jointly 
in  the  discretion  of  the  court. 

The  right  of  the  prosecution  to  try  the  prisoner  separately  is  fixed  by  this 
section.     People  v.  Clark,  4  N.  Y.  Cr.,  575. 

Discretion. — Tlie  making  or  refusing  an  order  directing  one  of  wvenl 
persons  jointly  indicted  to  be  tried  separately,  is  within  the  diBcretion  (rf 
the  trial  court.  People  v.  Clark,  38  EUin,  214 ;  2  St.  Rep.,  540  ;  102  N.  Y., 
735  ;  4  N.  Y.  Cr.,  575  ;  1  Silv.  (Ct.  App.),  162. 

Proof. — When  a  party  jointly  inoicted  with  another  for  an  oflfeiMe, 
charged  to  have  been  the  result  of  their  joint  act,  is  tried  aenarately,  either 
upon  his  own  election  or  otherwise,  the  indictment  is  well  supported  by 
proof  sufficient  to  warrant  a  conviction  if  the  party  on  trial  had  been  in- 
dicted for  the  offense  alone.  People  v,  Cotto,  42  St.  Rep.,  716  ;  181  N.  Y., 
580;  4  Silv.  (Ct.  App.),  10. 

§  392.  Bules  of  evidence.  Evidence  of  certain  children,  hov 
received.— The  rules  of  evidence  in  civil  cases  are  applicable  also 
to  criminal  cases  except  as  otherwise  provided  in  this  Code. 
Whenever  in  any  criminal  proceedings  a  child  actually  or 
apparently  under  the  age  of  twelve  yeara  offered  as  a  witness 
does  not  in  the  opinion  of  the  court  or  magistrate  understand 
the  nature  of  an  oath,  the  evidence  of  such  child  may  be  received 
though  not  given  under  oath  if,  in  the  opinion  of  the  court  or 
magistrate,  such  child  is  possessed  of  sufficient  intelligence  to 
justify  the  reception  of  the  evidence.  But  no  person  shall  be 
held  or  convicted  of  an  offense  upon  such  testimony  unsup- 
ported by  other  evidence. 

Amended  bv  chap.  279  of  1892. 

Tliis  amendment  added  to  the  original,  all  after  the  first  sentence  of  the 
present  section. 

Same. — The  rules  of  evidence  are  the  same  in  civil  and  criminal  cases, 
except  as  otherwise  provided  by  this  section.  People  v.  Bums,  2  N.  Y.  Gr., 
427. 

This  section  provides  that  the  rules  of  evidence  in  civil  cases  are  appji* 
cable  also  to  criminal  cases.     People  t\  HiU,  47  St.  Rep.,  779  ;  65  Hun,  iw. 

Section  834  of  Civil  Code.— Section  884  of  the  Code  of  Civil  Proced- 
ure was  made  applicable  to  criminal  actions  by  the  amendment  of  1879. 

This  section  makes  section  SM  of  the  Code  of  Civil  Prooedure  applicable 
to  criminal  trials.  People  v.  Brower,  24  St.  Rep.,  939;  53  Hun,  219;  6  N.Y. 
Supp.,  731;  People  v.  Murphy,  101  N.  Y.,  129. 

Whatever  possible  doubt  may  have  existed  that  section  884  of  the  Code  of 
Civil  Procedure  is  applicable  to  criminal  actions  is  fairly  dispeUed  by  this 
section.     People  r.  Murphy,  4  N.  Y.  Cr.,  9H. 

Husband  and  wife. — As  to  admissibility  of  confidential  communicatioDi 
between  husband  and  wife  on  the  trial  of  either  when  indicted  or  accused 
of  a  crime,  see  People  v.  Lewis,  42  St.  Rep.,  772;  16  N.  Y.  Supp.,  884. 
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Conyiotion. — ^The  record  of  conviction  for  a  crime  or  misdemeanor  is 
^idmisBible  in  evidence,  to  affect  the  weight  of  the  testimony  of  a  witness  in 
41  criminal  action.    People  v.  Kelly,  35  Hun,  804;  8  N.  Y.  Or.,  47. 

A  witness  cannot  be  discredited  by  showing  that  he  has  been  indicted. 
Von  Bokkelen  r.  BerdeU,  41  St.  Rep.,  314;  130  N.  Y.,  145. 

See  Stowell  r.  Amer.  Co-operative  R.  Ass'n.,  1  Silv.  (Sup.  Ct.),  258,  note. 

§  393.  Defendant  as  witne8s.-The  defendant  in  all  cases  may 
testify  as  a  witness  in  his  own  behalf,  but  his  neglect  or  refusal 
to  testify  does  not  create  any  presumption  against  liim. 

Constitutional. — The  provisions  of  this  section  are  not  in  conflict  with 
section  6,  art.  1,  of  the  state  constitution.  People  v,  Courtney,  81  Hun,  202  ; 
1  N.  Y.  Cr.,  557;  94  N.  Y.,  490. 

Protection. — ^The  law,  so  far  as  it  can,  protects  a  defendant,  who  omits  to  be 
«wom,  from  having  that  fact  weigh  against  him.  People  ».  Tice,  43  St.  Rep., 
4576;  181  N.Y.,  656;  4  Silv.  (Ct.  App.),  104. 

The  district  attorney  violates  the  rights  of  the  defendant  in  commenting 
to  the  jury  upon  the  significance  of  the  latter's  neglect  or  refusal  to  testify 
in  his  own  behalf.  People  p.  Rose,  22  St.  Rep.,  893;  52  Hun,  38;  4  N. Y.  Supp., 
790. 

The  practical  meaning  of  this  section  is  that  the  court  and  jury  must,  so 
far  as  they  can,  determine  the  defendant's  case  without  prejuoice  or  infer- 
ence against  him,  founded  upon  his  omission  to  testify.    Id. 

In  criminal  prosecutions,  tne  fact  that  the  prisoner  does  not  avail  himself 
-of  the  provision  of  this  section,  is  not  to  mihtate  against  him.  Sigel  v.  Sigel, 
47  St.  Rep.,  399. 

This  statutory  declaration  is  not  in  accord  with  experience.  People  v. 
Rose,  ante. 

Ofibring  himself  as  witness. — ^The  accused  is  not  compelled,  by  this 
section,  to  become  a  witness.  People  v.  Tice,  43  St.  Rep.,  576;  181  N.Y., 
<J56;  4  Silv.  (Ct.  App.),  104.  But  if  he  accepts  the  privilege,  ho  takes  it  with 
its  attendant  dangers.    Id. 

The  defendant  cannot  be  compelled  to  be  a  witness  against  himself;  but, 
by  consenting  to  take  the  stand,  he  waives  the  constitutional  protection, 
and  may  be  examined  in  the  same  manner  as  any  other  witness.  Connors 
u  People,  50  N.  Y.,  240;  People  v.  f>uldici,  100  id.,  503;  3  N.  Y.  Cr.,  551. 

The  defendant,  by  making  himself  a  witness,  becomes  subject  to  the  same 
rules  of  cross-examination  made  applicable  to  other  witnesses  in  legal  pro- 
ceedings. People  V.  Courtney,  94  N.  Y.,  490;  1  N.  Y.  Cr.,  490;  1  N.  Y.  Cr.. 
{566;  People  v.  Casey,  72  N.  Y.,  394. 

A  defendant,  who  has  availed  liimself  of  the  privilege,  accorded  him  by 
the  act,  of  testifying,  cannot  afterwards  object  that  his  rights  were  violated 
by  his  being  permitted  to  avail  himself  of  that  privilege.  People  r.  Court- 
ney, 31  Hun,  202;  1  N.  Y.  Cr.,  557. 

The  court  of  appeals  has  announced  in  many  cases  that  an  accused  person, 
who  becomes  a  witness  in  his  own  behalf,  thereby  places  himself  in  the 
littitude  of  any  other  witness  in  resi>ect  to  the  right  of  cross-examination. 
People  V.  Tice,  43  St.  Rep..  576;  131  N.  Y.,657;  4  Silv.  (Ct.  App.),  104;  Bran- 
don V,  People,  42  N.  Y.,  265;  Connors  v.  People,  50  id.,  240;  Stover  v.  Peoi)le, 
56  id.,  815;  People  v.  Casey,  72  id.,  394;  People  v.  Crapo,  76  id.,  288;  People 
t;.  Noelke,  94  id.,  137. 

£xtent  of  cross-examination. — The  extent  to  which  the  cross-exam- 
ination of  a  prisoner,  as  a  witness  on  the  trial,  may  be  carried,  is  necessarily 
very  much  in  the  discretion  of  the  trial  court.  People  v.  Clark,  2  St.  Rep., 
-543;  1  Silv.  (a.  App.),  166;  102  N.Y.,  736. 

The  range  and  extent  of  the  cross-examination  of  a  defendant,  who  makes 
himself  a  witness,  is  within  the  discretion  of  the  trial  judge,  urovided  only 
that  it  relates  to  relevant  matters  or  to  matters  affecting  credibility.  People 
V.  Tice,  43  St.  Rep.,  576;  131  N.  Y.,  657;  4  Silv.  (Ct.  App.),  104. 

Credibility.— It  was  held,  in  People  r.  Kieman,  3  N.  Y.  Cr.,  247.  that  it 
^was  not  error  for  the  court  to  charge  that  the  defendtmt,  who  had  testified, 
■•*  has,  doubtless,  every  interest  in  this  world  to  falsify,  if  falsifying  would 
bring  any  inmiunity  to  him,  and  he  is  undoubtedly  to  be  fudged  oearing 
that  m  mind,  but  he  is  not  to  be  discredited  for  that  reason. ' 
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Where  the  accused  testifies  in  his  own  behalf,  on  the  trial  of  an  indictment 
for  rape,  it  is  not  improper  for  the  trial  court  to  instruct  the  jury  that, while 
his  evidence  is  to  be  considered  as  that  of  any  other  witness,  they  should,  in 
determining  his  credibility,  consider  the  fact  that  he  stands  charged  with 
the  commission  of  a  serious  criminal  offense.  People  t?.  Crowley,  1  St  Rep., 
888:  102  N.  Y.,  234;  4  N.  Y.  Cr.,  168. 

Where  the  defendant  testifies  in  his  own  behalf,  the  jury  have  a  right  to 
disbelieve  his  story.     People  v,  Roehl,  52  St.  Rep.,  147. 

The  jury  are  not  boiina  to  accept  the  exculpatory  statements  of  defendant 
as  uncjuestionabljr  true.     People  v.  Beckwith,  4  N.  Y.  Cr.,  387. 

Perjury. — This  section,  wiiich  allows  a  witness  to  take  the  stand  in  his 
own  belialf ,  subjects  him  to  the  same  consequences  as  other  witnesses,  and 
exposes  him,  where  he  gives  false  testimony  knowingly,  to  prosecution  by 
way  of  indictment  afterwards,  though  his  testimony  may  result  in  his  favor. 
People  i\  ScuUey,  8  N.  Y.  Cr.,  245. 

§  394.  Compensation  of  witneases.— The  rules  as  to  the  com- 
pensation of  witnesses  attending  trials  in  criminal  cases,  pre- 
8cril)ed  by  special  statutes,  are  continued  as  there  defined. 

See  sections  615  and  731,  post, 

§  395.  Confession  of  defendant,  when  evidenoey  and  its  eflfoot.^ 

A  confession  of  a  defendant,  whether  in  the  course  of  judicial 
proceedings  or  to  a  private  person,  can  be  given  in  evidence 
against  him  unless  made  under  the  influence  of  fear  produced 
by  threats,  or  unless  made  upon  a  stipulation  of  the  district  at- 
torney, that  he  shall  not  be  prosecuted  therefor ;  but  is  not  suf- 
ficient to  warrant  his  conviction,  without  additional  proof  that 
the  crime  charged  has  been  committed. 

See  note  in  People  v,  Everhardt,  2  Silv.  (Ct.  App.),  518,  619,  520,  522,  628^ 
524,  525,  526. 

The  case  of  People  v.  Mondon,  88  Hun,  188 ;  4  N.  Y.  Cr.,  112,  was  reversed 
in  2  St.  Rep.,  713;  103  N.  Y.,  211. 

The  reference  in  People  r.  Mondon,  2  St  Rep..  718  ;  108  N.  Y.,  211  ;  4  N. 
Y.  Or.,  561,  to  section  395  of  Penal  Code  should  be  to  thia  section  of  Crim« 
inal  Code. 

Tlie  reference  to  this  section  in  People  r.  Welch,  1  N.  Y.  Cr.,  488,  ahoald 
be  to  section  361,  ante. 

This  section  does  not  supersede  the  case  of  People  v.  McMahon,  15  N.  Y., 
484,  nor  is  the  case  of  People  r.  McGloin  in  conflict  with  the  former  case. 
People  r.  Mondon,  2  St.  "Rep.,  793  ;  103  N.  Y.,  218,  219 ;  4  N.  Y.  Cr.,  659. 

Common-law  rule. — Tnis  section  has  not  changed  the  rule  of  the  com- 
mon law  in  favor  of  one  charged  with  crime.  People  r.  McCallam,  8  N.  Y. 
Cr.,  196. 

Tlie  rule,  established  by  this  section,  is  founded  upon  the  oonimon-law 
rule  on  the  subject  of  confessions,  but  is  much  more  aeflnite  and  stringent. 
People  r.  Mondon,  2  St.  Rep.,  793  ;  103  N.  Y.,  219;  4  N.  Y.  Cr.,  559. 

This  provision  was  not  intended  to  apply  to  any  but  voluntary  confessions, 
or  to  change  the  statutory  rules  relating  to  the  excjnination  of  prisoners 
charged  with  crime.    Id. 

Before  Code. — The  following  propositions  were,  prior  to  the  adoption 
of  this  Ccwle,  well  settled  by  law  in  this  state  :  First.  All  confessions 
mat^rTial  to  the  issue,  voluntarily  made  by  a  party,  whether  oial  or  written, 
and  however  authenticated,  were  admissible  as  evidence  against  him  on  a 
trial  for  a  criminal  offense.  People  r.  Wentz,  37  N.  Y.,  808.  Second.  It 
was  no  objection  to  the  admissibility  of  such  confessions,  that  they  had 
b(»en  tiiken  under  oath  from  a  person  attending  before  a  coroner,  in  obe- 
dience to  a  sub|xjena,  upon  an  incjuiry  conducted  pursuant  to  law,  into 
the  causes  of  a  homicide.  Hendnckson  v.  People,  10  N.  Y.,  18.  Third. 
That  the  confession  or  declaration  sought  to  be  ^ven  in  evidence  was  in 
writing  and  purported  to  be  sworn  to,  was  no  objection  to  its  admiasibilily^ 
unless  it  also  appeared  that  it  was  taken  before  a  magistrate  upon  ^  juai^ 
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caal  investigation  against  the  person  accused  of  the  commission  of  the  crime. 
People  V.  McGloin,  91  N.  Y.,  £47 ;  1  N.  Y.  Cr.,  154. 

What  is  not. — ^A  statement  bv  the  defendant,  denying  any  criminal  act 
and  explaining  to  his  own  advantage  a  suspicious  circumstance,  is  not  to 
oe  deemed  a  confession  under  this  section.  People  v,  McCaUam,  3  N.  Y. 
Or.,  197. 

Voluntary. — ^The  object  of  this  section  is  to  declare  what  v^nfessions 
shall  be  deemed  voluntary,  and,  tlierefore,  admissible,  whether  made  out 
Df  court  to  a  private  person,  or  in  court,  or  in  the  course  of  any  judicial 
proceeding  between  any  parties.  People  c.  Mondon,  2  St.  Rep.,  713 ;  108  N. 
t.,  221:4N.  Y.  Cr.,559. 

The  test  of  admissibihty  of  tlie  statements  of  a  party  accused  of  the  com- 
mission of  the  crime,  whether  made  in  the  course  of  judicial  proceedings 
3r  not,  is  whether  they  were  voluntarj'.  People  r.  Chapleau,  30  St.  Rep., 
^69  ;  121  N.  Y.,  274.  This  can  be  determined  by  their  nature  and  the  cu-- 
^umstances  under  which  made.  Id.  If  in  all  respects,  and  however 
dewed,  they  could  onlv  have  been  the  voluntary  and  uninfluenced  state- 
ments of  the  individual,  no  principle  of  law  warrants  their  exclusion  and 
the  Ck)de  expressly  authorizes  their  being  given  in  evidence  upon  the  trial, 
[d. 

A  voluntary  confession  is  one  proceedin.^  from  the  spontaneous  sugg^- 
tion  of  the  party's  own  mind,  free  from  the  influence  of  any  extraneous 
listurbing  cause.  People  v.  McMalion,  15  N.  Y.,  384  ;  People  ».  Cliapleau, 
inte. 

Where  the  evidence  does  not  disclose  any  threats,  nor  authorize  an  infer- 
?nce  that  the  confession  was  made  under  the  influence  of  fear,  the  state- 
ment, though  sworn  toby  the  accused,  is  in  no  respects  compulsory,  and  is 
Admissible  in  evidence  under  tliis  section.  People  c.  McGloin,  91  N.  Y., 
341  ;  1  N.  Y.  Cr.,  154  ;  12  Abb.  N.  C,  172  ;  16  W.  Dig.,  255. 

In  People  v.  Kurtz,  3  St.  Rep.,  715  ;  42  Hun,  335,  it  was  held  that  the  con- 
fession was  not  shown  to  be  so  clearly  voluntary,  under  this  section,  that  it 
wsa  admissible. 

Voluntary  statements  by  defendant,  on  his  arrest,  as  to  the  oflfense  with 
nrhich  he  is  charged,  made  to  the  officers  having  him  in  custody,  are  ad- 
missible against  him.     People  r.  Chacon,  3  N.  Y.  Cr.,  425. 

Voluntary  statements  of  a  prisoner,  made  after  his  arrest,  are  properly 
idmitted  in  evidence  upon  his  trial.    Willett  r.  People,  27  Htm,  469. 

Examination. — An  examination  of  a  person,  arrested  on  a  criminal 
:;harge,  wliich  is  conducted  in  violation  of  the  provisions  of  this  section,  is 
aot  admissible  against  him  on  his  trial  for  the  offense.  People  r.  Mondon, 
I  St.  Rep.,  713;  103  N.  Y.,  220  :  4  N.  Y.  Cr.,  559. 

A  statement  not  taken  under  or  in  reference  to  the  provisions  of  sections 
198,  199  and  200,  ante,  is  entirely  extra-judicial,  and  is  governed  and  con- 
ax>Iled  in  its  value  and  effect  as  evidence,  bv  this  section.  People  r. 
McGloin,  28  Hun,  150  :  1  N.  Y.  Cr.,  110  ;  16  W.  Dig.,  138. 

Voluntary  confessions,  when  fairly  proven,  constitute  evidence  of  a  high 
character.     People  c.  Bishop,  53  St.  Rep.,  61  ;  69  Hun,  105. 

Before  coroner. — The  statement  of  a  prisoner  before  the  coroner  and 
jury,  if  made  at  his  own  election  and  request,  and  without  the  operation  of 
the  influences  of  fear,  prtMluced  V)y  threats,  or  of  hope,  imder  a  stipulation 
that  he  would  not  be  prosecuted,  is  admi.ssible,  under  the  provisions  of  this 
section,  on  a  trial  aj^amst  him  to  prove  the  homicide.  People  r.  Chapleau, 
80  St.  Rep.,  989  ;  121  N.  Y.,  272. 

A  mere  consciousness  of  being  susjH'cted  of  a  crime  d(x^  not  so  disqualify  a 
person  that  his  testimony,  in  otlior  respects  freely  and  volimtarily  given, 
Before  the  coroner,  cannot  be  used  aj^ainst  him  on  his  trial  on  a  charge, 
mbeequently  made,  of  such  crime.     Teachout  r.  People,  41  N.  Y.,  7. 

When  a  ooroner's  inquest  is  held  Iwfore  it  has  bi^n  ascertainecl  that  a 
crime  has  been  committed^  or  Ijefore  any  ix?rson  has  been  airested  charged 
with  a  crime,  the  testimony  of  a  \vitness,  who  is  called  and  sworn  before 
'Uch  jury,  mavbe  used  against  him  on  Ids  trial,  in  case  he  shall  afterwards 
^charfi^ed  with  the  crime.  Peoi)le  v.  Mondon.  2  St.  Rep.,  713:  103  N.  Y., 
Si;  4  N.  Y.  Or.,  559.  Tlie  mere  fact  tliat,  at  the  time  of  his  examination, 
le  was  aware  that  a  crime  was  suspected,  and  that  he  wius  susi>ected  of  being 
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the  criminal,  will  not  prevent  his  being  regarded  as  a  mere  witness,  wfaow 
testttnony  may  be  afterwards  given  in  evidence  against  himself.    Id. 

A  declaration  or  statement,  made  before  the  accused  was  conscious  of 
being  charged  with,  or  suspected  of,  the  crime,  is  admissible  in  all  cases, 
whether  made  under,  or  without,  oath,  upon  a  judicial  proceeding  or  other- 
wise.   People  V.  McMahon,  15  N.  Y.,  384. 

Statements  made  by  the  defendant,  as  a  witness  at  the  coroner's  inquest, 
before  the  witness  has  been  charged  with  the  murder,  and  before  it  was 
ascertained  that  a  murder  had  been  committed,  are  admissible  in  evidence 
against  him  upon  a  trial  for  murder.     Hendrickson  v.  People,  10  N.  Y.,  18. 

But,  where  it  api^ears,  at  the  time  of  a  witness'  examination  before  a 
coroner's  jury,  that  a  crime  has  been  committed,  and  that  he  is  in  custody 
as  the  supposed  criminal,  he  is  not  regarded  merely  as  a  witness,  but  as  aa 
accused  party,  to  be  treated  in  the  same  manner  as  though  brought  before 
a  committing  magistrate,  and  his  examination,  if  not  taken  in  oonformitf 
with  the  provisions  of  sections  196  to  200  inclusive  of  this  Ckxie,  cannot  w 
used  against  him  on  his  trial  for  the  offense.     People  r.  Mondon,  ante. 

From  the  time  tliat  the  prisoner  occupies  the  position,  before  the  ooronei's 
inquest,  of  a  person  accused  of  crime,  his  situation  is  similar  to  that  of  socfa 
a  person  before  an  examining  magistrate.     Id. 

Where  a  constable  arrested,  without  warrant,  the  prisoner  on  suspicion 
of  being  the  murderer  of  his  wife,  and  took  him  before  the  coroner,  who 
was  holding  an  inquest  upon  her  body,  and  who  swore  and  examined  him 
as  a  witness,  such  evidence  is  not  admissible  on  his  trial  for  tihe  murder. 
People  V.  McMahon,  15  N.  Y.,  384. 

Declarations,  made  under  the  influence  of  a  charge  of  guilt,  under  actoal 
arrest  or  under  examination  with  such  a  charge  impending,  should  be 
excluded,  except  where  a  careful  obedience  to  the  statutory  precautions  is 
observed.     Teachout  v.  People,  41  N.  Y.,  12. 

There  is  no  error  in  proving  defendant  s  declarations  before  the  coroner. 
People  V.  Wright,  49  St.  Rep.,  71. 

In  People  v.  Wright,  49  St.  Rep.,  75.  it  was  held  that  defendants  declara- 
tions, when  examined  before  the  coroner,  were  properly  proved.  See  ?€»>• 
pie  .V  Chapleau,  30  St.  Rep.,  989;  121  N.  Y.,  267. 

In  People  o.  Mondon,  103  N.  Y.,  211,  there  was  no  confession,  bat  an 
examination  before  the  magistrate.  People  v.  Chapleau,  80  St.  Bep.,  fl^ 
121  N.  Y.,  274. 

Threats,  etc. — The  fear,  which  is  required  to  exclude  the  oonfeafflon, 
must  be  a  tear  produced  by  threats,  and  the  hope  must  be  based  upon  the 
stipulation  of  the  district  attorney  promising  immimity  from  prosecution 
for  the  crime  confessed.  People  t?.  Mondon,  2  St  Rep.,  718;  108  N.  Y.,  219; 
4N.  Y.  Cr.,559. 

Admissions  made  to  a  police  officer  in  response  to  questions  may  be 
received  in  evidence,  unless  they  were  made  under  the  influence  of  fear  pro- 
duced by  threats.     People  r.  Cassidy,  39  St.  Rep.,  28;  14  N.  Y.  Supp.,  850. 

The  question  as  to  whether  they  were  so  maae  is  one  proper  for  the  juiT 
to  pass  upon.     Id. 

Tlie  statement  of  an  officer  that  tlie  defendant  might  as  well  own  up,  •• 
he  had  enough  to  convict  her,  and  that  she  might  consider  herself  ^^^ 
arrest,  cannot  be  regarded  as  a  threat  sufficient  to  render  subseauent  decla- 
rations incompetent,  even  thougli  such  declarations  are  consiaered  a  cwi- 
fession.  People  r.  McCallam,  4  St.  Rep.,  291;  103  N.  Y.,  598;  5  N.  Y.  Cr.» 
152:  alfg^N.  Y.  Cr.,  196. 

Confessions  of  defendant,  made  to  officers,  having  him  in  charge,  to  the 
public  prosecutor,  and  to  the  rej-wrters  of  newspapers,  where  no  thrwB 
Were  used  to  extort  them,  are  admissible  in  evidence.  People  c.  Deaoona, 
lost.  Rep.,  526;  109  N.  Y.,  377. 

A  confession,  not  made  under  the  influence  of  fear  produced  by  threats, 
nor  \x\ion  anv  promise  of  immunity  from  prosecution,  is  admiffiible.  P^P*® 
V.  Druse,  3  St.   Rep.,  617;  103  N.  Y.,  656;  5  N.  Y.  Cr.,  27;  1  Silv.  (Ct  ApP-) 

This  section  means  that  if,  by  assurance  from  the  district  ****'™^-^!5[ 
the  prisoner  shall  not  be  prosecuted  for  his  crime,  the  latter  has  been  iiwjoow 
to  make  a  confession  thereof,  such  confession  shall  not  be  used  as  evi<te** 
against  him.     People  r.  Kurtz,  3  St.  Rep.,  715;  42  Hun,  842. 
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Under  arrest. — That  the  defendant  was  under  arrest  and  that  the  con- 
eesion  was  made  to  an  officer,  are  circumstances  which  do  not  exclude  it. 
k>xt>.  People,  80  N.  Y.,  500;  People c.  Wentz,  37  id.,  308. 

A  voluntary  confession,  otherwise  admissible,  is  not  rendered  inadmissible 
►y  the  fact  that  it  was  made  by  a  person  under  arrest  at  the  time  it  was 
nade.  People  v.  Druse,  3  St.  Rep.,  617;  5  N.  Y.  Cr.,  20;  1  Silv.  (Ct.  App.) 
i86. 

Where  the  defendant,  while  under  arrest,  made  to  the  police  inspector,  in 
he  presence  of  several  persons,  cxjnfessions,  which  they  testineil  were 
roluntary,  but  which  he  testified,  were  made  under  the  influence  of  fear, 
Droduced  by  threats,  they  are  competent,  in  case,  on  submission,  the  juiy 
and  that  they  were  voluntarily  made.  People  r.  Cassidy,  44  St.  Rep.,  870; 
133  N.  Y.,  612;  4  Silv.  (Ct.  App.),  259. 

When  question  of  fiujt.— Where  the  defendant  testified  that  the  con- 
fession was  made  by  reason  of  threats,  the  persons  to  whom  it  was  made, 
testified  that  no  threats  were  employed,  the  charge  of  the  judge  correctly 
stated  the  rules  of  law  relating  to  confessions  which  should  govern  the 
ieliberations  of  the  jury,  and  the  iury  found  the  defendant  guilty,  the 
ippellate  court  must  assume  that  the  jury  found  the  confessions  to  Irnve 
)eenvolimtarily  made.     People  r.  Bishop,  53  St.  Rep.,  60;  69  Hun,  105. 

When  questions  of  law. — Where  tnere  is  no  conflict  in  the  evidence 
s  to  the  circiunstances  under  which  the  statements  were  made,  their 
4lmi8sibihty  should  be  decided  by  the  court  and  not  be  left  to  the  jury. 
Villett  r.  People,  27  Hun.  469. 

Where  there  is  no  conflict  in  the  evidence  as  to  what  occurred  at  the  time 
he  confession  was  made,  or  as  to  the  conversation  held  with  the  defendant^ 
b  is  a  question  of  law  as  to  whether  the  confession  is  or  is  not  receivable, 
•eople  V.  Druse,  3  St.  Rep.,  617; 5  N.  Y.  Cr.,  20;  1  Sflv.  (Ct.  App.),  186;  WiDett 
.  People,  27  Hun,  469;  People  r.  Mondon.  38  id.,  188;  4  N.  Y.  Cr.,  112; 
Imphy  r.  People,  63  N.  Y.,  591. 

Wnen  a  written  confession  of  guilt  is  offered  against  a  person  on  trial  for 
.  criminal  offense  and  he  objects  to  the  same  and  offers  to  prove  to  the 
iourt  that  it  was  procured  from  him  by  tlireats,  or  promises,  or  under  such 
drcumstances  as  would  render  it  incompetent  as  evidence,  it  is  error  to 
«ceive  the  paper  without  first  hearing  the  proof  offered,  and  deciding  upon 
he  competency  of  the  confession  as  eWdence  against  the  party  making  it. 
?eople  c.  Fox,  31  St.  Rep.,  570;  121  N.  Y.,  453. 

Additional  proof. — The  defendant  cannot  be  convicted  upon  his  con- 
eesion  alone.    People  v.  Kelly,  37  Hun,  160;  3  N.  Y.  Cr.,  414;  22  W.  Dig.. 

r9. 

In  the  case  of  a  confession,  tliere  must  be  additional  proof  that  the  crime 
las  been  committed.  People  r.  O'Neill,  10  St.  Rep.,  1 ;  48  Hun,  47  ;  5  N.  Y. 
>.,  834. 

The  corpus  delicti  cannot  be  entirely  established  by  a  confession.  Id. 

The  proof  which,  in  addition  to  a  defendant's  confession,  must  be  given, 
inder  this  sectipn,  in  order  to  convict,  may  be  either  direct  or  circumstan- 
CiaL   People  r.  Carr,  3  N.  Y.  Cr.,  581. 

This  seiction,  it  seems,  is  satisfied,  when  there  is,  in  addition  to  the  con- 
tession,  proof  of  circumstances  which,  though  capable  of  an  innocent  con- 
itniction,  are  nevertheless  calculated  to  suggest  the  commission  of  crime,. 
u&d  for  the  explanation  of  which  the  confession  furnishes  the  key.  People 
9.  Jaehne,  3  St.  Rep.  11 ;  103  N.  Y.  199. 

Proof  of  the  finding  of  the  Iwdy  of  the  murdered  person,  with  immistak- 
able  marks  thereon  of  a  murder  committed,  is  8Utficient  additional  pnwf,  to 
[neet  the  requirements  of  the  latter  clause  of  this  section.  People  r.  Dea- 
tsons,  15  St.  Rep.,  526;  109  N.  Y..  377. 

Upon  the  trial  of  an  indictment  under  section  325  of  the  Penal  Code,  it 
was  held  that  the  additional  proof  that  the  offense  was  committed,  other 
than  defendant*s  confession,  recjuired  by  this  section,  was  to  be  found  in 
the  purchase  and  in  the  production  of  the  contrivance  before  the  jury. 
Peo^  V.  Runge,  8  N.  Y.  Cr.,  87. 

The  confession  is  to  be  treated  as  competent  proof  of  the  body  of  the 
crime,  though  ihsufficient  without  corroboration  to  warrant  a  conviction. 
People  r.  Jaehne,  8  St.  Rep.,  11. ;  103  N.  Y.,  199. 

In  a  case  where  the  body  is  not  found,  and  there  is  no  proof  of  violence 
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or  of  death  except  by  the  confession  of  the  accused,  such  confession  will 
not  suffice.    People  v.  Deacons,  15  St.  R«).,  526  ;  109  N.  Y.,  878. 

See  People  r.  Kief,  84  St.  Rep.,  582  ;  58  Hun,  848 ;  11  N.Y.  Supp.,  MO; 
People  V.  Range,  3  N.Y.  Cr.,  87  ;  People  v.  Beckwith,  13  St  Rep.,  795;  106 
N.Y.,74. 

§  396.  Evidence  on  trial  for  treason.— Upon  a  trial  for  treason 
the  defendant  cannot  be  convicted,  except  upon  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  of  one  witness  to  one 
overt  act,  and  another  witness  to  a  different  overt  act  of  the 
same  treason.  But  if  two  or  moi^e  distinct  ti*easons,  of  different 
kinds,  be  alleged  in  the  indictment,  two  witnesses  to  prove  dif- 
ferent treasons  are  not  sufficient  to  warrant  a  conviction. 

§  397.  Evidence  on  trial  for  treason.—Upon  a  trial  for  treason, 
evidence  cannot  be  admitted,  of  an  oveit  act  not  expressly 
charged  in  the  indictment ;  nor  can  the  defendant  be  convicted 
unless  one  or  more  overt  acts  be  expressly  alleged  therein. 

§  398.  Evidence  on  trial  for  conflpiracy.— Upon  a  trial  for  a 
conspiracy,  in  a  case  where  an  overt  act  is  necessary  to  consti- 
tute the  crime,  the  defendant  cannot  be  convicted,  unless  one 
or  more  overt  acts  be  expressly  alleged  in  the  indictment,  nor 
unless  one  or  more  of  the  acts  alleged  be  proved  ;  but  any  other 
overt  act,  not  alleged  in  the  indictment,  may  l>e  given  in  evi- 
dence. 

§  399.  Conviction  cannot  be  had  on  testimony  of  acoomplioef 
uniesd  corroborated.— A  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice  unless  he  be  corroborated  by  such 
other  evidence  as  tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime. 

This  section  was  amended  by  chap.  860,  of  1882. 

This  amendment  dropped  the  latter  portion  of  the  original  section  IB  to 
the  sufficiency  of  the  corroboration. 

See  section  142  of  Penal  Ckxie. 

See  note  on  Corroborative  Evidence  in  2  Silv.  (Ct.  App.),  612. 

New  Rule. — Tliis  section  introduces  a  new  rule  as  to  an  acoompUoeli 
evidence.     People  r.  Thomson,  3  N.  Y.  Cr.,  563  ;  21  W.  Dig.,  846. 

This  section  has  changed  the  rule  of  the  common  law  in  regard  to  the 
corroboration  of  the  testimony  of  an  accomplice.  People  v.  Inland,  W 
N.  Y.,  131  ;  aff  p:  28  Hun,  568  ;  16  W.  Dig.,  232. 

People  V.  Courtney.  28  Hun,  589  ;  1  N.  Y.  Cr.,  64. 

This  section  has  changed  the  former  rule  of  law,  and  requires  that  tiJ*w 
should  be  simply  corroborative  evidence,  which  tends  to  connect  the  de- 
fendant \vith  the  commission  of  the  crime.  People  v,  Everfaardti  6  St 
R(^p..  793  ;  104  N.  Y.,  594  ;  2  Silv.  (a.  App.),  506. 

Application. — The  rule  requiring  corroVioration  is  one  that,  in  thee**'' 
ciso  oi  that  caution  and  tenderness  which  the  common  law  alwavs  e'^'J", 
tains  for  the  rights  of  persons  accused  of  crime,  should  bei^phed  in.*" 
cases  when  the  witness  is  in  any  way  culpably  implicsuted  in  the  commitfWB 
of  the  crime.  People  r.  Vinlder,  98  N.  Y.,  631. 

Who  an  accomplice. — An  accomplice  is  a  person  involyed,  either  di- 
rectlv  or  indirectly,  in  the  commission  of  the  crime.  People  v.  Smith,  1 
N.  Y.  Cr.,  75  ;  28*Hun,  637. 

A  i)erson  who  innocently  assists  in  secreting  stolen  propertf  ,  fa  no*  ^ 
accomplice  within  the  meaning  of  this  section.  People  o.  Rioaert  tf  ^ 
Rep.,  653;  7  N.  Y.  Cr.,  22. 

k  witness  who  has  acted  as  a  detective  and  informer  Is  nol 
plice.    Berry  v.  People,  1  N.  Y.  Cr.,  48,  57. 
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A  person,  who  purchases  a  lottery  ticket  with  the  intent  of  informing 
gainst  the  seller,  is  not  an  accomphce  within  the  meaning  of  this  section. 
*eople  0.  Noelke,  29  Hun,  4d5. 

The  purchaser  of  a  lottery  ticket  is  not  an  accomplice.  People  v,  Emer- 
>n,  6  N.  Y.  Cr.,  158 ;  20  St,  Rep.  18  ;  5  N.  Y.  Supp.,  374 ;  People  c.  Noelke, 
9  Hun,  461. 

One  who  purchases  a  lottery  ticket  for  the  purpose  of  detecting  and 
nnifthing  the  vendor,  and  not  with  intent  to  aid  in  the  commission  of  the 
ffense,  is  not,  it  aeemSf  an  accomplice  within  the  meaning  of  the  provisions 
F  this  section.    People  v.  Noelke,  94  N.  Y.,  142. 

The  purchaser,  unaer  the  former  excise  law,  was  held  not  to  he  an  accom- 
lioe  within  the  meaning  of  this  section.  People  v.  Smith,  28  Hun,  626  ;  1 
.  Y.  Cr.,  74. 

The  woman,  who  submits  to  an  abortion,  is  not  an  accomplice  in  the 
^mmission  of  the  offense  defined' in  section  294  of  the  Penal  Code,  and  no 
3]Toboration  of  her  testimony  is  required  by  this  section  of  the  Criminal 
ode.  People  v,  Meyers,  5  N.Y.  Cr.,  126 ;  7  St.  Rep.,  221 ;  People  «. 
edder,  98  N.  Y.  630 ;  3  N.  Y.  Cr.,  32. 

The  woman,  upon  whose  body  the  crime  of  abortion  is  committed,  can* 
qt,  under  the  provisions  of  section  294  of  the  Penal  Code,  be  an  accomplice 
ithin  the  meaning  of  the  Code,  requiring  corroboration  as  matter  of  law. 
^le  c.  Vedder,  98  N.  Y.,  631 ;  People  v.  Dunn,  29  id.  628. 
Upon  the  question  of  accomplice,  see  People  v.  M(^3k>negal,  48  St.  Rep. 
)4;  186N.Y.,  75. 

Hule. — ^In  case  of  an  accomplice,  there  must  be  other  evidence  tending  to 
annect  the  defendant  with  the  commission  of  the  crime.  People  o. 
••Neill,  6  N.  Y.  Cr.,  834. 

The  corpus  dUicti  may  be  established  by  the  testimony  of  an  accom- 
lice.  Id. 

It  was  held,  in  this  case,  that  there  was  sufficient  corroborative  evidence, 
wpler.  O'Neill,  14  St.  Rep.,  829;  109  N.  Y.,  251,  267. 
ISrature  of  such  evidence. — ^The  law  is  complied  with  if  there  is  some 
ther  evidence  fairly  tending  to  connect  the  defendant  with  the  commission 
t  the  crime  so  that  his  conviction  will  not  rest  entirely  upon  the  evidence 
P  the  accomplice.  People  v,  Everhardt,  5  St.  Rep.,  793  ;  2  Silv.  (Ct.  App.), 
» ;  104  N.  Y.,  594 ;  6  N.  Y.,  Cr.,  231. 

The  corroboration  of  an  accomplice  is  sufficient,  if  it  confirms  material  parts 
t  the  testimony  relating  to  the  corpus  of  the  offense  in  such  a  way  that  the 
iry  are  justified  thereby  in  accepting  the  evidence  of  the  accomplice  aa 
me.  People  v.  Everhardt,  5  N.  Y.  Cr.,  91  ;  aff'd,  14  St.  Rep.,  829  ;  2  SUv. 
}t.  App.),  506  ;  104  N.  Y.  594  ;  6  N.  Y.,  Cr.,  231. 

In  estEiDlishing  the  defendant's  connection  with  the  crime,  it  is  incumbent 
pon  the  people  to  ^ve  such  evidence  as  legitimately  and  naturally  carries 
onviction  to  the  miijds  of  the  jury  tliat  the  defendant  was  connected  with, 
nd  was  guilty  of,  the  offense  charged  ;  and  such  evidence  as  merelv  raises 
le  suspicion  of  guilt  is  insufficient  to  satisfy  the  requirements  of  tnis  see- 
on.  People  ».  WiDiams,  29  Hun,  520  ;  1  N.  Y.  Cr.,  336  ;  17  W.  Dig.  356. 
This  section  does  not  require  that  the  whole  case  should  be  proved  out- 
ide  of  the  testimony  of  the  accomplice.  People  r.  Hoogbkerk,  96  N.Y. 
S2  ;2  N.  Y.  Cr.,  204 ;  67  How. ,  256.  It  simply  requires  evidence,  from  an  inde- 
endent  source,  of  some  material  fact  tending  to  show  not  only  that  the 
rime  has  been  committed,  but  that  the  defendant  was  implicated  in  it.  Id. 
The  acts  necessary  for  the  corroboration  of  an  accomplice  need  not  be 
[loonsistent  with  the  innocence  of  the  defendant  nor  exclude  every  hy- 
othesis  but  that  of  guUt  People  v.  Ogle,  5  St.  Rep.,  740  ;  104  N.  Y.,  511 ;  6 
(.  Y.  Cr.,  168 ;  afTg,  4  N.  Y.  Cr.,  349. 

Evidence  <rf  corroboration  may  consist  of  a  series  of  facts  having  no  force 
isless  in  combination,  and  may  be  shown  by  more  than  one  witness,  or  as 
ccurring  on  more  than  one  occasion.  People  r.  Ogle,  4  N.  Y.  Cr.,  354. 
The  court  is  bound  to  receive  any  fact  or  circumstance  tending  to  sustain 
he  probability  of  the  truth  of  an  accomplice's  evidence.  People  r.  Sharp, 
N.  Y.  Or.,  388. 

The  conoboration,  however  strong  in  all  other  respects,  must  point  to  the 
onnection  of  the  dc^fendant  with  the  commission  of  the  crime,  fo  be  of  anj 
rail.    Pe<^  v.  Byland,  28  Hun,  570 ;  16  W.  Dig..  282. 
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Evidence  that  the  prisoner,  who  was  charged  with  uttering  a  forged  cheeky 
was  frequently  in  the  company  of  the  accomplice  under  circumstances  of  % 
suspicious  character,  is  not  a  sufficient  compHance  with  the  requirementB 
of  this  section.  People  c.  Courtney,  28  Hun,  589  ;  IN.  Y.  Cr.,  64 ;  affd,  M 
N.  Y..  490. 

This  section  will  not  be  satisfied  unless  the  accomplice  is  corroborated  by 
evidence  which  tends  to  show  the  participation  or  immediate  connection  (J 
the  accused  with  the  acts  which  constitute  the  crime.    Id. 

Under  an  indictment  for  forging  a  note,  corroboration  of  an  accompUoe 
is  not  afforded  by  his  testimony  as  to  other  forged  notes.  People  r.  "Wnite, 
41  St.  Rep.,  832  ;  62  Hun,  114 ;  16  N.  Y.  Supp.,  571. 

The  corroborative  evidence,  required  under  this  section,  must  be  such  98 
tends  to  connect  the  accused  with  the  commission  of  the  crime.  People  t. 
"Way man,  3  SUv.  (Ct.  App.),  493. 

It  is  necessary  to  conviction,  that  the  testimony  of  the  accomplice  Bhould 
be  corroborated  by  such  other  evidence  as  tends  to  connect  the  defendant 
with  the  commission  of  the  crime.    People  r.  Wiley,  48  St.  Rep.,  498. 

It  is  not  necessary  that  the  corroborating  evidence  should  in  itself  be  suffi" 
cient  to  show  the  commission  of  the  crime,  or  the  connection  of  the  defend- 
ant with  it,  but  it  Is  sufficient  if  it  tends  to  connect  him  with  such  commis' 
Bion.    People  v.  Bosworth,  45  St.  Rep.,  514  ;  64  Hun,  75 ;  19  N.  Y.  Supp.,  115. 

The  corroborative  evidence  need  not  be  wholly  inconsistent  with  the 
theory  of  the  defendant's  innocence.  People  c.  Elliott,  8  St.  Rep.,  223;  7 
N.  Y.  Cr.,  129. 

Nor  be  in  itself  sufficient  to  show  the  commission  of  the  crime,  or  to  con- 
nect the  defendant  with  it.    Id. 

It  is  sufficient  if  it  tends  to  connect  the  defendant  with  the  cominiasiott 
of  the  crime.     Id. 

Though  each  circumstance,  taken  by  itself,  is  quite  inconclusive,  it  i» 
sufficient  if,  when  considered  together,  they  furmsh  some  corroborative 
evidence.    Id. 

The  corroboration  of  an  accomplice  must  be  something  more  than  snspi'' 
cious  circumstances.  People  r.  Kerr,  6  N.  Y.  Cr.,  406.  It  must  be  legal 
evidence  which,  independently  of  the  testimony  of  the  accomplice,  tend§ 
le^timately  to  prove  the  commission  of  the  offense.    Id. 

Since  the  enactment  of  this  section,  the  courts  have  uniformly  heldUiat 
there  must  be  some  evidence,  other  than  that  of  the  accomplice,  fairly 
tending  to  connect  the  defendant  with  the  commission  of  the  crime.  Peopfe 
V,  White,  41  St  Rep.,  833 ;  62  Hun,  il5  ;  16  N.  Y.  Supp.,  571 ;  People  t, 
Elliott,  8  St.  Rep.,  703;  106  N.  Y.,  288  ;  People  v.  Everhardt,  5  St  Rep.,  7»8; 

2  SUv.  (a.  App.),  506 ;  104  N.  Y.,  591 ; 6 N.  Y.  Cr.,  231  ;  People  v,  Rvknd,  97 
N.  Y.,  126;  People  v.  Jaehne,  3  St  Rep.,  11;  103  N.  Y.,  182;  Peopler- 
O'Neill,  14  St  Rep.,  829  ;  109  N.  Y.,  251 ;  People  r.  Platli,  100  N.  Y.,  590., 

The  defendant  is  entitled  to  have  the  jurj'  instructed  that  no  convicti^ 
can  be  had  upon  the  testimonv  of  an  accomplice,  unless  he  is  corroborated 
by  such  other  evidence  as  tends  to  connect  the  defendant  with  the  commis- 
sion of  the  crime,  even  though  there  is  other  evidence  besides  that  of  the 
accomplice  which,  if  believed,  tends  to  so  connect  him.    People  r.  Thomsen, 

3  N.  Y:  Cr.,  563  ;  21  W.  Dig.,  346. 

Where,  upon  a  trial  for  bribery,  an  accomplice  testified  that  he  had  re- 
ceived, as  a  bribe,  a  large  sum  in  bills  of  large  denomination,  testimonv  w 
other  witnesses  that  lie  had,  at  the  time  specified,  in  liis  possession  bills  of 
those  denominations,  is  admissible  in  order  to  corroborate  him.  People  t. 
Sharp,  10  St.  Rep.,  522  ;  5  N.  Y.  Cr.,  439  ;  revd  upon  another  point,  in  12  St 
Rt^).,  217  :  107  N.  Y.,  439 ;  5  N.  Y.  Cr.,  569. 

Sufficient  corroboration. — ^The  accomplice  was  held,  in  this  ca.**,  *<^ 
have  been  corroborated  by  other  evidence  that  tended  to  connect  the  de- 
fendant with  the  commission  of  the  crime.  People  r.  Christy,  47  St  Bep't 
926  ;  65  Hun,  349  ;  8  N.  Y.  Cr.,  483  ;  20  N.  Y.  Supp.,  279.  ^ 

It  was  held,  in  People  r.  Ryland,  97  N.  Y.,  131  ;  afFg  28  Hun,  668 ;  WW. 
Difc. ,  232,  on  the  trial  of  an  indictment  for  forgery,  that  there  was  other 
testimony  tending  to  connect  the  defendant  with  the  commission  of  thd 
crime,  sufficient  to  meet  the  requirements  of  this  section. 

Conspiracy. — ^AVhore  the  existence  of  a  coYispiracy  rests  upon  the  nn* 
eupi>orted  testimony  of  the  accomplice,  this  section  forbids  the  admissicsi  of 
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!denoe  of  such  acts  in  furtherance  thereof  as  depend  solely  upon  its  existence 
'  their  admissibility,  unless  the  testimony  of  the  accomplice  is  corroborated 

other  evidence.    People  v.  White,  41  St  Rep.,  837  ;  62  H\m,  120  ;  16  N. 

Snpp.,  571. 

Question  of  law. — ^Whether  the  corroborating  evidence  meets  the  re- 
Lrements  of  this  section,  is  a  Question  of  law  to  be  disposed  of  by  the  court, 
Lependentiy  of  any  other  eviaence,  which  simply  conflicts  with  its  truth, 
ople  V.  Ck)urtney,  28  Him,  594  ;  1  N.  Y.  Cr.,  71. 

Question  of  met. — ^Where  the  supporting  evidence  tends  to  connect  the 
fendant  with  the  commission  of  the  crime,  the  question  whether  it  is 
fficient  corroboration  of  the  accomplice  is  for  the  determination  of  the 
ry.  People  v.  Everhardt,  5  St  Rep.,  793  ;  2  Silv.  (Ct  App.),  506  ;  104  N. 
,594;  6N.  Y.  Cr.,231. 

Fhe  court,  before  it  submits  the  case  to  the  jury,  should  be  satisfied  that 
Bre  is  some  corroborative  evidence  f airlv  tencung  to  connect  the  defendant 
th  the  commission  of  the  crime.  People  v.  Elliott,  8  St.  Rep. ,  223 ;  7  N.  Y. 
.,129. 

In  case  there  is  such  evidence,  then  it  is  for  the  iury  to  determine  whether 
e  corroboration  is  sufficient  to  satisfy  them  of  tne  defendant's  guilt.    Id. 
Whether  or  not  the  testimony  of  the  accomplice  is  corroborated,  or  is  to 

lejected,  with  or  without  corroboration,  is  a  question  of  fact  for  the  jury 
determine.    People  v.  Kerr,  6  N.  Y.  Ci*. ,  406. 

See  People  v.  Friedlander,  43  St  Rep.,  448  ;  63  Hun,  259  ;  18  N.  Y.  Supp., 
8;  People  v.  Emerson,  20  St.  Rep.,  18 ;  5  N.  Y.  Supp.,  375  ;  People  v.  Drown, 

St  Rep.,  986 ;  14  N.  Y.  Supp.,  742  ;  People  v.  Kicker,  22  St  Rep.,  652 : 

Hun,  643  ;  4  N.  Y.  Supp.,  72  ;  Crary  c.  Crary,  46  St  Rep.,  808 ;  People 
8anbom,  14  id.,  123  ;  People  c.  Bliven,  id.,  495. 

§  400.  If  testimony  show  higher  offense  than  that  charged, 

»Tirt  may  discharge  jury,  and  hold  defendant  to  answer  a  new 

^ictment.— If  it  appear  by  the  testimony,  that  the  facts  proved 

•xistitute  a  crime  of  a  higher  nature  than  that  charged  in  the  in- 

ctment,  the  court  may  direct  the  jury  to  be  discharged,  and 

I  proceedings  on  the  indictment  to  be  suspended,  and  may 

der  the  deiendant  to  be  committed,  or  continued  on  or  ad- 

Ltted  to  bail,  to  answer  any  new  indictment  which  may  be 

and  against  him  for  the  higher  offense. 

^  People  t.  Dartmore,  15  St.  Rep.,  839  ;  48  Hun,  323 ;  2N.  Y.  Supp.,  811. 
§  401.  If  new  indictment  not  found,  to  be  tried  on  the  original 
diotment.— If  an  indictment  for  the  higher  crime  be  dismissed 
"  the  grand  jury,  or  be  not  found  at  or  before  the  next  term, 
©  court  must  again  proceed  to  try  the  defendant  on  the  orig* 
al  indictment. 

§  402.  Courtmay  discharge  jury,  where  it  has  not  jurisdiction 

the  offense,  or  the  facts  do  not  constitute  an  offense.— The  court 

ay  also  direct  the  jury  to  be  discharged,  where  it  appears  that 

las  not  jurisdiction  of  the  crime,  or  that  the  facts,  as  charged 

the  indictment,  do  not  constitute  a  crime. 

§  403.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction 

'  the  offense,  when  committed  out  of  the  state.— If  the  jury  be 

scharged,  because  the  court  has  not  jurisdiction  of  the  crime 

barged  in  the  indictment,  and  it  apj>ear  that  it  was  committed 

^t  of  the  jurisdiction  of  this  state,  the  court  may  order  the  de- 

*idant  to  be  discharged,  or  to  be  detained  for  a  reasonable  time 

^^ified  in  the  order,  until  a  communication  can  be  sent  by  the 

11 
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district  attorney  to  the  chief  executive  officer  of  the  state,  te^ 

litory  or  district  wliere  the  crime  was  committed. 

Consent  will  not  give  the  court  jurisdiction  nor  authorize  a  substantial 
change  in  its  fundamental  moiie  of  proceeding.  This  cannot  be  enlarged 
or  restricted.    People  i?.  Guidici,  100  N.  Y.,  508  ;  8  N.  Y.  Cr.,  55S. 

§  404.  Proceedings  in  such  oaae,  when  offense  committed  in 
the  state.— If  the  crime  were  committed  within  the  exclusive 
jurisdiction  of  another  county  of  this  state,  the  court  must  di- 
rect the  defendant  to  be  committed  for  such  time  as  it  deems 
reiisonable,  to  await  a  warrant  from  the  proper  county  for  his 
arrest ;  or  if  the  crime  be  a  misdemeanor  only,  it  may  admit  him 
to  bail,  in  an  undertaking,  with  sufficient  sureties,  that  he  will, 
within  such  time  as  the  court  may  appoint,  appear  in  such  court 
to  await  a  warrant  from  the  proper  county  for  his  arrest. 

§  405.  Proceedings  in  such  case,  when  offbns3  committed  in 
the  state.— In  the  case  provided  for  in  the  last  section,  the  cleik 
must  forthwith  give  notice  to  the  district  attorney  of  the  proper 
county,  that  the  defendant  has  been  so  committed  or  held  to 
bail. 

§  406.  Proceedings  in  such  case,  when  offbnse  committed  in 
the  state.— If  the  defendant  be  not  arrested,  as  provided  in  seo 
tion  404,  on  a  warrant  from  tlie  proper  county,  he  must  be  dis- 
charged from  custody,  or  liis  bail  in  the  action  be  exonerated,  or 
money  deposited  instead  of  bail  refunded,  as  the  case  maybe; 
and  the  sureties  in  the  undertaking  mentioned  in  that  section 
must  l)e  discharged. 

§  407.  Proceedings  in  such  case,  when  oflfonse  committed  in 
the  state.— If  the  defendant  be  aiTested,  the  same  proceedings 
must  be  had  thereupon,  as  upon  the  an-est  of  a  defendant  in  an* 
other  county,  on  a  wan-ant  of  arrest  issued  by  a  magistrate. 

§  408.  Proceedings,  if  jury  discharged  because  the  fbots  donot 
constitute  an  offense.— If  the  jury  be  discharged,  because  the 
facts  lis  cliarged  do  not  constitute  a  crime,  the  court  must  order 
the  defendant,  if  in  custody,  to  be  discharged  therefrom,  or  if 
admitted  to  bail,  that  liis  bail  be  exonerated,  or  if  he  hare  de 
posited  money  instead  of  bail,  tliat  the  money  deposited  be  re 
funded  to  him,  unless  in  its  opinion  a  new  indictment  can  ba 
framed,  upon  wliich  the  defendant  can  be  legally  convicted;  in 
wliich  case,  it  may  direct  that  the  case  be  re-submitted  to  the 
same  or  another  grand  jury. 

§  409.  Proceedings,  if  jury  discharged  because  the  ftotB  do  not 

constitute  an  offense.— If  the  court  direct  that  the  case  be  sub- 
mitted anew,  tlie  same  proceedings  must  be  had  thereon  as  art 
prescribed  in  sections  318  and  319. 

§  410.  When  evidence  on  either  side  is  doeed,  court  may^d- 
vise  acquittal.  Effbct  of  the  advice.— If,  at  any  time  after  tba 
evidence  on  either  side  is  closed,  the  court  deem  it  insufficient 
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io  warrant  a  conviction,  it  may  advise  the  jury  to  acquit  the 
defendant  and  they  must  follow  the  advice. 

Amended  by  chap.  860  of  1882. 

This  amendment  struck  out  of  the  original  section  the  latter  portion,  and 
sabetituted  the  words  '*  and  they  must  follow  the  advice.** 

Direction  of  acquittal. — Tnis  section  permits  the  court,  when  it  deems 
tlie  evidence  insufficient  to  warrant  a  conviction,  to  so  advise  the  jury,  who 
•rereqmred  to  decide  accordingly.  People  v,  Trimble,  42  St.  Rep.,  717; 
lol  x^.  X.,  120. 

If  the  prosecution  fails  in  some  element  of  proof  necessary  to  constitute 
the  crime,  it  is  a  clear  case  for  the  interposition  of  the  court  Sullivan  v. 
Peoj^e,  27  Hun,  87 ;  People  v.  Bennett,  49  N.  Y.,  137. 

Where  the  evidence  entirely  fails  to  show  an  essential  fact  in  the  crime,  it 
is  ttie  duty  of  the  court  to  direct  an  aoquitt^  People  v,  Livingston,  27 
Hun,  107. 

See  People  v,  Fanshawe,  47  St.  Rep.,  882  ;  8  N.  Y.  Cr.,  880 ;  65  Hun,  77 ; 
People  V.  Brickner,  8  N.  Y.  Cr.,  228 ;  15  N.  Y.  Supp.,  581. 

§  411.  View  of  premises,  when  ordered,  and  how  conducted.— 
When,  in  the  opinion  of  the  court,  it  is  proper  that  the  jury 
should  view  the  place  in  which  the  crime  is  charged  to  have 
Veen  committed,  or  in  which  any  material  fact  occuired,  it  may 
order  the  jury  to  be  conducted,  in  a  body,  under  charge  of 
proper  officers,  to  the  place,  which  must  be  shown  to  them  by  a 
judge  of  the  court,  or  by  a  person  appointed  by  the  court  for 
that  purpose. 

Duty  of  court. — This  section  provides  for  a  view  when,  in  the  opinion 
of  the  court,  it  is  proper.  People  v.  Johnson,  18  St.  Rep.,  48  ;  46  Hun,  672 ; 
7  N.  Y.  Cr.,  404 ;  27  W.  Die.,  519. 

The  court  has  an  undoubted  authority  to  permit  the  jury  to  view  the 
scene  of  the  crime  under  this  section.  People  v.  Johnson,  16  St.  Rep.,  846 ; 
110  N.  Y.,  148. 

A  juror  has  no  right  to  proceed  to  view  the  premises  without  the  permis- 
sion of  the  court.  People  ex  rel.  Mtmsell  v.  Court,  etc.,  36  Hun,  279  ;  8  N. 
Y.  Cr.,  215 ;  afTd,  101  N.  Y.,  246. 

The  court,  in  its  discretion,  mav,  but  is  not  bound  to,  allow  the  jury  to 
Tiew  the  premises.    People  v.  Buadensicck,  3  St.  Rep.,  664 ;  108  N.  Y.,  501. 

Show  premises. — ^This  section  seems  to  intend  that  a  judge  of  the  court, 
or  a  porsc  n  appointed  for  that  purpose,  should  show  the  place.  People  v. 
P&lmer,  6  St.  Rep.,  341 ;  48  Hun,  403  ;  5  N.  Y.  Cr.,  106. 

The  judge  must  convey  to  the  jury,  probably  by  words,  his  conviction 
that  the  place  shown  to  the  jury  is  that  where  the  crime  is  charged  to  have 
been  committed.    Id. 

Section  412  probably  is  not  to  be  so  construed  as  to  prevent  this  commu- 
nication with  the  ju^^^    Id. 

£rror. — The  refusal  by  the  court  to  permit  the  defendant  or  his  counsel 
to  accompany  the  jmy  on  their  being  cx)nducted  to  the  place  where  the 
crime  is  charged  to  have  been  committed,  is  error  sufficient  to  cause  the 
reversal  of  the  judgment  against  him.     Id. 

Remedy.-^- Where  a  juror  clandestinely,  during  the  trial,  visits  the  place 
where  the  offense  was  committed,  and  holds  some  conversation  with  the 
defendant,  it  amounts  to  such  misconduct  as  will  require  the  granting  of  a 
new  trial.     People  v.  Tyrrell,  8  N.  Y.  Cr.,  148. 

The  defendant  does  not  waive  his  rights  by  failure  to  disclose  the  miscon- 
duct of  the  juror.     Id. 

Punishment. — Tliis  section  pre8cril:)es  no  punishment  whatever  for  vio- 
lating its  implied  prohibition.  People  ex  rel.  Mimsell  t\  Court,  etc.,  36 
Hun,  279;  3  N.  Y.  Cr.,215. 

A  violation,  by  a  juror,  of  the  restraints  provided  for  in  this  section  is  not 
declared  to  constitute  a  contempt  of  the  court  in  wliich  he  is,  at  the  time, 
serving.    Id. 
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A  juror  who,  during  the  progress  of  the  trial  of  an  indictment,  ftoa  to 
the  scene  of  the  alleged  offense  for  the  purpose  of  acquainting  himself  with 
the  locality,  is  not  guilty  of  a  contempt,  where  no  oraer  of  the  court  is  dis- 
obeyed by  such  act.  People  ex  rel,  Munsell  r.  Court,  etc.,  101  N.  Y.,  245; 
aflTg  86  Hun,  277. 

§412.  Duty  of  officer  as  to  jury  .—The  oflacers,  mentioned  in 
the  last  section,  must  b^  sworn  to  suffer  no  peraon  to  speak  to 
or  communicate  with  the  jury,  nor  to  do  so  themselves,  on  any 
subject  connected  with  the  trial,  and  to  return  tliem  into  court 
without  unnecessary  delay,  or  at  a  specified  time. 

Oath. — ^The  omission  to  administer  the  oath  to  the  officers,  as  prescribed 
by  this  section,  is  waived  by  the  consent  of  the  defendant's  counsel  that 
such  view  should  be  taken,  and  his  failure  to  object  or  call  the  attention  of 
the  court  to  the  want  of  such  oath.  People  v.  J ohnson,  16  St.  Eep.,  846 ; 
110  N.  Y.,  144.    Such  omission  is  a  mere  irregularity.    Id. 

The  failure  to  take  the  oath,  under  this  section,  does  not  require  or  jiistify 
a  new  trial,  unless  there  is  some  opportunity  to  conclude  that  the  defendant 
was  prejudiced.  •  People  v.  Johnson,  13  St.  Rep.,  48  ;  46  Hun,  678 ;  7  N.  Y. 
Cr.,  404  ;  27  W.  Dig.,  519  ;  People  c.  Draper,  1  N.  Y.  Cr.,  188. 

The  oath,  required  hj  section  414,  posty  embraces  in  terms  substantianr 
the  requirements  of  this  section.  People  v.  Johnson^  18  St.  Rep.,  48 ; « 
Hun,  672  ;  7  N.  Y.  Cr..  404 ;  27  W.  Dig.,  519. 

But  whether  the  prior  administration  of  such  oath  in  reference  to  another 
purpose,  which  had  been  accomplished,  is  a  sufficient  compliance  with 
uiis  section,  was  not  decided.    Id. 

See  People  v.  Palmer,  6  St.  Rep.,  841 ;  43  Hun,  408  ;  5  N.  Y.  Cr.,  106,  111. 

S  413.  Knowledge  of  juror  to  be  declared  in  court,  and  juror 
to  be  sworn  as  witness.—If  a  juror  have  any  personal  knowledge, 
respecting  a  fact  in  controvei*sy  in  a  cause,  he  must  declare  it  in 
open  court,  during'  the  trial.  If,  during  the  retirement  of  the 
jury,  a  juror  declare  a  fact,  which  could  be  evidence  in  the  cause, 
as  of  his  own  knowledge,  the  jury  must  return  into  court  In 
either  of  these  cases,  the  juror  making  the  statement  must  be 
sworn  as  a  witness,  and  examined  in  the  presence  of  the  parties. 

t414.  Jurors  may  be  permitted  to  separate  during  the  triaL 
ept  together,  oath  of  the  officers.— The  jurors  sworn  to  try  an 
indictment  may,  at  any  time  before  the  submission  of  the  cause 
to  the  jury,  in  the  discretion  of  the  court,  be  permitted  to  sep* 
arate,  or  be  kept  in  charge  of  proper  officers.  Such  oflBcers 
must  be  sworn  to  keep  the  jurors  together  until  the  next  meet- 
ing of  the  court,  to  suffer  no  person  to  speak  to  or  communicate 
with  them,  nor  to  do  so  themselves,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  at  tne  next  meet- 
ing thereof. 

See  People  v.  Johnson,  13  St.  Rep.,  48  ;  46  Hun,  672 ;  7  N.  Y.  Cr.,  404. 
§  415.  Jurors  not  to  converse  together  on  the  8ul]()eot  of  the 
trial,  nor  form  an  opinion  until  the  cause  is  submitted.— The  jury 
must  also,  at  each  adjournment  of  the  court,  whether  permitted 
to  separate  or  kept  in  charge  of  officers,  be  admonished  by  the 
court,  that  it  is  their  duty  not  to  converse  among  themselves  on 
any  subject  connected  with  the  trial,  or  to  form  or  express  any 
opinion  thereon,  until  the  cause  is  finally  submitted  to  them. 
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ApplicatiOXL^This  section,  it  seems,  refers  to  an  adioumment  from  day 
to  day,  or  for  a  longer  time,  and  not  to  a  recess  taken  during  a  single  day^ 
tenion.     People w.  Draper,  28  Hun,  3  ;  1  N.  Y.  Cr.,  141 ;  15  W.  Dig.,  884. 

New  trial. —An  omission  to  admonish  the  jury,  as  directed  in  this  sec- 
tion, is  not  one  of  the  cases  specified  in  section  465,  po«f,  in  which  a  new- 
trial  ma^  be  granted.    Id. 

Especially,  where  a  mese  inadvertent  omission  to  eive  the  direction  is 
not  shown  to  have  worked  injury  to  the  defendant.     Id. 

Contempt. — ^This  section  does  not  declare  that  jurors,  who  may  contra- 
rene  its  provisions,  shall  be  liable  to  be  punished  in  proceedings  by  way  of 
criminal  contempt.  People  ex  rd.  Munsell  r.  Court,  etc.,  36  Hun,  279:  8 
N.  Y.  Cr..  211. 

Presumption.— A  failure,  on  the  part  of  the  trial  judge,  to  admonish 
the  jury  at  each  adjournment,  as  required  by  this  section,  will  not  be  pre- 
sumed.    People  ».  Reavey,  38  Hun,  424  ;  4  N.  Y.  Cr.,  17. 

Appeal. — A  claim  that  the  trial  court  omitted  to  admonish  the  jurors,  as 
required  by  this  section,  cannot  be  considered  on  appeal,  where  there  is  no 
part  of  the  record  showing  distinctly  that  this  was  not  done,  and  no  question 
appears  to  have  been  raised,  or  exception  taken  in  regard  to  the  matter. 
People  r.  Rugg,  98  N.  Y.,  537  ;  3  N.  Y.   Cr.,  183. 

§  416.  Proceedings,  where  juror  becomes  unable  to  perform 
his  duty  before  conclusion  of  trial.— If,  before  the  conclusion  of 
the  trial,  a  juror  becomes  sick,  so  as  to  be  unable  to  perform 
his  duty,  the  court  may  order  him  to  be  discharged,  and 
another  jury  to  be  then  or  afterward  impaneled. 
See  People  v.  Nowak,  24  St.  Rep.,  274  ;  1  Silv.  (Sup.  Ct.),  412. 

§  417.  Court  to  decide  questions  of  law  arising  during  trial.— 
The  court  must  decide  all  questions  of  law  which  arise  in  the 
course  of  the  trial. 

On  the  trial  of  an  indictment  for  murder,  it  is  the  duty'  of  the  court  to 
decide  all  questions  of  law  which  arise  on  the  trial,  and  instruct  the  jury 
within  what  crimes  the  evidence  and  inferences  which  the  jury  were  autnor- 
ised  to  draw,  might  bring  the  case.  People  c.  Rego,  36  Hun,  131 ;  3  N.  Y. 
Cr.,  277. 

A  judgment  will  not  be  reversed  merely  because  the  judge  submits  to  the 
jury  a  question  which  he  ought  to  determine  himself,  where  it  is  clear  that 
ne  ought  to  decide  it  in  the  same  way  the  jury  find.  People  r.  O'Neil,  17 
6t.  Rep.,  956  ;  49  Hun,  422. 

§  418.  Onindiotment  for  libel,  jury  to  determine  law  and  ftMSt.— 
On  the  trial  of  an  indictment  for  libel,  the  jury  have  the  right 
io  determine  the  law  and  the  fact. 
See  section  8,  art.  1,  of  State  Constitution. 

§  419.  In  all  other  oases,  court  to  decide  questions  of  law,  sub- 
JeoS  to  right  ofdefendant  to  except.— On  the  trial  of  an  indict- 
ment for  any  other  crime  than  libel,  questions  of  law  are  to  be 
decided  by  the  court,  saving  the  right  of  the  defendant  to  ex- 
cept ;  questions  of  fact  by  the  jury.  And  although  the  jury 
have  the  power  to  find  a  general  verdict,  whicli  includes  ques- 
tions of  law  as  well  Jis  of  fact,  they  are  bound,  nevertheless,  to 
receive  as  law  what  is  laid  down  as  such  by  the  court. 

Ijaw. — Upon  the  trial  of  a  criminal  case,  the  court  has  the  ri^ht  to  resen'e 
its  decision  upon  questions  of  law  until  the  entire  testimony  is  in.  People 
«.  McCallam,  4  St  Rep.,  291 ;  108  N.  Y.,  587. 

The  court,  in  the  trial  of  criminal  cases,  must,  with  the  exception  specified 
In  tills  section,  adjudicate  upon  all  questions  of  law,  and  the  jury,  upon  all 
questions  of  fact.    People  ».  Upton,  38  Hun,  109  ;  4  N.  Y.  Cr.,  468. 
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Facts. — ^It  is  provided  by  this  section  that,  on  the  trial  of  an  Indictment^ 
allquestions  of  fact  are  to  be  decided  by  the  jury.     Id. 

The  question  of  intention  is  one  for  the  jury  under  proper  instmctioiiB  89 
to  the  law.     People  v.  Dishler,  38  Hun,  179 ;  4  N.  Y.  Cr.,  198. 

The  jury  are,  by  the  law,  the  sole  judges  of  the  facts.    Id. 

The  intention,  deliberation  and  premeditation  are  operati<ms  of  the  mind 
and  necessary  elements  of  the  crime  of  murder  in  the  first  degree,  and  their 
existence  must  be  determined  from  the  facts  and  circumstances  of  the  case, 
and  can  only  be  determined  by  the  jury.  People  v,  Kelly,  85  Hun,  802 :  3 
N.  Y.  Cr.,  35. 

§  420.  Charge  to  jiiry.— In  charging  the  juiy,  the  court  must 
state  to  them,  all  matters  of  law  which  it  thinks  necessary  for 
their  infomiation  in  giving  their  verdict;  and  must,  if  requested^ 
in  addition  to  what  it  may  deem  its  duty  to  say,  infonn  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of  fact 

See  notes  under  preceding  section. 

Exclusive  judges  of  facts.— The  court  must,  if  requested  br  the  de^ 
fendant,  specially  mform  the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact.    People  v.  Upton,  38  Hun,  109 ;  4  N.  Y.  Cr.,  468. 

Material  issue  presented.— The  defendant,  in  cases  of  ^reat  graTity, 
is  entitled,  upon  his  request,  to  have  every  material  issue,  which  may  ara» 
out  of  tlie  evidence,  pie«ented  to  the  jury,  and  afifirmatively  considered  by 
them.     People  v.  Rego,  36  Him,  132. 

Comments. — Comments  by  the  trial  judge  on  the  testimony,  so  long  aa 
the  judge  leaves  aU  the  questions  of  fact  to  the  jury  and  instructs  them 
that  they  are  the  sole  judges  of  matters  of  fact,  are  not  the  subject  of  legal 
exception.     People  v.  Carpenter,  38  Hun,  490  ;  4  N.  Y.  Cr.,  39. 

A  statement  by  the  trial  judge  in  his  charge,  in  speaking  of  the  assault 
which  no  one  denied  had  been  committeil  by  somebody,  *•  that  such  a  crim* 
as  this  could  be  perpetrated  in  any  civilized  community,  much  less  in  i^ 

freat  city  like  this,  is  a  matter,*'  etc.,  is  not  in  excess  of  legitimate  commeDt 
y  the  court  upon  undisputed  facts  of  the  case,  provided  he  eziH^sses  no 
opinion  upon  the  guilt  of  the  defendant  but  leaves  all  the  facts  to  thidjo^ 
under  proper  instructions.  People  v.  Mclnnery,  4  St.  Rep.,  598;  5  N»Y, 
Cr.,  47. 

The  comments  of  the  trial  judge,  in  his  charge,  upon  the  testimony  a» 
not  ordinarily  the  subject  of  legal  exception,  so  long  as  the  questions  of  fact  ar» 
left  with  the  jury  with  instruction  that  they  are  the  sole  judges  thereof. 
People  c.  O'NeU,  17  St.  Rep.,  959;  6  N.  Y.  Cr..  283;  4  N.  Y.  Supp.,  123; 
Sindram  c.  People.  88  N.  Y.,  196  ;  People  t\  G'NeU,  20  St  Rep.,  754;  112  N. 
Y.,3G3;6N.  Y.  Cr.,  291. 

A  oharpce,  wliicli  brings  to  the  attention  of  the  jury  evidence  relevant  to- 
a  rnatiTial  fact  in  the  case,  and  stating  that,  if  such  evidence  ia  tnie  it 
tends  to  prove  such  fact,  etc.,  and  in  no  way  controlhng  or  directing  the 
jury  as  to  the  force  and  elTect  of  such  evidence,  is  not  error.  People  v. 
Wi^rjrins,  1  N.  Y.  Cr.,  290. 

Repeat  in  different  words. — After  the  case  has  been  properly  sub- 
Miitted  to  the  jur}%  the  court  cannot  bo  called  uix)n  to  repeat  in  different 
won  Is.  or  to  pass  ujx)n  abstract  or  theoretical  questions.  People  v. 
Mci'idhun,  4  St.  Rep.,  291  :  l():i  N.  Y.,  587 ;  3  N.  Y.  Cr.,  189. 

Tlu*  court  is  not  Ixjund,  after  having  cleaily  and  fully  submitted  «lw 
ca-^e.  to  repeat  the  directions  given.     People  v.  Elmore,  8  N,  Y.  Cr.,  271. 

When  the  jud^o  chargi^s  in  the  language  of  the  statute  on  a  point  it  ^ 
not  error  to  refuse  to  adopt  in  his  cliarge  the  phraseology  of  counsel  on  the 
same  iK)int.     Walker  v.  People,  1  N.  Y.  Cr  .  22. 

Abstract  principle. — W  here  a  judge  lias  given  to  the  jury  the  true 
rule  applicable  to  a  c(use  when  it  comt^s  to  lx»  considered  on  all  the  evidence, 
it  is  no  error  to  refuse  to  submit  to  the  jury  a  proposition  which,  even, 
though  correct  in  itself,  is  only  calculateil  to  confuse  them.  Walker  r. 
People,  1  N.  Y.  Cr  .  7.  ' 

Punishment.— The  jury  is  entitled  to  know  the  punishment  prescribed 
for  the  crime.     People  r.  Cassiano.  IK)  Hun,  S89  ;  1  NT  Y.  Cr..  iKJO. 


Of  the  State  of  New  York.  16T 

It  is  proper  to  instruct  the  jury  that,  when  a  crime  is  proven,  the  extent 
^  tiie  punishment  therefor  is  no  sufficient  reason  why  a  verdict  according 
» the  facts  found  should  not  be  rendered.  Id.  See  People  v.  Ryan,  27  St. 
ep.,  916  ;  55  Hun,  217. 

wliole  charge  considered.— Even  though  a  single  phrase  of  a  charge 
a  criminal  action,  isolated  from  the  rest,  is  found  to  be  erroneous,  the 
idgment  should  not,  on  that  account,  be  reversed,  if  the  whole  charge 
"operly  instructed  the  jury,  and  it  can  be  seen,  with  reasonable  certainty, 
lat  the  erroneous  portion  did  not  mislead  the  jury  or  influence  the  ver» 
ct.  People  r.  Dimick,  11  St.  Rep.,  739 ;  107  N.  Y.,  18. 
See  People  v.  Davis,  46  St.  Rep.,  214  ;  19  N.  Y.  Supp.,  782. 


§  421.  Jury  may  decide  in  court,  or  retire  in  the  custody  of 
ncers.  Oath  of  the  oflacers.— After  hearing  the  charge,  the  jury- 
ay  either  decide  in  court,  or  may  retire  for  deliberation.  If 
ley  do  not  agree  without  retiring,  one  or  more  oflBcers  must  be 
vom,  to  keep  them  together  in  some  private  and  convenient 
ace,  and  not  to  permit  any  person  to  speak  to  or  communicate 
ith  them,  nor  do  so  themselves,  unless  it  be  by  order  of  the 
)urt,  or  to  ask  them  whether  they  have  agreed  upon  a  ver- 
ict,  and  to  return  them  into  court  when  they  have  so  agreed^ 
r  when  ordered  by  the  court. 

See  notes  under  section  415,  ayite. 

It  was  not  until  the  enactment  of  this  section,  that  the  officers  or  con- 
ables  were  absolutely  forbidden  by  statute  from  speaking  to  the  jury  or 
dng  present  during  flieir  deliberations.  People  v.  flack,  8  N.  Y.  Cr.,  35 ;  ^ 
.  Y.  Supp.,  280. 

Oath. — Where  the  oath  actually  administered  is  not  given,  nor  is  there 
ly  thing  before  the  appellate  court  to  show  that  the  regulation  of  law  in 
gard  to  it  was  not  ooserved,  there  is  nothing  in  the  record  to  sustain  the 
x>po6ition  that  the  officers,  charged  to  keep  the  jury  while  deliberating 
wm  their  verdict,  were  not  properly  sworn.    People  v,  Beckwith,  12  St. 
ep..  795  ;  108  N.  Y.,  67 ;  7  N.  Y.  Cr.,  160. 

The  conduct  of  an  officer  in  taking  the  jury  to  dinner  without  leave  of 
le  court  and  permitting  two  of  the  jui  ors  to  separate  from  their  fellows, 
a  violation  of  his  oath  as  prescribed  by  this  section.    People  v,  Schad,  3S 
t;.  Rep.,  148;  58  Hun,  572. 

Keeping  jury. — This  section  expressly  requires  the  jury,  in  criminal 
ises,  while  deliberating,  to  be  kept  together  in  some  private  and  conven- 
nt  place.  Matter  of  Choate,  30  St.  Rep.,  729 ;  24  Abb.  N.  C,  432 ;  56  Hun, 
SI;  8N.  Y.  Cr.,5. 

Any  attempt  to  invade  such  seclusion  is  illegal,  and  a  palpable  violation  of 
idicial  authority.    Id. 

Communication  from  judge. — After  a  jiu-y  retires  for  deliberation,  it 
error  for  the  trial  judge  to  send  a  communication  to  them.  Plunkett  r. 
ppleton,  51  How.,  469.  Such  communication,  liowever,  may  be  sent  by 
)nsent  of  counsel.  Id.  But  the  better  j)ractice  is  to  liave  all  such  com- 
unications  made,  and  instructions  ^iven,  in  open  court.  Id. 
fYom  sheriff. — The  verdict  Ls  not  vitiated  by  the  fact  that  a  juror 
ked  a  question  of.  and  was  answered  by  the  slieriff,  where  the  defendant 
is  in  no  way  prejudiced  therel)V .  People  r.  Riley,  3  N.  Y.  C'r. ,  874. 
Prejudice. — Prejudice,  as  matter  of  fact,  must  be  sliowu.  People  r. 
ack,  8  N.  Y.  Cr,,  38 :  9  N.  Y.  8ni)p.,  280. 

[n  People  t\  Druse,  5  N.  Y.  Cr.,  28,  one  of  the  jurors  separated  from  his 
lows,  ill  company  with  an  officer,  and  it  was  held  that,  as  it  was  clear 
it  the  defendant  was  not  prejiulieed  tliereljy,  this  circumstance  furnislied 
ground  for  disturbing:  the  verdict. 

[n  People  i\  Draper,  28  Hun,  1  ;  1  N.  Y.  Cr.,  138,  the  officers,  sworn  to 
end  the  jury,  were  in  the  same  room  with  them  during  their  deUberation, 
1  it  "was  helS  that  the  act,  thoup:h  irregular,  would  not  vitiate  tlie  verdict, 
lees  it  appeared  that  it  prejudiced  the  defendant.  To  the  same  effect  i» 
3ple  V.  Menken,  3  N.  Y.  Cr. .  233. 
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Kew  trial.— In  People  v.  Carnal,  1  Park.,  256,  the  constable  communi- 
<cated  with  the  jury,  and  one  of  the  jurors  swore  that  he  never  should  have 
^convicted  the  prisoner,  but  for  what  the  constable  communicated  to  them ; 
nevertheless,  a  new  trial  was  denied. 

Proof  by  affidavit  that  the  jury,  on  trial  of  a  criminal  action,  after  reti> 
ing  to  their  room,  sent  a  written  communication  to  the  presiding  judge, 
and  that  he  answered  the  same  in  writing,  in  the  absence  of  proof  as  to  the 
nature  of  the  communication,  is  not  sufficient  to  sustain  a  motion  for  a  new 
trial.    People  r.  KeUy,  94  N.  Y.,  526. 

§  422.  When  defendant  on  bail  appears  for  trial,  he  maybe 
<3ommitted.— When  a  defendant,  who  has  given  bail  appears  for 
trial,  the  court  may,  in  its  discretion,  at  any  time  after  his  ap- 
pearance for  trial,  order  him  to  be  committed  to  the  custody  of 
the  proper  officer  of  the  county,  to  abide  the  judgment  or  further 
order  of  the  court ;  and  he  must  be  committed  and  held  in  cus- 
tody accordingly. 


CHAPTER  n. 

<JONDITCT  OP  THE   JURY,  AFTER  THE  CATJSB  IS  STTBMITrBD  TO 

THEM. 

Section  423.  Room  and  accommodations  for  the  Jury  after  retirement,  hov 

provided. 

424.  Accommodations  for  the  jury,  when  kept  together  daring  tba 

trial,  or  after  retirement. 

425,  426.  What  papers  the  jury  may  take  with  them. 

427.  May  return  into  court,  for  information. 

428.  When  jury  to  be  discharged  before  agreement. 
420.  Reason  for  discharge. 

430.  When  jury  discharged  or  prevented  from  giving  a  verdict,  caina 

to  be  again  tried. 

431.  Court  may  adjourn  during  absence  of  jury,  as  to  other  business, 

but  deemed  open  till  verdict  rendered  or  jury  dischaiged. 

432.  Final  adjournment  of  court  discharges  jury, 

§  423.  Boom  and  accommodations  for  the  jury  after  retire' 
«ient,  how  provided.— A  room  must  be  provided  by  the  8upe^ 
visors  of  the  county  (or  if  the  trial  be  in  a  city  court,  by  the 
-corporate  uuthorities  of  the  city),  for  the  use  of  the  jury,  upon 
iiheir  retirement  for  deliberation,  with  suitable  furniture,  fueji 
lights  and  stationery.  If  the  supervisors  or  corporate  autbon* 
ties  neglect  this  duty,  the  court  may  order  the  sheriff  to  per- 
form  it ;  and  the  expenses  incurred  by  him  in  carrjdng  the  order 
into  effect,  when  certified  by  the  court,  are  a  county  charge. 

See  People  r.  Draper,  26  Hun,  1 ;  1  N.  Y.  Cr.,  138  ;  notes  under  section 
-^21.  ante. 

§  424.  Accommodations  for  the  jury,  when  kept  together  dur- 
ing the  trial,  or  after  retirement.— Wliile  the  jury  are  kept  to- 
gether either  during  tlie  progress  of  the  trial  or  after  their  i^ 
tirenieiit  for  deliberation,  they  must  be  provided  by  the  sherifc 
upon  the  order  of  the  court,  at  the  expense  of  the  county  ('or  i^ 
the  trial  be  in  a  city  court,  at  the  expense  of  the  city),  ^'^ 
:suitable  and  sufficient  food  and  lodging. 
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§  425.  What  papers  the  jury  may  take  with  them.— The  court 
nay  permit  the  jury,  upon  retiring  for  deliberation,  to  take  with 
Jhem  any  paper  or  article  which  has  been  received  as  evidence 
n  the  cause,  but  only  upon  the  consent  of  the  defendant  and 
he  counsel  for  the  people. 

Befbre  Code.— Before  the  Ccxie,  irregularity  in  the  conduct  of  a  jury, 
nrhen  it  was  shown  that  no  injury  resulted  ta  the  defendant,  was  not  ground 
for  a  new  trial.    People  t?.  Draper,  28  Hun,  5  ;  IN.  Y.  Cr.,  144. 

SflTect  of.— In  People  v.  Seeley,  3  N.  Y.,  Cr.,  226,  the  jury,  while  engaged 
in  their  declarations,  obtained  possession  of  a  book  containing  statements 
>f  law  as  to  the  crime  set  forth  in  the  indictment.  The  motion  for  a  new 
brial  on  this  ground  was  denied.  The  court,  in  reaching  such  conclusion 
followed  the  case  of  People  v.  Draper,  28  Hun,  1 ;  1  N.  Y.  Cr.,  138. 

The  jury,  during  their  deliberations,  consulted  certain  books  on  the  sub- 
ject matter  of  the  crime  charged,  which  had  been  inadvertently  left  on  the 
table,  without  any  design  that  they  should  come  to  the  hands  of  the  jury, 
[t  was  held  that,  in  the  absence  of  proof  that  they  influenced  the  jury  to 
the  prejudice  of  the  defendant,  sucii  act,  though  irregular,  did  not  inval- 
idate the  verdict.    People  v.  Draper,  ante. 

In  People  r.  Hartung,  17  How.,  85  ;  S.  C.  on  appeal,  4  Park.,  319,  the  jury 
hnproperly,  during  their  deUberations,  obtained  a  copy  of  the  Revised 
Statutes  and  consmted  the  same,  and  it  was  held  to  be  a  mere  irregularity 
which,  not  having  resulted  in  any  actual  prejudice  to  the  prisoner,  did  not 
vitiate  the  verdict. 

In  Mitchell  v.  Carter,  14  Hun,  448,  the  jury  possessed  themselves  of  the 
minutes  kept  bjr  the  trial  judge,  which  contained  partial  and  imperfect 
notes  of  the  testimony.  In  reading  them,  the  jurors  could  scarcely  avoid 
obtaining  false  impressions  of  the  facts  of  the  case. 

§  426.  What  papers  the  jury  may  take  with  them.— The  jury 
may  also  take  with  them  notes  of  the  testimony  or  other  pro- 
ceedings on  the  trial,  taken  by  themselves  or  any  of  them,  out 
none  taken  by  any  other  person. 

See  notes  under  section  421,  ante. 

The  jury  cannot  use  notes  of  the  trial  judge.  Mitchell  v.  Carter,  14  Hun, 
448. 

When  a  verdict  should  not  be  set  aside  because  the  jury  have  had  an  un« 
ftuthorized  paper  before  them.    Dolan  r.  ^tna  Ins.  Co.,  22  Hun,  896. 

§  427.  May  return  into  court  for  information.— After  the  jury 
bave  retired  for  deliberation,  if  there  be  a  disagreement  between 
bhem,  as  to  any  part  of  the  testimony,  or  if  they  desire  to  be  in* 
formed  of  a  point  of  law  arising  in  the  cause,  they  mi:.'  require 
ihe  oflScer  to  conduct  them  into  court.  Upon  their  being 
wrought  into  court,  the  information  required  must  be  given  after 
lotice  to  the  district  attorney  and  to  the  counsel  for  tlie  defend- 
ant, and  in  cases  of  felony,  in  the  presence  of  the  defendant. 

See  notes  under  section  421,  ante. 

Under  Bevised  Statutes.— Under  the  Revised  Statutes,  which  entitled 
Che  defendfmt  to  be  personally  present  in  such  case,  where  correct  instruc- 
tions were  given  in  his  absence,  though  in  the  presence  of  his  counsel,  the 
sourt  of  appeals  reversed  the  judgment.     People  r.  Maurer.  43  N.  Y.,  1. 

Instructions,  how  given. — Tlie  instruction  of  tlip  judge  to  the  jury 
should  be  openly  and  publiclv  imparttni.     Mahoney  t*.  Decker,  18  Hun,  365, 

After  the  jury  have  retired  for  deliboration.  it  is  a  violation  of  this  section 
for  the  magistrate,  at  their  request,  to  enter  their  room  rime,  and  give  them 
instructions  as  to  the  form  of  their  verdict.  People  r.  Moore,  20  St,  Rep.» 
4 ;  50  Hun,  359  ;  8  N.  Y.  Supp..  161. 

When  Gommimication  between  iudge  and  jur}',  in  the  absence  of  counsel* 
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is  not  ground  for  a  new  trial.  Mahoney  v.  Decker,  18  Hun,  865.  Wbat  ii 
a  waiver  of  sach  irregularitj'.    Id. 

■  Notice. — ^The  defendant's  counsel  must  be  notified  before  instructioot 
are  given  to  a  jury  which  has  once  retired.  People  t.  Caasiano,  80  Hun, 
389;  IN.  Y.  Cr.,  507. 

The  words  of  this  section  are  imperative.    Id. 

An  express  notice  that  the  court  would  attend  during  the  evening  t> 
answer  the  jury,  is  a  sufficient  notice  to  the  counsel  for  the  defendant.  ix> 
justify  instructions  to  tlie  jur\-,  in  a  criminal  case,  in  the  absence  of  such 
counsel.  People  r.  Kennedy,  33  St.  Rep..  109 ;  57  Hun,  534 ;  11  N.  Y.  Supp.. 
245. 

It  is  an  absolute  right  of  the  prisoner  to  have  his  counsel  notified  after  the 
jur\'  return  into  court  and  Ijefore  thev  are  instructed.  People  r.  CassisDO, 
30  hun,  3Htl ;  1  N.  Y.  Cr.,  507.  It  is,' therefore,  a  fatal  error  not  to  notify 
the  defendant's  counsel  wlien  the  jurj-  ask  for  further  instructions.    Id. 

TliiH  section  must  have  a  reasonable  construction,  and  it  would  be  imrea- 
sonable  to  confer  uix>n  counsel  power  to  deprive  the  court  of  the  right  to 
instruct  the  jurj'.  and  to  deprive  the  jury  and  the  defendant  of  the  benefit 
of  such  instructions  bv  his  deliberate  absence  after  sufficient  notice.  Peo- 
ple c.  Kenned V,  33  St.  Rep.,  109  :  57  Hun,  534  ;  11  N.  Y.  Supp.,  345. 

See  Cornish  r.  Graff,  36  Hun,  IW. 

§  428.  When  jury  to  be  discharged  before  agreement.— After 

the  jury  liave  retired  to  consider  of  their  verdict,  they  can  be 
discharged  before  they  shall  have  agreed  thereon  only  in  the 
following  cases : 

1.  Upon  the  occurrence  of  some  injury  or  casualty  affecting 
the  defendant,  the  jur}"  or  some  one  of  them,  or  the  court,  ^ende^ 
ing  it  inexpedient  to  keep  them  longer  together ;  or 

2.  When  after  the  lapse  of  such  time  as  shall  seem  reasonable 
to  the  couit,  they  shall  declare  themselves  unable  to  agree  upon 
a  verdict;  or 

3.  When,  with  the  leave  of  the  courts  the  public  prosecutor 
and  the  counsel  for  the  defendant  consent  to  such  discharge. 

Coercion. — A  conviction  should  be  reversed,  where  the  tendency  of  the 
treatment  of  a  juror  by  tlie  judge  waa  to  dominate  his  free-will,  and  terrify 
liiin  into  a  verdict  for  the  ix?ople.  People  ex  rel,  Flaherty  r.  Neilson,  & 
Hun.  1. 

Wiiere  tlie  court,  ujxin  the  failure  of  a  jury  to  agree,  addresses  to  them 
remarks  claimed  to  l>e  improjRT,  a  general  exception  presents  no  question 
for  review,  unless  it  ap[^)ears  that  no  portion  of  such  remarks  is  proper 
Berry  v.  People,  1  N.  Y.  Cr.,  43.     S<.»e  Siime  case  on  appeal,  1  N.  Y.  Cr„  57. 

As  to  efTect  of  coercion  of  jurv  bv  court,  sec  Cranston  r.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  4  St.  Rep.,  'MX) :  10  *N.*  Y.,  614  ;  Erwin  r.  Hamilton,  50  How., 
32  :  IIuntcKai  r.  Russell,  id.,  1.54  ;  Green  r.  Telfair,  11  id.,  2^0  ;  Slater  r.  Mead, 
53  id.,  r>7. 

§  421).  Reason  for  discharge.— Wlie never  the  jury  is  (lis- 
(.•]iar;^^-<l  without  a  verdict,  the  reason  for  the  discharge  must  be 

eiitcivd  on  tlie  minutes. 

jj  430.  When  jury  discharged  or  prevented  trom,  giving  a  ver- 
dict cause  to  be  re-tried.— In  all  eases  wliere  a  jury  are  dis- 
charnred,  or  prevented  from  giving  a  verdict,  by  reason  of  anac- 
eident  or  other  eause,  exeept  wliere  the  defendant  is  discharged 
from  the  indictment  during  the  progress  of  the  trial,  or  after  the 
cause  is  suhmitted  to  them,  the  cause  may  be  again  tried  at  thd 
fiame  or  another  term. 
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The  coOkfc  may  discharge  a  jury  in  a  case  of  necessity,  in  a  criminal  case, 
without  furnishing  a  bar  to' a  new  trial.  People  v,  Keagle,  60  Barb.,  587. 
In  this  case,  the  jury,  after  the  cause  was  tried  and  submitted  to  them, 
separated  without  authority,  and  without  having  agreed  upon  any  verdict. 
It  was  held  that  this  constituted  no  bar  to  another  trial  upon  the  same 
indictment. 

See  People  v.  Groodwin,  18  John.,  187  ;  People  v.  McKay,  id.,  212  ;  People 
V.  Cancemi,  18  N.  Y.,  128  ;  People  ».  Shepherd,  25  id.,  406. 

§  431.  Court  may  adjoiim  diiriiig  absence  of  jury,  as  to  the 
other  business,  but  deemed  open  till  verdict  rendered  or  jury  dis- 
charged.—While  the  jury  are  absent,  the  court  may  adjourn 
from  time  to  time,  as  to  other  business ;  but  it  is  nevertheless 
deemed  open  for  every  pui-pose  connected  with  the  cause  sub- 
mitted to  the  jury,  until  a  verdict  is  rendered  or  the  jury  dis- 
iiharged. 

See  section  34  of  Code  of  Civil  Procedure. 

Adjournment. — A  justice  of  the  Supreme  Court  capnot  adjourn  a  court, 
appointed  to  be  held  on  a  certain  day,  by  sending  a  letter  ordering  such 
aajournment  and  not  attending  such  court  himself.  People  v.  Clews,  4 
Abb.  N.  C,  256. 

Where  the  court  is  held  at  a  place  provided  for  by  statute,  a  judge  has 
lio  authority  to  adjourn  such  court  to  be  held  at  any  other  place  within  the 
4listrict.     Northrup  t.  People,  37  N.  Y.,  203. 

Where  the  term  of  the  court  has  been  regularly  opened,  an  adjourn- 
ment is  simply  a  suspension  of  proceedings,  and  a  non-attendance  on  the 
adjourned  day  does  not  deprive  the  court  of  jurisdiction  to  proceed,  as  soon 
as  it  is  possible  for  it  to  attend.  People  v.  Sullivan,  24  St.  Rep.,  579 ;  115 
N.  Y.,  185  ;  reVg  17  St.  Rep.,  669 ;  49  Hun,  333. 

No  organization. — The  failure  of  the  jud^e  to  appear  upon  the  day 
appointed  for  the  commencement  of  a  term  will  prevent  the  organization 
of  a  legal  court.  People  v,  Bradwell,  2  Cow.,  445.  See  People  v,  Sullivan, 
24  St.  Rep.,  579  ;  115  N.  Y.,  190. 

Postponement  of  trial. — The  granting  or  refusal  of  a  motion  to  post- 
pone the  trial  of  a  criminal  action  is,  it  seems,  in  the  discretion  of  the  court, 
and  its  decision  thereon,  where  there  is  no  abuse  of  discretion,  is  not  review- 
able upon  appeal.    People  v.  Jackson,  19  St.  Rep.,  506  ;  111  N.  Y.,  362. 

§  432.  Final  adjournment  of  court  discharges  jiiry.— A  final 
adjournment  of  the  court  discharges  the  jury,  but  any  term  of  a 
court  may  be  continued  for  the  purpose  of  finishing  a  trial  or 
receiving  a  verdict. 
See  notes  under  section  472,  post. 


CHAPTER   III. 

THE   VERDICT. 

tiBcmoy  433.  When  the  jury  have  agreed,  to  be  brought  into  court  and  their 

names  called.    If  all  do  not  appear,  jury  to  be  discharged  and 
cause  again  tried. 

434.  lu  felony,  defendant  must  be  present.    In  misdemeanor,  verdict 

may  be  rendered  in  Iiis  absence. 

435.  Manner  of  taking:  the  verdict. 

436.  Verdict  may  be  general  or  special. 

437.  General  verdict. 

438.  Special  verdict. 

439.  440.  Special  verdict,  how  rendered. 

•   441.  Special  verdict,  how  brought  to  argument. 
442.  Judgment  thereon. 
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SscTiON  443.  When  special  vei-dict  defective,  new  trial  to  be  ordered. 

444.  Upon  indictment  for  crime,  consisting  of  different  degrees,  Jjuf 

may  convict  of  any  degree,  or  of  any  attempt  to  commit  the 
crime. 

445.  In  other  cases,  jury  may  convict  of  any  offense  necessarily  in- 

cluded in  tliat  charge. 
440.  On  indictment  against  several,  jury  may  render  a  verdict  as  ta 

some,  and  the  cause  be  again  tried  as  to  the  others. 
447,  448.  In  what  cases  court  may  direct  a  reconsideration  of  tlie 

verdict. 
440.  When  judgment  may  be  given  upon  an  informal  verdict. 

450.  Polling  the  jury. 

451.  Recording  the  verdict. 

452.  Defendant,  when  to  be  discharged  or  detained  after  acqoittal. 

453.  Proceedings   upon  general  verdict  of  conviction,  or  a  speciil 

verdict. 

454.  When  defendant  acquitted  on  the  ground  of  insanity,  the  fact  to 

be  stated  with  the  verdict.    Commitment  of  defendant  to  state 
lunatic  asylum. 

§  433.  When  the  jury  have  agreed  to  be  brought  into  ooort 
and  their  names  called.  If  all  do  not  appear,  jury  to  be  discharged 
and  cause  again  tried.— When  the  jury  have  agreed  upon  their 
verdict,  they  must  be  conducted  into  court  by  the  oflScer  having 
them  in  charge.  Their  names  must  then  be  called,  and  if  all  do 
not  appear,  the  rest  must  be  discharged  without  giving  a  verdict 
In  that  event,  the  cause  may  be  again  tried,  at  the  same  or  an- 
other term. 

§  434.  In  felony,  defendant  must  be  present.  In  misdemeanor, 
verdict  may  be  rendered  in  his  absence.— If  the  indictment  be 
for  a  felony,  the  defendant  must,  before  the  verdict  is  received, 
appear  in  pei-son.  If  it  be  for  a  misdemeanor,  the  verdict  may 
be  rendered  in  his  absence. 

See  sections  297  and  427,  ante. 

The  reception  of  the  verdict,  upon  the  trial  of  an  indictment  for  a  felony, 
when  tlie  defendant's  counsel  is  not  present,  is  not  an  error  re^uirin^^ 
reversal,  in  the  absence  of  anvthing  inaicating  that  the  defendant  is  preju- 
diced therebv.     People  v.  Wilson,  15  St.  Rep.,  503  ;  109  N.  Y..  358. 

See  Saflfori  p.  People,  1  Park  ,  474  ;  Son  v.  People,  12  Wend.,  344 ;  ?eo^ 
r.  Perkins,  1  id.,  91 ;  People  r.  Wilkes,  5  How.,  105. 

§  435.  Manner  of  taking  the  verdict.— If  the  jury  appear,  they 
must  be  asked  by  the  court  or  the  clerk,  whether  they  have 
agreed  upon  their  verdict ;  and  if  the  foreman  answer  in  the 
affirmative,  they  must,  on  being  required,  declare  the  same. 

§  43G.  Verdict  may  be  general  or  special.— The  jury  may 
either  render  a  general  verdict,  or  when  they  are  in  doubt  as  to 
the  legal  effect  of  the  facts  proved,  tliey  may,  except  upon  an 
indictment  for  libel,  find  a  special  verdict. 

See  notes  under  sections  437  and  438.  ante, 

St'e  section  10  of  Pemil  Code. 

The  provisions  of  section  10  of  the  Penal  Code  must  be  construed  wiw» 
and  is  (jualified  and  restricted]  by.  the  provisions  of  this  and  the  followij^ 
section  of  the  Code  of  Crimhial  Procedure.  People  v.  Rugg,  98  N.  Y.,  587, 
551  :  atrg21  W.  Dif?.,  84. 

Upon  the  trial  of  an  indictment  charging  murder  in  the  first  degree*  * 
general  verdict  of  guilty  is  proi)er.     Id.  -. 

The  jury  are  to  render  a  general  verdict,  except  when  they  are  in  douW 
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D  the  legal  effect  of  the  facts  proved,  in  which  case  they  may  render  ft. 
5ial  verdict.    People  r.  Taylor,  8  N.  Y.  Cr.,  802. 

\  437.  General  verdict.— A  general  verdict  upon  a  plea  of  not- 

ilty  is  either  "  guilty "  or  "  not  guilty ; "    which  imports  a 

wiction  or  acquittal  of  the  offense  charged  in  the  indictment* 

)on  a  plea  of  a  former  conviction  or  acquittal  of  the  same 

ense,  it  is  either  "  for  the  people,"  or  ''  for  the  defendant." 

jteneral  verdict. — A  verdict  "for  the  people,"  rendered  on  the  sole 
ae  of  former  conviction,  is  a  general  verdict.  People  v.  Trimble,  88  St. 
p.,  998  ;  60  Hmi,  365  ;  15  N.  Y.  Supp.,  60. 

k  general  verdict  of  guilty  is  a  finding  of  the  truth  of  all  the  material 
erments  in  the  indictment.    People  v.  Bork,  1  N.  Y.  Cr.,  398. 
What  sentence  proper. — ^Where,  under  proper  instructions,  a  general 
idiot  of  guilty  under  the  whole  indictment  is  rendered,  a  sentence  for  the 
^est  oflfense  charged  is  proper.     Hawker  r.  People,  75  N.  Y.,  -^7. 
Verdict  on  one  count. — The  finding  specifically  of  a  verdict  of  guilty 
K)n  one  count  is  equivalent  to  a  verdict  of  not  guilty  of  the  crime  charged 
the  other  coimts  of  the  indictment.     People  r.  McCarthy,  18  St.  Rep. , 
7;  110  N.  Y.,  814;  People  v,  Dowling,  84  id.,  478;  Guenther  v.  People,  24 
,100. 
Good  count. — An  indictment  containing  one  good  coimt  will  sustain  a 


ouviction  under  a  general  verdict  of  guilty.    People  t?.  Dimick,  11  St. 

p.,  789;  107  N.  Y.,  18,  30;  People  v.  Willett,  1  St.  Kep.  884;  103  id.,  251; 

pe  V.  People,  83  id.,  418;  Phelps  v.  People,  72  id.,  33o;  People  v,  Davis, 

Id,,  95. 

k-  general  verdict  of  guilty  under  an  indictment  will  be  sustained  if  some 

ttie  coimts  are  good,  though  others  are  defective.    People  v.  Willett, 
e. 

'pon  a  general  verdict  of  guilty,  or  upon  a  plea  of  guilty  of  all  the  counts 

»*l  indictment,  the  court  may  give  a  general  judgment,  which  will  be 

^©Id  as  valid,  if  applicable  to  any  good  count  of  the  indictment.    Pol- 

py  V.  People,  11  Hun,  392. 

k>ntiniLance. — A  general  verdict  of  guilty,  upon  a  trial  of  an  indict- 

^t,  containing  averments  of  continuance,  for  a  nuisance  in  obstructing 

iblic  highway,  is  error  if  there  is  no  evidence  of  continuance.    People 

-dvingston,  27  Hun,  105;  63  How.,  242. 

•prmer  conviction,  etc. — Upon  the  latter  verdict,  prescribed  by  this 

tdon,  the  only  appropriate  judgment  is  respondeat  ouster.    People  v. 

coble,  42  St.  Rep.,  718;  131  N.  Y.,  122;  aflTg  38  St.  Rep.,  998;  60  Hun, 

;    15  N.  Y.  Sup.,  60. 

ee  People  v.  Kugg,  98  N.  Y.,  537,  551 ;  People  v,  Burch,  1  St.  Rep.,  751 ; 

•  Y.  Cr.,  82 ;  People  v.  Taylor,  3  id.,  302. 

I  438.  Special  verdict.— A  special  verdict  is  that  by  which 
^  jury  find  the  facts  only,  leaving  the  judgment  to  the  court* 
xnust  present  the  conclusions  of  fact,  as  established  by  the 
cJence,  and  not  the  evidence  to  prove  thera ;  and  these  con- 
^ions  of  fact  must  be  so  presented,  as  that  nothing  remains  to 

•  court,  but  to  draw  from  them  conclusions  of  law. 

X>ecial. — A  verdict,  which  is  a  finding  of  the  facts  and  presents  the  con- 

^lons  of  facts,  as  established  bv  the  evidence  as  construed  by  the  jury,  is 

csial.     People  v.  Hale,  1  N.  Y.  Cr.,  535. 

'jwn  the  trial  of  a  charge  of  assault  and  battery,  a  verdict  that  the  de- 

^iaat  was  *'  not  guilty  of  a  criminal  assault  or  intent  to  injure,"  ia  a  special 

ciict    Id. 

^l8Ufioient. — ^A  special  verdict  cannot  be  enlarged  by  intendment. 

ler  V.  People,  25  Hun,  473. 

Vhere,  upon  the  trial  of  an  indictment  for  feloniously  receiving  stolen 
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property,  the  special  verdict  does  not  find  that  the  defendant  received  thd 
goods  feloniously,  it  is  not  sufficient  to  sustain  a  conviction.    Id. 

Effect  of. — Where,  on  the  trial  of  an  indictment  containing  different 
counts,  there  is  a  specific  verdict  of  guilty  on  one  count  and  the  verdict  ii 
silent  as  to  the  other  counts,  it  is  equivalent  to  an  acquittal  on  the  latter 
counts.     People  r.  Dowling,  84  N.  Y.,  478. 

See  People  v.  Taylor,  3  N.  Y.  Cr.,  302. 

§  489.  Special  verdict,  how  rendered.— The  special  verdict 
must  be  reduced  to  writing,  by  the  jury  or  in  their  preseuce, 
entered  upon  the  minutes  of  the  court,  read  to  the  jury,  and 
agreed  to  by  them,  before  they  are  discharged. 

See  People  v.  Taylor,  3  N.  Y.  Cr.,  302. 

§  440.  Special  verdict,  how  rendered.— The  special  verdict 
need  not  be  in  any  particular  form,  but  is  sufficient,  if  it  present 
intelligibly  the  facts  found  by  the  jury. 

See  People  c.  Hale,  1  N.  Y.  Cr.,  535. 

§  441.  Specialverdict,howbroughttoarg^ument.— The  special 

verdict  may  be  brought  to  argument  by  either  party,  upon  five 
days'  notice  to  the  other,  at  the  same  or  another  term  of  the 
court ;  and  upon  the  hearing  thereof,  the  counsel  for  the  de- 
fendant may  conclude  the  argument. 

§  442.  Judgment  thereon.— The  court  must  give  judgment 
upon  the  special  verdict  as  follows  : 

1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the  defend- 
ant guilty  of  the  offense  charged  in  the  indictment,  or  of  any 
other  offense  of  which  he  could  be  convicted,  under  that  indict- 
ment, as  provided  in  sections  444  and  445,  judgment  must  be 

given  accordingly ;  but  if  otherwise,  judgment  of  acquittal  most 
e  given ; 

2.  If  the  plea  be  a  former  conviction  or  acquittal  of  the  same 
offense,  the  court  must  give  judgment  of  conviction  or  acquit* 
tal,  according  as  the  facta  prove  or  fail  to  prove  the  former  con- 
viction or  acquittal. 

Application. — Tliis  section  applies  onlv  to  a  judgment  in  case  of  a  special 
venfict.     People  r.  Connor,  48  St.  Rep.,  30  ;  65  Hun,  892  ;  8  N.  Y.  Cr.,  447. 

Subd.  2  of  this  section  relates  wholly  to  the  case  of  a  special  verdict  in 
which  the  jury  inerelv  find  tlio  facts,  and  does  not  refer  to  the  caae  of* 
general  verdict.     People  r.  Trimble,  42  St.  Rep.,  718  ;  131  N.  Y.,  122. 

Effect  of  verdict.— Where  the  defendant  Interposed  the  pleaa  of  m* 
guilty  and  of  former  acquittal  to  the  indictment,  a  verdict  of  **  guilty  "J 
charged  in  the  indictment,"  does  not  show  that  the  latter  plea  was  paired 
upon  by  the  jury.     People  v.  Burch,  1  St.  Rep.,  751  ;  5  N.  Y.  Cr.,  22, 

§  443.  When  special  verdict  defective,  new  trial  to  be  ordewd.- 
If  tlie  jury  do  not,  in  a  special  verdict,  pronounce  aflSrmatively 
or  negatively  on  the  facts  necessary  to  enable  the  court  to  give 
judi^ineiit,  or  if  they  iind  the  evidence  of  facts  merely,  and  not 
tile  conclusions  of  fact  from  tlie  evidence,  as  established  to  their 
satisfaction,  the  court  must  order  a  new  trial. 

§  444.  Upon  indictment  for  crime  consistizig  of  diflbrent  da* 
grees,  jury  may  convict  of  any  deg^ree,  or  of  an^  attempt  to  oobb^ 
mit  the  ofQ9nsa.*-Upon  an  indictment  for  a  crime  consisting  ^ 
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fferent  denies,  the  Jiuy  may  find  the  defendant  not  guilty  of  the  degree 
larged  in  the  indictment,  and  guilty  of  any  degree  inferior  tiiereto,  or  of  an 
tempt  to  commit  the  crime.  Upon  a  trial  for  murder  or  manslaughter,  if 
e  act  complained  of  is  not  proven  to  be  the  cause  of  death,  the  defendant 
ay  be  convicted  of  assault  in  any  degree  constituted  by  said  act,  and  war- 
nted  by  the  evidence.  A  conviction  upon  a  charge  of  assault  is  not  a  bar  to 
subsequent  prosecution  for  manslaughter  or  murder,  if  the  person  assaulted 
efl  after  the  conviction,  in  case  death  results  from  the  injury  caused  by  the 
sault. 
Added  by  ch.  625  of  1900. 

See  section  890,  ante ;  section  85  of  Penal  Code. 

Before  CrOde. — At  the  time  of  the  adoption  of  this  Ckxle,  the  rule  of  the 
>mnion  law,  in  this  state,  was  that  the  prosecution  was  never  allowed  to 
il,  because  all  the  alleged  facts  and  circumstances  were  not  proved,  if  such 
were  proved  made  out  a  crime,  though  of  an  inferior  degree.  People  v. 
cDonald,  17  St.  Rep.,  494 ;  49  Hun,  69 ;  IN.  Y.  Supp.,  704. 
This  section  continues  and  preserves  the  provisions  of  the  Bevised  Statutes^: 
R.  S.  [8d.  Ed.],  789,  section  80.)    Id. 

Inferior  degree.— The  charge  of  the  crime  in  the  first,  permits  convic- 
>n  in  the  second,  degree.  People  c.  Sullivan,  4  N.  Y.  Cr.,  197. 
The  jury  may  find  the  defendant  guilty  of  one  of  the  inferior  degrees  of 
«  crime  charged  in  the  indictment  People  v,  Taylor,  8  N.  Y.  Cr.,  802. 
The  accused  may  be  convicted  of  an  inferior  grade  of  the  same  offense 
larged,  growing  out  of  the  same  transaction  counted  on,  acoordinglv  as 
iO  case  may  be  disclosed  by  the  proof.  People  v.  Palmer,  6  St  Bep.,  841  ; 
I  Hun,  404. 

The  elements,  which  constitute  the  less  degree  must  themselves  be  proved. 
»ple  V,  Downs,  29  St  Rep.,  117 ;  56  Hun,  11. 

£u>inicide. — ^Where  the  defendant  is  charged  in  the  indictment  with 
urder  in  the  first  degree  and  pleads  to  such  charge,  it  is  the  duty  of  the 
try  first  to  determine  whether  he  is  guilty  of  that  charge.  People  t?. 
rifcon,  109  N.  Y..  857  ;  15  St  Rep.,  508. 

It  is  onl^r  after  they  have  found  mm  not  guilty  upon  this  charge,  that  they 
■e  autliorized,  under  this  section,  to  find  nim  guilty  of  any  inferior  degree 
\  homicide.    Id. 

An  indictment  for  murder  in  the  first  denee,  in  the  conmion-law  form, 
srmits  a  conviction  of  manslaughter  in  the  first  degree  upon  aplea  of  guilty 
\  the  latter  offense.  People  r.  McDonnell,  92  N.  Y.,  657  ;  IN.  Y.  Cr.,  866. 
.  is  not  necessary  to  aver  in  tlie  indictment  the  facts  and  circimistances 
hich,  if  proven,  would  constitute  the  less  crime.  Id.  These  are  matters 
I  evidence  for  the  benefit  of  the  accused.    Id. 

Larceny. — ^This  section  allows  a  conviction  for  grand  larceny  in  the 
ioond  degree,  under  an  indictment  for  grand  larceny  in  the  first  degree, 
eople  V.  McCallam,  8  N.  Y.  Cr.,  199. 

A  prisoner,  indicted  for  grand  larceny,  may  be  convicted  of  petit  larceny. 
eople  r.  McTameney,  80  Hun,  505  ;  1  N.  Y.  Cr.,  487  ;  17  W.  Dig.,  492 ;  13 
JM>.  N.  C,  56;  66  How.,  70. 

Allegation  and  proof. — The  accused  cannot  be  convicted  of  any  other 
baracter  of  offense  than  that  charged  against  him  in  the  indictment.  Peo- 
le  «.  Pahner,  6  St  Rep.,  341  ;  43  Hun,  404 ;  Dedim  v.  People,  22  N.  Y.,  178 ; 
leefe  v.  People,  40  id.,  848. 

Where  the  proof  establishes  conclusively  all  the  elements  of  burglary  in 
lie  first  degree,  the  defendant  is  not  entitled  to  a  charge  that  the  jury  may 
(mvict  of  a  misdemeanor  under  section  505  of  the  Penal  Code.  People  v. 
leegan,  5  St  Rep.,  748  ;  104  N.  Y.,  531  ;  5  N.  Y.  Cr.,  523. 
Acquittal  on  certain  counts. — The  omission  of  the  jury  to  render  a 
erdict  upon  certain  counts  of  an  indictment  is  equivalent  to  an  acquittal 
Q  those  counts.  People  v.  McDonald,  17  St  Rep.,  494 ;  49  Hun,  69  ;  1  N. 
'.  Supp.,  704. 

Ghmty  on  all  the  counts. — Effect  of  jury  finding  prisoner  guiltvon  all 
le  oonntB  of  an  indictment    People  r.  Emerson,  20  St.  Rep.,  19  ;  6  N.  Y. 
r.,  168 ;  5  N.  T.  Supp.,  874. 
See  People  v.  Cooper,  8  N.  Y.  Cr.,  119. 

§  445.  In  other  cases,  jury  may  convict  of  any  offbnse  neces* 
irily  included  in  that  charge.— In  all  other  cases  the  defendant 
lay  be  found  guilty  of  anj  crime,  the  comnnsaion  ol  ^\3i^  Ns^ 
BceaBanljrinomdea  in  that  with  which  he  ia  chargi^di  m  ^(^ 
dictment 
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See  notes  under  preceding  section. 

Common-law. — ^This  section  is  new  and  is  the  codification  of  thatportioo 
of  the  common  law  upon  this  subject,  which  was  not  embraced  in  sectioD 
80  of  2  R.  S.,  789.  People  tj.  McDonald,  17  St  Rep.,  494 ;  49  Hun,  69 ;  1 N. 
y.  Supp.,  704.  It,  in  no  sense,  narrows  the  common-law  rule,  and  its  lan- 
guage IS  very  broad  and  comprehensive.    Id. 

Allegation  and  proof.— Under  this  rule,  an  accused  party  cannot  be 
surprised  upon  the  trial,  for  the  people  cannot  prove  any  fad  not  alleged, 
nor  can  he  be  convicted  of  any  crime  which  the  facts  proved  do  not  estab- 
lish.    Id. 

Homicide. — ^Under  this  section,  the  defendant,  under  an  indictment  for 
murder,  may  be  convicted  of  manslaughter,  though  such  indictment  ie  not 
f oimd  within  the  time  prescribed  for  the  latter  cnme.  People  «.  Dowling, 
1  N.  Y.  Cr.,  583. 

Under  an  indictment  for  murder,  a  person  cannot  be  convicted  of  the 
crime  of  train  wrecking  under  chap.  160  of  1838.    Id. 

Larceny. — A  verdict  of  grand  larceny  in  the  first  degree  is  properly  ren- 
dered under  an  indictment  charging  robbery  in  the  second  degree,  reople 
«.  Kennedy,  33  St.  Rep.,  110 ;  57  Hun,  534  ;  11  N.  Y.  Supp.,  2S,  246. 

§  446.  On  indictment  against  several,  jury  may  render  a  Te^ 
diet  as  to  some,  and  the  cause  be  again  tried  as  to  the  others.—Oii 
an  indictment  against  one  or  more,  if  the  jury  cannot  agree 
upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those 
in  regard  to  whom  they  do  agree,  on  which  a  judgment  must  be 
entered  accordingly ;  and  the  case,  as  to  the  rest,  may  be  tried 
by  another  jury. 

§  447.  In  what  oases  court  may  direct  a  reconsideration  of  tb» 
verdict.— When  there  is  a  verdict  of  conviction,  in  which  it  appears 
to  the  court  that  the  jury  have  mistaken  the  law,  the  court  may 
explain  the  reason  for  that  opinion,  and  direct  the  jury  to  recon- 
sider tlieir  verdict ;  and  if,  after  the  reconsideration,  they  return 
the  same  verdict,  it  must  be  entered.  But  when  there  is  a  ve^ 
diet  of  acquittal,  the  court  cannot  require  the  jury  to  reconsider 
it. 

If  the  finding  on  several  issues  is  inconsistent,  the  court,  before  reoordioc 
it,  may  send  the  jury  out  for  further  consideration.  Hegeman  o.  C^trelt 
40Supr.,  381. 

See  Root  v.  Sherwood,  6  John.,  68 ;  Blackley  v.  Sheldon,  7  id.,  84. 

§  448.  ^  what  cases  court  may  direct  a  reoonsideration  of tt* 
verdict.— If  the  jury  render  a  verdict  which  is  neither  a  gen- 
eral  nor  a  special  verdict,  as  defined  in  sections  437  and  438, 
the  court  may,  with  proper  instructions  as  to  the  law,  direct 
them  to  reconsider  it ;  and  it  cannot  be  recorded  until  it  be 
rendered  in  some  form  from  which  it  can  be  clearly  understood 
what  is  the  intent  of  the  jury,  whether  to  render  a  general  ve^ 
diet,  or  to  find  the  facts  specially,  and  leave  the  judgment  to 
the  court. 

§  449.  When  judgment  may  be  given  upon  an  informal  ^^ 
diet.— If  the  jury  persist  in  finding  an  informal  verdict,  frotn 
which,  however,  it  can  be  clearly  understood  that  their  inten- 
tion is  to  find  in  favor  of  the  defendant,  upon  the  issue,  it  ni«^ 
be  entered  in  the  terms  in  which  it  is  found,  and  the  court  nij»^ 
give  judgment  of  acquittal.     But  no  judgment  of  conviction 
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be  given  unless  the  jury  expressly  find  against  the  defend- 

,  upon  the  issue,  or  judgment  be  given  against  him  on  a 

cial  verdict. 

There  the  record  does  not  show  that  the  jury  passed  and  rendered  judg- 
it,  upon  a  plea  of  former  acquittal  interposed  by  the  defendcmt,  a  judg- 
it  of  conviction  wiU  be  reversed.  People  v.  Burch,  1  St.  Bep.,  751 ;  5 
5r.  Cr.,  32. 

j  450.  Polling  the  jury  .—When  a  verdict  is  rendered,  and  be- 
e  it  is  recorded,  the  jury  may  be  polled,  on  the  requirement 
either  party ;  in  which  case  they  must  be  severally  asked 
ether  it  is  their  verdict ;  and  if  any  one  answer  in  the  nega- 
e,  the  jury  must  be  sent  out  for  further  deliberation. 
I  451.  Becording  the  verdict.-When  the  verdict  is  given,  and 
juch  as  the  court  may  receive,  the  clerk  must  immediately 
;ord  it  in  full  upon  the  minutes,  and  must  read  it  to  the  jury 
d  mquire  of  them  whether  it  is  their  verdict.  If  any  juror 
sagree,  the  fact  must  be  entered  upon  the  minutes,  and  the 
7  again  sent  out ;  but  if  no  disagreement  be  expressed  the  ver- 
Jt  is  complete,  dnd  the  jury  must  be  discharged  from  the  case. 
§  452.  Defendant,  when  to  be  discharged  or  detained  after  ao- 
ittaL— If  judgment  of  acquittal  be  given  on  a  general  verdict, 
i  the  defendant  be  not  detained  for  any  other  legal  cause,  he 
ist  be  discharged  as  soon  as  the  judgment  is  given  ;  except 
it  when  the  acquittal  is  for  a  variance  between  the  proof  and 
5  indictment,  which  may  be  obviated  by  a  new  indictment,  the 
irt  may  order  his  detention,  to  the  end  that  a  new  indictment 
y  be  preferred,  in  the  same  manner  and  with  the  like  effect 
provided  in  sections  408  and  409. 

he  case  of  People  v.  Cruger,  38  Hun,  500»  was  reversed  in 2  St.  Rep.,  468  ; 
N.  Y.,  510. 

)  458.  Proceedings  upon  general  verdict  of  conviction  or  a 
Ksial  verdict.— If  a  general  verdict  be  rendered  against  the 
endant,  or  a  special  verdict  be  given,  he  must  be  remanded, 
n  custody,  or  if  on  bail,  he  may  be  committed  to  the  proper 
cer  of  the  county,  to  await  the  judgment  of  the  court  upon 
verdict.  When  committed,  his  bail  is  exonerated,  or  if 
Uey  be  deposited  instead  of  bail,  it  must  be  refunded  to  tlie 
endant. 

ae  People  v.  Trimble,  38  St.  Rep.,  998 ;  60  Hun,  865 ;  15  N.  Y.  Supp., 

i  454.  When  defendant  acquitted  on  the  ground  of  insanity, 

Ikct  to  be  stated  with  the  verdict.    Commitment  of  defendant 

rtate  lunatic  asylum.— When  the  defense  is  insanity  of  the 

endant  the  jury  must  be  instructed,  if  they  acquit  him  on 

t  ground,  to  state  the  fact  with  their  verdict.     The  court 

St,  thereupon,  if  the  defendant  be  in  custody,  and  thev  deem 

discharge  dangerous  to  the  public  peace  or  safety,  order  him 

be  committed  to  the  state  lunatic  asylum,  until  he  becomes 

e. 

12 
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TITLE  Vm. 

OF  THS  PBOCEEDINGS  AFTER  TRIAIi  AND  BEFOBS  JUDGHDl 

Chapteb    I.    Bill  of  exceptlODft. 
II.    Xew  trials. 
IIL    Arrest  of  JadgmeBU 

CHAPTER  L 

BILL  OF  EXCEPTIONS. 

SscnoiT  4I!>6.  In  what  cases. 

456.  By  whom  settled,  and  how  filed. 
457*  To  be  settled  at  the  trial,  or  the  point  noted  In  writing 
458, 459.   When  and  how  settled,  after  the  triaL 
400.  Enlarging  the  time  therefor. 

461.  Effect  of  not  servmg  exceptions  or  amendments,  within  thattM 
prescribed. 

§  455.  ^  what  oases.— On  the  trial  of  an  indictment,  exc^ 
tions  may  be  taken  by  the  defendant,  to  a  decision  of  the  oooiti 
upon  a  matter  of  law,  by  which  his  substantial  rights  are  preJQ* 
diced  and  not  otherwise,  in  any  of  the  following  cases: 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury; 

2.  In  admitting  or  rejecting  testimony  on  the  tnal  of  a  chal- 
lenge for  actual  bias  to  any  juror  who  participated  in  the  verdict, 
or  in  allowing  or  disallowing  such  challenge ; 

3.  In  admitting  or  rejecting  witnesses  or  testimony,  or  in  de- 
ciding any  question  of  law,  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the  law,  on  the  trial  of 
the  issue. 

See  notes  under  section  885,  ante. 

§456.  *  Where  the  defendant  is  convicted  of  a  crime  punishable  by  deitli, 
the  stenographer,  within  ten  days  after  the  judgment  has  been  pronounced, 
shall  fiWiiish  to  the  attorney  for  the  defendant,  at  his  request,  a  copy  of  the 
fetenogniphic  minutes  of  the  entire  proceedings  upon  the  trial.  Theexpcnte 
of  such  copy  shall  be  a  county  charge,  payable  to  the  stenographer  out  of  ti»* 
court  fund  upon  the  certificate  of  the  judge  presiding  at  the  trial. 

Amended  by  chap.  427,  1897. 

See  cases  under  section  517,  post. 

Matter  of  law. — This  section  preserves  to  the  defendant  his  right,  wfak^ 
previously  existed,  to  take  exceptions  to  a  decision  of  the  couit  upon  • 
matter  of  law,  by  which  his  sul)stantial  rights  are  prejudiced.  Pecm  •> 
Pahner,  15  St.  Rep.,  78 :  109  N.  Y.,  419. 

Errors,  upon  criminal  trials,  can  be  made  available  in  the  conrtofanptt]* 
only  bv  exceptions  duly  taken  on  the  triaL  People  ©•  Guidici,  100  N.  Y.f 
507  ;  3  N.  Y.  Cr.,  551. 

But  see  section  528,  post. 

No  right  is  given,  by  this  section,  to  except  to  the  decision  of  a  judge  oa 
the  facts.  People  v.  McQuade,  18  St  Rep.,  388  ;  21  Abb.  N,  a,  i& ;  110 K. 
Y..  284  ;  6  N.  Y.  Cr.,  33. 

This  Code  explicitly  confines  exceptions,  which  may  be  taken  by  a  defend- 
ant, on  the  trial  of  indictments,  to  those  made  to  the  decision  of  the  octox^ 
on  matter  of  law,  and  not  otherwise,  to  the  cases  enumerated  in  this  aeo* 
tion.    Id. 

Challenge. — A  limitation  is  put  by  this  section  to  the  right  to  exo^^ 

*  See  ?i  830»  post. 


Of  the  State  op  New  York,  179 

QKnjr  made  upon  the  trial  of  a  challenge.     People  v,  Petmecky,  2  N.  Y. 

t  is  expressly  provided  in  this  section  that  an  exception  may  he  taken  to 
iBcision  in  aamitting  or  re jectingtestimony  on  the  trial  of  a  challenge  to 
iror  for  actoal  bias.  People  v.  Welch,  1  N.  Y.  Cr.,  488. 
In  exception  lies  to  the  improper  admission  or  exclusion  of  evidence  on 
trial  of  a  challenge  to  a  juror,  who  participated  in  the  verdict,  or  where, 
natter  of  law,  the  court  erred  in  allowing  or  disallowing  a  challenge. 
»nle  V.  McQuade,  18  St  Rep.,  288 ;  21  Abb.  1^.  C,  440  ;  110  N.  Y.,  284 ;  6 
Y.  Cr.,  33. 

he  decision  of  the  trial  judge  on  the  question  of  indifference  is  not 
iewable,  except  in  the  absence  of  any  evidence  to  support  it,  in  which 
B  it  is  an  error  of  law  to  which  an  exception  lies.  Id  ;  People  t.  Fanshawe, 
^  Rep.,  343 ;  8  N.  Y.  Cr.,  849  ;  65  Hun.  77,  94. 

"he  ri^t  to  review,  under  subd.  2  of  this  section,  is  limited  to  a  decision 
he  trial  court  upon  a  matter  of  law,  by  which  the  substantial  rights  of  the 
endant  are  prejudiced,  and  not  otherwise  in  allowing  or  dismlowing  a 
ilengj  to  a  juror  for  actual  bias.  People  v,  McGonegtu, 48  8t.  Rep.,  900 ; 
N.  Y.,  68. 

*he  last  clause  of  this  section  permits  an  exception  as  w^  when  ihe 
Jdenge  is  sustained  as  when  it  is  overruled.  People  v.  McQuade,  18  St. 
>.,  2& ;  21  Abb.  N.  C,  477  ;  110  N.  Y.,  284  ;  6  N.  Y.  Cr.,  83.  If  the  juror, 
the  facts  proved,  is  a  competent  and  legal  juror,  an  exception  lies 
lis  rejection.    Id. 

lie  act  of  1873,  authorMn^  a  review  of  the  findings  of  fact  of  the  trial 
irt  upon  a  challenge  for  bias  was  repealed  when  wis  Code  took  effect 
>ple  V,  McGonegal,  48  St.  Rep.,  903.  The  right  to  review  in  such  cases 
low  controlled  by  this  section,  and  is  limited  to  a  decision  of  the  trial  court 
>n  a  matter  of  law  by  which  the  substantial  rights  of  the  defendant  are 
judiced  and  not  otherwise  in  allowing  or  disallowing  a  challenge  to  a  juror 
actual  bias.    Id. 

stipulation.— A  stipulation  by  counsel  to  the  effect  that  a  general  excep- 
1  snould  give  the  d^endant  the  benefit  of  a  particular  exception  to  any 
t  of  the  charge,  is  of  no  avaiL  People  v,  Buddensieck,  3  St  Rep.,  664  ; 
1 N.  Y.,  501 ;  5  N.  Y.  Cr.,  71 ;  Biggs  v.  Waldron,  83  N.  Y.,  582. 

)ill  of  ezoeptioiiB. — ^The  provisions  of  this  section  prohibit  the  appear- 

ye  of  the  pro^edings  on  a  motion  to  set  aside  an  indictment  in  the  bill  of 

septions,  and  hence  in  the  judgment-roll.    People  v,  Petrea,  30  Hun,  102; 

r.  Y.  Cr.,  198. 

!he  bill  of  exceptioDS  must  contain  all  exceptions  which  come  before  the 

urt  on  appeal.    People  r.  Petrea.  80  Hun,  128  ;  1  N.  Y.  Cr.,  198. 

lee  People  v.  WiUett,  36  Hun,  504 ;  8  N.  Y.  Cr.,  827  ;  People  v.  Tyrrell,  Id- 

'. 

f  the  defendant  desires  a  review  of  his  exceptions  where  the  challenge  to 

iror  is  sustained,  he  must  incorporate  them  in  a  bill  of  exceptions  to  be 

tied  and  annexed  to  the  rolL      People  o.  McQuade,  18  St  Rep.,  288 ;  110 

Y.,  305 ;  21  Abb.  N.  C,  418  ;  6  N.  Y.  Cr.,  38. 

ill  exceptions  may  be  incorporated  in  the  bill  of  exceptions.    Id. 

Tnder  the  former  practice,  the  proceedings  on  challenges  for  principal 

tse  were  entered  in  the  record,  but  it  was  otherwise  as  to  proceedings  on 

ilenges  to  the  polls  for  favor,  though  questions  of  law  arising  on  such 

illenges  could  be  reviewed  on  exceptions.    Id. 

lie  case  cannot  be  settled  by  the  stipulation  of  the  attorneys.     People  t. 

idner,  7  St  Rep.,  846  ;  44  Him,  235. 

t  must  be  settled  by  the  judge  and  filed  with  the  clerk.    Id. 

"he  minutes  of  the  stenographer,  not  made  a  part  of  the  bill  of  exceptions, 

I  not  signed  or  settled  by  the  presiding  judge,  have  no  business  in  the 

leal  book,  even  upon  the  stipulation  of  the  attorneys.    Id. 

S  457.  ^o  ^  settled  at  the  trial,  or  the  point  noted  in  writing.— 
le  bill  of  exceptions  must  be  settled  at  the  trial  unless  the 
irt  otherwise  direct.  If  no  such  direction  be  given,  the  point 
the  exception  must  be  particularly  stated  in  writing,  and 
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delivered  to  the  court  and  must  immediately  be  corrected  or 

added  to,  until  it  is  made  conformable  to  the  truth. 

§  458.  *  Case  when  necessarj,  how  made  and  settled.— When  a  nuij 
intends  to  appeal  from  a  judgment  rendered  after  the  trial  of  an  issue  of  fact 
he  must,  except  as  otherwise  prescribed  by  law,  make  a  case  and  procare  the 
same  to  be  settled  and  signed,  by  the  judge  or  justice,  by  or  before  whom  the 
action  was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in  case  of 
the  death  or  disability  of  such  judge  or  justice,  in  such  manner  as  the  appel- 
late court  directs.  The  case  must  contain  so  much  of  the  evidence,  and 
other  proceedings  upon  the  trial,  as  is  material  to  the  questions  to  be  raised 
thereby,  and  also  the  exceptions  taken  by  the  party  making  the  case;  and  in  a 
case  where  a  special  question  is  submitted  to  the  jury,  such  exceptions  taken 
by  any  party  to  the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial,  if  the  judgment  be  reversed.  If  it  afterwards  becomes 
necessary  to  separate  the  exceptions,  the  separation  may  be  made  and  the  ex- 
ceptions may  be  stated  with  so  much  of  the  evidence,  and  other  proceedings,  u 
is  material  to  the  questions  raised  bv  them,  in  a  case  prepared  and  settled  as 
directed  by  the  general  rules  of  practice,  or  in  the  absence  of  directions  therein, 
by  the  court,  upon  motion. 

Amended  by  chap.  427,  1897. 

§  459.  When  and  how  settled,  after  the  trial.— At  the  time  appointed, 
the  judge  must  settle  and  sign  the  bill  of  exceptions. 

See  notes  under  section  456,  ante. 

Minutes  of  the  stenographer,  not  signed  or  settled  by  the  trial  judge,  have  no 
business  in  the  appeal  Book.    People  v,  Bradner,  7  St.  Rep.  846;  44  Hun,  2S1 

§  460.  *  Enlarging  the  time  therefor.— The  time  for  preparing  the  case, 
or  the  amendments  thereto,  or  for  settling  the  same,  may  be  enlaqpedbf 
the  consent  of  the  parties,  or  by  the  presiding  judge  or  by  a  justice  of  the  su- 
preme court,  but  no  other  officer.    Only  one  order  extending  the  time  shall  be  ; 
granted,  except  upon  notice  of  at  least  two  days  to  the  adverse  party. 

Amended  by  chap.  427,  1897. 

§  461.  EiEect  of  not  serrinflr  exceptions  or  amendments,  within  the 
time  prescribed. — If  the  bill  of  exceptions  be  not  served  within  the  timeore- 
scribed  in  section  458,  or  within  the  enlarged  time  therefor,  as  prescribed  io 
the  last  section,  the  exceptions  are  deemed  abandoned.  If  it  be  served,  tod 
the  parties  omit,  within  the  time  limited  by  section  458,  the  one  to  prepare 
amendments,  and  the  other  to  give  notice  of  appearance  before  the  judge,  th^ 
are  respectively  deemed,  the  one  to  have  agreed  to  the  bill  of  exoeptiooa,  and 
the  other  to  the  amendments. 


CHAPTER  n. 

NEW  TRIALS. 

Sbction  462.  New  trial. 

463.  When  granted.  ' 

464.  Efifect  of  granting  new  trial. 

465.  In  what  cases  granted. 

466.  Applications  for  new  trials,  when  made. 

§  462.  New  trial.— A  new  trial  is  a  re-examination  of  the  issuei 
in  the  same  court,  before  another  jury,  after  a  verdict  has  been 
given. 

See  section  544,  post.  ^a. 

This  section  states  what  a  new  trial  is.    People  r,  Beckwith,  8St  Rep-.  '^' 
42  Hun,  867  ;  5  N.  Y.  Cr.,  233. 


The  right  of  the  prosecution  to  try  a  prisoner  separately  is  fixed  by  s^fg 
and  no  error  is  committed  in  directing  him  to  be  tried  separately  ^^^  ?T 
others  indicted  with  him.  People  r.  Clark,  2  St.  Rep. .  548;  1  SQv.  (Ct.  ApP-* 
166;  102  N.  Y.,  736. 


♦  See  §  830,  post. 
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§  463.  When  granted.— A  new  trial  can  be  granted  by  the 
court  in  which  the  fonner  trial  was  had,  only  in  the  cases  pro- 
irided  in  section  465. 

See  notes  under  section  465,  post. 

The  case  of  People  v.  Flack,  24  Abb.  N.  C,  444;  9N.Y.  Supp.,  279;  8  N.Y. 
<7r.,  83,  was  affirmed  in  82  St.  Rep.,  215,  but  the  latter  case  was  reversed  in 
84  St.  Rep.,  722. 

The  power  of  a  trial  court  to  grant  a  new  trial,  given  by  this  section,  is 
•qualified  by  section  466,  post.  Feople  v,  Bradner,  10  St.  Rep. ,  667;  107  N. Y., 
10. 

The  application  must  be  made  before  judgment,  except  when  made  imder 
the  seventh  subdivision  of  section  465,  post.    Id. 

Under  this  section,  a  new  trial  can  only  be  granted  in  the  cases  specified 
in  section  465,  post.  People  v.  Flack,  8  N.  Y.  Cr.,  88;  24  Abb.  N.  C,  444;  9 
N.  Y.  Supp.,  279.    See  84  St.  Rep.,  722. 

See  People  v.  Draper,  28  Hun,  8;  1  N.  Y.  Cr.,  142;  15  W.  Dig.,  884;  People 
9.  Trezza,  40  St  Rep.,  482;  128  N.  Y.,  582. 

§  464.  Bflfect  of  granting  new  trial.— The  granting  of  a  new 

trial  places  the  parties  in  the  same  position  as  if  no  trial  had 

i)een  had.     All  the  testimony  must  be  produced  anew  ;  and  the 

former  verdict  cannot  be  used  or  referred  to,  either  in  evidence 

•or  in  argument. 

The  reference  to  this  section  in  People  v.  Upton,  88  Hun,  110;  4  N.Y.  Cr., 
469,  should  be  to  section  467,  post 

T^e  Code  has  not  subverted  the  constitutional  inhibition  against  subject- 
ing a  person  to  be  twice  put  in  jeopardy  for  the  same  offense.  (N.Y.  Const., 
wt.  1,  section  6.)    People  v.  Pdfmer,  15  St.  Rep.,  78;  109  N.  Y.,  416. 

Same  position.— The  granting  of  a  new  trial  places  the  parties  in  the 
same  position  as  though  no  trial  had  been  had.    Id. 

The  fact  that  a  new  trial  has  been  ordered  does  not  affect  the  vahdity  or 
-effect  of  the  former  plea.  People  v.  McEIlvaine,  86  St  Rep.,  180;  1  N.  Y.,  52 
605. 

Such  plea  stands  as  the  statement  of  the  defendant's  defense,  imtil  it  is 
permitt^  to  be  withdravni,  or  otherwise  disposed  of  by  the  court.    Id. 

If  reversal  of  the  judgment  of  conviction  follows,  such  judgment,  as  well 
40  the  record  of  the  former  trial,  are  annulled  and  expuneed  by  the  judg- 
ment of  the  appellate  court,  and  they  are  as  though  tney  lu^  neyer  been. 
People  V.  Palmer,  ante. 

The  indictment,  in  such  case,  is  left  to  stand  as  to  the  crime,  of  which  the 
accused  had  been  charged  and  convicted,  as  though  there  had  been  no  trial. 
Id. 

Where  the  result  of  the  former  trial  is,  in  effect,  an  acquittal  of  another 
-crime  charged  in  the  indictment,  he  may  plead  that  result  in  bar  of  further 
prosecution  of  that  crime.    Id. 

Where  a  defendant  is  convicted  of  a  lower  degree  of  the  crime  charged  in 
the  indictment,  and,  on  his  appeal  upon  exceptions,  the  judgment  is  reversed 
and  a  new  trial  ordered,  he  must  be  triea  again,  without  regard  to  the 
former  trial  and  conviction,  under  the  indictment  for  the  offense  charged 
therein,  and  not  simply  for  the  lower  grade  of  the  crime  of  which  he  was 
convicted.    Id. 

Reference  to  former  verdict. — The  reference  by  the  district  attorney, 
in  the  course  of  the  trial  of  an  indictment  for  murder,  to  a  former  convic- 
tion of  the  defendant  under  the  same  indictment,  and,  in  his  argument,  to 
the  fact  that  a  witness  called  for  the  defendant  on  the  former,  was  not 
called  on  the  present  trial,  is  a  technical  violation  of  this  section.  People  o. 
OreenwaU,  26  St.  Rep.,  229;  115  N.  Y.,  526;  8  N.  Y.  Or.,  3i3. 

Hie  presiding  jud^e  can  control  the  intemperate  language  of  the  prosecut- 
ing attorney  in  criminal  cases,  or  so  guide  the  minds  of  the  jury  that  it  may 
not  have  any  injurious  effect.    Id. 

See  People  u.  Cignarale,  16  St.  Rep.,  155;  6  N.  Y.  Cr.,  98. 

§  465.  In  what  cases  granted.— The  court  in  which  a  trial  has 
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been  had  upon  an  issue  of  fact  has  power  to  grant  a  new  trial, 
when  a  verdict  has  been  rendered  against  the  defendant,  by 
which  his  substantial  rights  have  been  prejudiced,  upon  his  ap. 
plication,  in  the  following  cases  : 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indict- 
ment be  for  a  felony  ; 

2.  When  the  jury  has  received  any  evidence  out  of  court, 
other  than  that  resulting  from  a  view,  as  provided  in  section 
411; 

3.  When  the  jury  have  separated  without  leave  of  the  courts 
after  retiring  to  deliberate  upon  their  verdict,  or  have  been 
guilty  of  any  misconduct  by  which  a  fair  and  due  consideration 
of  the  case  has  been  prevented ; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part  of  all 
the  jurors ; 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of 
law,  or  has  refused  to  instruct  them  as  prescribed  in  section  420  ; 
and  the  defendant  has,  at  the  trial,  excepted  to  such  misdireo* 
tion  or  refusal ; 

6.  When  the  verdict  is  contrary  to  law  or  clearly  against  evi* 
dence : 

7.  Where  it  is  made  to  ap[>ear,  by  affidavit,  that  upon  another 
trial  the  defendant  can  produce  evidence  such  as,  if  before  received, 
would  probably  have  changed  the  verdict;  if  such  evidence liaS- 
been  discovered  since  the  trial,  is  not  cumulative;  and  the  failure 
to  produce  it  on  the  trial  was  not  owing  to  want  of  diligenca 
The  court  in  such  cases  can,  however,  compel  the  personal  appear- 
ance of  the  alhants  before  it  for  the  purpost^s  of  their  personal 
examination  and  cross-examination,  under  oath,  upon  the  contents 
of  the  artidavits  which  they  subscribed. 

See  notes  under  section  463.  ante. 
See  sections  527  and  528,  pont. 

Prior  t )  the  Code,  there  was  no  power  in  the  trial  court  or  general  tenn 
to  grant  a  new  trial  upon  the  merits.     People  r.  Mangano,  29  Hon,  263. 

What  ia. — An  application  to  ^\^thd^aw  a  plea  of  guilty  and  substitute  A 
former  plea  of  not  guilty  is  not  a  motion  for  a  new  trial.  People  o.  Joyce,  4 
N.  Y.  Cr. ,  348. 

Grounds. — The  grounds,  upon  which  a  motion  for  a  new  trial  may  be 
made,  are  enumerated  in  this  section.  People  c.  Wentworth,  4  N.  Y.  Or., 
209. 

The  grounds  for  a  new  trial  are  seven  in  number,  upon  all  or  either  of 
which  a  motion  for  a  new  trial  can  be  made  under  the  next  section.  People 
r.  Hovey,  30  Hun,  358:  1  N.  Y.  Cr.,  332. 

The  trial  court  can  grant  a  new  trial  for  the  reasons  stated  in  this  section. 
Peoi>le  D.  0:iterhout,  34  Hun,  262. 

The  causes,  for  which  the  trial  court  may  grant  a  new  trial  to  a  defend- 
ant  in  a  criminal  case,  are  specifically  pointed  out  in  this  section.  People  v^ 
Johnson,  16  St.  Rep.,  846;  110  N.  Y.,  144. 

A  motion  for  a  new  trial,  not  brought  within  the  provisions  of  either  of 
the  subdivisions  of  this  section,  which  regulate  motions  of  this  character, 
cannot  be  entertained.  People  r.  Kelly,  94  N.  Y.,  526;  2  N.Y.  Cr.,  24;  affg 
81  Hun,  226;  2N.Y.  Cr.,  18. 

This  section  confers  upon  the  court  the  power  to  g:rant  a  new  trial  wheo 
a  verdict  has  been  rendered  at^ainst  the  defendant,  by  which  his  substantial 
rii^yits  have  been  prejudiced,  in  t)ie  ca^^es  specified  in  the  seven  subdivisioofr 
which  follow.  People  r.  Flack.  8  N.  Y.  Cr..  33;  24  Abb..  N.  C,  444;  9  N.  Y 
Supp.,  279.     See  34  St.  Rep..  722. 
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ubstantial  righte  of  defendant.— A  verdict  is  only  to  be  set  aside 
I  motion  for  that  purpose,  where  the  substantial  rights  of  the  accused 
e  been  preiudiced  by  it.  People  v.  KeUy,  81  Hun,  226;  2  N.  Y.  Cr.,  21. 
1  cases  under  this  section,  the  trial  court'  is  authorized  to  grant  a  new 
1  provided  it  can  see  that  the  substantial  rights  of  the  defendant  have 
Q  preiudiced,  and  not  otherwise.  People  v.  Johnson,  16  St.  Rep.,  846; 
N.  Y.,  144. 

discretion. — Motions  for  a  new  trial  are  addressed  to  the  discretion  of 
court,  and  each  application  must  depend  upon  its  distinct  character* 
»  and  cannot  be  said  to  furnish  a  precedent.  People  c.  Lane,  1  N.Y.  Cr.,. 
;  31  Hun,  15. 

.  motion  for  a  new  trial  is  addressed  to  the  soimd  discretion  of  the  trial 
rt    People  «.  Johnson,  16  St.  Rep.,  846  ;  110  N.  Y.,  184. 
he  exercise  of  such  discretion  is  not  reviewable  in  the  court  of  appeals^ 
B6S  it  appears  that  it  has  been  abused  to  the  prejudice  of  defendant.    Id. 
ubd.  o. — Within  the  limitations  prescribea  by  this  section  and  section 
antCy  misconduct  on  the  i)art  of  the  jurv  is  not  cause  for  granting  a  new 
1,  unless  it  is  such  as  to  have  prevented  a  fair  and  due  consideration  of 
case.    People  v.  Draper,  28  Hun,  5 ;  1  N.  Y.  Cr.,  148 ;  16  W.  Di^.,  884. 
ny  irregular  or  improper  conduct  on  the  part  of  the  jurors  furnishes  no 
and  for  setting  aside  the  verdict,  unless  it  is  shown  that  ^e  defendant  is 
judiced  therebv.    People  r.  Menken,  86  Hxm,  90,  100 ;  8  N.  Y.  Cr.,  248 ; 
pie  V,  Draper,  28  Hun,  2 ;  Ostrander  r.  People,  id.,  48. 
his  section  confers  power  upon  the  trial  court  to  set  aside  a  verdict  for 


sole  cause  of  the  separation  of  the  jury  without  its  leave.    People  o. 

ad,  85  St  Rep.,  149 ;  58  Hun,  573  ;  12  N.  Y.  Supp.,  695,  696. 

be  concluding  clause  of  subdivision  8  of  this  section  is  disjunctive  in 

ct  as  it  is  in  form,  and  relates  to  acts  of  misconduct  other  than  that  par- 

larly  specified.    Id. 

bis  clause  must  be  regarded  as  including  all  acts  of  misconduct  on  the 

;  of  the  jury  or  of  a  juror,  which  either  are  shown  or  may  be  presumed 

ave  interfered  with  the  due  and  proper  consideration  of  the  case  sub> 

bed  to  them.    Id. 

be  unauthorized  use  of  intoxicating  liquor  bv  one  or  more  jurors,  while 

jury  are  deliberating  on  their  verdict,  lumisnes  ground  for  setting  aside 

$rdict  in  a  case  of  felony.     Id. 

'  the  defendant  thinks  that  such  irregularities  have  been  committed  in 

proceedings  of  the  jury  as  may  imperil  his  rights,  he  cannot  lie  still  and 

mlate  on  the  chances  of  a  verdict,  but  must,  at  the  proper  time,  and 

m  fully  advised  of  the  facts,  insist  upon  a  discharge  of  the  jury.    People 

lack,  ante.    See  34  St.  Rep.,  722. 

J  the  language  of  this  section,  the  verdict  is  only  to  be  set  aside  on  a 

ion  for  that  purpose,  where  the  substantial  rights  of  the  defendant  have 

a  prejudicea   by  the  official  misbehavior  or  the  irregularities  of  the 

)rs.    People  v.  Kelly,  2  N.  Y.  Or.,  18  ;  31  Him,  225.  • 

I  criminal  cases,  involving  the  life  of  the  accused,  no  irregularity  on  the 

t  of  the  jury,  which  can  possibly  prejudice  him,  can  be  permitited.     In 

li  case,  a  new  trial  will  ordinarily  be  granted,  unless  it  clearly  appears 

t  it  did  not  affect  the  verdict.    People  v.  Johnson,  13  St.  Rep.,  48;  46 

1,  674 ;  Eastwood  c.  People,  3  Park.,  25. 

.  failure  to  admonish  the  jury,  as  directed  in  section  415,  ante,  is  not  one 

he  cases,  specified  in  this  section,  in  which  a  new  trial  may  be  granted. 

pie  r.  I>raper,  28  Hun,  3 ;  IN.  Y.  Or.,  142  ;  15  W.  Dig.,  384. 

ubd.  6.— vThis  section  provides  for  the  granting  of  a  new  trial,  where 

verdict  is  contrary  to  law,  or  clearly  against  evidence,  only  by  the  court 

rhich  the  trial  took  place.     Sawyer  v.  People,  27  Hun,  287  ;  14  W.  Dig., 

ut  it  does  not  confer  upon  the  appellate  court  any  such  power.    Id.    See 
ion  527,  jpos^. 

new  trial  was  granted  under  subdivision  6  of  this  section,  on  the  ground 
;  the  verdict  was  clearly  against  the  evidence  in  People  v.  Stokes,  2  N. 
>,884. 

new  trial  may  be  granted  when  the  verdict  is  unsupported  by  the  evi* 
ce.    People  v.  Mangano,  29  Hun,  263. 
he  denial  by  the  trial  court  of  a  motion  for  a  new  trial  upon  the  ground 


181  Code  of  Criminal  Procedurb 

that  the  verdiot  Is  contrary  to  law  or  a^painst  the  weight  of  ^denoe,  b  an 
intermediate  order  or  proceeding  forming  part  of  the  judgment  rc^,  and 
may  be  reviewed  by  the  general  term  in  like  manner  as  a  bul  of  ezceptionfl. 
Id. 

Subd.  7. — ^When  the  motion  for  a  new  trial  is  founded  upon  the  seyenth 
subdivision  of  this  section,  the  Code  expressly  prescribes  what  must  be  made 
to  appear  as  sufficient  grounds  for  granting  such  motion.  People  v.  Hovex, 
80  Hun,  858 ;  1  N.  Y.  &.,  832. 

The  court,  in  which  the  trial  of  an  indictment  is  had,  has  power  to  enter- 
tain a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
and  may  grant  or  refuse  it.  People  c.  Trezza,  40  St.  Rep.,  482 ;  128  N.  Y., 
632;  8N.  Y.  Cr.,  295. 

Motions  for  a  new  trial  in  bastardy  proceedings,  on  the  ground  of  newlf 
discovered  evidence,  are  governed  by  this  section.  People  t>.  Ck>legrove,  45 
St.  Rep.,  101 ;  18  N.  Y.  Supp.,  870. 

This  section  provides  for  a  case,  where  a  defendant  can  produce  eyidenoe 
such  as,  if  before  received,  would  probably  have  changed  the  verdict  Ppo* 
pie  V.  Lane,  1  N.  Y.  Cr.,  554  ;  81  Hun,  15. 

And,  though  known  to  defendant's  counsel,  his  omission  to  produce  the 
evidence  on  the  trial  should  not  i>rejudice  the  defendant.    Id. 

Evidence  is  cumulative  when  it  is  of  the  same  nature  as  that  previoas^ 
produced  to  establish  the  same  fact  or  facts.  People  v.  Leighton,  1  N.  i. 
Cr.,  469. 

A  case,  where  the  evidence  given  upon  the  trial  has  been  elicited  from  the 
party  accused,  as  a  witness  on  his  own  behalf,  forms  no  exception  to  tbe 
rule.    Id. 

The  evidence  as  to  the  occurrence  itself  must  be  r^arded  as  cumulative, 
and  not  one  of  the  elements  indicated  in  subdivision  7  of  this  section.  Peo- 
ple V.  Lane,  1  N.  Y.  Cr.,  554 ;  81  Hun,  14. 

Newly  discovered  evidence,  improbable  and  ciunulative,  furnishes  no 
groimd  for  a  new  trial.     People  r.  Noonan,  88  St  Rep.,  857. 

The  element  of  good  character,  where  no  evidence  in  r^ard  thereto  is 
given  on  behalf  of  the  defendant,  is  not  cumulative.  People  9.  Lane,  1 N. 
Y.  Cr.,  554  ;  81  Hun,  14. 

When  granted. — ^Whero  upon  the  whole  case  there  is  a  serious  doubt  of 
the  defendant's  guilt,  a  new  trial  should  be  ordered.  People  0.  Lane,  1 N. 
Y.  Cr.,  555;  81  Hun,  15. 

See  People  ex  rd,  Benton  t.  Court,  etc.,  46  St.  Rep.,  256 ;  8  N.  Y.  Gr., 
858 ;  19  N.  Y.  Supp.,  509  ;  People  c.  Davis,  46  St.  Rep.,  214 ;  19  N.  Y.  Supp^ 
782  ;  People  v.  O'Neil,  18  St.  Rep.,  281  ;  47  Hun,  155  ;  Matter  of  Choate,  80 
St.  Rep.,  782 ;  24  Abb.  N.  C,  487  ;  8  N.  Y.  Cr.,  10. 

§  466.  Applications  for  new  trials,  when  to  be  made.—Tbe 
application  for  a  new  trial  must  be  made  before  judgment,  ex- 
cept an  application  made  under  subdivision  of  section  four 
liundred  and  sixty-five,  which  may  be  made  at  any  time  within  one 
jear,  and  except  in  case  of  a  sentence  of  death,  when  the  ap- 
plication mav  be  made  at  any  time  before  execution,  and  in  case 
the  court  before  which  the  trial  was  had  is  not  in  session,  so  that 
the  application  can  be  made  and  determined  before  the  executioDi 
then  the  application  may  be  made  to  any  justice  of  the  suprent*^ 
^ourt  or  special  term  thereof,  within  the  judicial  department 
where  the  conviction  was  had. 

Amended  bv  chap.  65  of  1882.  . 

This  amendment  added  to  the  original  section  the  exception  in  case  « 
death  sentence. 

Am'd  by  chap.  534  of  1887. 

This  amendment  inserted  in  the  section,  as  amended  in  1882,  the  ^'J 
"except  an  application  made  under  subd.  7  of  section  465,  which  may** 
made  at  any  tmie  within  one  year,  and." 

Sections  463  down  to  and  including  this  section  declare  when,  snd  '^ 
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what  cauaes,  a  new  trial  can  be  granted.  People  v.  Beckwith,  8  St.  Bep., 
759 :  42  Hun,  867  ;  6  N.  Y.  Cr.,  m. 

Time. — ^This  section  requires  that  a  motion  for  a  new  trial  in  all  cases, 
with  the  exceptions  therein  specified,  must  be  made  before  judgment.  Peo- 
ple «.  Wentworth,  4  N.  Y.  Cr.,  210. 

The  first  exception  was  inserted  by  the  amendment  of  1887,  subsequent  to 
the  decision  of  the  above  cited  case. 

Newly  diflcoyered  evidenee. — ^A  motion  for  a  new  trial,  in  a  criminal 
action,  on  the  ground  of  newly  discovered  evidence,  can  be  granted  only, 
where  the  motion  is  made  before  judgment.  People  v.  Bradner,  10  St.  Rep., 
^7  ;  107  N.  Y.,  I,  10.  See  the  above  section.  The  amendment  of  18B7  has 
extended  the  time  to  one  year. 

On  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
the  court  or  judge  is  to  act  not  only  upon  the  sLffidavit  presented,  but  also 
upon  the  testmiony  and  proceedings  had  and  taken  upon  the  trial  at  which 
the  conviction  occurred.    People  v.  Hovey,  80  Hun,  858  ;  1  N.  Y.  Cr.,  882. 

A  motion  for  a  new  trial  in  bastardy  proceedings,  on  the  ground  of  newly 
discovered  evidence,  must  be  made  within  one  year.  People  v,  Colegrove, 
45  St.  Rep.,  101 ;  18  N.  Y.  Supp.,  870. 

Death  sentence. — By  the  amendment  of  1883  to  this  section,  the  appli- 
cation, in  case  of  a  sentence  of  death,  may  be  made  before  execution  and 
to  any  justice  of  the  Supreme  Court,  or  special  term,  of  the  judicial  depart- 
ment where  the  conviction  was  had.  People  o.  Beckwith,  8  St.  Rep.,  769  ; 
42  Hun,  887  ;  6  N.  Y.  Cr.,  288. 

This  section  allows  in  capital  cases,  at  any  time  before  the  sentence  is  ex- 
ecuted, an  application  to  be  made  to  the  court  before  which  the  trial  was 
had,  or,  if  that  court  is  not  in  session,  to  any  justice  of  the  Supreme  Court  or 
any  special  term  thereof,  etc.,  for  a  new  trial  upon  the  several  grounds 
enumerated  in  the  preceding  section.  People  o.  Hovey,  80  Hun,  85B ;  1.  N 
Y.  Cr.,  882. 

The  amendment  of  1882  to  this  section  was  not  intended  to  enlarge  or 
<qualif y  ttie  grounds  of  a  motion  for  a  new  trial  in  a  criminal  case,  but  only 
to  provide  that,  in  case  of  a  sentence  of  death,  the  motion  may  be  made 
after  judgment.    People  v.  Leighton,  1 N.  Y.  Ct.,  469. 

See  People  v.  O^Nefi,  18  St.  Rep.,  281 ;  47  Hun,  155. 


CHAPTER  III. 

ARREST  OF  JUDGMENT. 

Sxcnoir  467.  Motion  in  arrest  of  judgment,  defined,  and  upon  what  defects 

founded. 

468.  Court  may  arrest  judgment  without  motion. 

469.  Motion,  when  and  how  made. 

470.  Defendant  when  to  be  held  or  discharged. 
470a,  4706.  Suspension  of  judgment. 

§  467.  Motion  in  arrest  of  judgment,  deflnedy  and  upon  what 
defects  founded.~-A  motion  in  arrest  of  judgment  is  an  applica- 
tion, on  the  part  of  the  defendant,  that  no  judgment  be  ren- 
dered on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against  the 
defendant  upon  the  plea  of  a  former  conviction  or  acquittal.  It 
may  be  founded  on  any  of  the  defects  in  the  indictment,  men- 
tioned in  section  331. 

Amended  by  chap.  860  of  1882. 

This  amendment  substituted,  the  figure  **  331 "  in  place  of  the  words  "  three 
hundred  and  thirty-one'*  in  the  original  section. 

See  notes  under  section  331,  ant  ft. 

The  case  of  People  c.  Sullivan,  17  St.  Rep.,  669  ;  49  Hun,  888,  was  reversed 
in  24  St.  Rep.,  679 ;  115  N.  Y.,  185. 

Definition. — ^The  phrase  •'  a  motion  in  arrest  of  judgment"  is  defined,  in 
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this  section,  in  accordance  with  its  old,  familiar  meaning.    People  «.  Bec^- 
with,  18  St.  Rep.,  231 ;  42  Hun,  868 ;  6  N.  Y.  Cr.,  286. 

An  application  by  the  defendant  to  the  trial  court  that  he  be  allowed  to 
withdraw  his  plea  of  guilty,  and  substitute  in  place  thereof  his  former  plea 
of  not  guilty,  is  not  a  motion  in  arrest  of  judgment.  People  v.  Jqyoe,  4 
N.  Y.  C>.,  848. 

Imperative. — ^The  provisions  of  this  section  are  imperative  and  cannot 
be  di^egarded  by  the  court.  People  v,  Upton,  88  Hmi,  107 ;  4  N.  Y.  Cr., 
469. 

QuestionB  of  law. — A  motion  in  arrest  raises  onlT  guestionsof  law. 
People  V,  Beckwith,  18  St.  Rep.,  281 ;  42  Hun,  867 ;  6  N.  Y.  Cr.,  288. 

Defects  in  indictment. --The  grounds  of  a  motion  in  arrest  of  judgment 
are  defects  in  the  indictment    People  v.  Osterhout,  84  Hun,  262. 

Where  the  indictment,  under  section  511  of  the  Penal  Code,  does  not  con- 
tain the  allegation  of  intent  to  defraud,  the  objection  may  be  taken  bf  a 
motion  in  arrest  of  judgment.    People  v.  D*Argencour,  82  Mun,  179. 

Defbot  upon  tsice. — ^This  application  must  be  made  for  some  defect  which 
appears  on  me  face  of  the  record.  People  ex  reL  Benton  v.  Cotirt,  etc,  46 
St.  Rep.,  256  ;  8  N.  Y.  Or.,  858 ;  19  N.  Y.  Supp.,  509  :  Peoi^  v.  KeUy,  W 
N.  Y.,  526. 

A  motion  in  arrest  of  judgment  must  be  made  for  some  defect  vMch 
appears  on  the  face  of  the  record,  and  cannot  be  made  upon  a  mere  affi- 
davit, showing  the  existence  of  facts  outside  of  the  record^  and  which  do 
not  constitute  a  part  of  the  same.  People  v.  Kelly,  94  N.  Y.,  696 ;  2  K.  Y. 
Cr.,24. 

A  motion  in  arrest  of  a  judgment  though  it  shows  upon  its  face  that  the 
statute  of  limitations  had  run  against  the  offense  when  the  indiobnent  was 
found,  cannot,  it  aeema,  avail  to  reverse  the  conviction.  People  v.  Duirin, 
2  N.  Y.  Cr.,  881. 

An  application,  not  made  upon  anything  appearing  in  the  indictment  or  in 
the  record  of  the  proceedings  in  the  case,  is  not  a  motion  in  anest  of  judg- 
ment.   People  V.  Kelly,  81  Him,  226  ;  2  N.  Y.  Cr.,  18. 

Qroxinds  in  seotion  881  .^The  enumeration  of  the  gioonds,  upon  which 
an  arrest  of  judgment  may  be  made,  in  section  881  of  this  Code,  is  prob- 
ably intended  to  exclude  any  other  grounds.  People  v.  Menken,  W 
Hun,  99. 

A  motion  in  arrest  of  judgement  can  only  be  founded  on  defects  in  the  in- 
dictment mentioned  in  section  831,  ante.  People  v.  Buddensieck,  4  N.  T. 
Cr.,  252. 

Under  this  section,  a  motion  in  arrest  of  judgment  may  be  founded  upon 
any  defects  in  the  indictment  which  are  mentioned  in  section  881,  catte. 
People  V.  KeUy,  94  N.  Y.,  526  ;  2  N.  Y.  Cr. ,  24. 

A  motion  in  arrest  of  judgment  in  either  of  the  cases  mentioned  in  this 
section  or  section  831 ,  ante,  cannot  be  regularly  entertained  as  such.  People 
V.  KeUy,  31  Hun,  226 ;  2  N.  Y.  Cr.,  18. 

Upon  a  motion  in  arrest  of  judgment,  the  only  objections  which  a  defend- 
ant can  take  are  to  the  jurisdiction  of  the  court  over  the  subject  of  the 
indictment  and  that  the  facts  stated  do  not  constitute  a  crime.  People  v. 
Meakim,  44  St  Rep.,  749  ;  8  N.  Y.  Cr.,  407  ;  183  N.  Y.,  219 ;  aflPg  40  St. Rep.» 
686:  61  Hun,  327. 

Where  a  demurrable  indictment  is  not  demurred  to,  the  oblection  does 
not  constitute  one  of  the  grounds  for  which  judgment  can  oe  arrested, 
unless  it  is  one  of  the  two  exceptions  specified  in  section  881,  ante.  People 
«.  Tower,  48  St.  Rep.,  439  ;  135  N.  Y.,  459. 

"No  ground. — The  omission  to  arrai^  or  to  ask  the  defendant  to  nlead 
is  not,  and  cannot  be,  one  of  the  defects  in  the  indictment.  People  r.  Oster^ 
bout,  34  Hun,  262. 

The  fact  that  a  written  communication  was  received  bv  the  recorder  from 
the  jury,  after  retiring  to  their  room,  and  answered  by  nim,  constitutes  no 
ground  on  which  to  base  a  motion  in  arrest  of  judgment.  Peoples.  KeUy, 
54N.  Y.,526;2N.  Y.  Cr.,24. 

§  468.  Court  may  arrest  judgment  without  motion.--The 
court  may  also,  on  its  own  view  of  any  of  these  defects,  arrest 
the  judgment  without  motion. 
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§  469.  Motion  when  and  how  made.— The  motion  must  be 
made  before  or  at  the  time  ^lien  tlie  defendant  is  called  for 
judgment.  If  made  before,  it  must  be  on  notice  to  the  district 
attorney,  or  in  his  presence. 

This  section  reqnireea  motioii  in  arrest  of  judgment  to  be  made  before,  or 
at  ttie  time  when,  the  defendant  iscalled  for  jui^meDt  People  e.  D'Argen- 
oour,  82  Hun,  179. 

S  470.  Defendant,  when  to  be  held  or  disoharged,— When 
judgment  is  arrested,  and  it  appears  that  there  is  not  evidence 
sufficient  to  convict  the  defendant  of  any  crime,  he  must,  if  in 
custody,  be  discharged  ;  or,  if  under  bail,  his  bail  must  be  exon- 
erated ;  or,  if  money  has  been  deposited  instead  of  bail,  it  must 
be  refunded ;  and  in  such  case  the  arrest  of  judgment  operates 
as  an  acquittal  of  the  charge  upon  which  the  indictment  was 
found ;  but,  if  there  is  reasonable  ground  to  believe  the  defend- 
ant guilty,  and  a  new  indictment  can  be  framed  upon  which  he 
may  be  convicted,  the  court  may  order  him  to  be  re-committed 
or  admitted  to  bail  anew  to  answer  the  new  indictment ;  if  there 
is  reasonable  ground  to  believe  him  guilty  of  another  crime,  he 
must  be  committed  or  held  to  answer  tlierefor ;  and  in  no  case, 
when  re-coramitted  or  held  to  answer,  is  the  former  verdict  a  bar 
to  a  new  indictment. 

§  470a.  Soflpenaion  of  judgment.— If  the  judgment  be  sus- 
pended, after  a  plea  or  verdict  of  guilty  or  after  a  verdict  against 
the  defendant  upon  a  plea  of  former  conviction  or  acquittal,  the 
court  may  pronounce  judgment  iit  any  time  thereafter  within  the 
longest  period  for  which  the  defendant  might  have  been  sen- 
tenced; but  not  after  the  expiration  of  such  period,  unless  the 
defendant  sliall  have  been  convicted  of  another  crime  committed 
during  such  period. 

This  section  was  added  bj  chap.  651  of  1868. 

§  470&.  Same.— If  judgment  be  not  pronounced  as  in  the  last 
section  provided,  nevertheless ; 

1.  For  the  purpose  of  indictment  and  conviction  of  a  second 
offense,  the  plea  or  vei-dict  and  suspension  of  judgment  shall  be 
regarded  as  a  conviction,  and  shall  be  pleaded  according  to  the 
fact; 

2.  The  said  plea  or  veidict  and  suspension  of  judgment  may 
be  proved  in  like  manner  as  a  conviction  for  the  purpose  of 
effecting  *  the  weight  of  the  defendant's  testimony  in  any  action 
or  proceeding,  civil  or  criminal. 

(This  chapter  repealed  all  acts  and  parts  of  acts  inconsistent, 
iriui  the  latter  two  sections,  in  so  far  as  inconsistent  therewith.) 
This  section  was  added  by  chap.,  651  of  1893. 
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TITLE  IX. 

OP  THE  JUDGMENT  AND  EXECUTIOlir. 

Chaptbb  I.  The  judgment. 
IL  The  execution. 

CHAPTER  I. 

THE  JUDGMENT. 

Sxonoir  471,  472.  Time  for  pronouncing  judgment,  to  be  appointed  by  tha 

court. 

473.  In  felony,  defendant  must  be  present.    In  misdemeanor,  jud^ 

ment  may  be  pronounced  in  his  absence. 

474.  When  defendant  is  in  custody,  how  brought  before  the  court  for 

judgment. 

475.  How  brought  before  the  court,  when  he  is  on  baiL 

476.  Bench  warrant  to  issue. 

477.  Form  of  bench  warrant. 

478.  479.  Service  of  the  bench  warrant. 

480.  Arraignment  of  defendant  for  judgment. 

481.  What  cause  may  be  shown  against  the  judgment. 

482.  If  no  sufficient  cause  shown,  judgment  to  oe  pronounced. 

483.  Court  may  summarily  inquire  into  circumstances  in  aggrayaUoa 

or  mitigation  of  punishment. 

484.  Power  to  remit  fines,  how  exercised  bv  courts.    Imprisonment 

in  case  of  failure  to  pay  fine,  limited. 

485.  Judgment  roll,  in  criminal  convictions.     Clerk  to  enter  judg- 

ment upon  conviction.  Judgment  roll,  how  constituted.  In 
judgments  of  death.  Copies  of  judnnent  roll  and  stenog- 
rapher's minutes  in,  how  printed.  How  distributed.  Ex- 
penses, how  paid. 

§  471.  Time  for  pronouncing  judgment,  to  be  appointed  by 
the  court.— After  a  plea  or  verdict  of  guilty,  or  after  a  verdict 
against  the  defendant  on  a  plea  of  a  former  conviction  or  ac- 
quittal, if  the  judgment  be  not  arrested,  or  a  new  trial  granted, 
tne  court  must  appoint  a  time  for  pronouncing  judgment. 

There  is  no  constitutional  principle,  which  requires  that  judgment,  on  % 
conviction  of  crime,  must  be  pronounced  by  the  judges  bdTore  whom  tiie 
trial  was  had.    People  v.  Bork,  96  N.  Y.,  198  ;  2  N.  Y.  Cr.,  177. 

"No  power  to  suspend  sentence.— The  provisions  of  this  section  and  sec- 
tions 4«2  and  488  require  the  criminal  courts,  after  a  conviction  of  the  accused 
person  upon  a  verdict  or  upon  a  plea  of  guilty,  to  fix  and  prescribe  the  punish- 
ment ana  pronounce  judgment  at  a  time  to  be  named  by  the  court  Peo^e 
exrel,  Benton  r.  Court,  etc.,  50  St.  Rep.,  236;  66  Hun,  552;  21  N.  Y. 
Supp.,  661  ;  aflTg  46  St.  Rep.,  255  ;  19  N.  Y.  Supp.,  509  ;  8  N.  Y.  Cr.,  858. 

But  see  sections  470a  and  4706,  antej  which  nave  modified  the  principles 
enunciated  in  these  cases. 

Time. — After  a  verdict  against  the  defendant  on  the  sole  plea  of  former 
conviction,  it  is  the  dutv  of  the  court  thereupon  to  appoint  a  time  for  pro- 
nouncing, and  at  that  time,  to  pronounce  judgment  upon  him.  People  v. 
Trimble,  38  St.  Rep.,  998  ;  60  Hun,  365  ;  15  N.  Y.  Supp.,  60. 

What  judgment  is  to  be  pronounced  in  such  case  is  not  expressly  provided. 
Id.  Tlie  judgment,  t^  seems,  should  be  that  the  defendant  plead  anew  to 
the  indictment.     Id. 

The  law,  requiring  judges  to  impose  sentence  upon  persons  legally  con* 


Of  the  State  of  New  York.  IS^ 

icted  of  a  crime,  is  mandatory.  People  ex  rel.  Bentx)n  v.  Ck>urt,  etc. ,  46  St. 
lOT.,  255  ;  19  N.  Y.  Supp.,  509  ;  8  N.  Y.  Cr.,  358. 

They  may  be  compelled,  if  they  refuse,  to  perform  this  duty  by  manda- 
Qus.  Id.  They  have  no  power  to  suspend  sentence  after  plea  of  guilty, 
d. 

Court  of  sessions  has  power  to  suspend  sentence  during  good  behavior,  and 
nay  impose  the  sentence  upon  the  re-arrest  of  the  defendant  People  o. 
rraves,  31  Hxm,  382.    See  cases  just  above  cited. 

Superior  criminal  courts  have  power  to  suspend  sentence.  People  r.  Har- 
ington,  3  N.  Y.  Cr. ,  141 ;  15  Abb.  N.  C. ,  161 ;  1  How.  N.  S. ,  87.  But  no  sen- 
ence  greater  than  that,  to  which  the  defendant  was  liable  at  his  conviction, 
an  be  imposed.    Id. 

Sxceptions. — This  section  does  not  contemplate  a  case  where  *'  no  suffi- 
ient  cause  can  be  alleged  "  why  the  court  should  not  pronounce  judgment, 
xcept  such  cause  or  causes  as  have  a  legal  bearing  upon  the  guilt  of  the 
coused,  or  such  as  may  first  be  brought  to  the  attention  of  the  court  after 
uch  conviction,  as,  for  instance,  arresting  the  judgment  for  the  various 
auses  stated  in  the  Code,  or  an  order  granting  a  new  trial.  People 
X  rel,  Benton  t?.  Court,  ete.,  66  Hun,  552 ;  50  St.  Rep.,  236  ;  21  N.  Y.  Supp., 
61  ;  affg  46  St.  Rep.,  256 ;  19  N.  Y.  Supp.,  509  ;  8  N.  Y.  Cr.,  858.  It  is  not 
ufficient  cause  to  show  that  the  prisoner  nad  borne  a  good  character  before 
his  accusation  was  made  against  him  ;  that  he  was  sorry  for  his  offense 
nd  had  made  money  restitution,  or  that  his  punishment  would  be  a  sore 
ffliction  to  himself  and  to  the  members  of  his  family.    Id. 

§  472.  Time  for  pronoiinoing  judgment  to  be  appointed  by 
he  court.— The  time  appointed  must  be  at  least  two  days  after 
he  verdict,  if  the  court  intend  to  remain  in  session  so  long,  or  if 
lot  us  remote  a  time  as  can  reasonably  be  allowed ;  but  any  delay 
Day  be  waived  by  the  defendant. 

Amended  by  chap.  360  of  1882. 

This  amendment  added  the  clause  as  to  waiver. 

Where  a  plea  of  former  judgment  is  pleaded  without  the  plea  of  not  guilty, 
jid  the  issue  determined  for  the  people,  two  days  should  intervene  between 
he  rendition  of  the  verdict  and  judgment  thereon,  and  the  latter  should 
^recede  the  trial  of  the  new  issue  formed  bv  pleading  anew  to  the  indict- 
oent.  People  v.  Trimble,  38  St.  Rep.,  998 ;  m  Hun,  366 ;  15  N.Y.  Supp.,  60. 
1. 

Waiver.— The  defendant,  in  People  r.  Everhardt,  5  St.  Rep.,  793  ;  2  Silv. 
Ct.  App.),  511 ;  104  N.  Y. ,  598 ;  6  N.  Y.  Cr. ,  236,  was  deemed  to  have  waived 
he  delay  in  the  time  for  pronouncing  judgment  after  verdict  of  guilty. 

See  People  ex  rel.  Benton  r.  Court,  ete.,  46  St.  Rep.,  256,  8N.  Y.  Cr.,  858  ; 
9  N.Y.  Supp.,  509. 

&  473.  In  felony,  defendant  must  be  present.  In  misdemeanor, 
adgment  may  be  pronounced  in  his  absence.— For  the  purpose 
>f  judgment,  if  the  conviction  be  for  a  felony,  the  defendant 
aust  he  personally  present ;  if  it  be  for  a  misdemeanor,  judg- 
aent  may  be  pronounced  in  his  absence. 

§  474.  When  defendant  is  in  custody,  how  brought  before  the 
»urt  for  judgment.— When  the  defendant  is  in  custody,  the 
tourt  may  direct  the  officer  in  whose  custody  he  is,  to  bring  him 
)efore  it  for  judgment ;  and  the  officer  must  do  so  accordingly. 

§  475.  How  brought  before  the  court,  when  he  is  on  bail.— If 
he  defendant  have  been  discharged  on  bail,  or  have  deposited 
noney  instead  thereof,  and  do  not  appear  for  judgment,  when 
lis  personal  attendance  is  necessary,  the  court,  in  addition  to 
;he  forfeiture  of  the  undertaking  of  bail  or  of  the  money  depos- 
ted,  may  direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 
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§  476.  Bench  warrant  to  issue.— The  clerk,  on  the  application 
of  the  district  attorney,  may  accordingly,  at  any  time  after  the 
order,  whether  the  court  be  sitting  or  not,  issue  a  bench  warrant 
into  one  or  more  counties. 

§  477.  Form  of  bench  warrant.— The  bench  warrant  must  be 
substantially  in  the  following  form : 

"  County  of  Albany^  [or  as  the  case  may  be.] 
"  In  the  name  of  the  people  of  the  State  of  New  York — ^To  any 
sheriff,  constable,  marshal  or  policeman  in  this  state. 
A.  B.  having  been  on  the  day  of 

[SEAii,]  18^    ,  duly  convicted  in  the  couniy  court  of  the 

county  of  Albany   [or  as  the    case  may  be],  of  the 
crime  of  [designating  it  generally.] 
Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 
"  You  are  therefore  commanded,  forthwith  to  arrest  the  above 
named  A.  B.,  and  bring  him  before  that  court  for  judgment;  or 
if  the  court  have  adjourned  for  tke  term,  you  are  to  deUver  him 
into  the  custody  of  the  sheriff  of  the  county  of  Albany^  [or  as 
the  case  may  be,  or  in  the  city  and  county  of  New  York  "  to  the 
keeper  of  the  city  prison  of  the  city  of  New  York."] 

"  City  of  Albany^  [or  as  the  case  may  be]  the  day 

of  ,  18  . 

"  By  order  of  the  court. 

"  E.  F.,  Clerk." 
§  478.  Service  of  the  bench  warrant.— The  bench  warrant  may 
be  served  in  any  county,  in  the  same  manner  as  a  warrant  of 
arrest ;  except  that  when  served  in  another  county  it  need  not 
be  indorsed  by  a  magistrate  of  that  county. 

§  479.  Service  of  the  bench  warrant.— Whether  the  bench 
warrant  be  served  in  the  county  in  which  it  was  issued,  or  in 
another  county,  the  officer  must  arrest  the  defendant  and  bring 
him  before  the  court,  or  commit  him  to  the  officer  mentioned  in 
the  waiTant,  according  to  the  command  thereof. 

§  480.  Arraignment  of  defendant  for  judgment.— When  the  de- 
fendant appears  for  judgment,  he  must  be  asked  by  the  clerk 
whether  he  have  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him. 

Question  to  defendant.— In  capital  cases,  this  fact  must  f^pear  upon 
the  record.  Graham  r.  People,  6  Lans.,  149 ;  68  Barb.,  468.  Such  omiaBion 
from  the  record  is  fatal  to  the  conviction.     Id. 

Tlie  reconl  should  show  in  capital  crises  that  the  prisoner  was  required  ^ 
sliow  cause,  if  any,  why  judgment  should  not  be  awarded  against  hin^ 
IMessner  c.  People,  45  N.'Y.,  7.  It  Ls  the  duty  of  the  court  to  hear  and 
determine  the  sufficiency  of  such  cases.    Id. 

Wliere  the  record  failed  to  show  that  the  prisoner  was  asked  by  the  court 
after  the  verdict  was  rendered  and  before  judgment  was  pronounoed  th^ 
on,  wliat  he  had  to  say  why  judgment  should  not  be  pronoun<^  "^^^^li 
him,  or  that  any  opi)6rtuniV  was  given  him  by  ^e  court  at  this  stage* 
tlie  proceedings  for  that  purpose,  this  omission  was  held  in  Measner ^»*r^ 
pie,  45  N.  Y.,  1,  to  be  error,  for  which  there  must  be  a  new  triaL 

The  clerk^s  entry  of  the  judgment  pronounced  is  not  reaiiired  to  sttti 
wliat  succeeded  the  verdict  ana  preceoed  the  sentence,  and  It  need  not  iP" 
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V, 


from  it  that  the  question,  required  by  this  section,  was  put  to  the  pris- 

Qer.    Hildebrand  c.  People,  1  Hun,  19. 

Where  it  does  not  appear  from  the  record  made,  signed  and  filed  as  the 
tatute  prescribed,  that  this  inquiry  was  made  of  the  defendant  before  he 
^aa  sentenced,  it  may  be  necessary,  for  that  reason,  to  reverse  the  judg- 
aent  pronounced,  but  not  the  conviction.    Id. 

§  481.  What  cause  may  be  shown  against  the  judgment.^He 
nay  show  for  cause,  against  the  judgment, 

1.  That  he  is  insane ;  and  if,  in  the  opinion  of  the  court,  there 
«  reasonable  ground  for  believing  him  to  be  insane,  the  ques- 
ion  of  his  insanity  must  be  tried  as  provided  by  this  Code.  If, 
ipon  the  trial  of  that  question,  it  is  found  that  he  is  sane,  judg^ 
aent  must  be  pronounced.;  but  if  found  insane,  he  must  be 
ommitted  to  the  state  lunatic  asylum  until  he  becomes  sane ; 
nd  when  notice  is  given  o£  that  fact,  he  must  be  brought  before 
he  court  for  ludgment ; 

2.  That  he  nas  good  cause  to  offer,  either  in  arrest  of  judg* 
Qcnt,  or  for  a  new  trial ;  in  which  case  the  court  may,  in  its  disi 
retion,  order  the  judgment  to  be  deferred,  and  proceed  to  de- 
ide  upon  the  motion  in  arrest  of  judgment  or  for  a  new  trial. 

What  causes. — Cause  against  the  judgment  may  be  shown  before  sen- 
ence  :  first,  insanity ;  second,  good  cause  in  arrest  of  judgment.  Peoi^e  v, 
teterhout,  34  Hun,  262  ;  3  N.  Y.  Cr.,  445. 

Insanity. — Persons  cannot  be  lawfully  punished  for  an  act  committed 
y  them  while  in  a  state  of  insanity,  or  when  th(^  have  become  insane 
uring  or  after  a  trial  or  conviction.  Peopl  v,  iV-.cElvaine,  36  St.  Rep.  181 ; 
25  N.Y.,  600  ;  8  N.  Y.  Cr.,  159. 

Arrest  of  judgment. — For  the  causes  in  arrest  of  judgment,  reference 
lUst  be  made  to  section  467,  ante.  People  v\  Osteihout,  3  N.  Y.  Cr..  446 ; 
4  Hun,  262. 

See  People  ex  rd,  Benton  v.  Court,  etc.,  46  St.  Rep.,  256 ;  8  N.  Y.  Cr.,  858  ; 
9N.  Y.  Supp.,609. 

$  482.  If  no  snfficient  canse  shoxen,  judgment,  to  be  prononncecL 

-If  no  sufficient  cause  be  alleged,  or  appear  to  the  court  why  judgment 
hould  not  be  pronounced,  it  must  thereupon  be  rendered. 

See  notes  under  section  471,  ante. 

A  judgment  in  a  criminal  court  upon  conviction  or  a  plea  of  guilty  i& 
he  sentence  of  the  court.  People  cr  re'.  IJenton  v.  Court,  etc.,  46  St.  Rep., 
56;  8  N.  Y.  Cr.,  358;  19  N.  Y.  Supp.,  509;  aff'd,  50  St.  Rep.,  236;  66 
[un,  653;   21  N.  Y.  Supp.,  OGl. 

S  483.  Conrt  may  summarily  inquire  into  oircnmstanoes  in 
I^Sravation  or  mitigation  of  punishment. — After  a  plea  or  verdict 
f  guilty,  in  a  case  where  a  discreiion  is  conferred  upon  the  court  as  to  the 
xtent  of  the  punishment,  the  court  may,  in  its  discretion,  hear  the  same 
ummarily  at  a  specified  time,  and  uj)0!i  such  notice  to  the  adverse  party  as 
:  may  direct.  At  such  specified  times,  if  it  shall  appear  by  the  record  and 
lie  circumstances  of  any  person  convicted  of  crime,  that  there  are  circum- 
tances  in  mitigation  of  the  punishment,  the  court  shall  have  power,  in  its 
iscretion,  to  place  the  defendant  on  probation  in  the  manner  following: 

1.  The  court  upon  suspending  sentence,  may  place  such  person  on  pro- 
ation  during  such  suspension  under  the  char;j:e  and  supervision  of  the  j)ro- 
ation  officer  appointed  by  said  court.  When  prsicticable,  any  child  under 
he  age  of  sixteen  years,  j)laced  on  j)robali<)n,  sliall  be  placed  with  a  proba- 
ion  officer  of  the  same  religious  faith  a^^  that  of  the  child's  parents.     The 
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parents?,  guardian  or  master  of  such  child,  if  the  child  has  any,  shall  be 
siiiiimoiied  by  the  magistrate  to  attend  any  examination  or  trial  of  such 
child  and  to  be  present  in  court  when  ihe  child  is  placed  on  probation  and 
informed  by  the  court  of  the  action  taken  in  such  case. 

2.  If  the  jud<;nu>nt  is  to  pay  a  fine  and  that  the  defendant  be  imprisoned 
until  it  is  paid,  the  court  upon  imposing  sentence  may  direct  that  the 
execution  of  the  sentence  of  imprisonment  be  suspended  tor  such  period  of 
time,  and  on  siuch  terms  and  conditions  as  it  shall  determine,  and  shall 
place  such  defendant  on  probation  under  the  charge  and  supervision  of  a 
probation  officer  during  such  suspension,  provided,  however,  tiiat  upon  pay- 
ment of  the  fine  being  made,  tlie  judgment  shall  be  satisfied  and  the  proba- 
tion cease. 

3.  At  any  time  during  the  probationary  term  of  a  person  conviclea  and 
released  on  probation  in  accordance  with  the  provisions  of  this  section,  the 
court  before  which,  or  the  justice  before  whom,  the  person  so  convicte<l  was 
convicted,  or  his  successor,  may  in  its  or  his  discretion,  revoke  and  termi- 
nate such  probation.  Upon  such  revocation  and  termination,  the  court 
may,  if  the  sentence  has  l)een  suspended,  pronounce  judgment  at  any  time 
thereafter  within  the  longest  period  for  which  the  defendant  might  have 
been  sentenced,  or.  if  jutlgmcnt  has  been  pronounced  and  the  execution 
thereof  has  been  suspended,  the  court  may  revoke  such  suspension,  where- 
upon the  judgment  shall  be  in  full  force  an<l  effcK't  for  its  unexpired  term. 

Am'd  by  chap.  OoO.  I^ws  lOOo.     Takes  effect  Sept.  1,  1905. 

As  ameiided  by  L.  1003.  cliap.  013.    In  effect  Sept.  1.  1003. 

See  chap.  274,  L.  1903,  which  seems  to  be  superseded  by  chap.  613. 

§  484,  Power  to  remit  Hreo*  bow  exercised  hy  r«»urtf.  W 
prisonment  in  case  of  failure  to  pay  flnet  limited.  — Tlie  power  ta 
remit  a  fine  imposed  by  any  court,  whether  of  record  or  not  of  record,  im- 
posed for  any  criminal  ofle:  se  whatever,  shall  only  be  exercised  as  in  this 
section  provided.  Any  court  of  record,  except  an  inferior  court  of  local 
jurisdiction,  which  has  imposed  a  line  for  any  criminal  offense,  or  tht 
presiding  judge  thereof,  or  any  jud<re  authorizf>d  to  preside  therein,  ahall 
have  power  in  his  discretion,  on  five  days'  notice  to  the  district  attorney 
of  the  county  in  which  such  fine  was  imposed,  to  remit  Fuch  fine,  or  any 
portion  thereof.  In  case  rf  a  fine  imposed  by  a  court  net  of  record  or  by 
any  inferior  court  of  local  jurisdiction  for  any  criminal  offense  what* 
ever,  the  county  jud^e  of  the  county  in  which  the  fine  was  imposed,  and  ia 
case  of  a  fine  imposed  by  such  a  court  in  the  city  of  New  York,  the  court 
of  general  sessions,  or  any  judrre  thereof,  upon  five  days'  notice  to  the 
district  attorney  of  the  county  in  which  such  fine  i^'as  imposed,  ih*^! 
have  the  same  power.  A  jud<[7Trient  that  the  defendant  pay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied,  specifyinf 
the  extent  of  the  imprisonment,  which  cannot  exceed  one  day  ibr  t7«7 
dollar  of  the  fine. 

Amended  by  chap.  43  i  of  1886. 

This  amendment  prefixed  to  the  original  all  of  the  present  sectkni  eioif^ 
the  last  provision. 

See  sections  717  and  718,  post,  and  note«  under  tliem. 

Failure  to  pay  fine. — The  Code  requires,  if  a  fine  is  the  puniahmfint 
infiicted,  that  uie  sentence  and  commitment  sluill  so  state,  and  the  right 
to  imprison  shall  only  exist  if  such  line  is  not  paid.  Matter  of  Hoffman,  1 
N.  Y.  Cr.,  484. 

The  law  authorizes  the  imposition  of  a  fine,  and  of  uaprisonment,  untfl 
it  is  pai<l.  for  a  specified  time,  not  exceeding  the  statutory  limit.  Matter  of 
Broy,  34  St.  Rep.,  Wl,  643 ;  12  N.  Y.  Supp.,  367. 

A  sentence,  which  plainly  imposes  a  une  and  imprisonment  inthealtemir 
tive.  is.  it  seems,  not  good.     Id. 

A  commitment,  which  recit(^  that  the  defendant  has  been  adjndged  to- 
par  a  fine  of  $100,  and,  in  default,  to  he  imprisoned  for  three  montfaf^ 
lullY  compUes  with  the  last  clause  of  this  section.    Id. 
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§  485.  ♦The  Judgment  roll.— When  judgment  trpon  a  con- 
ction  is  rendered,  the  clerk  must  enter  the  same  upon  the  min- 
es,  stating  briefly  the  offense  for  which  the  conviction  has  been 
id ;  and  must,  upon  the  service  upon  him  of  notice  of  appeal, 
(mediately  annex  together  and  file  the  following  papers,  which 
nstitote  the  judgment-roll : 

1.  A  copy  of  the  minutes  of  a  challenge  interposed  by  the  de- 
ndant  to  a  grand  juror,  and  the  proceedings  and  decision 
ereon; 

2.  The  indictment  and  a  copy  of  the  minutes  of  the  plea  or  de- 
urrer ; 

3.  A  copy  of  the  minutes  of  a  challenge  which  may  have  been 
terposed  to  the  panel  of  the  trial  jury,  or  to  a  juror  who  par- 
lipated  in  the  verdict,  and  the  proceedings  and  decision  thereon; 
i  A  copy  of  the  minutes  of  tne  trial; 

5.  A  copy  of  the  minutes  of  the  judgment; 

d  A  copy  of  the  minutes  of  any  proceedings  upon  a  motion 

ther  for  a  new  trial  or  in  arrest  of  judgment; 

7.  The  case,  if  there  be  ona 

8.  When  the  judgment  is  of  death,  the  clerk,  upon  the  settling 
id  filing  of  the  case,  must  forthwith  cause  to  be  prepared  and 
inted,  and  forwarded  to  the  clerk  of  the  court  ot  appeals,  the 
imber  of  copies  of  the  judgment  roll  which  are  required  by  the 
les  of  the  court  of  appeals,  and  three  copies  shall  also  be  fur- 
shed  to  the  defendant  s  attorney,  three  to  the  district  attorney, 
4  one  to  the  governor  of  the  state,  and  the  remainder  shall  be 
Btributed  according  to  the  rules  of  the  court  of  appeala  The 
pense  of  preparing  and  printing  the  judgment  roll  m  such  case 
ill  be  county  charge  payable  out  of  the  court  fund  upon  the 
rtificate  of  the  county  clerk,  approved  by  the  county  juage  or  a 
Btice  of  the  supreme  court  residing  in  the  county  in  which  the 

nviction  was  had. 

Wd  eh.  427  of  1897. 

*8ee  S  880,  iiof^ 

Imended  by  chap.  520  of  1885. 

rhis  amendment  struck  the  letter  "  s"  from  the  word  "  proceedmffB    to 

)d.  6  of  the  original  section  and  inserted  therein  the  words  "  to  set  aside  the 

licknent,'*  after  the  word  "  either." 

Im'd  by  chap.  498  of  1887.  ^  ^  .    ^^^^ 

rhis  amendment  added  subd.  8  to  the  section  as  amended  m  l»»o. 

bn'd  by  chap.  879  of  1889.  ^  ^  -    ^oq»  ^u 

rhis  amendment  added  to  subd.  8  of  the  section,  as  amended  m  io87,  tho 

t  clause  of  said  subdivision. 

tee  notes  under  section  517,  post.  .  . 

rhe  case  of  People  v.  Bork,  81  Hun,  867;  2  N.  Y.  Cr.,  78,  was  reversed  m 

N  Y    188*  S  NT  Y.  Cr.    177. 

lie  case  of  People *t?.  Sharp!  10  St.  Rep.,  522;  45  Hun,  504,  was  reversed  in 

3t.  Hep.,  217;  107  N.  Y.,  427.  ,  . 

riulment.—The  judgment,  in  a  cnmmal  case,  upon  oonvictiOT  w  uis 

tence  of  the  court.    People  v,  Bradner,  10  St.  Rep.,  667;  107  N.Y.,  1, 11. 

L  judgment  upon  conviction  can  only  be  rendered  agMnst  a  persoa 

♦  See  §  830,  post. 
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dvarged  with  the  commission  of  a  criminal  offense,  or  the  defendttt 
iA  a  criminal  prosecution.  People  v.  Norton,  33  Hun,  278;  2  N.  T.  &., 
fi24. 

Where  the  appeal  book  shows  that  the  defendant  was  permitted  towitk* 
draw  his  plea  of  not  guilty,  and  that  he  demurred  to  the  indictment,  dil 
his  demurrer  was  overruled,  and  that  he  was  convicted  and  sentenced  to 
pay  a  fine  of  seventy-five  dollars  and  stand  conmiitted  to  the  countj  jifl, 
not  exceeding  seventy-five  days,  until  paid,  it  is  a  sufficientjudgment  withk 
the  provisions  of  this  section.  People  v.  0*Donnell,  15  St.  Rep.,  141;  46 Bon, 
361:  7  N.  Y.  Cr.,  348;  10  N.  Y.  Supp.,  251. 

Judgment-roll. — This  section  provides  for  the  form  and  contentioftlM 
judgment  roll.     People  v.  Mangano.  29  Hun,  263. 

As  to  what  a  judgment  roll  must  state  and  contain,  see  People  r.  O'Neil, 
13  St.  Rep.,  231;  47  Hun,  155. 

This  section  does  not  contemplate  the  making  up  of  a  formal  judgment 
record.  People  r.  Bradner,  107  N.  Y.,  1,  11;  10  St.  Rep.,  667;  affg  7  8L 
Rep.,  846;  44  Hun,  234. 

T]ie  final  record  must  in  some  way  show  a  criminal  act.  People  ex  ni, 
Baker  v.  Beatty,  39  Hun,  477. 

A  decision,  overruling  a  demurrer  to  an  indictment,  and  directiiig  tin* 
judgment  be  given  for  the  people,  unless  the  accused  pleads  over,  does  not 
constitute  a  judgment  within  the  meaningof  this  section.  People  v,  BeauB, 
22  Hun,  2^3  ;  People  v,  G'Donnell,  15  St.  Rep.,  141 ;  46  id.,  361;  7  N.  Y.O, 
348;  10  X.  Y.  Supp.,  251. 

Who  to  make  up. — The  district  attorney  should  see  to  it  that  a  fonnil 
and  sutficient  judgment  is  entered  in  every  case,  and  that  a  formal  andailB' 
cient  roll  is  made  up  when  an  api)eal  is  taken.  People  r.  O'Neil,  13  St  Eejii 
231;  47  Hun,  157. 

Subd.  2.— In  case  of  the  substitution  of  plea  under  section  887,  ante^H^ 
judgment-roll  must  contain  the  original  plea  of  not  guiltv,  the  subeeqiiert 
witJidrawal  thereof,  the  plea  of  guilty  in  its  stead,  and  the  application  to 
withdraw  tlie  latter  and  the  reinstatement  of  the  original  plea,  and,if  doiied, 
the  denial  of  such  motion.     People  i\  Joyce,  4  N.  \ .  O.,  348. 

As  to  whether,  in  order  to  justify  the  detention  of  a  defendant  under  this 
section,  it  is  necessary  that  tlie  entry  in  the  minutes,  with  which  he  is  to  be 
furnished,  should  show  the  offense,  qucere.  People  c.  Bradner,  107  N.  Y., 
1,  12;  10  St.  Rep.,  667;  affg  7  St.  Rep.,  846;  44  Hun,  234. 

The  omission  of  the  clerk  in  his  entry  of  judgment  to  state  the  oflPen8e,rf 
which  the  defendant  was  convicted,  where  the  fact  appears  from  an  inspec- 
tion of  the  whole  record,  does  not  render  the  sentence  void.    Id. 

Tlie  defect  is  amendable,  and  the  court  may  conform  the  entry  to  the  fact 
Id. 

Siibd.  3. — The  judgment-roll  is  to  contain  no  copy  of  the  minutes  of » 
challenge,  excerpt  such  as  may  have  been  interposedf  to  the  panel  of  the  trial 
jury,  or  to  a  juror  who  participated  in  the  veroict.  People  r.  Petmecky,  2 
N.  V.  Cr.,  458. 

Under  this  section,  proceedings  on  challenges  to  juror,  who  participated 
in  the  verdic!t,  must  be  incorimratod  in  the  judgment-roll.  FeovAe  r.  Mc- 
Quade,  18  St.  Rep.,  288  ;  21  Abb.  N.  C,  448  ;  110  N.  Y.,  284  ;  6  N.  Y.Cr., 
35. 

Subd.  6. — Subdivision  6  of  this  section  makes  a  copy  of  the  minutes oi 
any  i)roceeding  u[)un  a  motion  for  a  new  trial,  or  in  arrest  of  judgment,  i 
necessary  part  of  the  judgment-roll.     People  v,  Joyce,  4  N.  Y.  Cr.,  848. 

This  section  authorizes  the  clerk  to  include  in  the  judgment-roll  a  coff 
of  the  minutes  u[)on  a  motion  for  a  new  triad.  People  t.  Beckwith.  8  Su 
Rep..  759:  42  Hun,  307;  5  N.  Y.  Cr.,  234. 

This  section  makes  provision  for  the  inclasion,  in  the  judgment-roll  which 
may  be  brought  up  by  the  apix^al  under  section  517,  poatj  qf  a  copy  of  ttis 
minutes  of  anv  proceedings  upon  a  motion  either  for  a  nevrtrial  orinaiwrt 
of  judgment. '  People  v,  Hovey.  30  Hun,  357;  1  N.  Y.  Cr.,  881. 

By  this  section,  a  copy  of  the  minutes  of  any  proceedings  upon  a  motion 
for  a  new  trial  is  required  to  be  annexed  to,  and  forma  part  of,  the  judc 
ment-roU.  People  r.  Trezza,  40  St.  Rep.,  482;  128 N.  Y.,  582;  8  N.  Y.Cr., 
295. 

The  sixth  subdivision  states  that  the  roll  shall  contain,  among  other  matp 
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.  copy  of  the  minutes  of  any  proceedings  upon  a  motion  either  for  a 
Tial  or  in  arrest  of  judgment.  People  v,  Mangano,  29  Hun,  2G8; 
J  V.  Hovey,  80  Hun,  857. 

judgment-roll  is  not  required  to  contain  the  proceedings  on  a  motion 
aside  an  indictment.  People  v,  Petrea,  80  Hun,  102.  But  see  section 
ended  in  1885. 

re  seems  to  have  been  no  other  object  for  making  the  proceedings  for 
trial  apart  of  the  judgment-roll,  than  to  nve  the  defendant  a  right 
lew  them  by  way  of  an  appeal  from  the  judgment.    People  o.  Noonan, 
Rep.,  857. 

oubt  was  expressed  in  People  v.  Hovey,  1  N.  Y.  Cr.,  as  to  whether  this 
ititled  the  denial  of  the  motion  to  be  reviewed,  but  it  probably  was 
led  to  secure  by  it  this  right  of  review.     Id. 

)d.  7. — ^Thejudgment-roll  may  contain  the  bill  of  exceptions.  People 
3rhout,  84  Hun,  262. 

biU  of  exceptions,  if  there  is  one,  must  be  annexed  to,  and  made  part 
5  judgment-roll.  People  r.  McQuade,  18  St.  Rep.,  288;  21  AbU  NT C, 
10  N.  y.,  284;  6  N.  Y.  Cr.,  85. 

exceptions,  a  part  from  the  bill  of  exceptions  if  there  is  one,  are  to  be 
ned  m  the  juagment-roll.  Pem)le  c.  Petrea,  30  Hun,  128;  1  N.  Y.  Cr., 
All  exceptions,  which  come  before  the  court  on  appeal,  must  be  con« 
i  in  the  biU  of  exceptions.     Id. 

>d.  8. — It  is  too  late  when  the  defendant  appears  at  oyer  and  terminer 
e  a  day  fixed  for  the  execution  of  the  sentence,  after  an  appeal  and 
ance  of  the  conviction  by  the  general  term,  to  move  to  amend  the 
I  in  regard  to  what  took  place  at  oyer  and  terminer  before  the  trial, 
ider  V.  People,  29  Hun,  513;  1  N.  Y.  Cr.,  281;  17  W.  Dig.,  878.  The 
L  is  then  conclusive  on  the  trial  court.     Id. 

People  V.  Schad,  85  St.  Rep.,  148;  58  Hun,  672;  12  N.  Y.  Supp.,  095  ; 
i  V,  Noonan,  38  St.  Rep.,  854 ;  14  N.  Y.  Supp.,  521 ;  People  v.  Ti-ezza, 
Rep.,  879;  15  N.  Y.  Supp.,  513;  People  c.  Loppy,  40  St.  Kep.,  410;  128 
129  ;  People  v.  Havens,  3  N.  Y.  Cr.,  287  ;  21  W.  Dig.,  865;  People  v. 
lan,  17  id.,  192  ;  29  Hun,  581 ;  People  v.  Bradner,  7  St.  Rep.,  846  ;  44 
284 ;  affd,  107  N.  Y.,  1;  People  v.  Bork,  1  N.  Y.  Cr.,  394;  2  id.,  148. 


CHAPTER  II. 

THE   EXECUTION. 

)N  486.  Authority  for  the  execution  of  a  judgment,  e^x^ept  of  death* 

487.  Commitment  of  the  defendant. 

488.  Judgment  of  imprisonment,  by  whom  and  how  executed. 

489.  Duty  of  sheriflP. 

490.  Same. 

86.  Authority  for  the  execution  of  a  judgment,  except  of 

L.— When  a  judgment,  except  of  death,  has  been  pronounced, 

ified  copy  of  the  entry  thereof  upon  the  minutes  must  be 

wiiii  furnished  to  the  officer  whose  duty  it  is  to  execute 

idgment ;  and  no  other  warrant  or  authority  is  necessary 

itiiy  or  require  its  execution. 

^rtified  copy  of  the  entry  of  judgment  upon  the  minutes,  except  in 
f  death,  is  a  sufficient  warrant  or  authority  to  justify  or  require  its 
ion.    People  v,  Bradner,  10  St.  Rep.,  667;  107  N.  Y.,  1,  12. 

87.  Commitment  of  the  defendant.— If  the  judgment  be 
sonment,  or  a  fine  and  imprisonment  until  it  is  paid,  the 
dant  must  forthwith  be  committed  to  the  custody  of  the 
ir  officer,  and  by  him  detained,  until  the  judgment  be  com* 
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plied  witiii.  When,  liowever,  the  couH  has  suspended  sentence  or  inhtn 
after  imposing  sentence^  the  court  has  suspended  tlie  execution  thereof 
and  placed  the  defendant  on  probatioa,  as  provided  in  section  four  bus- 
dred  and  eighty-three  of  the  code  of  criminal  procedure,  the  defendant 
must  forthwith  be  placed  under  the  care  and  supervision  of  the  probatios 
officer  of  the 'court  committing  him,  until  tlie  expiration  of  the  period  of 
probation  and  the  compliance  with  the  terns  and  conditions  of  the  sea- 
tence  or  of  the  suspension  tliereof.  Whore,  ho\i«ver,  tlie  pix>bation  has 
been  terminated,  as  provided  in  paragraph  four  of  section  four  hundred 
and  eighty-three  of  the  code  of  criminal  procedure,  nnd  the  suspension 
of  the  sentence  or  of  the  execution  revoked  and  the  jadgsnent  pi-onouaced, 
the  defendant  must  forthwith  be  committed  to  the  custody  of  the  proper 
officer  and  by  him  detained  until  the  judgment  be  complied  with. 

Ani'd  bv  L.  1901,  chap.  372,  again  ain'd  by  chap.  G13,  L.  1903.  In  effort 
Sept.  1,  1903. 

Commitment.— The  judgment,  not  the  mittimus,  holds  tbe  prisoiier 
People  ex  rel.  Trainer  tj.  Baker,  81)  N.  Y.,  460 ;  2  N.  Y.  Cr.,  307. 

This  section  and  section  48i),  postf  provide  tliat  the  sheniS^,  rxpan.  reoeif- 
ing  a  certiued  copy  of  the  judgment,  must  deliver  it  and  the  defendant 
to  the  kt^eper  of  the  prison  in  which  he  is  to  be  detained.  People  c.  O'Xeil, 
13  St.  Rep.,  231  ;  47  Hun,  loC. 

Where  the  certified  copy  of  the  minutes,  furnished  the  keeper,  imper- 
fectly describes  the  crime  of  which  the  prisoner  was  convicted,  the  keeper 
can,  uixm  return  to  a  writ  of  habeas  corpus,  show  by  the  records  of  the 
court  what  the  i>reci9o  crime  was.  People  ex  yieZ.  Trainor  r.  Baker,  t^  In 
Y..460;  2N.  Y.  Cr.,  307. 

When  sentenca  begins  to  run. — Sentence  of  imDrisonxneiit  after  con- 
viction of  a  misdemeanor  begins  to  run  from  the  day  it  ispronojncofL 
People  V.  Lincoln,  35  Hun,  80 <.  In  People  ex  rel,  Stokes  r.  Warden,  etc.. 
66  N.  Y.,  342,  the  imprisonment  which  tlie  court  refused  to  credit  on  the 
sentence  was  such  as  the  prisoner  had  suffered  before  laial,  conviction  and 
eentence. 

A  defendant,  who  has  been  detained  pending  api)cal3  takpn  by  Irim  from 
a  judgment  of  conviction,  upon  whicli  he  has  obtained  continuous  staya  of 
proceedings,  has  not  besrun  to  serve  his  term  under  the  judgment.  People 
ex  rel  Reavey  v.  Walsh," 5  N.  Y.  Cr.,  527. 

Execution  of  valid  portion.— The  valid  portion  of  a  sentence,  if  s:-]^ 
rate  and  complete  in  itself,  can  be  enforced,  and  the  void  part  disregarded. 
People  ex  rel.  Trainor  c.  Baker,  89  N.  Y.,  460 ;  2  N.  Y.  Cr.,  807. 

^  488.    Jndpm^nt  of  impriftonaient,  by  whoa  amI  Iiow  eseeatei  •• 

\\  lieu  the  judgment  is  iniprisonment  in  a  county  jail,  or  a  fine,  and  ttut 
iJie  defendant  he  imprisoned  until  it  be  jwid,  the  judgment  niu^  be  exe 
lilted  by  tlie  siierill  of  tlie  county.  In  all  other  cm«es,  when  the  sentence 
i»  impiisonnieiit,  the  sherilT  ol"  the  county  must  deliver  the  uetendaul  lo 
the  pioj)er  ollicer,  in  execution  of  the  judgment. 

JSee   notes   under   preceding   section. 

^489.  JInty  of  sberifT.— if  ihL'  judgment  be  impriBonmcat,  except  ia 
a  county  jail,  the  shenti  must  deliver  a  ccpy  of  the  entry  of  the  juU^ 
nient,  upon  the  minutcii  of  tlio  court,  together  with  the  body  of  the  do- 
tendant.  to  .the  keeper  of  the  prison,  iu  which  the  defendant  is  to  b^ 
imprisonc'ti. 

S>ve  note  under  eection  487,  ante. 

^490.  Duty  of  SherilT.— ll.e  hherifT  or  his  deputy,  while  conrt.wnf 
liie  (lofcndant  to  the  propor  prison,  in  execution  of  a  judgment  ofim- 
j)ri?onnient.  has  the  same  authority  to  require  the  assistance  of  any  citi- 
zen of  this  state,  in  securing  the  defendant,  and  in  retaking  him'  if  he 
escape,  as  if  the  sherilT  >veie  in  his  own  county' ;  and  every  pciiscn  who  re- 
fu."^cs  or  neglects  to  assist  the  sheriff,  when  so  required,  is  puniahable,  at 
if  the  sheriir  were  in  his  own  county. 


Of  the  State  of  New  Yosk.  197 


TITLE  X. 

CHENKSAL  PROVISIONS  IN  RELATION  TO  THE  PUNISHMENT  OF 

CEIMBS. 

^^^aftkbL  Death  penalty. 

n.  Seoond  offenseB,  habitual  oriminalfl,  and  special  ponal  diao^ 
piine. 

CHAPTER  I. 

THE  DEATH  PENALTY. 

flSBanON491.  Warrant  for  execution  of  death  sent^ioe.    Warrant,  to  whom 

directed.  Delivery  ofperson  under  death  sentence  to  agent  and 
warden  of  prison.    ElLb  duties,  as  to  convenient  and  custody. 
493.  Time  <rf  execution.    Provisions  as  to. 
498.  Judge  must  transmit  certain  papers  to  governor. 

404.  Qovemcn:  may  consult  judges,  eto. 

405.  Governor  only  to  reprieve,  eto.,  except  as  provided  in  the  fol- 

lowing sections. 

496.  If  convict  becomes  insane,  sheriff  to  impanel  jury. 

497.  Duty  of  district  attorney. 

498.  Inquisition.    Suspension  of  execution. 

499.  Sheriff    to   transmit   inquisition    to    governor;    governor's 

duty. 
600.  If  female    convict   is   pregnant,  sheriff  to  impanel  jury  of 

physicians. 
501.  Inquisition ;  suspension  of  execution. 
tKy2.  Sheriff  to  transmit  iDquisition  to  governor  ;  governor's  duty. 

503.  When  day  of  execution  passed,  etc 

504.  Court  to  make  inquiry,  and  may  issue  warrant  for  execution. 

Duty  of  agent  and  warden. 
506.  Death  penalty,  infliction  by  current  of  electricity. 

506.  Punishment,  where  inflicted. 

507.  Executions,  who   to   be  present  at.     Post-mortem  examin« 

ation.    Disposition  of  body.    Heligious  services,  provision 
as  to.    Misdemeanor. 

505.  Certificate  as  to  execution  and  post-mortem  ;  how  filed. 
600.  Principal  keeper  of  state  prison,  when  to  execute  warrant. 

§  491.  Warrant  for  ezeoution  of  death  sentenoe.  Warrant,  to 
whom  directed.  Delivery  of  person  under  death  sentence  to 
«gent  and  warden  of  prison.  His  duties,  as  to  confinement  and 
and  custody.— When  a  defendant  is  sentenced  to  the  punish- 
ment of  death,  the  judge  or  judges  holding  the  court  at  which 
the  conviction  takes  place,  or  a  majority  of  them,  of  whom  the 
judge  presiding  must  be  one,  must  make  out,  sign  and  deliver 
to  me  sheriff  of  the  county,  a  warrant  stating  the  conviction 
and  sentence,  and  appointing  the  week  within  which  sentence 
must  be  executed.  Said. warrant  must  be  directed  to  the  agent 
and  warden  of  the  state  prison  of  this  state  designated  by  law 
as  the  place  of  confinement  for  convicts  sentencea  to  imprison* 
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ment  in  a  state  prison  in  the  judicial  district  wherein  such  con* 
viction  has  taken  place,  commanding  such  agent  and  warden  to 
do  execution  of  the  sentence  upon  some  day  within  the  week 
thus  appointed.  Within  ten  dajrs  after  the  issuing  of  such 
warrant  the  said  sheriff  must  deliver  the  defendant,  together 
with  the  warrant,  to  the  agent  and  warden  of  the  state  prison, 
therein  named.  From  the  time  of  said  delivery  to  the  said 
agent  and  warden,  until  the  infliction  of  the  punishment  of  death 
upon  him,  unless  he  shall  be  lawfully  discharged  from  such  im- 
prisonment, the  defendant  shall  be  kept  in  solitary  confinement 
at  said  state  prison,  and  no  person  shall  be  allowed  access  to  him 
without  an  order  of  the  court,  except  the  officers  of  the  prison^ 
his  counsel,  his  physician,  a  priest  or  minister  of  religion,  if  he 
shall  desire  one,  and  the  members  of  his  family. 

Amended  by  chap.  489  of  1888. 

This  amendment  substituted  the  words  **  week  within  which  the  sentence 
must  be  executed  "  for  the  words  **  day  upon  which  the  sentence  must  be 
executed,"  and  added  the  subsec^uent  portion  of  the  present  section. 

Constitutional.— The  provisions  of  sections  491, 492,  608  to  509  inclusiTB 
of  the  Code  of  Criminal  Procedure,  as  amended  by  chap.  489  of  1888,  do  nol 
upon  their  face,  nor  in  their  general  purpose  and  intent,  violate  any  proTi« 
sion  of  the  state  constitution.  People  ex  rd.  Kemmler  v.  Durston,  119  N.  T.» 
675. 

Power  of  legislature. — The  legislature  has  power  to  change  the  manner 
of  inflicting  the  death  penalty  ;  this  is  not  a  change  of  punishment,  bul 
aimply  of  the  mode.    People  ex  rel.  Kemmler  r.  Brush,  119  N.  Y.,  677. 

Application. — By  the  saving  clause  of  section  10,  cha^.  489  of  1888, 
amending  this  and  following  section,  the  act  has  no  application  to  the  case 
of  a  person  indicted  for  crime  before  the  time  when  it  took  effect,  but  such 
crime  must  be  punished  ac<x>rding  to  the  provisions  of  the  law  existine  when 
it  was  committed,  in  the  same  manner  as  though  the  statute  had  never 
taken  effect.  People  v.  Nolan,  24  St.  Rep.,  588  ;  7  N.  Y.  Cr.,  188 ;  2Silv. 
(Ct.  App.),  395  ;  115  N.  Y.,  660. 

A  person,  convicted  after  January  1,  1889,  of  murder  in  the  first  degree^ 
committed  before  that  day,  but  after  the  passage  of  the  amendment  of 
1888  to  this  section,  is  properly  sentenced  to  death  by  hanging.     Id. 

Form  of  sentence. — The  mode  of  inflicting  death  upon  tlie  prisoner  ui 
minutely  provided  for  by  this  and  the  following  sections  of  this  chapter. 
People  ex  rel.  Trezza  t.  Brush,  39  St.  Rep.,  878 ;  60  Hun,  401 ;  15  N.  Y. 
8upp.,  513  ;  see  same  case,  8  N.  Y.  Cr.,  293. 

A  sentence  requiring  the  warden  of  a  state  prison  to  put  the  prisoner  to 
death  during  the  week  beginning:  on  a  certain  day,  **  in  the  mode,  manner 
and  way,  and  at  the  place  prescribed  and  provided,"  is  proper.     Id. 

A  warrant,  which  directs  the  execution  to  be  done  by  putting  the  defend- 
ant to  death  '*  in  the  mode,  manner  and  way,  and  at  the  place  by  law  pre- 
scribed and  provided,"  is  sufficiently  definite  and  specific.  Id.;  aff^d,  4(fSt 
Rep.,  481;  128  N.  Y.,  532. 

§  492.  Time  of  execution.    Provisions  as  to.— The    week  so 

appointed  must  begin  not  less  than  four  weeks  and  not  more 
than  eight  weeks  after  the  sentence.  The  time  of  the  execution 
within  said  week  shall  be  left  to  the  discretion  of  the  agent  and 
warden  to  whom  the  warrant  is  directed;  but  no  previous 
announcement  of  the  day  or  liour  of  the  execution  shall  be  made» 
except  to  the  persons  who  sliall  be  invited  or  permitted  to  ba 
present  at  said  execution  as  hereinafter  provided. 

Amended  by  chap.  489  of  1888. 
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Ua  amendment  substituted  the  words  '*  week*'  and  ''begin**  for  the 

rds  '*  day ''  and  ''  be,"  and  added  all  after  the  first  sentence  in  the  present 

tion. 

ee  notes  under  preceding  section. 

•ee  McElvaine  v.  Brush,  8  N.  Y.  Cr.,  303. 

493.  Judge  must  transmit  certain  papers  to  governor .—The^ 

Ige,  presiding  at  the  term  at  which  the  conviction  took  place^ 
1st  immediately  thereupon  transmit  to  th^  governor  a  state- 
nt  of  the  conviction  and  sentence,  with  the  notes  of  testimonjr 
cen  upon  the  trial  by  him,  or  the  notes  written  out,  taken  by 
tenographer  or  assistant  stenographer,  attending  the  court  or 
•m  pursuant  to  law. 

§  494.  Governor  may  consult  judges,  etc.— The  governor  is 
thorized  to  require  the  opinion  of  the  judges  of  the  court  of 
peals,  justices  of  the  supreme  court,  and  the  attorney-general,, 
of  any  of  them,  upon  a  statement  so  furnished. 
§  495.  Govemoronly  to  reprieve,  etc.,  except  as  provided  in, 
)  following  sections.— No  judge,  court,  or  officer,  other  than 
)  governor,  can  reprieve  or  suspend  the  execution  of  a  defend- 
t  sentenced  to  the  punishment  of  death,  except  where  & 
jriff  is  authorized  so  to  do,  in  a  case  and  in  the  manner  pre- 
ibed  in  the  following  sections  of  this  chapter.  This  section 
38  not  apply  to  a  stay  of  proceedings  upon  an  appeal  or  writ 
error. 

S  496.  If  convict  becomes  insane,  sheriff  to  impanel  jury.— Jf 

er  a  defendant  has  been  sentenced  to  the  punishment  of 
ith,  there  is  reasonable  ground  to  believe  that  he  has  become- 
ane,  the  sheriff  of  the  county  in  which  the  conviction  took 
^e,  with  the  concurrence  of  a  justice  of  the  supreme  courts 
the  county  judge  of  the  county,  who  may  make  an  order  to 
it  effect,  must  impanel  a  jury  of  twelve  persons  of  that  count}^ 
alified  to  serve  as  jurors  in  a  court  of  record,  to  examine  the 
estion  of  the  sanity  of  the  defendant.  The  sheriff  must 
'6  at  least  seven  days'  notice  of  the  time  and  place  of  the 
eting  of  the  jury  to  the  district-attorney  of  the  county.  Sec* 
Q  108  of  the  Code  of  Civil  Procedure  regulates  the  impanel- 
p  of  such  a  jury,  and  the  proceedings  upon  the  inquisition  sa 
afi  it  is  applicable. 

J  497.  Duty  of  district  attorney.— The  district  attorney  must 
end  the  inquiry.  He  may  produce  witnesses  before  the  jury ; 
which  purpose  he  has  the  same  power  to  issue  subpoenas,  as 
witnesses  to  attend  a  grand  jury,  and  disobedience  thereto  may 
punished  by  the  supreme  court,  at  any  term  thereof,  in  the 
ae  manner  as  disobeaience  to  process  issued  by  that  court 
/md  by  chap.  880  of  1895.  In  effect  January  1,  1896. 
;  498.  Inquisition;  suspension  of  execution.— The  inquisition 
,he  jury  must  be  signed  by  the  jurors  and  the  sheriff.  If  it 
found  by  the  inquisition  that  the  defendant  is  insane,  the 
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sheriff  must  suspend  execution  of  the  warrant  directing  die 
defendant's  death,  until  he  receives  a  warrant  from  the  govemor, 
directing  that  the  defendant  be  executed. 

§  499.  Sheriff  to  transmit  inquisition  to  ipovomor ;  govmnor'a 
duty.—The  sheriff  must  immediatelj  transmit  the  inquisition  to 
the  governor ;  who,  as  soon  as  he  is  satisfied  of  the  sanity  of  the 
defendant,  or  of  his  restoration  to  sanity,  must  issue  his  waraant, 
appointing  a  time  and  phice  for  the  execution  of  the  latter, 
pui-suant  to  his  sentence,  unless  the  sentence  is  commuted  or 
the  convict  pardoned,  and  may  in  the  meantime  give  directions 
for  the  disposition  and  custody  of  the  defendant. 

§  500.  If  fbmale  oonviot  is  pregnant.  ahMiff  to  ImpainBl  jury  of 
physicianfl.— If  there  is  reasonable  ground  to  believe  that  a  female 
defendant,  sentenced  to  the  punishment  of  death,  is  pregnanti 
the  sheriff  of  the  county  where  the  conviction  took  place  must 
impanel  a  jury  of  six  physicians  to  inquire  into  her  pregnancy. 
Sections  497  and  498  of  this  Code  apply  to  the  proceedings  upon 
the  inquisition,  except  that  the  sheriff  may,  in  his  discretion, 
require  one  or  more  of  the  physicians  composing  the  juty  to 
attend  from  an  adjoining  county.  A  physician,  acting  as  a  juror 
upon  such  an  inquisition,  need  not  be  qualified  to  serve  as  a 
juror  in  a  court  of  record. 

§  501.  Inquisition;  suspensionofezeoution.— -The inquisition 
of  the  juiy  must  be  signed  by  the  jurors  and  the  sherin.  If  it 
is  found  by  the  inquisition  that  the  defendant  is  quick  with 
child,  the  sheriff  must  suspend  the  execution  of  the  warrant 
directing  her  execution,  until  he  receives  a  warrant  from  the 
governor,  directing  that  the  convict  be  executed. 

§  502.  Sheriff  to  transmit  inquisition  to  governor;  govemor's 
duty  .—The  sheriff  must  immediately  transmit  the  inquisition  to 
the  governor,  who,  as  soon  as  he  is  satisfied  that  the  defendant 
is  no  longer  quick  with  child,  may  issue  his  warrant,  appointing 
«  time  and  place  for  her  execution,  pursuant  to  her  sentence,  or 
may  commute  her  punishment  to  imprisonment  for  life. 

§  503.  When  day  of  execution  passed,  ete. — Whenever,  to 
any  reason  other  than  insanity  or  pregnancy,  a  deiEendant  sentenced 
to  the  punishment  of  death  has  not  been  executed  puisnant  (otbe 
sentence,  at  the  time  specified  thereby,  and  the  sentence  or  judg- 
ment inflicting  the  punishment  stands  in  full  force,  the  court  U 
appeals  or  a  judge  thereof  or  tlie  supreme  court  or  a  justice  thereof, 
upon  application  by  the  attorney -general  or  of  the  district  attor- 
ney of  the  county  where  the  conviction  was  had,  must  make  an 
order  directed  to  the  agent  and  warden  or  other  offioer  in  whose 
custody  said  defendant  may  be,  commanding  him  to  bring  the 
convict  before  the  court  of  appeals  or  a  term  of  the  appellate  divi- 
sion of  the  supreme  court  in  the  department,  or  a  term  of  the  su- 
j)reine  court  in  the  county  where  the  conviction  was  had.     If  the 
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defendant  be  nt  large,  a  warrant  may  be  issued  by  the  court  of 
appeals  or  a  judge  thereof,  or  by  the  supreme  court  or  a  justice 
tliereof,  directing  any  sheriflf  or  other  officer  to  bring  the  aef end- 
ant  before  the  court  of  appeals  or  a  term  of  the  appellate  division 
of  the  supreme  court  thereof,  or  before  a  term  of  the  supreme  court 
in  that  county. 
^     Am'd  by  chap.  880  of  18d5.    In  effect  January  1,  IdSNi. 

Amended  by  chap.  498  of  1887. 

This  amendment  inserted  twice  in  the  original  section  the  words  *'  the 
<Xfart  of  appeals  or  a  judge  thereof,  or,"  and  '*  the  court  of  appeiJs,  or." 

Amended  by  chap.  489  of  1888. 

This  amendment  substituted  in  the  section,  as  amended  in  1887,  the  words 
**  agent  and  warden  or  other  officer  in  whose  custody  said  defendant  may 
be,^  for  the  word  •*  sheriff." 

See  notes  under  section  491,  ante. 

See  notes  under  section  Mfd^vost, 

This  and  the  f  oUowing  secQon  were  intended  to  enact  a  general  rule  to 
preyent  a  failure  in  carrying  out  the  sentence  of  tfaie  court  in  capital  cases, 
where  the  day  of  execution  nas  for  any  reason  whatever  passed.  People  v. 
Lyons,  17  St.  Rep.,  769 ;  6  N.  Y.  Cr.,  1*34  ;  2  N.  Y.  Supp.,  605,  606. 

The  provisions  of  this  and  the  next  section  apply  only  to  cases  where  the 
application  for  the  re-sentencing  of  the  prisoners  is  made  by  the  attorney 
general  or  district  attorney.    Id. 

This  section  requires  the  appeUate  court  to  correct  an  erroneous  judgment, 
Imt  makes  no  popyision  for  remitting  the  case  to  the  trial  court  People  v. 
Griffin,  15  W.  Dig.,  294.  The  appellate  court  is  required  to  pass  the  proper 
sentence.    Id. 

§  504.  Court  to  inquire,  and  may  issue  warrant  fbr  execution. 
Duty  of  agent  and  warden.— Upon  the  defendant  being  brought 
before  the  court,  it  must  inquire  into  the  circumstances,  and  if 
no  legal  reason  exists  against  the  execution  of  the  sentence,  it 
must  issue  its  warrant  to  the  agent  and  warden  of  the  state 
prison  mentioned  in  the  original  wairant  and  sentence,  under 
the  hands  of  the  judge  or  judges,  or  a  majerity  of  them,  of  whom 
the  judge  presiding  must  be  one,  commanding  the  said  agent 
and  warden  to  do  execution  of  the  sentence  during  the  week 
appointed  therein.  The  wan-ant  must  be  obeyed  by  the  agent 
and  warden  accordingly.  The  time  of  the  execution  within 
said  week  shall  be  left  to  the  discretion  of  the  agent  and  warden, 
to  whom  the  warrant  is  directed  ;  but  no  previous  announcement 
of  the  day  or  hour  of  the  execution  shall  be  made,  except  to  the 
persons  who  shall  be  invited  or  permitted  to  be  present  at  said 
execution  as  hereinafter  provided. 

Amended  hv  chap.  489  of  1888. 

This  amendment  substituted  the  aeent  or  warden  of  the  state  prison  for 
the  sheriff,  and  added  the  last  part  of  the  present  section. 
See  notes  under  the  preceding  section. 
See  notes  under  section  491,  ante. 

§  605.  Death  penalty,  infliction  by  current  of  electricity.— The 
punishment  of  death  must  in  every  case,  be  inflicted  by  causing 
to  pass  through  the  body  of  the  convict  a  current  of  electricity 
of  sufficient  intensity  to  cause  death,  and  the  application  of 
such  current  must  be  continued  until  such  convict  is  dead. 
Amended  by  chap.  489  of  1888. 
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This  amendment  changed  the  mode  of  inflicting  the  death  penalty  from 
hanging  to  current  of  electricity. 

S^  notes  under  section  491,  ante, 

Constitutional.—The  provisions  of  chap.  489  of  1888  are  not,  \ipoii 
their  face,  repugnant  to  the  state  constitution.  People  ex  rd,  Kemmler  t. 
Durston,  27  St.  Rep.,  967  ;  55  Hun,  65 ;  7  N.  Y.  Cr.,  864  ;  7  N.  Y.  Supp., 
813  :  afTg  7  N.  Y.  Cr.,  355  ;  and  affd  30  St.  Rep.,  203  ;  119  N.  Y.,  575. 

Effect  of  amendment.— Chap.  489  of  1888  amended  the  Code  of  Crim- 
inal Procedure  in  respect  to  the  time,  mode  and  place  of  inflicting  the 
death  penalty.     Id. 

Warrant. — A  warrant  which  directs  that  execution  be  done  by  putting 
defendant  to  death  in  the  mode,  manner  arid  way,  and  at  the  place  bjr  law 
prescribed  and  provided,  is  sufficient.  McElvaine  v.  Brush,  8  N.  "V.Cr., 
806. 

§  506.  Punishment,  where  inflicted.— The  punishment  of  death 

must  be  inflicted  within  the  walls  of  the  state  prison  designat. 

ed  in  the  warrant,  or  within  the  yard   or   inclosui-e  adjoiningf 

thereto. 

Amended  bv  chap.  489  of  1889. 

This  amendment  changed  the  place  of  punishment  from  county  jail  to 
state  prison. 
See  notes  under  section  491,  ante. 

§  507.  Exeoutions,  who  to  be  present  at  post-mortem  examiiuk 
tion.    Disposition  of  body.    Religious  servioes,  provision  as  to. 
Misdemeanor.— It  is  the  duty  of  the  agent  and  warden  to  be 
present  at  the  execution,  and  to  invite  tlie  presence,  by  at  least 
three  days'  previous  notice,  of  a  justice  of  the  supreme  court,  the 
district  attorney,  and  the  sheriff  of  the  county  where  the  con- 
viction was  had,  together  with  two  physicians  and  twelve  repu- 
table citizens  of  full  age,  to  be  selected  by  said  agent  and  war- 
den.    Such  agent  and  warden  must  at  the  request  of  the  crimi- 
nal, permit  such  minister  of  the  gospel,  priests  or  clergymen  of 
any  religious  denomination,  not  exceeding  two,  to  be  present  at 
the  execution ;  and  in  addition  to  the  pei*sons  designated  above, 
he  shall  also  appoint  seven  assistants  or  deputy  sheriffs  who 
shall  attend  the  execution.     He  shall  permit  no  other  person  ^ 
be  present  at  such  execution  except  those  designated  in  this 
section.     Immediately  after  the  execution  a  post-mortem  exaoj* 
ination  of  the  body  of  the  convict  shall  be  made  by  the  phys^* 
cians  present  at  the  execution,  and  their  report  in  writing  stat- 
ing the  nature  of  the  examination,  so  made  bv  them,  shall  he 
annexed  to  the  certificate  hereinafter  mentioned  and  filed  there* 
with.     After  such  postrmortem  examination,  the  body,  unless 
claimed  by  some  relative  or  relatives  of  the  person  so  executed, 
shall  be  interred  in  the  graveyard  or  cemetery  attached  to  the 
prison,  with  a  sufficient  quantity  of  quick-lime  to  consume  such 
body  without  delay  ;  and  no  religious  or  other  services  shall  be 
held  over  the  remains  after  such  execution,  except  within  the 
walls  of  the  prison  where  said  execution  took  place,  and  only  in 
the  presence  of  the  officers  of  said  prison,  the  person  conducting 
said  services,  and  the  immediate  family  and  relatives  of  said 
deceased  prisoner.    Any  person  who  shall  violate  or  omit  to 
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tompljr  with  any  provision  of  this  section  shall  be  guilty  of  a 
misdemeanor. 

Amended  by  chap.  81  of  1887. 

This  amendment  substituted  for  wliat  came,  in  the  original  section,  after 
the  provision  for  the  presence  of  the  relatives,  a  provision  for  the  attendance 
of  seven  assistants  or  deputv  sheriffs,  etc. 

Am'd  by  chap.  489  of  1888. 

Tliis  amendment  substituted  the  agent  and  warden  for  the  sheriff,  and 
added  provisions  for  post-mortem  examination,  disposition  of  body,  religious 
sen'ices  and  newspaper  account  of  execution. 

Amd  by  chap.  16  of  1892. 

This  amendment  made  tlie  appointment  of  seven  assistants  or  deputy 
sheriffs  imperative,  and  omitted  tlie  provision  as  to  newspaper  account  of 
execution. 

See  notes  under  section  491,  ante. 

§  508.  Certiflcate  as  to  execution  and  post-mortem ;  how  filed.^ 

The  agent  and  warden  attendincr  the  execution  must  prepare 
and  sign  a  certificate,  setting  forth  the  time  and  place  thereof, 
and  that  the  convict  was  then  and  there  executed,  in  conformity 
to  the  sentence  of  the  court  and  the  provisions  of  this  Code, 
and  must  procure  such  certificate  to  l)e  signed  by  all  the  per- 
sons present  and  witnessing  the  execution.  He  must  cause  the 
certificate,  together  with  the  certificate  of  the  post-mortem  ex- 
amination mentioned  in  the  preceding  section,  and  annexed 
thereto,  to  be  filed  within  ten  days  aft^ir  the,  execution,  in  the 
office  of  the  clerk  of  the  county  in  which  the  conviction  was 
had. 

Amended  bv  chap.  489  of  1888. 

This  amendment  substituted  the  agent  and  warden  for  the  sheriff,  re- 
quired the  certificate  of  execution  to  \)e  signed  by  all  the  pei*sons  present 
and  witnessing  the  execution  instead  of  certain  named  officers  and  jwrsons, 
and  the  certificate  of  the  post-mortem  examination  to  be  filed. 

See  notes  under  section  491,  ante. 

§  509.  Principal  keeper  of  state  prison,  when  to  execute  war- 
rant.—In  case  of  the  disability,  fvom  illness  or  other  sufficient 
cause,  of  the  agent  and  warden  to  wliom  the  death  warrant  is 
directed,  to  be  present  and  execute  said  wan-ant,  it  skall  be  the 
duty  of  the  principal  keeper  of  said  prison,  or  such  officer  of 
said  prison  as  may  be  designated  by  the  superintendent  of  state 
j)risons,  to  execnte  the  said  warrant,  and  to  perform  all  the 
otlier  duties  by  this  act  imposed  upon  said  agent  and  warden. 

Amended  bv  chap.  489  of  1888. 

This  amendment  virtually  rejwaled  the  orip:inal  section  requiring  the 
warrant,  in  a  certain  case,  to  he  executed  by  the  sheriff  of  an  adjoming 
county,  and  substituted  the  present  section. 

See  notes  imder  section  491,  ayite. 

[§  10.  Nothing  contained  in  any  ])ro vision  of  this  act  applies 
to  a  crime  committed  at  any  titne  ])efore  the  day  when  this  act 
takes  effect.  Such  crime  must  be  punished  according  to  the 
provisions  of  law  existing  when  it  is  committed,  in  the  game 
manner  as  if  this  act  had  not  been  passed ;  and  the  provisions  of 
law  for  the  infliction  of  the  penalty  of  death  upon  convicted 
criminals,  in  existence  on  the  day  prior  to  the  passage  of  this 
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act,  are  continued  in  existence  and  applicable  to  all  crimes  pni^ 
ishable  by  death,  which  have  been  or  may  be  committed  b^oit 
the  time  when  this  act  takes  effect.  A  crime  punishaUe  by 
death  committed  after  the  beginning  of  the  day  when  this  act 
takes  effect,  must  be  punished  according  to  the  provisioDS  of 
this  act,  and  not  otherwise. 

§  11.  All  acts  and  parts  of  acts  inconsistent  with  the  provi- 
sions of  this  act  are  hereby  repealed. 

§  12.  This  act  shall  take  effect  on  the  first  day  of  January 

one  thousand  eight  hundred  and  eighty-nine,  and  shall  apply  to 

all  convictions  K)r  crimes  punishable  by  death,  committed  on  or 

after  that  date.] 

These  sections  formed  part  of  the  amendment  of  1888  to  the  Code  sectknn 
relative  to  the  death  penalty,  and  provided  for  the  time  of  its  operation,  and 
the  extent  of  its  repealing  power. 

CHAPTER  II. 

SECOND  OFFENSES,  HABITUAL  CRIMINALS  AND  SPECIAL  PBKiL 

DISCIPLINE. 

SEcnoN  510.  When  convict  ma^  be  adjudged  an  habitaal  criminaL 

511.  Judgment  accordimgly,  how  entered. 

512.  Persons  so  adjudged  when  liable  to  arrest  and  punishment 

513.  Id. ;  evidence  of  character,  etc. 

514.  Id. ;  always  liable  to  search,  etc. 

§  510.  When  eonviot  may  be  adjudged  an  habitual  oriminaL' 
When  a  person  is  hereafter  convicted  of  a  felony,  who  has  been 
before  that  conviction,  convicted  in  this  state  of  any  other 
crime,  he  may  be  adjudged  by  the  court  in  addition  to  other 
punishment  inflicted  upon  him,  to  be  an  haUtual  criminal.  A 
person  convicted  of  a  misdemeanor,  who  has  been  already  five 
times  convicted  in  this  state  of  a  misdemeanor,  may  be  adjudged 
by  the  court  in  addition  to,  or  instead  of,  other  punishment,  to 
be  an  habitual  criminal. 

See  sections  690-692  of  Penal  Code. 

The  act  of  1873,  called  *'  The  Habitual  Criminal  Act,"  was  constitutioott" 
People  V,  McCarthy,  45  How.,  97. 

§  511.  Judgment  accordingly,  how  entered,  etc.— The  ju^g* 
ment  specified  in  the  last  section  must  be  entered  in  a  separata 
book  kept  for  that  purpose.  A  copy  of  the  entry,  duly  certifier 
by  the  clerk  of  the  court  is  proof  of  the  judgment,  and  a  copy 
so  certified  must  be  forthwith  transmitted  to  the  police  depart" 
ment  of  each  city,  and  to  the  district  attorney  of  each  connty  ^ 
the  state. 

§  512.  Persons  so  adjudged  when  liable  to  arrest  and  pnni^ 

ment.— A  person  who  has  been  adjudged  an  habitual  criminal  tf 
liable  to  arrest  summarily  with  or  without  warrant,  and  to  pj*^ 
ishment  as  a  disorderly  person,  when  he  is  found  without  toi^g 
able  to  account  therefor,  to  the  satisfaction  of  the  eourt  or  io^ 
istrate,  either. 
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In  possession  of  any  deadly  or  dangerous  weapon,  or  of 
tool,  instrument  or  material,  adapted  to,  or  used  by  crim- 
I  for,  the  commission  of  crime,  or 

In  any  place  or  situation,  under  circumstances  giving  rea- 
.ble  ground  to  believe  that  he  is  intending  or  waiting  the 
)rtunity  to  commit  some  crime. 
3  subd.  9  of  section  899,  post 

513.  Id.;  evidence  of  character  on  subsequent  triaL— A  per- 
who,  having  been  adjudged  an  habitual  criminal,  is  charged 
1  a  crime,  committed  thereafter,  may  be  described  in  the^ 
plaint,  warrant  or  indictment  therefor,  as  an  habitual  crim- 
;  and,  upon  proof  that  he  has  been  adjudged  to  be  such,  the- 
ecution  may  introduce,  upon  the  trial  or  examination,  evi- 
^  as  to  his  previous  character,  in  the  same  manner  and  to- 
same  extent  as  if  he  himself  had  first  given  evidence  of  hi» 
acter  and  put  the  same  in  issue. 

514.  Id. ;  always  liable  to  search,  etc.— The  person  and  the^ 
lises  of  every  one  who  has  been  convicted  and  adjudged  an 
tual  criminal  shall  be  liable  at  all  times  to  search  and  ex« 
lation  by  any  magistrate,  sheriff,  constable,  or  other  officer^ 
.  or  without  warrant. 


TITLE  XI. 

OF   APPEALS. 

Chapteb  I.  Appeals,  when  allowed,  and  how  taken* 

IL  Dismissing  an  appeal,  for  irregularity. 

III.  Argument  of  the  appeal. 

lY.  Judgment  upon  appeaL 

CHAPTER  I. 

APPEALS,   WHEN  ALLOWED,  AKD  HOW  TAKEN. 

Knr  515.  Writs  of  error  and  of  certiorari  abolished,  etc 

516.  Parties,  how  designated  on  appeal. 

517.  Appeals  in  cases  of  death  penalty,  direct  to  court  of  appeak. 

518.  In  what  cases,  by  the  people. 
510.  Appeal  to  the  court  of  appeals. 

520.  Appeal,  a  matter  of  right. 

521.  Time  of  appeal. 
522-525.     Appeal  how  taken. 

526.  Appeal  by  the  people,  not  to  stay  or  affect  the  Judgment  until' 

reversed. 

527.  Stay  of  proceedings  on  appeal,  etc. 

528.  8tay  upon  appeal  to  court  of  api>eals.  etc. 

529.  Certificate  of  stay  not  to  be  granted,  but  on  notice  to  district 

attorney. 
680.  Effect  of  the  stay. 

581.  Same. 

582.  Traosmitting  the  papers  to  the  appellate  court. 
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8  515.  Writs  oferror  and  certiorari  abolished,  etc.— Writs  of 
error  and  of  certiorari  in  criminal  actions  and  proceedings  and 
special  proceedings  of  a  criminal  nature,  as  they  have  heretofore 
existed,  are  abolished  ;  and  hereafter  the  only  mode  of  review- 
ing a  judgment  or  order  i!i  a  criminal  action  or  proceeding,  or 
special  proceeding  of  a  criminal  nature,  is  by  appeal. 

Amended  by  chap.  872  of  1884. 

This  amendment  inserted  twice,  in  the  original  section,  the  words  "and 
proceedings  and  special  proceedings  of  a  criminal  nature." 

See  notes  under  section  962,  post 

Tlie  case  of  People  c.  Bork,  31  Hun,  360 ;  2  N.  Y.  Cr.,  56,  was  revereedinW 
N.  Y.,  188;  2  N.  Y.  Cr.,  177. 

Effect  of  passage  of  Civil  Code.— Chapter  12  of  the  Code  of  Gvil  Pro 
cedure  does  not  affect  the  statutes  remaining  unrepealed  after  the  first  daj 
of  September,  1877,  touching  the  review  of  proceedings  in  a  criminal  cause. 
Section  3347,  subd.  9  of  Code,  Civ.  Pro. 

Abolished. — The  writ  of  certiorari  to  review  in  criminal  cases  has  been 
abolished  by  this  section,  and  the  only  way  of  reviewing  is  by  appeal  Peo 
pie  ex  rel.  Reavey  v.  Walsh,  5  N.  Y.  Cr.,  527. 

By  the  adoption  of  the  Code  of  Criminal  Procedure,  writs  of  error  and  of 
certiorari  in  criminal  actions  were  abolished,  and  thereafter  the  only  mode 
of  reviewing  a  judgment  or  order  in  a  criminal  action  was  by  appeal 
Peonle  v.  Palmer,  15  St.  Rep.,  78  ;  109  N.  Y.,  418. 

All  the  previous  provisions  for  review  have  been  abolished  by  this  section 
and  now  the  only  mode  of  reviewing  a  judgment  or  order  in  a  criminal 
action  is  by  appeal.     People  r.  Demj>sey,  31  Hun,  527  ;  2  N.  Y.  Or.,  12L 

Appeal. — An  appeal  under  the  Code  of  Criminal  Procedure  is  a  substitute 
for  a  writ  of  error  under  the  former  practice.  People  c.  Bork,  96  N.  Y.,  188, 
200. 

There  is  no  precedent  for  an  allowance  of  an  appeal  in  criminal  caBes  out- 
side and  independent  of  the  statute.  People  t.  Dempsey,  81  Hun,  538 ;  66 
How.,  376. 

The  right  of  appeal  in  criminal  cases  is  statutory  only,  and,  in  tiie  ab- 
sence of  a  statute  authorizing  an  appeal  in  a  given  case,  no  appeal  can  be 
taken.     People  r.  Trezza,  40  St.  Rep.,  482  ;  128  N.  Y.,  532. 

When  and  on  what  grounds  apjHjals  shall  be  allowed,  are  questions  for  ti» 
legislature.     People  r.  Petrea,  30  Him,  102. 

A  conviction  after  the  passage  of  the  Code  of  Criminal  Procedure,  upon 
an  indictment  theretofore  found,  must  be  reviewed  bv  appeal  and  not  by  writ 
of  error.     McKeon  v.  People,  1  N.  Y.  Cr..  456  ;  16  W.  Dig.,  347. 

The  effect  of  the  defentlant's  appeal  is  merelv  to  continue  the  trial  under 
the  indictment  in  the  appellate  court.  People  c.  Palmer,  15  St  Rep.»  "^  5 
109N.  Y.,419. 

When  writ  oferror  proper. — There  is  doubt  whether  a  writ  of  error  is 
not  the  proper  proceeding  where  the  ca.se  was  i)ending  when  the  Code  wa» 
passed.     Peoi)le  r.  Bork,  96  N.  Y.,  188,  200. 

Where  the  indictment  was  found  and  the  proceedings  were  had  prior  » 
September  1,  18HI,  all  further  i)roceeding8  in  the  case  must  be  conductedjj* 
though  the  Code  had  not  been  passed.     Willett  v.  People,  27  Hun,  469,470. 

The  review  in  such  cases  must  be  made  under,  and  by  virtue  of  a  writ  oi 
error.     Id, 

Wliether  an  indictment  was  ft)und  by  a  properly  constituted  grand  jwy. 
and  whether  the  court,  of  general  sessions  had  jurisdiction  over  the  oflfense, 
cannot  be  raised  by  a  writ  of  certiorari.  People  e,v  rel.  Reavey  v.  Walsh*  5 
N.  Y..Cr.  527. 

Habeas  corpus. — A  prisoner  in  custody  under  a  void  sentence  upon  » 
valid  judgment  of  conviction,  should  not  be  discharged  on  habeas  corpw. 
but  should  be  remanded  to  be  sentenced  according  to  law.  People  Of  ***• 
Devoe  v.  Kelly,  2  N.  Y.  Cr.,  430 :  32  Hun,  538. 

He  should  appeal  and  have  his  sentence  corrected,  if  i^ig  erroneous.   Id. 

Where  the  commitment  shows  ujx)n  its  face  that  it  was  is^ed  to  enforce 
a  judgment  which  the  court  not  only  had  no  power  to  render,  but  was  ^ 


Of  the  State  of  New  York.  207 

tually  pirhibited  from  rendering,  the  defendant  will  not  be  obliged  to 
app^,  out  may  be  released  on  habeas  corpus.  People  6a?  rel.  Knowlton  r. 
Sadler,  2  N.  Y.  Cr.  440. 

There  is  an  obvious  distinction  between  this  and  the  case  of  People  ex  rel, 
Devoe  r.  Kelly,  id.,  428. 

Before  amendment  of  1884.— Before  the  amendment  of  1884,  it  was 
held  that  no  appeal  from  a  judgment  rendered  by  a  police  justice  would  lie 
to  the  court  of  sessions.    People  r.  Trumble,  1  Is.  Y.  Cr. ,  443. 

The  holding,  in  Matter  of  Killoran  v.  Barton,  26  Hun,  650,  that  this  sec- 
tion applied  only  to  criminal  actions,  was  made  luider  the  original  section 
as  it  stood  prior  to  the  amendment. 

So,  it  was  held  that  this  section  did  not  abolish  writs  of  error  and  certio- 
rari as  to  special  proceedings  of  a  criminal  nature,  only  as  to  criminal  ac- 
tions.   People  ex  rel.  Fuller  r.  Carney,  1  N.  Y.  Cr.,  270. 

The  case  of  People  ex  rel  Scherer  v.  Walsh,  33  Hun,  345 ;  2  N.  Y.  Cr. ,  826  ; 
67  How.,  484,  was  decided  in  September,  1884.  but  it  does  not  appear  that  the 
attention  of  the  court  was  called  to  the  amendment  of  that  year  to  tliis 
section. 

Before  the  amendment  of  1884  to  this  section,  certiorari  was  the  proper 
mode  of  reviewing  the  decision  of  a  magistrate  in  a  proceeding  against  a 
disorderly  person  for  abandoning  his  wife,  under  section  S99  of  ttim  Code. 
People  e,v  rel.  Sherrer  c.  Walsh,  67  How.,  484. 

Whether  an  appeal  is  proper  from  an  order  punishing  a  disobedience  of 
an  order  of  a  criminal  court  in  a  criminal  action,  was  deemed  questionable 
in  People  ex  rel.  Negus  v.  Dwyer,  90  N.  Y.,  402.  But  this  case  was  decided 
prior  to  the  amendment  of  1884. 

The  case  of  People  r.  Burleigh,  1  N.  Y.  Cr.,  447,  was  decided  before  the 
amendment  of  1884. 

Amendment  of  1884.— Tlie  amendment  of  1884  to  this  section  gave 
the  right  of  appeal  in  special  proceedings  of  a  criminal  nature.  Matter  of 
Tillotson  V.  Smith,  12  St.  Rep.,  332. 

The  amendment  of  1884  extendeil  the  provisions  of  this  section  to  abolish- 
ing writs  of  error  and  certiorari  in  special  proceedings  of  a  criminal  nature. 
People  ex  rel,  Guenther  c.  Murray,  41  St.  Rep.,  301  ;  62  Hun,  80 ;  16  N.  Y. 
Supp.,  325. 

Since  the  amendment  of  1884  to  this  section,  an  appeal  is  the  proper  and 
the  only  method  by  which  si^ecial  proceedings  of  a  criminal  nature  can  be 
reviewed.  People  ex  rel.  Vitan  v.  Vitan,  20  Abb.  N.  C,  303  ;  8  N.  Y.  Cr., 
25 ;  10  N.  Y.  Supp.,  910  ;  People  ex  rel,  Wright  c.  Ontario  Co.  Sessions,  9  St. 
Rep.,  607;  45  Hun,  54. 

By  the  amendment  made  to  this  section,  and  section  749,  posty  it  was  the 
intention  of  the  legislature  to  give  a  right  of  appeal  from  the  lower  criminal 
court  directly  to  the  courts  of  sessions  of  uie  county.  People  ex  rel, 
Com'rs,  etc.,  v.  Glaze,  48  St.  Rep.,  811  ;  65  Hun,  560 ;  20  N.  Y.  Supp.,  577. 

Since  the  amendment  of  1884  to  the  section,  orders  of  the  general  ses- 
sions, made  in  bastardy  proceedings,  can  be  reviewed  only  on  an  appeal. 
People  ex  rel,  Wright  v.  Court,  etc.,  9  St.  Rep.,  607  ;  45  Hun,  55. 

The  conviction  of  a  prisoner  as  a  disorderly  person  before  a  committing 
magistrate  cannot  be  reviewed  by  certiorari ;  the  remedy  in  such  case  is  by 
api^d.  People  ear  re/.  Guenther  p.  Murray,  41  St.  Rep.,  301  ;  62  Hun,  30 ;  16 
N.Y.  Supp..  825. 

See  People  v.  Havens,  3  N.  Y.  Cr.,  287  ;  21  W.  Dig.,  864. 

§  516.  Parties,  how  designated  on  appeal.— Tlie  party  appCcal- 
ing  is  known  as  the  appellant,  and  the  adverse  party  as  the  re- 
spondent. But  the  title  of  the  action  is  not  changed,  in  conse- 
quence of  the  appeal. 

§  517.  Appeals  in  case  of  death  penalty,  direct  to  court  of  ap- 
poftl*-— An  appeal  to  the  supreme  court  may  be  taken  bv  the  de- 
fendant from  the  judgment  on  a  conviction  after  indictment, 
except  that  when  the  judgment  is  of  death  the  appeal  must  be 
taken  direct  to  the  court  of  appeals^  and^  upon  the  appeal,  any 
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Actual  decision  of  the  court  in  an  intermediate  order  or  proceed- 
ing forming  a  part  of  the  judgment-roll,  as  prescribed  by  section 
four  hundred  and  eighty-five,  may  be  reviewed. 

Amended  by  chap.  493  of  1887. 

This  amendment  introduced  into  the  original  section  the  words  *'  except 
that  when  tlie  judgment  is  of  death,  the  appeal  must  be  taken  direct  to  the 
court  of  appeals." 

The  case  of  People  v.  Bork,  81  Hun,  360 ;  2  N.  Y.  Cr.,  78,  was  reversed  in 
96  N.  Y.,  188  ;  2  M;  Y.  Cr.,  177. 

Appeal. — This  section  declares  in  what  cases  apj^als  may  be  taken  by 
the  defendant  in  criminal  cases.  People  v.  Hovey,  30  Hun,  357  ;  1  N.  Y, 
Cr.,  331. 

Tliis  section  prescribes  in  what  cases  an  appeal  may  be  taken  to  the  gen- 
eral term  of  the  Supreme  Court  from  a  judgment  on  conviction  after  indict- 
ment.    People  V.  Havens,  3  N.  Y.  Cr.,  287  ;  21  W.  Dig.,  368. 

This  section  only  gives  the  right  of  api^eal  after  judgment.  People  c. 
Bork,  1  N.  Y.  Cr.,  393. 

No  review  can  be  had  after  conviction  and  before  sentence.     Id. 

The  appeal  is  to  be  heard  uix)n  tlie  judgment  roll.     People  c.  Petmecky, 

2  N.  Y.  Cr. ,  458. 

An  appeal,  under  this  section,  need  not  be  from  a  judgment  which  lias 
been  entered  after  the  denial  of  a  motion  in  arrest  of  judgment,  or  after 
the  refusal  to  grant  a  new  trial.     People  c.  Joyce,  4  N.  \ .  Cr.,  348. 

It  is  only  required  to  be  from  a  judgment  on  a  conviction  after  indict- 
ment.    Id. 

This  section  does  not  limit  the  right  to  review  to  cases  onh',  where  a 
jurv  has  actually  rendered  a  verdict.  Id. 

'fhe  appellate  jurisdiction  of  the  supreme  court  in  criminal  cases  is  alto- 
gether statutory,  and  not  a  part  of  the  inherent  general  jm-isdiction  of  this 
court.     People  r.  Lyons,  17  St.  Rep.,  769:  6  N.  Y.  Cr.,  137. 

Intermeaiate  order. — To  authorize  a  review  of  intermediate  orders  and 

Eroc^edings  in  connection  with  an  appeal  from  the  judgment,  tliey  must 
e  embodied  in  the  judgment-roll.  People  c.  Trezza,  40  St.  Rep.,  482;  128 
N.  Y.,  532.    See  12  N.  Y.  Supjj.,  513. 

This  section  does  not  authorize  an  appeal  in  piecemeal,  first  from  a  judg- 
ment and,  after  it  is  affirmed,  from  any  subsequent  order  by  a  separate 
and  independent  appeal.    Ostrander  v.  People,  29  Hun,  513,  519. 

Upon  an  appeal  from  the  judgment,  the  court  may  review  an  interme- 
diate order  or  proceeding,  forming  a  i)art  of  the  judgment-roll.  People  r. 
Joyce,  4  N.  Y.  Cr.,  344,  848  ;  People  t.  Osterhout,  34  Hun,  262. 

On  an  appeal  from  a  judgment  of  conviction,  entered  upon  a  plea  of  guilty, 
the  court  may  review  an  order  denying  defendant's  motion  to  withdraw 
such  plea  and  substitute  therefor  the  plea  of  not  guilty.  People  c.  Joyce,  4 
N.  Y.  Cr.,  341. 

An  order  denying  a  motion  in  arrest  of  judgnient  is  an  intermediate  order 
within  the  provisions  of  this  section,  from  wliich  an  api>eal  can  be  taken. 
People  V.  Bork,  1  N.  Y.  Cr.,  395. 

A  defendant  cannot  maintain  an  appeal  solelv  from  the  order  denying  his 
motion  to  dismiss  an  indictment  under  section  3l3,  ante.    People  r.  Havens, 

3  N.  Y.  Cr.,  287;  21  W.  Dig.,  365. 

Consent  does  not  confer  juiisdiction  to  hear  an  appeal.  Id. ;  People  ©• 
Beman,  22  Hvm,  283. 

An  appeal  from  the  judgment,  upon  a  criminal  trial,  brings  up  for  re- 
view the  denial  of  a  motion  for  a  new  trial  or  in  arrest  of  judgment. 
People  V.  Noonan,  38  St.  Rep.,  857. 

The  specification,  in  the  notice  of  appeal,  of  the  order  denying  the  defend- 
ant's motion  for  a  new  trial  is  unnecessary.  People  v.  Schad,  35  St.  Rep., 
148;  58  Hun,  572;  12  N.  Y.  Supp.,  695. 

This  section  provides  that,  upon  an  appeal  from  the  judgment,  the  decis* 
ion  of  the  court  on  a  motion  for  a  new  trial  may  be  reviewed.    Id. 

The  legislature,  by  prescribing  the  mode  of  review  of  intermediate  orders 
In  connection  with  a  review  of  the  judgment  on  conviction,  has  excluded 
other  appeals  from  such  orders.  People  v.  Havens,  3  N.  Y.  Cr.,  287;  21  W, 
Dig. ,  365. 
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I  appeal,  by  the  defendant,  from  the  judgment  brin^  before  the  general 

for  review  the  decision  of  a  motion  for  a  new  trial,  as  well  as  me  pro* 

ing  upon  the  trial.    People  v,  Mangano,  29  Hun,  263. 

was  held,  in  People  t?.  Petmecky,  2  N.  Y.,  450,  that,  where  a  juror  in  a 

inal  case,  after  an  examination  as  to  his  fitness,  is  peremptorily  chal- 

jd  and  does  not  sit,  the  question  whether  there  was  error  in  said  ezami- 

m  is  not  brought  up  by  an  appeal  from  tlie  judgment.    But  this  point  was 

ruled  by  People  r.  McQuade,  18  St.  Rep.,  288;  6  N.  Y.  Cr.,84;  110  N.  Y., 

21  Abb.  N.  C.,  418. 

imurrer. — An  appeal  from  a  judgment  of  the  court  of  sessions,  in  a 

sent  there  for  tnal,  brings  up  for  review  the  decision  of  the  oyer  and 

iner  overruling  a  demurrer  to  the  indictment.    People  r.  Callahan,  29 

,582;  17  W.  Dig.,  192. 

decision,  overruling  a  demurrer  interposed  to  an  indictment  and  direct- 

udgment  for  the  people,  cannot  be  reviewed  before  a  judgment  has 

entered  on  the  decision  ;  People  v.  Beman,  22  Hun,  283;  even  though 

ounsel  for  both  parties  agree  that  it  may  be  so  reviewed.    Id. 

•  mode  seems  to  be  provided  for  an  appeal  by  the  defendant  from  a 

ion  adverse  to  him  upon  a  demurrer  to  the  indictment,  except  imder 

lection.     Peoj)le  r.  Callahan,  29  Hun,  580;  17  W.  Dig.,  192. 

t)cee(liiig8  in  judginent-roll,--This  section  gives  to  the  defendant 

)peal  from  the  judgment,  including  the  proceedings  forming  part  of 

OIL    People  r.  Beckwith,  3  St.  Rep.,  759;  42  Hun,  368;  6  N.  Y.  Cr., 

e  Code  has  made  no  statutory  provision  for  an  appeal  from  an  order 
ing  amotion  for  a  new  trial  in  any  case  where  the  motion  is  made  after 
judgment  in  the  action,  unless  the  affidavits  and  order  are  embodied 
e  judgment-roll.  People  t.  Hovey,  30  Hun,  367;  IN.  Y.  Cr.,  831. 
t  provision  is  made  for  the  review  of  motions  for  a  new  trial  when  they 
mbraced  in  the  judgment-roll  as  provided  by  section  485,  ante.  Id. 
lecision  of  a  challenge  to  a  juror,  who  participated  in  the  verdict,  may 
viewed  on  exceptions  as  of  course.  People  v.  McQuade,  1 8  St.  Rep. ,  288* ; 
>b.  N.  C,  448;  110  N.  Y.,  284;  6  N.  Y.  Cr.,  34.  But,  if  the  defendant 
es  a  review  of  his  exceptions  where  the  challenges  are  sustained,  he 
incorporate  them  in  a  bill  of  exceptions,  to  be  settled  and  annexed  to 
)11.    Id. 

3re  is  no  statute  authorizing  an  appeal  from  an  order  denying  a  new 
made  ^ter  the  roll  is  made  up  ana  the  final  affirmance  of  the  judg- 
.  People  V.  Trezza,  40  St.  Rep.,  482;  128  N.  Y.,  538;  8  N.  Y.  Cr.,  295. 
ath  judgment. — When  the  judgnient  is  of  death,  the  appeal  must  be 
.  direct  to  the  court  of  appeals.  People  v.  Lyons,  17  St.  Rep.,  766;  6  N. 
:.,  137;  2N  Y.  Supp.,  606. 

)  amendment  of  1887  to  this  section,  allowing  a  direct  appeal  to  the 
of  appeals  in  capital  cases,  is  constitutional.    Id. 
i  amendment  of  1887  to  this  section  provided  that,  when  the  judgment 
ieath,  the  appeal  must  be  taken  directly  to  the  court  of  appeals.     Peo- 
Trezza,  40  St  Rep.,  482;  128  N.  Y.,  532. 

B  court  is,  in  such  case,  authorized  to  review  any  intermediate  order  or 
eding  forming  part  of  the  judgment-roll,  the  same  as  the  supreme 
was  authorized  to  do  by  the  original  section.     Id. 

len  appeal  does  not  lie. — The  Code  has  not  provided  for  any  re- 
of  the  order  setting  aside,  or  refusing  to  set  aside,  an  indictment. 
e  V.  Petrea,  80  Hun,  102. 

appeal  lies,  it  seems,  from  an  order  denying  a  motion  to  set  aside  a 
nent,  etc.,  made  at  oyer  and  terminer,  when  the  defendant  appears 
16  purpose  of  having  a  day  fixed  for  the  execution  of  the  sentt^nce, 
an  appeal  from  the  judgment  of  conviction  and  affirmance  by  the 
al  term.  Ostrander  v.  People,  29  Hun,  513  ;  1  N.  Y.  Cr..  283  ;  17  W. 
875. 

People  V.  Petmecky,  2  N.  Y.  Cr.,  450,  it  was  held  that,  where  a  juror 
srizninal  case,  after  an  examination  as  to  his  fitness,  is  peremptorily 
mged  and  does  not  sit,  the  question  whether  there  was  error  m  said 
ination  is  not  brought  up  by  an  appeal  from  the  judgment. 
appeal  from  a  judgment  of  conviction  on  the  ground  that  the  courts 
1  passed  the  sentez^,  was  improperly  constituted,  does  not  lie,  when 
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no  such  objection  or  exception  was  taken  by  the  defendant  at  the  time  of 
such  sentence,  provided  an  opportunity  to  do  so  was  given.  People  r.  Bork, 
1  N.  Y.  Cr.,  393. 

After  an  affirmance  of  the  judgment  upon  a  writ  of  error  or  appeal  to 
review  the  conviction  of  murder,  no  appeal  Ues  from  an  order  denying  an 
application  to  vacate  and  annul  the  trial,  conviction  and  all  subsequent 
proceedings.     Ostrander  v.  People,  29  Hun.  513,  519. 

No  appeal  lies,  under  this  section,  to  the  general  term  to  review  a  judg- 
ment of  the  county  court,  dismissing  an  appeal  from  a  judgment  for  costs. 


appeal  will  lie  before  the  filing  of  a  judgment- 
section  485,  ante,  from  an  order  denying  a  motion  to  set  aside  an  indict- 
ment under  subd.  2  of  section  313,  ante.  People  p.  Havens,  3  N.  Y.  Cr., 
286.  Even  though  both  parties  consent  to  the  hearing  of  such  appeal.  Id. 
See  People  r.  Loppy.  40  St.  Rep.,  410  ;  128  N.  Y.,  629  ;  People  r.  Wilson, 
15  St.  Rep.,  503  ;  109  id.,  349  ;  People  v.  Noonan,  14  N.  Y.  Supp.,  521. 

§  518.  In  what  cases  by  the  people.— An  appeal  to  the  supreme 

court  may  be  taken  by  the  people  in  the  following  cases  and  no 

other : 

1.  Upon  a  judgment  for  the  defendant,  on  a  demurrer  to  the 
indictment ; 

2.  Upon  an  order  of  the  court,  arresting  the  judgment. 

Amended  by  chap.  360  of  1882. 

This  amendment  changed  the  word  **  to"  in  subd.  2  of  the  original  to  ihB 
word  •'  of,"  in  the  present  section. 

Appeal  by  people. — Formerly  the  people  had  no  power  to  review  an 
adverse  decision.  People  v.  Dempsey,  2  N.  Y.  Cr.,  121  ;  31  Hun,  528;  6ft 
How.,  376 ;  People  v.  Coming,  2  N.  Y.,  9 ;  People  v.  Comstock,  8  Wend^, 
549.  In  1852,  the  people  were  given  the  right  to  review  a  jud^nent  in 
favor  of  any  defendant,  except  in  case  of  acquittal  by  a  jury.  People  «. 
Dempsey,  ante.  In  1879  and  1880,  such  right  of  review  was  further  ex- 
tended m  favor  of  the  people.  Id.  But  a  wnt  of  error  at  common  law 
would  not  lie  on  behalf  of  the  people  after  a  judgment  of  acquittal.  Id.  ; 
People  V.  Coming,  ante ;  People  p.  Bork,  78  N.  Y.,  346  ;  nor  from  an  order 
quashing  an  indictment.  People  v,  Dempsey,  ante;  People  v.  Stone,  • 
Wend.,  191. 

The  right  of  the  people  to  take  an  appeal  in  a  criminal  case  is  whollv  de- 
pendent upon  the  statute.     People  v.  Snyder,  7  St.  Rep.,  842  ;  44  Hun,  193. 

This  section  declares  in  what  cases  the  people  mav  appeal.  People  «► 
Beckwith,  3  St.  Rep.,  759  ;  42  Hun,  367  ;  5  N.  Y:  Cr. ,  233. 

But  two  cases  are  specified,  and  both  are  (questions  of  law.     Id. 

In  no  other  than  the  two  cases  specified  m  this  section,  has  the  right  of 
the  people  to  appeal  been  given.  People  c.  Dempsey,  31  Hun,  528  ;  66  How. 
376  ;  2  N.  Y.  Cr.,  121.     People  v.  Snyder,  7  St.  Rep.,  842  ;  44  Hun,  193. 

Subd.  1.— An  appeal  to  the  general  term  may  be  taken  by  the  people 
from  a  judgment  for  the  defendant  on  a  demurrer  to  the  indictment  Peo- 
ple V.  Callahan,  29  Him,  581  ;  17  W.  Dig.,  192. 

Wo  appeal.— No  appeal  hes  bv  the  people  from  an  order  of  the  oyer  and 
terminer  setting  aside  a  panel  of  grand  jurors,  discharging  them  from  ser- 
vice and  quashing  an  indictment  found  by  them.  People  r.  Dempsey.  81 
Hun,  527  :  66  How.,  376 ;  2  N.  Y.  Cr.,  121. 

The  people  cannot  appeal  from  an  order  granting  a  new  trial  to  a  defend- 
ant, after  his  conviction,  upon  the  ground  of  newly  discovered  evidence. 
People  V.  Beckwith,  3  St.  Rep.,  759  ;  42  Hun,  367  ;  5  N.  Y.  Cr.,  233. 

Subd.  2.— The  second  subdivision  of  this  section  refers  solely  to  motions 
in  arrest  of  judgment.    Id. 

§  519.  Appeal  to  the  court  of  appeals. — An  appeal  may  be 
taken  from  a  judgment  or  order  of  the  appellate  division  of  ther 
supreme  court  to  the  court  of  appeals  in  tne  following  cases  and. 

no  other : 


I 
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1.  From  a  judgment  affirming  or  reversing  a  judgment  of  con- 
viction ; 

2.  From  a  judgment  affirming  or  reversing  a  judgment  for  the 
defendant  on  a  aemurrer  to  the  indictment,  or  from  an  order 
affirming,  vacating,  or  reversing  an  order  of  the  court  arresting 
judgment  ; 

3.  From  a  final  determination  affecting  a  substantial  right  of 
the  defendant 

A'md  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  by  chap.  189  of  1892. 

This  amendment  introduceil  into  the  first  clause  of  the  original  section 
the  words  "or  order"  ;  into  suIkI.  2,  the  words  **  from  an  order  affirming, 
T^icating  or  reversing"  ;  and  changed  in  subd.  3  **  the"  into  **  a  "  and  "  a " 
into  *•  the." 

Appealable. — ^Tlie  people  may  appeal  to  the  court  of  api)eals,  under  this 
section,  from  a  judgment  of  the  general  term,  reversing  a  judgment  of 
conviction.  People  r.  Boas,  17  W.  Dig..  127  :  92  N.  Y..  5(W) :  1  N.  Y.  Cr.. 
5^7.     But  such  an  ajppeal  brings  up  ft)r  review  questions  of  law  only.     Id. 

An  appeal  from  the  judgment  of  the  general  term,  affirming  the  convic- 
tion, brings  before  the  court  of  api>eals  only  ijuestions  of  law  raised  l>y  ex- 
ceptions, taken  upon  the  trial,  to  the  rulings  of  the  trial  judge.  People  r. 
Mel 'ormack,  48  St.  Rep.,  566  ;  135  N.  Y..  66:i 

WHO  to  appeal. — ^NVhere,  uj.H)n  haix'dit  corpua  before  a  jastice  of  the 
supreme  court,  the  relator  was  remande<l  to  cnstcnly,  and  the  general  term, 
on  certiorari  directed  to  said  justice,  reversed  the  order  and  directed  the 
discharge  of  relator,  the  said  justii/e  was  held  not  to  be  a  pro]x*r  i>ei'soii  to 
take  an  appeal  to  the  court  of  api>eals.  People  e.v  rcl.  Breslin  r.  I^wrence, 
13  St  Rep.,  108  ;  107  X.  Y.,  609. 

The  appeal,  it  seems,  in  such  case  should  be  taken  in  the  name  of  the  j)eo- 
ple  by  the  attorney -general  or  the  db«tric:t  attorney.     Id. 

Non-appealatile. — An  order  of  the  general  t«»rm,  granting  or  refusing 
anew  trial,  is  not  appealable.  People  r.  Iknus,  17  W.  Dig.,  127  :  92  N.  Y., 
560;  IN.  Y.  Cr.,  287. 

A  review  of  questions  of  law  in  a  criminal  action  may  not  be  had  in  the 
court  of  api)eals  from  an  order  of  the  general  term,  reversing  a  judgment 
of  conviction  and  granting  a  new  trial,  where  (juestioiis  of  fact,  arising  ujK)n 
conflicting  evidence,  were  tried  and  determined  by  the  jury,  unless  the 
order  shows  that  the  general  term  considered  the  case  U|H)n  the  facts,  and 
found  no  reason  for  granting  a  new  trial  thereon,  and  that  tlu*  sann^  was 
grantee!  U{)on  questions  of  law  exchisiv<'ly.  Peoj)le  v.  (.  onroy.  97  N.  Y..  62. 
Where  an  order  of  the  general  term,  reversing  a  jucl^nient  of  conviction 
in  a  criminal  action,  omits  to  show  that  the  court  exercised  its  ilis<^reti(»n 
and  refused  a  new  trial  upon  the  facts  and  granted  it  only  for  errors  of 
law.  it  is  not  reviewable  m  the  court  of  api)eals.  Pi-ople  r.  Poucher,  I'W 
N.  Y.,  610;  21  AV.  Dig..41(». 

Preferred. — Such  apjK'als  are  preferred.  Ct.  App.  Rule,  11.  Tin  y  are 
first  in  order.    Id. ,  20. 

§  520.  Appeal,  a  matter  of  right. —All  appeals,  provided  fnr  iu 
this  chapter,  may  be  taken  as  :i  inattui-  of  ri^^lii. 

An  appeal  from  the  judgment  of  conviction  may  be  taken  by  the  defeinl- 
Mnt  as  a  matter  of  right.  People  r.  Palmer,  1")  St.  Kej>..  7s :  l(»y  N.  Y., 
418,  419. 

§  521.  Time  for  appeal.— An  appeal  must  Ik?  taken  wiiliiu  one 

year  after  the  judgment  was  renilered  or  tlie  order  entered. 

Amended  by  chap.  18U  of  180e. 

This  amendment  added  to  the  original  section  the  words  "  or  the  order 
entered.'* 

§  522.  Appeal, how  taken.— An  api)eal  must  bo  taken,  by  the 
service  of  a  notice  in  writing  on  the  clerk  witli  whom  the  judg- 
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ment-roU  is  fikd,  stating  that  the  appellant  appeals  from  the 
judgment. 

§  523.  Appeal,  how  taken,— If  the  appeal  be  taken  by  the  de 
fendant  a  similar  notice  must  be  served  on  the  district  attorney 
of  the  county  in  which  the  original  judgment  was  rendered. 

§  524.  Appeal,  how  taken.— If  it  be  taken  by  the  people,  a 
similar  notice  must  be  sei'ved  on  the  defendant,  if  he  be  a  resi- 
dent of,  or  imprisoned  in  the  city  or  county ;  or  if  not,  on  the 
counsel,  if  any,  who  appeared  for  him  on  the  trial,  if  he  reside 
or  transact  his  business  in  the  county.  If  the  service  cannoU 
after  due  diligence,  be  made,  the  appellate  court,  upon  proof 
thereof,  may  make  an  order  for  the  publication  of  the  notice,  in 
such  newspaper,  and  for  such  time  as  it  deems  proper. 

The  provisions  of  this  and  section  526  have  application  only  to  cases  in 
which  appeals  may,  pursuant  to  other  provisions  of  the  Code,  be  taken  to 
the  supreme  court,  and  have  no  reference  to  casee  arising  in  coartB  of 
special  sessions.    People  t\  Snyder,  7  St.  Rep.,  842  ;  44  Hun,  IdS. 

§  525.  Appeal,  how  taken.— At  the  expiration  of  the  time  tf- 
pointed  for  the  publication,  on  filing  an  affidavit  of  the  publica- 
tion, the  appeal  becomes  perfected. 

§  52G.  Appeal  by  the  people,  not  to  stay  or  affect  the  judgment 

until  reversed.— An  appeal  taken  by  the  people,  in  no  case  stays 
or  affects  the  operation  of  a  judgment  in  lavor  of  the  defendant^ 
until  the  judgment  is  reversed. 
See  People  v.  Snyder,  7  St.  Rep.,  842 ;  44  Hun,  198. 

§  527.  Stay  of  proceedings  on  appeal^  ete. — An  appeal  to 

the  appellate  division  of  the  supreme  court  from  a  judgmcDt  of 
of  conviction,  or  other  determination  from  which  an  appeal  can 
betaken,  stays  the  execution  of  the  judgment  or  determinaiioo 
ui)on  filing,  with  the  notice  of  appeal,  a  certificate  of  the  judge 
who  presided  at  the  trial,  or  of  a  justice  of  the  supreme  court, 
that,  in  his  opinion,  there  is  reasonable  doubt  whether  the  judg- 
ment should  stand,  but  not  otherwise.  And  the  appellate  court 
may  order  a  new  trial  if  it  be  satisfied  that  the  verdict  against  the 
weight  of  evidence  or  against  law,  or  that  justice  requires  a  ne^ 
trial,  whether  any  exception  shall  have  been  taken  or  not  in  thfr 
court  below. 
Amd  by  chap.  880  of  1895.    In  effect  January  1,  1896, 

Amended  by  chap.  360  of  1883. 

This  amendment  added  to  Uie  original  section  all  subsequent  to  the  word 
**  otliorwise." 

AmM  by  ohap.  493  of  1887. 

Tliis  amendment  eliminated  from  the  Bection,  as  amended  in  1883.  the 
provision  as  to  the  ap]x»al  oi)erating  as  a  stay  of  execution  when  the  judg- 
ment was  of  death. 

The  dicUim,  in  People  r.  Willett.  3  N.  Y.  Cr.,  54  ;  1  How.  N.  a.  IW,  WM 
written  before  tlie  amendment  of  1887  to  this  section. 

Stay. — There  is  no  authority  to  grant  a  stay  of  proceedings  after  convic- 
tion of  a  capital  offense  except  on  appeal  from  the  judgment.  Moett  »• 
People,  14  W.  Dig..  125. 

Certificate.— Every  convicted  person  has  an  absolute  right  to  appeiL 
PtK)ple  r.  Sharp.  9  St.  Rep.,  157. 

For  this  purpose  he  needs  no  certificate  or  consent,  but  his  appeal  will  no^ 
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stay  the  execution  of  his  sentence,  except  in  the  case  of  a  sentence  of  death, 
unless  he  obtains  a  certificate  of  a  justice  of  the  supreme  court.     Id. 

The  certificate,  mentioned  in  this  section,  can,  in  a  proper  case,  be  given 
in  any  case  in  which  an  appeal  can  be  taken.  People  p.  Bork,  1  N.  Y.  Cr.. 
395. 

Under  this  section,  a  certificate  of  a  supreme  court  justice  that,  in  his 
opinion,  there  is  reasonable  doubt  whether  the  judgment  should  stand,  is 
essential  to  a  stay.    People  v.  Sharp,  9  St.  Rep. ,  157. 

The  justice,  to  whom  such  appUcation  is  made,  is  called  upon  to  review 
the  entire  evidence,  the  charge  of  the  trial  court  and  the  law  of  the  whole 
case,  so  as  to  form  an  opinion  whether  the  judgment  should  stand.    Id. 

To  entitle  the  defendant  to  a  certificate  staying  proceedings  pending  an 
appeal,  it  is  not  necessary  that  tlie  justice,  to  whom  the  application  is  made, 
shall  arrive  at  the  positive  conclusion  tliat  the  trial  court  has  erred  ;  it  is 
enough  if  he  has  reasonable  doubt  as  to  the  correctness  of  the  law  laid  down 
by  the  court.  People  r.  Emerson,  20  St.  Rep.,  15  :  6  N.  Y.  Cr.,  157  ;  5  N.  Y^. 
Supp.,  374.  But  the  justice  ought  not  to  interfere  and  interpose  a  stay,  if 
only  a  remote  doubt  exists  in  regard  to  the  admission  of  some  unimportant 
piece  of  evidence.    Id. 

Upon  an  application  for  a  certificate  under  this  section,  it  is  not  necessary 
to  reach  a  conclusion  as  to  whether  the  judgment  would  be  affirmed  or 
reversed  upon  a  full  consideration  of  the  case  and  the  bill  of  exceptions. 
People  r.  Wentworth,  3  N.  Y.  Cr.,  113. 

The  pertinent  inouiry  is,  was  there  anything  done  on  the  trial  which 
raises  a  reasonable  uoubt  w^hether  the  judgment  should  stand  ?    Id. 

A  doubt  whether  a  ruling  of  the  court  upon  the  trial  was  sufficiently^ 
broad  to  take  from  the  jury  the  consideration  of  clearly  incompetent  evi- 
dence, constitutes  such  reasonable  doubt  as  to  whether  the  judgment  should 
stand  as  to  authorize  a  stay  of  the  execution  of  the  judgment.    Id. 

Filing. — If  the  certificate,  specified  in  this  section,  is  given,  it  may  be 
filed  with  the  notice  of  appeal.     Id. 

Application. — The  powers,  conferred  by  this  section,  were  intended  to 
be  exercised  by  the  supreme  court  alone,  and  not  by  the  court  of  appeals. 
People  r.  Donovan,  3  How.  N.  S.,  356. 

The  provision  of  this  section  refers  onlv  to  appeals  to  the  supreme  court. 
People  V.  Brooks,  43  St.  Rep.,  298  ;  131  N*.  Y.,  329  ;  People  v.  Hovey,  92  N. 
Y.,  554  ;  I  N.  Y.  Cr.,  2a5  ;  People  v.  Boas,  92  N.  Y.,  564  ;  1  N.  Y.  Cr.,  290 ; 
Ptople  r.  Guidici,  100  N.  Y.,  503 :  People  r.  Donovan,  101  N.  Y.,  632. 

This  section,  as  amended  by  chap.  360  of  1882,  applies  only  to  the  supreme 
court     People  v,  Donovan,  101  N.  Y.,  632  ;  4  N.  Y.  Cr.,  87  ;  23  W.  Dig.,  10. 

Before  the  amendment  of  1887  to  section  528,  />osf,  the  court  of  appeals 
had  no  authority,  in  any  case,  to  review  a  judgment  in  a  criminal  action, 
unless  exceptions  had  been  regularly  and  properly  taken  to  the  rulings  of 
the  trial  court.    Id. 

It  is  quite  doubtful  whether  the  provisions  of  this  section  apply  to  the 
court  of  appeals.  People  v.  McGlom,  91  N.  Y.,  249  :  1  N.  Y'.  Cr.,  154 ;  12 
Abb^N.  C,  172  ;  16  W.  Dig.,  255  ;  aflf'g  28  Hun,  150  ;  1  N.  Y.  Cr.,  105  ;  16 
W.'Dig.,  138. 

This  section  does  not  apply  to  appeals  to  the  court  of  appeals,  but  only  to 
appeals  to  the  supreme  court.  People  v.  Hovey,  92  N.  Y.,  557  ;  1  N.  Y.  Cr., 
285 ;  People  v.  Boas,  92  N.  Y.,  563  ;  1  N.  Y.  Cr.,  289  ;  17  W.  Dig.,  98. 

This  section  does  not  empower  the  court  of  appeals  to  consider  errors  upon 
criminal  trials  in  the  same  manner  as  though  an  objection  had  been  made 
on  the  trial.  People  v,  Guidici,  100  N.  Y.,  503  ;  3  N.  Y.  Cr.,  557  ;  People  v. 
Hovey,  92  N.  Y.,  554 ;  1  N.  Y.  Cr.,  283  ;  People  r.  Boas,  92  N.  Y.,  560  ;  1  N. 
Y.  Or.,  287  ;  People  v,  D'Argencour,  95  N.  Y.,  631 ;  2  N.  Y.  Cr.,  267. 

Errors  upon  a  criminal  trial  can  be  made  available  in  the  court  of  appeals 
only  by  exceptions  duly  taken  on  the  trial.  People  v.  Guidici,  100  N.  Y., 
507  ;  People  c.  Thompson,  41  id.,  6  ;  People  v.  Casey,  72  id.,  399 ;  Connors 
9.  People,  50  id.,  240;  Brotherton  v.  People,  75  id.,  159.  This  rule  is  not 
changed  by  the  provisions  of  this  section.  People  v.  Guidici,  ante ;  People 
.  Hovey,  fe  N.  Y.,  554  ;  1  N.  Y.  Cr.,  283  ;  People  c.  Boas,  92  N.  Y.,  560  ;  1 
K.  Y.  Cr.,  !^ ;  People  t>.  D'Argencour,  95  N.  Y .,  631  ;  2  N.  Y.  Ct.,  267.  Is 
not  this  trae  only  in  case  of  appeals  from  determinations  of  the  general 
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term,  and  not  where  the  appeal  is  directly  to  the  court  of  appeals  undef 
section  517,  ante  9 

Discretionary. — ^The  power  conferred,  by  this  section,  upon  the  general 
term  to  grant  a  new  trial,  when  the  verdict  is  against  the  weight  of  evi- 
dence, or  against  law,  or  when  justice  requires  a  new  trial,  whether  any 
exception  shall,  or  shall  not,  be  taken  in  the  court  below,  is  a  discretionair 
one,  and  where  the  discretion  has  not  been  abused  by  the  general  term,  its 
decision  is  not  reviewable  in  the  court  of  appeals.  People  v,  D'Argencour, 
95  N.  Y.,  631  ;  2  N.  Y.  Cr.,  277. 

The  defendant,  on  an  appeal  from  a  conviction  by  a  jury  in  a  criminal 
case,  is  entitled  to  a  review  of  the  facts,  and  the  exercise  of  the  discretion- 
arv  power  of  the  general  term.  People  r.  Stevens,  5  St  Rep.,  720;  104N.Y., 
66*7;  2  Silv.  (Ct.  App.),  329.  Where  the  latter  court  puts  its  reversal  in  such 
case  upon  a  question  of  law,  the  court  of  appeals  will  not  review  the  order, 
but  will  remit  the  case  to  the  general  term  to  enable  it  to  consider  the  ques- 
tions of  fact,  and  exercise  its  discretion.    Id. 

Wlien,  in  the  exercise  of  its  discretion,  the  supreme  court  shall,  under 
this  soction,  refuse  or  grant  a  new  trial,  its  determination  is  not  reviewable 
in  the  court  of  ai)peals.     People  r.  Boas,  92  N.  Y.,  563;  1  N.  Y.  Cr.,  288. 

New  trial  without  exceptions. — ^The  general  term  may  order  a  new 
trial  independent  of  the  excej)tions,  if  it  is  satisfied  that  the  verdict  is  against 
the  evidence  or  against  law,  or  that  justice  requires  a  new  trial  People  ft 
Petmecky,  2  N.  Y.  Cr.,  458. 

A  conviction  will  be  set  aside  and  a  new  trial  granted  for  a  misdirection 
of  the  trial  judge,  which  probably  had  weight  with  the  jury  in  their 
docision.  thouj^h  an  exco|)tion  has  not  been  taken  by  defendant  to  such mifr 
direction.     People  i\  Sweeney,  4  N.  Y.  Cr.,  286. 

Under  this  section,  an  exception  is  not  indispensably  necessary,  if  the 
evidence  can  be  seen  to  be  of  any  material  detriment  to  the  defendant.  People 
r.  Meyers,  7  St.  Rep.,  221;  5  N.  Y.  Cr.,  124. 

It  is  the  duty  of  the  general  term,  under  this  section,  to  look  into  the  pro- 
ceedings uix)n  the  trial  in  order  to  discover  whether  any  error  has  occurred, 
and,  if  sucli  error  Ls  found,  to  award  a  new  trial,  whether  any  proper  excep- 
tion was,  or  was  not,  taken  in  the  court  below.  People  t.  Wilhams,  29  Hun, 
52():  1  N.  Y.  Cr.,  336;  17  W.  Dijr.,  356. 

This  section  allows  the  general  term  to  order  a  new  trial,  if,  in  any  aspect 
of  the  case,  error  was  couiniitted  in  the  progress  of  the  trial.  The  Harrow 
and  technical  rules  in  respect  to  the  exactitude  of  exceptions  were  abrogated 
as  to  this  class  of  cases.  People  r.  Druse,  5  N.  Y.  Cr.,  15;  People  r.WU- 
liams,  29  Hun,  525  ;  1  N.  Y.  Cr.,  336 ;  People  r.  McGloin,  91  N.  Y.,  249: 1 
N.  Y.  Cr.,  154. 

Where  the  appellate  court  can  see  that  the  defendant  has  been  prejudiced 
by  any  intemperate  language  of  the  prosecniting  attorney,  either  on  the  trial 
or  in  ills  argument  to  the  jury,  it  has  i)Ower,  under  this  and  the  following 
section,  to  grant  a  new  trial.  People  v.  Green  wall,  26  St.  Rep.,  230;  115 
N.  Y.,  527:  7  N.  Y.  Cr.,  314.  But  to  .lustify  a  reversal  on  such  a  ground,  the 
court  should  be  satisfied  that  justice  *re(|uires  it.     Id. 

The  al:)sence  of  an  objection  or  exception  in  a  criminal  case  does  not 
deprive  the  defendant  of  the  right  to  have  en'ors  in  the  judge's  charge  con- 
8i(lere<i  and  acted  upon  bv  an  appellate  court.  People  v,  Webster,  38  St 
Rep..  837;  59  Hun,  402;  13  N.  Y.  8ui)p.,  414. 

A  new  trial  was  ordered,  under  this  section,  in  People  v.  Thornton.  12  St 
Rej).,  743  :  46  Hun,  643,  where,  on  cross-examination  of  a  witness  for  the 
I)ec)ple,  (|uestions  as  to  admissions  made  by  him  affecting  his  credibility  were 
nt>t  allowed. 

The  general  term  may  order  a  new  trial,  if  satisfied  that  the  verdict 
against  the  jmsoner  was  against  the  weiglit  of  evidence  or  against 
the  law,  or  that  justice  refjuires  a  new  trial,  whether  any  exceptions 
shall  have  been  taken  or  not  in  the  court  below.  People  r.  Zounek,  4d  St 
Hep.,  613;  20  N.  Y.  Sui>p.,  756.  But  the  determination  by  the  jury  of  con- 
troverted (luestions  of  fact  arising  upon  conflicting  evidence  wul  riotbedis- 
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hether  an  exception  has,  or  has  not,  been  taken,  only  where  justice 
quires  it.    People  v.  Osterhout,  34  Hun,  262. 

This  section  has  appUcation  to  cases  where  the  appellate  court  becomes 
.tisfied  that  injustice  has  been  done.  People  r.  Huntington,  17  St.  Rep., 
«;  1  N.  Y.Supp.,  527. 

A  new  trial  will  not  be  granted  for  errors  occurring  upon  a  trial  where 
le  same  are  not  raised  by  an  exception,  unless  it  is  apparent  that  the  def end- 
it  has  been  prejudiced  and  that  justice  demands  that  he  be  given  a  further 
taring.     Id. 

If  the  exception  taken  fails  to  be  sufficiently  specific  to  present  distinctly 
le  question,  the  general  term  may  and  should  grant  a  new  trial,  if  it  is 
>parent  that  the  defendant  mav  have  been  materially  prejudiced  by  the 
Tor.     People  v.  Sullivan,  4  N.  V.  Cr.,  198. 

The  general  term  held,  in  People  r.  Newton,  3  N.  Y.  Cr.,  407,  that  the 
^rdict  was  against  the  weight  of  evidence,  and  that  justice  required  the 
Lrection  of  a  new  trial  imder  this  section,  though  no  exceptions  had  been 
Jcen. 

It  is  declared  in  this  section  that  an  appellate  court  may  order  a  new  trial 
satisfied  that  justice  requires  it  whether  anv  exception  was,  or  was  not, 
iken  in  the  court  below.     People  r.  Sheppari,  9  St.  Rep.,  35;  5  N.  Y.  Cr., 
»;  44  Hun,  566. 

"When  reversal. — Tliia  section  does  not  require  the  reversal  of  conviction 
Qd  the  ordering  of  a  new  trial  for  every  error  committed  which  would  be 
vailable  upon  exception  duly  tiiken,  but  for  such  errors  only  as  it  can  be 
?en  mav  have  prejudiced,  and.  in  the  judgment  of  the  court,  did  prejudice. 
le  defendant.     People  r.  \Vilonian.  8  St.  Rep..  3(H):  44  Hun,  189. 

To  grant  a  new  trial  upon  eitlur  of  the  giounds  alleged  in  this  section, 
ae  case  ought  to  1)0  free  from  any  reasonable  doubt:  and.  consequently,  if 
lere  is  simply  a  balanced  case,  or  one  where  the  court  niipht  have  come  to 

different  conclusion  upon  the  facts,  the  verdict,  cs])ecially  where  it  is 
itisfactory  to  the  trial  iudpje.  nianift^sted  bv  a  denial  of  a  motion  for  a  new 
ial  on  such  grounds,  should  stand  atfirmecl.  Peoi)le  r.  Jones,  3  N.  Y.  Cr., 
U:  34  Hun.  620;  21  W.  Dip:..  HI. 

Tlie  case  ought  to  be  exceedingly  clear  to  authorize  the  general  term  to 
rant  a  new  trial  upon  th'^  general  ground  that  justice  ro<juireH  it.     Id. 

Under  the  new  rule  of  review  given  by  this  section,  it  is  not  enough  to 
ostify  interference  with  tlie  verdict  that  the  general  term,  on  the  case 
efore  it,  can  see  that  the  evidence  made  a  eontlicting  or  doubtful  case ; 
ut  it  mu.st  be  quite  a{)i)arent  that  the  verdict  is  against  the  substantial  and 
reponderating  weight  of  evidence.     People  r.  Mclnerrey,  4  St.  Rep.,  598  ; 

N  Y'  Cr  ,  49. 

See  note  in  People  r.  Kellv,  2  Silv.  (Ct.  App.),  242. 

People  r.  Brooks.  43  St.  Rep..  2^)4  :  131  N.  V.,  329  :  Peoi)le  r.  Beckwith.  12 
t  Rep.,  795  ;  108  id.,  67,  76 :  7  N.  V.  Cr..  165  :  People  r.  Izzo,  39  St.  Rep., 
B6;  14  N.  Y.  Supp.,  907  ;  People  r.  Kurtz,  6  N.  Y.  Supp.,  894;  People  r. 
oyce,  4N.  Y.  Cr.,345. 

§  528.  *Stay  upon  appeal  to  the  court  of  appeals^  etc:— 

^n  appeal  to  tlie  court  of  appeiils,  from  a  judgment  of  the  ap- 
pellate division  of  the  supreme  court,  airirmiugaJLulLnnent  of  con- 
action,  stays  the  execution  of  the  jui^ment  appealed  from,  upon 
iling,  with  the  notice  of  appeal,  a  certiticate  of  a  judge  of  the 
lourt  of  appeals,  or  of  a  justice  of  the  appellate  division  of  the 
;apreme  court,  that,  in  his  opinion,  there  is  reasonable  doubt 
whether  the  judgment  should  'stand,  but  not  otherwi.se.  When 
he  judgment  is  of  death,  an  apj^eal  to  the  court  of  appeals  stays 
he  execution,  of  course,  until  the  determination  of  the  appeal. 
When  the  judgment  is  of  death,  the  court  of  appeals  may  order  a 
aew  trial,  if  it  be  satisfied  that  the  verdict  was  against  the  weight 
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of  evidence  or  against  law,  or  that  justice  requires  a  new  trial, 
whether  any  exception  shall  have  been  taken  or  not  in  thecourfc 
below. 

Am'd,  ch.  427  of  1897. 

Am'd  by  chap.  880  of  1895.    In  effect  Januaiy  1. 1890. 

Amended  by  chap.  300  of  1882. 

This  amendinent  added  to  original  section  the  provision  as  to  stay  in  c&aa 
of  death  penalty. 

Amended  bv  chap.  493  of  1887. 

This  amenament  added  to  the  section,  as  amended  in  1882,  the  provisnn 
empowering  the  court  of  appeals  to  order  new  trial  in  absence  of  exception. 

See  notes  under  the  preceding  section. 

See  note  on  the  extent  of  review  bv  the  court  of  appeals  under  section  528 
of  the  Criminal  Code,  in  2  Silv.  (a.  App.),  240. 

The  case  of  People  c.  Dimick.  3  St.  Rep.,  398 ;  41  Hun,  621 ;  5  N.  Y.  Cr., 
187,  was  reversed  m  11  St.  Rep.,  739  :  107  N.  Y.,  13. 

Stay. — An  appeal  to  the  court  of  appeals  from  a  judgment  of  the  general 
term  altinning  a  conviction  of  murder  stays  only  the  execution  and  not  the 
confinement.  Peoj)le  ex  rel.  Trezza  r.  Brush,  39  St.  Rep.,  878 ;  60  Hun, 401 ; 
8  N.  Y.  Cr.,  293  :  15  N.  Y.  Supp.,  512,  513. 

An  appeal  to  the  court  of  api>eals  from  a  conviction  in  a  capital  case,  stays 
the  judgment  of  death  only,  and  not  that  part  of  the  judgment  providing 
for  tlie  custodv  of  tlie  defendant,  between  his  removal  to  the  state  prison 
and  his  execution.  People  p.  Trezza,  40  St.  Rep.,  4M  ;  128  N.  Y.,  536 ;  8  N. 
Y.  Cr..  299 :  4  Silv.  (Ct.  App.),  357. 

An  appeal  to  the  court  of  appeals  from  a  ;judgment  of  the  general  term, 
sentencmg  a  defendant  for  murder  in  the  farst  de^jree,  operates  only  as  a 
stay  of  execution  of  tlie  death  penalty,  and  not  of  the  confinement  of  the 
defendant  in  the  penitentiary  pending  the  appeal.  McElvaine  r.  Brush,  8 
N.  Y.  Cr.,  305. 

Effect  of  amendment  of  1887.— This  provision  has  very  much  en- 
larged the  jurLsdiction  and  the  labovh  of  the  court  of  appeals  and  requires  it 
to  review  the  facts  in  every  capital  case,  and  tp  determine  whether,  upon 
all  the  evidence,  there  is,  in  its  opinion,  good  and  sufficient  reason  for  wt** 
ting  aside  the  verdict  of  the  jury  and  granting  a  new  trial.  People  t.  Dns- 
coll,  12  St.  Rep.,  253  :  107  N.  Y.,  417. 

This  section  vests  the  court  of  ap{>eals  with  power,  in  its  discretion,  to 
disregard  the  neglect  or  omission  of  the  accused  to  take  the  customary  oh* 
jections  and  exceptions  on  a  trial,  and  grant  a  new  trial  when  such  a  cour* 
will  be  in  furtherance  of  justice  and  conduce  to  the  humane  administration 
of  the  law.     Id. 

This  discretionary  power  arises  when,  upon  an  examination,  of  the  whol© 
casie,  it  ap}>ears  aftirmativelv  that  injustice  has  been  done  to  tiie  defendant 
in  the  result  arrived  at  by  ihe  trial  court.  Id.  The  general  rule  seems  t^ 
be  to  leave  it  discretionary  with  appellate  courts,  whether  they  will  gi^* 
etfect  to  claims  of  error  or  illep:ality  in  particular  cases,  when  the  error  i* 
not  ix)inted  out  on  the  triid  and  objections  and  exceptdona  taken  thereto  ^ 
the  usual  manner.     Id. 

Application. — This  section  refers  exclusively  to  the  court  of  appeals* 
People  f.  Hovey,  92  X.  Y.,  557  ;  1  N.  Y.  Cr.,  285. 

This  section  applies  to  an  ai)i)eal  to  the  courts  of  appeals  taken  afteff 
though  the  api>eal  to  the  general  term  was  taken  before,  the  ^mctment  d 
the  amendment  of  1887.  People  v.  Van  Brunt,  13  St.  Rep.,  670 ;  108  N.  Y., 
057  :  I  Silv.  (Ct.  App.),  587  ;  8  N.  Y.  Cr.,  229. 

Tliis  section  declares  in  what  cases  the  certificate  specified  should  be 
granted,  and  j)laoes  the  granting  thereof  upon  the  oj^inion  of  the  oflioer,  to 
whom  application  is  made,  that  reasonable  doubt  eusts  whether  the  judg- 
ment should  stand.     People  c.  Bragle,  10  Abb.  N.  C,  801. 

The  court  of  appeals  has  no  jurisdiction  to  grant  a  new  trial  in  any  cbbb, 
save  where  the  judgment  is  of  death,  unless  exceptions,  which  present  quee- 
tions  of  law,  appear  in  the  record.  People  r.  Brooks,  48  St.  Rep..  998 ;  181 
N.  Y.,  329. 

Before  the  amendment  of  1887  to  this  section,  the  court  of  uypeals  had  no 
power  to  review  the  case  upon  the  facts  of  a  criminal  trial  in  me  absenqf  ct 
exceptions.    People  v.  Hovey,  92  N.  Y.,  557  ;  1  N.  Y.  Cr.,  886. 

The  jurisdiction  of  the  court  of  appeals  to  review  directly  a  judgmfint  ol 
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oonviction  of  murder  in  the  first  degree  rests  upon  this  section,  as  amended 
by  chap.  493  of  1887.    People  r.  Wood,  36  St.  Rep.,  952  ;  126  N.  Y.,  263. 

Errors  on  exception. — Errors  upon  criminal  trials  can  be  nuule  avail- 
able in  the  court  of  appeals  by  exception  duly  taken  on  the  trial.  People  v. 
Guidici,  100  N.  Y.,  503  ;  5  N.  Y.  Cr..  557 ;  People  r.  Hovey,  92  N.  Y.,  554 ; 
1  N.  Y.  Cr.,  283 ;  People  c.  Boas.  92  N.  Y.,  560 ;  1  N.  Y.  Cr.,  287  ;  People  c. 
D'Argencour,  95  N.  Y.,  631  ;  2  N.  Y.  Cr.,  267  ;  People  v.  Thompson,  41  N. 
Y.,  6 ;  People  r.  Casey,  72  id.,  399  ;  Connors  r.  People,  50  id.,  240 ;  Brother- 
ton  V,  People,  75  id.,  159. 

Where  the  general  term  has  affirmed  a  conviction  of  murder,  the  only 
(questions  cognizable  in  the  courts  of  appeals  are  those  arising  upon  excep- 
tions taken  in  the  course  of  the  proceedings.  People  v.  Druse,  8  St.  Rep., 
617  ;  1  Silv.  (a.  App.),  182  ;  103  N.  Y.  655  ;  5  N.  Y.  Cr.,  24. 

Under  section  517,  aiite,  the  appeal  by  the  defendant,  where  the  judgment 
18  of  death,  must  be  taken  direct  to  the  court  of  appeals.  In  conse- 
quence of  this  provision,  there  can  be  no  appeal  from  a  judgment  of  the 
g^ieral  term  affirming  or  reversing  a  judgment  of  conviction,  under  subd. 
1  of  section  619,  ante ;  and  no  question  can  arise  in  respect  to  tiie  power  of 
the  court  of  appeals,  upon  such  an  appeal,  under  the  last  provision  of  this 
section.  The  people  cannot  take  an  appeal  from  such  a  judgment  of  the 
general  term,  as  it  is  precluded  from  so  doing  in  any  case  by  ue  provisions 
of  section  518,  ante, 

^^cercised  under  settled  rules.— The  authority  conferred  by  this  sec- 
tion, is  to  be  exercised  under  the  restraint  of  settled  rules.  People  r.  Tice^ 
48  St.  Rep.,  576 ;  131  N.  Y.,  654  ;  4  SUv.  (Ct.  App.),  102. 

This  section  does  not  confer  upon  the  court  of  appeals  power  arbitrarily 
to  grant  a  new  trial  whenever  it  thinks  that  justice  reqmres  it.  Its  juris- 
diction in  such  case  is  to  be  exercised  according  to  settled  rules  of  law.  Peo- 
ple V,  Fish,  34  St.  Rep.,  842  ;  125  N.  Y.,  136 ;  8  N.  Y.  Cr.,  134.  The  determi- 
nation of  the  jury  should  not  be  interfered  with,  imless  the  court  can  see 
that  it  is  against  the  clear  weight  of  the  evidence  or  was  influenced  in  some 
way  by  passion,  prejudice,  mistake,  perversion  or  corruption.    Id. 

'fhese  provisions  do  not  excuse  the  accused  party  from  complying  with 
the  settlea  rules  of  practice  applicable  to  the  trial  of  criminal  cases,  or  ex- 
empt him  from  the  duty  of  presenting  the  usual  and  ordinary  questions, 
arising  on  the  trial  of  a  case,  in  the  form  and  manner  previously  pursued  in 
the  trml  of  indictments.  People  v.  Driscoll,  12  St.  Rep.,  253  ;  107 N.  Y.,  417. 
In  reviewing  the  various  incidental  questions  arising  during  the  progress  of 
the  trial,  and  the  exceptions  taken  to  the  admission  or  exclusion  of  evidence, 
or  to  the  instructions  of  the  court,  regard  must  still  be  had  to  the  established 
roles  of  law  regulating  such  proceedings.  Id.  The  omission  to  make  the 
proper  objections  and  take  exceptions  to  alleged  erroneous  proceedings  de- 
prives the  defendant  of  the  privilege  of  claiming,  as  matter  of  right,  in  tlie 
court  of  appeals,  the  benefit  of  errors  occurring  on  the  trial,  and  remits  him 
to  an  appeal  to  the  decretionary  powers  of  the  appellate  court.    Id. 

The  auUiority  of  the  court  of  appeals  must  be  exercised  under  the  re- 
straint of  settled  rules,  and  in  accordance  \^4th  established  principles  of  law 
regulating  and  defining  the  duties  of  appellate  tribunals  in  reviewing  the 
judgments  of  trial  courts.  People  v.  Kelly,  22  St.  Rep. ,  969  ;  2  Silv.  (Ct.  App. ), 
281 ;  113  N.  Y.,  648  ;  7  N.  Y.  Cr.,  40. 

Beview  of  fieicts. — This  section  simply  invests  the  court  of  appeals  with 
the  jurisdiction  formerly  possessed  by  the  supreme  court  to  grant  new 
trials  on  the  merits.  People  v,  Cignarale,  16  St.  Rep.,  155;  110  N.  Y., 
26. 

In  exercising  the  ;jurisdiction  conferred  by  this  section  in  capital  cases, 
the  court  of  appeals  is  governed  bv  the  practice  regulating  the  review  of 
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N.  Y.",  1& ;  84  St.  Rep.,  840 ;  People  v.  Stone,  117  N.  Y.,  48?) ;  27  St.  Rep., 
828.  In  such  cases,  if  there  is  a  fair  conflict  in  the  evidence,  or  it  is  such 
that  different  inferences  can  be  properly  drawn  from  it,  the  determina- 
tion of  the  jury  will  not  be  interfered  with,  unless  it  is  clearly  against  the 
freight  of  evidence,  or  appears  to  have  been  influenced  by  passion,  prej- 
udioe,  mistake  or  corruption.    Id.    Even  if  in  the  judgment  of  the  court 
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of  appeals,  there  is  a  rational  doubt  of  the  guilt  of  the  defendant,  it  will  nol 
be  a  Bufticient  ground  for  reversal.     Id. 

The  powers  conferred  by  this  section  upon  the  court  of  appeals  are  similar 
to  those  formerly  given  to  this  court  in  certain  cases  by  chap.  837  of  1855, 
as  amended  by  chap.  33()  of  1858,  and  to  the  supreme  court  by  the  preced- 
ing section.     People  V,  DriscoU,  12  St.  Rep.,  253  ;  107  N.  Y.,  417. 

The  court  of  appeals  will  be  governed  by  the  practice  regulating  appeal* 
to  the  general  term  in  dealing  with  questions  of  fact,     reople  r.  LoppV » 
40  St.  Sep.,  410  ;  128  N.  Y.,  629  :  8  N.  Y.  Cr.,  321.     It  wiU  reeard  the  find- 
ings of  the  jjury  on  disputed  and  conflicting  evidence  as  conclusive,  unlef^^ 
there  are  circumstances  indicating  some  partiality,  mistake,  error  or  pre^^ 
udice  on  their  part.     Id.  ^  ^ 

Tlie  court  of  appeals  will  not  interfere  with  the  verdict  of  a  jury  where  ^ 
is  supported  by  sufficient  evidence,  unless  it  reaches  the  conclusion,  on  th^ 
whole  case,  that  injustice  has  been  done,  or  that  there  is  a  strong  proba*-^ 
bilitv  that  injustice  has  been  done  in  the  disposition  made  of  the  case  bv  th  ^ 
jurv'.     People  r.  Tice,  43  St.  Rep.,  576  ;  131  N.  Y.,  656  ;  4  Silv.  (Ct.  App.)^ 
102. 

The  court  must  he  able,  uix)n  a  reWew  of  the  proceedings,  to  reac^h  tli 
conclusion  that  injustice  lias  probably  been  done  on  the  trial,  before  it  i 
justified  in  setting  aside  the  verdict  of  the  jurv.     People  r.  Cignarale,  16  St. 
Ren..  155:  110  N.  Y.,  27. 

The  mere  fact  that  there  is  a  conflict  in  the  evidence  is  not  alone  a  ground 
for  a  new  trial.     Id. 

In  case  of  serious  doubt  whether  the  fact  was  properly  found  by  the  jury, 
the  court  of  appeals  may,  if  in  its  opinion  justice  requires  it,  order  a  new 
trial.     Id. 

The  amendment  of  1887  to  this  section  does  not  authorize  the  court  of 
appeals  to  interfere  with  the  finding  of  the  jurv  when  supported  by  suffi- 
cient evidence,  unless  it  appears  from  the  whole  record  that  injustic'*  has 
been  dr)no.  People  c.  Trezza,  36  St.  Rep.,  149  ;  125  N.  Y.,  740  :  8  N.  Y.  Cr., 
284  ;  4  Silv.  (Ct.  App.),  357  :  People  c.  Cignarale,  16  St.  Rep.,  155  ;  110  N.  Y., 
23  :  People  r.  Kelly,  22  St.  Rep.,  969  ;  113  N.  Y.,  647  :  2Silv.  (Ct.  App.),  231 ; 
7N.  Y.  Cr.,40. 

The  j)rovi3ion  of  this  section  does  not  authorize  a  review  of  the  findings 
of  fact  of  a  iurv,  founded  on  sufficient  evidence,  or  a  reversal  simplv  l^ 


Rep.,  155;  HON.  Y.,  23. 

It  simply  invests  the  court  with  power  to  order  a  new  trial  where,  upon  a 
consideration  of  the  whole  case,  it  Ls  manifest  that  injustice  has  been  done, 
though  the  question  hjis  not  been  jjroperly  raised  by  exceptions.     Id. 

Tlie  duty  is  imposed  u|K)n  the  court  of  appeals  in  capital  cases,  to  order  a 
new  trial,  wlu^ther  any  exception  shall  have  been  taken  or  not  in  the  court 
below,  if  considerations  of  justice,  based  uj>on  the  presence  in  the  record  of 
ern^rs  prejudicial  to  the  8ul)stimtial  rights  of  the  accused  demand  it.  People 
r.  Pallister,  51  St.  Rep.,  725. 

It  is  not  tlie  province  of  the  court  of  ap|x?als,  luider  this  section,  to  de- 
termine controverted  (juestions  of  fact  arising  ui)on  conflicting  evidence ; 
it  mav  not  lawfully  iLsurp  the  ai)proi)riate  functions  of  the  jury.  P€K)ple  r. 
StoiKs  27  St.  Rep.,  823  ;  117  N.  Y.,  483. 

In  deciding  whether  a  new  trial  should  l)e  granted  under  this  section,  the 
court  of  ai)iK^aLs  cannot  review  and  determine  controverted  questions  of 
fact  arising  upon  conflictin<j:  evidence.  People  r.  Wayman,  38  St.  Rep., 
747  :  3  Silv.  (Ct.  App.).  491 ;  12s  N.  Y.,  586. 

When  granted. — Tlie  case  requires  the  same  examination  on  appeal,  in 
a  ('a[)ital  case,  as  thougli  all  the  ol>jections  and  exceptions  ordinarily  used 
t.)  i)res('nt  the  effect  of  the  evidence  for  review  were  taken  upon  the  trial. 
People  r.  Majone,  91  N.  Y.,  211  :  12  Abb.  N.  C,  187. 

The  court  of  apix^als,  it  sreinfi,  will,  if  it  Ls  made  to  appear  that  there  has 
been  a  former  acquittal  in  a  capital  case,  take  notice  of  the  fact,  though  not 
presented  by  formal  plea.  People  r.  Cignarale,  16  St.  Rep..  155  ;110N.  Y,, 
29.  ^ 

Where  the  record  discloses  upon  its  face  that  the  court  had  no  jurisdio* 
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don,  or  that  the  constitutional  method  of  trial  by  jury  was  disregarded,  ox 
some  other  defect  in  the  proceedings  which  could  not  be  waived  or  cured 
and  is  fundamental,  it  would  be  the  duty  of  an  appellate  tribunal  to 
reverse  the  proceedings  and  conviction,  though  the  question  had  not  been 
formally  raised  in  the  court  below,  and  was  not  presented  by  any  ruling  or 
exception  on  the  trial.     People  c.  Bradner,  10  St.  Rep.,  667  ;  107  N.  Y.,  4. 

Where  the  court  of  appeals  can  see  that  the  defendant  has  been  prejudiced 
by  intemperate  remarks  of  the  district  attorney,  it  has  power,  under  thia 
section,  to  order  a  new  trial.  People  v.  Green  wall,  26  St.  Kep.,  230  ;  7  N.  Y, 
Cr.,3U;115N.  Y.,  527. 

Under  the  provisions  of  this  section,  the  defendant  cannot  claim,  aa 
matter  of  right,  the  benefit  of  error,  occurring  on  the  trial,  where  no  proper 
objection  was  made  and  no  exception.  People  i*.  Lj'ons,  16  St.  Rep.,  660. 
110  N.  Y.,  619  ;  2  Silv.  (Ct.  App.),  60.  He  can  only  ask  the  court  to  determine, 
on  the  whole  case,  the  question  as  to  whether  justice  requires  a  new  trial  or 
not,  or  whether  the  verdict  was  against  the  weight  of  evidence  or  against 
law.     Id. 

It  was  held  by  the  court  of  appeals,  after  a  review  of  the  facts  as  well  aa 
the  law,  that  the  verdict,  in  this  case,  wa^  not  against  the  weight  of  evi- 
dence, or  against  law,  and  that  justice  did  not  require  that  a  new  trial 
should  be  had.     People  c.  Hamilton,  50  St.  Rep.,  22. 

To  justify  a  consideration  of  an  appeal  to  the  court  of  appeals,  the  order 
must  show  affirmatively  that  the  general  term  has  exercised  its  discretiott 
in  refusing  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  and  has  granted  it  solely  for  error  of  law.  People  v. 
Boas,  92  N.  Y.,  564 :  1  N.  Y.  Or.,  390. 

See  People  v.  Wilson,  15  St.  Rep.,  503;  109  N.  Y.,  349;  People  ex  rel. 
Trezza  v.  Brush.  39  St.  Rep.,  878. 

g  529.  *  Certificates  of  stay  not  to  be  granted  except  on  notice  to  Xh& 
district  attorney. — The  ccrtiucate  montioucul  in  the  last  two  sections  can  not, 
however,  be  granted  upon  an  appeal  on  a  conviction  of  felony  or  mis- 
demeanor until  such  notice  as  tiie  judge  may  prescribe  has  beei;^  ^iven 
to  the  district  attorney  of  the  county  where  the  conviction  was  had,  of 
the  application  for  the  certificate,  accompanied  by  a  formal  specificatioj]^ 
in  writing  of  the  grounds  upon  which  tne  application  is  based,  but  t)ie 
judge  may  stay  the  execution  of  the  judgineut  until  the  determination 
of  such  application.  When  an  application  for  such  certificate  shall 
have  been  made  to  and  denied  by  the  trial  judge  or  a  justice  of  the  supreme 
court,  or  in  case  of  an  appeal,  to  the  court  of  appeals,  by  a  juuge  ot 
that  court  or  a  justice  of  the  appellate  division  of  the  supreme  court,  no  other 
application  for  such  certificate  shall  be  made.  If  an  appeal  to  the  appellate 
division  of  the  supreme  court  shall  not  be  brought  on  for  argument  by  the  de- 
fendant at  the  next  term  ol  the  appellate  division  he^un  not  less  than  ten  days 
after  the  granting  of  such  certilicate,  or  if  an  Mppcal  to  the  court  of  appeals 
shall  not  be  brought  on  for  argument  by  the  dcfendanl  when  the  court  of  ap- 
peals shall  have  been  in  actual  session  for  fifteen  days  after  the  granting  of 
such  certificate,  the  district  attorney  on  two  days'  notice  to  the  defendant  may 
apply  to  the  judge  or  justice  who  granted  the  certilic.ile,  or  to  any  judge  or 
justice  of  tde  court  in  which  the  api>eal  is  pending,  for  an  order  vacating  the 
cer.iticale,  and  upon  the  entry  of  such  an  order  the  judL^mct  shall  be  executed 
as  though  a  certificate  had  no^or  been  granted  to  the  defendant. 

Am  d  by  ch.  217,  Laws  1002. 

Am'd  by  chap.  8^0  of  1805.     In  efTect  January  1,  1806. 

See  notes  under  last  section. 

See  notes  under  section  524.  ante. 

See  People  p    VVentworth,  '6  N.  Y.  Ct.  111. 

^  530.  EfTect  of  the  htay.— If  the  cerilficate.  provided  in  fections  527  and 
52o,  be  given,  the  sherifl  niu>t.  if  the  delendant  be  in  his  custody,  upon  being 
served  with  a  copy  of  the  order,  keep  »he  defendant  in  his  custody,  without 
executing  the  judgment,  and  detain  him  to  abide  the  judgment  upon  the  ap- 
peal. 

§  531.  Effect  of  stay. — If,  before  the  granting  of  the  certilicate,  the  execu- 
tion of  the  judgment  have  commenced,  the  further  execution  thereof  is  sus- 
pended, and  the  defendant  must  be  restored  by  the  oflicer  in  whose  custody  he 
is,  to  his  original  custody. 

§   582.    Transmitting  the  papers  to  the  appellate  court Upoa 

the  appeal  being  taken,  the  clerk,  with  whom  the  notice  of  ap- 
peal m  filed,  must,  within  ten  days   thereafter,  without  charge, 

*i>ce  ti  830.  poHt. 
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transmit  a  copy  of  the  notice  of  appeal  and  of  the  judgment-roll, 
as  follows: 

1.  If  the  appeal  be  to  the  appellate  division  of  the  supreme 
court,  to  the  clerk  of  the  department  where  the  appeal  is  to  be 
heard  ; 

2.  If  it  be  to  the  court  of  appeals,  to  the  clerk  of  that  court 

Am'd  by  chap.  880  of  1895.    In  eflfect  July  1,  1896. 

See  Court  of  Appeals  rule,  8.  ^^ 

CHAPTER    II. 

DISMISSING  AN  APPEAL,   FOR  IRREOULARITT. 

Section  533.  For  what  irregularity,  and  how  dismissed. 
534.  Dismissal  for  want  of  return. 

§  533.  For  what  irregralaritj,  and  how  dismissed.— If  the  appeal  be  ^ 
regular  in  a  substantial  particular,  but  not  otherwise,  the  court  may,  on  ^fl 
day  in  term,  on  motion  of  the  respondent,  upon  live  days*  notice,  served  "^^ 
copies  of  the  papers  on  which  the  motion  is  founded,  order  it  to  be  dismia^^ 

^  534.  *  Dismissal  for  want  of  return.— The  court  may  also,  upon  X^^^ 
motion,  dismiss  the  appeal, 

1.  If  the  return  be  not  made,  as  provided  in  section  five  hundred  and  Ihi^^y* 
two,  unless  for  good  cause,  the  time  to  make  such  return  be  enlarged. 

2.  If  the  appeal  be  not  brought  on  for  argument  by  the  appellant  as  prom|^  "^jy 
after  the  return  has  been  made  as  the  circumstances  of  the  case  will  reasona^^v 
admit. 

Am'd,  eh.  427  of  1897. 

Wliere  a  motion  to  dismiss  an  appeal  in  a  criminal  case  for  want  of  P^^"^^?! 
ecution  hajs  been  denied  upon  appellants  givine  a  stipulation  that  it  may^ 
dismissed  if  he  is  not  ready  for  argument  at  the  foflowing  term,  a  8?*^^^^^ 
motion  made  at  such  term  will  be  granted  though  he  maKea  affidavit  ^*^-*^ 
he  has  been  unable  tf*  procure  the  stenographer's  notes  in  time  to  ooml^*^ 
with  his  stipulation  People  v.  Wilson,  50  St.  Rep.,  419  ;  21  N.  Y.  Sup;^' 
671. 

CHAPTER  III. 

ilRGUMENT   OF  THE   APPEAL. 

Section  535.  Appeal  to  the  appellate  division,  how  and  where  brought  to  ^^^ 

gumeiU. 

536.  Appeal  to  ?ourt  of  apix'als,  how  brought  to  argument. 

537.  Notice  of  iirgument  to  counsel  for  defendant. 
588.  Papers  on  appeal,  by  whom  furnished,  and  effect  of  omission. 

539.  Judtrment  cf  aftirmance  may  be  without  argument,  if  appella 

fail  to  appear.     Reversal,  onty  upon  argument,  though 
spoiideiit  fail  to  appear. 

540.  Number  of  t  ounsel  to  be  head.    Defendant's  counsel  to  cl 

the  arguniCnt. 

541.  Defendant  need  not  be  present. 

§  535.  Appeal  to  tho  appellate  diylsion;  how  and  ii 
brought  to  argument.— An  appeal  to  the  appellate  division 
the  supreme  court  may  be  brought  to  argument  bv  either  part^^ 
on  ten  days'  notice,  on  an}'  day,  at  a  term,  held  in  the  departmeii-  ^ 
in  which  the  original  judgment  was  given. 

Am'd  by  chap.  880  of  1885.    In  effect  January  1,  1896. 

Am'd  by  chap.  384  of  1884. 

This  amendment  substituted  the  word  *'  department "  for  *•  district" 

Appeals  in  a  criminal  action  may  ^e  heard  on  any  day  in  the  teim.  Sup* 
Ct.  rules,  43. 

They  are  entitled  to  a  preference.    Section  790  of  Code  of  Cttvil  Proo^ 
dure. 


'    Of  the  State  of  Kew  Yoek.  221 

36.  Appeal  to  eonrt  of  appeala  tatA  liow  bronybt  to  kr^n- 

„  — An  appeal  to  tlic  court  of  appeals  may  in  the  aame  manner  be 
;ht  to  argumenl  bj  either  partj  on  any  day  in  term,  ami  where  the 
nent  appealed  from  is  ot  death  the  appeal  must  be  brought  on  for 
aeut  within  six  months  from  the  taking  of  such  appeal,  unless  the 
,  for  good  cause  shown,  shall  enlarge  the  time  for  liat  purpose. 
I'd  by  ch.  360,  Laws  1902.  To  take  effect  September  1,  1602. 
i37.  Notleoofarvninoiitlocaanaelfor defendant, — If  it  coun- 
vithin  five  days  alter  the  appeal,  have  given  notice  to  the  district 
ney,  that  he  appears  for  the  defendant,  notice  of  argument  must  be 
d  on  him,  instead  of  the  defendant;  otherwise,  notice  must  be  served 
e  court  may  direct. 

i38.  Papera  apan  appeal,  by  whom  fttmlahed,  and  efliwet  of 
tloa  — When  the  appca)  is  called  for  argument,  the  appellant  must 
ih  the  court  with  copies  of  the  notice  of  appeal  and  judgment- roll, 
>t  n^iere  the  judgment  is  of  death.     If  be  fail  so  to  do,  the  appeal 

be  dismisHed,  unless  tlic  court  otheni'iBO  direcL 
I'd  V  ch.  493  ot  18B7.    See  Sup.  CI.  rule  41. 

iB,  JTadgmentofafflmtaDaepiay  be  without  arfomentlf  appel* 
fail  to  ivpear  |  refnaal  only  i^po"  argument,  thongb  roapon* 

bile  to  appear. — Judgment  of  afflrmance  may  be  given  witnout 
nent,  if  the  appellant  fails  to  appear,  or  where  the  judgment  appealed 
is  of  death  and  it  shall  not  have  been  brought  on  for  argument  within 
aontha  from  the  taking  of  such  appeal,  unless   the  court,   for  good 
I  shown,  shall  have  enlarged  said  time.    But  Judgment  of  reversal  can 
be  given  upon  argument  though  the  respondent  fail  to  appear, 
I'd  by  ch,  369,  Laws  1902.    To  take  efTect  September  1,  1902, 
judgment  of  reversal  can  only  be  given  upon  argument  which  satis&ea 
ppellato  court  that  the  judgment  appealed  from  should  be  reversed, 
though  the  district  attorney  fails  to  appear  in  the  case.     People  v,  - 
Der,  7  St  Rep.,  846;  44  Hun,  235.    See  Sup.  Ct.  rule  16. 

40,   Hnmber  of  connael  to  be  heard.    Defondant'a  connaelto 

I  the  armament. — Upon  the  arsumcnt  of  the  appeal,  if  the  crime  bo 

hable  with  daath,  two  counsel  on  each  side  must  be  heard  if  they  re- 
it.     If  any  other  case,  the  court  mny,  in  its  discretion,  restrict  the 

sent  to  one  counsel  on  each  side.     The  counsel  for  the  defendant  ia 

ed  to  the  closing  argument. 

11.  Defendant  need  not  be  present.  —  The  defendant  need  not 

lally  appear  in  the  appellate  court. 
escapMl   priboncr   can   take   nu  action   before  the  court.     People  t>> 

,  fiO  N.  T.  80:  Matter  of  O  Byrne,  2»  St.  Rep.,  116;  65  Hun,  438. 

CHAPTER  IV. 

JUDGMEXT,  UPON  APPEAL. 

iff  B42.  Court  to  give  judgment,  without  regard  to  technical  errors, 
defects  or  exceptions,  not  affecting  substantial  riphts. 
643.  Uaj  reverse,  aHirm  or  modify   the  judgment,   and  order   % 

new  trial. 
S44,  New  trial. 

645.  Defendant  to  bo  diseharRcJ  on  reversal  of  judgment  against 

him,  where  new  trial  i-i  not  ordered. 

646.  Judgment  of  aflirm.ancp,  how  to  be  carried  into  efTcct. 

647.  Judgment  of  appellate  court,  how  entered  and  remitted. 
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Section  548.  Papers  returned  to  be  remitted. 

549.  Jurisdiction  of  appellate  court  ceases,  after  juagment  re> 
mitt^. 

§  542.  Court  to  give  judgment  without  regard  to  teohnioal 
errors,  defects  or  exceptions,  not  afibcting  substantial  rights.- 
After  hearing  the  appeal  the  court  must  give  judgment,  with- 
out regard  to  technical  erroi"8  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties. 

See  section  285,  ante  ;  section  648,  post. 

See  notes  under  section  764  of  the  Code  of  Criminal  Procedure. 

The  case  of  People  v.  Sharp,  10  St.  Rep.,  522 ;  45  Hun,  499,  518,  was  re- 
versed in  12  St.  Rep.,  217  ;  107  N.  Y.,  427. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656 ;  44  Hun,  288 ;  5  N.  Y.  Cr., 
371,  was  reversed  in  13  St.  Rep.,  515  ;  108  N.  Y.,  137. 

The  case  of  People  v.  Bork,  31  Hun,  360  ;  2  N.  Y.  Cr.,  56,  was  reversed  in 
96  N.  Y.,  188 ;  2  N.  Y.  Cr.,  177. 

See  People  ex  rel.  Bork  v.  Gilbert,  1  N.  Y.  Cr.,  398 ;  reversed. 

Duty  of  court. — It  is  the  duty  of  an  appellate  court,  in  a  criminal  ao 
tion,  to  ji^ve  with  reason  and  discretion,  full  force  and  effect  to  the  proris- 
ions  of  this  section.     People  v.  Dimick,  11  St.  Rep.,  739  ;  107  N.  Y.,  18,  U. 

The  general  term  does  not,  on  appeal,  regard  technical  errors,  defects  or 
exceptions  which  do  not  iiffect  sulitantial  rights.  People  v,  Osterhoat,  84 
Hun,  261  ;  3  N.  Y.  Cr.,  445 ;  20  W.  Dig.,  294. 

The  requirement  of  this  section  is  to  be  reasonably  and  fairly  applied. 
People  V.  McQuade,  18  St.  Rep.,  288  ;  21  Abb.  N.  C,  436 ;  110  N.  Y..  S»4;  » 
N.  Y.  Cr.,  36  :  1  N.  Y.  Supp.,  160. 

The  court  is  no  longer  required  to  reverse  a  conviction  because  a  mere 
technical  error  is  disclosed  by  the  record.  Id.  But  every  statutory  pro- 
vision intended  for  the  benefit  of  the  accused  confers  a  substantial  right, 
which  cannot  be  disregarded  without  his  consent.     Id. 

Technical  errors,  etc. — Mere  technical  errors,  not  affecting  the  sub- 
stantial rights  of  the  defendant,  are  required  to  be  disregarded  by  this  sec- 
tion.    People  V.  Meyers,  7  St.  Rep.,  221 ;  5  N.  Y.  Cr.,  125. 

Under  this  section,  technical  errors  or  defects,  or  exceptions,  not  affect- 
ing the  substantial  rights  of  the  parties,  will  be  disregarded  in  giving  judg- 
ment on  appeal.     Millett  v.  People,  27  Hun,  469,  471. 

By  this  section,  appeals  are  required  to  be  determined  without  regard  to 
technical  errors  or  defects,  or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties.  People  v,  Kelly,  31  Hun,  ^6 ;  2  N.  T. 
Cr.,  21. 

An  irregularity,  which  does  not  prejudice  the  substantial  rights  of  tiie  de- 
fendant, will  not  invalidate  the  verdict.  People  p.  Menken,  86  Hun,  91 ;  5 
N.  Y.  Cr.,  243. 

In  view  of  tliia  section,  an  error,  to  call  for  the  reversal  of  a  judgment, 
must  prejudice  the  rights  of  the  defendant.  People  r.  Wentworth,  4  N.  Y. 
Cr.,  214. 

A  mere  technical  error  in  the  reception  or  exclusion  of  evidence  which 
does  not  violate  a  substantial  right  of,  or  withhold  a  substantial  benefit 
from,  the  defendant,  must  be  disregarded  on  appeal.  People  c.  Sharp,  5  N. 
Y.  Cr.,  388. 

A  new  trial  ought  not  to  be  granted  where  an  exception  ia  weU  taken, 
unless  tlie  jury  can  draw  from  evidence  admitted  under  it  some  unfevor- 
able  inference,  nor  when  the  party  excepting  has,  by  his  own  course  of  ex- 
amination, destroyed  the  force  of  his  oojection.  People©.  Buddensieck, » 
St.  Rep.,  664  ;  103' N.  Y.,  500  ;  S.  C,  4  N.  Y.  Cr.,  262. 

Tlie  charge  of  the  judge,  which  is  a  mere  '*  impertinence,  oranabstrart 
opinion  out  of  the  case,"  induced  by  the  defendant's  assertion,  but  founded 
on  no  e\'idence,  and  which  cannot,  in  any  reasonable  view,  woA  P'^P' 
dice  to  the  defendant,  is,  even  though  technically  erroneouB,  no  ground  wr 
a  new  trial  People  v,  Johnson,  5  St.  Rep.,  606 ;  104  N.  Y.,  218;  6N.  i. 
Cr.,219. 

Where  no  errors,  that  were  prejudicial  to  the  defendant,  are  found,  v* 
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judgment  and  order  should  be  aflirmed.    People  v.  Brooks,  89  St  Bep.,  882  ; 
aflTd,  43  id.,  2W ;  131  N.  Y.,  827. 

A  new  trial  will  not  be  granted,  even  in  a  criminal  case,  for  an  erroneous 
Tilling  of  the  court  upon  some  legal  proposition,  where  the  appellate  tribunal 
can  see  that,  by  no  possibility,  could  the  error  have  worked  any  harm  to 
defendant.     People  r.  Wood,  36  St.  Rep.,  964  ;  126  N.  Y.,  254 

'Where  it  is  not  apj^rent  that  any  substantial  right  of  the  defendant  is  af- 
fected, a  new  trial  will  not  be  granted.  People  v,  Sweeney,  36  St.  Rep.,  77  ; 
18  N.  Y.  Supp.,  25. 

The  admission  of  erroneous  evidence  must  be  disregarded  on  appeal,  under 
this  section,  when  the  fact,  sought  to  be  proved  by  it,  conclusively  appears 
by  the  uncontradicted  testimony  of  other  witnesses.  People  o.  Bums,  2  N. 
Y.  Cr.,427. 

The  rule,  laid  down  in  this  section,  was  applied  in  People  v.  Brooks,  48 
St.  Rep.,  297;  131  N.  Y.,  327,  to  a  case  where  the  defendant  was  not 
harmea  by  the  exclusion  of  further  testimony  from  him  on  a  particular 
subject. 

llie  admission  of  incompetent,  but  wholly  immaterial,  testimony  fur- 
nishes, in  view  of  this  section,  no  ground  for  a  new  trial.  People  v.  Fan- 
xiing,  43  St.  Rep.,  775 ;  4  SUv.  (a.  App.),  135  ;  131  N.  Y.,  664 ;  8  N.  Y.  Cr., 
869. 

Where  the  prosecution  does  more  than  it  is  obliged  to  do  to  secure  the 
conviction  of  the  defendant,  he,  if  he  is  not  injured  by  such  action,  is  not 
entitled  by  reason  of  the  provisions  of  this  section,  to  complain  of  it.  People 
t».  CJonnor,  25  St.  Rep.,  141 ;  53  Hun,  352  ;  6  N.  Y.  Supp.,  222. 

The  refusal  of  the  court  to  strike  out  evidence,  in  a  criminal  action,  which 
could  not  have  influenced  the  verdict,  furnishes  no  reason  for  a  reversal  of 
the  conviction.  People  v.  Chacon,  1  St.  Rep.,  386  ;  1  Silv.  (Ct.  App.),  41 ;  102 
K.  Y.,672;  4N.  Y.Cr.,  173. 

Error  in  requiring  defendant,  on  his  cross-examination,  to  answer  ques- 
tions, not  proper  nor  pertinent  to  the  issue,  if  it  is  not  productive  of  any 
injurious  effect,  forms  no  ground  for  the  reversal  of  the  judgment.  People 
w.  Irving,  2  N.  Y.  Cr.,  51 ;  81  Hun,  616. 

Where  the  erroneous  admission  of  evidence  had  no  important  effect  upon 
the  result  of  the  trial,  the  appellate  court  may,  under  the  provisions  of  this 
section,  decline  to  grant  a  new  trial.  People  v.  Wayman,  38  St.  Rep.,  754 ; 
3  Silv.  (Ct.  App.),  500  ;  128  N.  Y.,  588. 

Where  the  appellate  court  cannot  say  that  the  admission  of  incompetent 
evidence  was  not  prejudicial  to  the  defendant,  it  cannot  disregard  the  error 
xinder  the  rule  enunciated  in  this  section,  and  affirm  the  judgment.  People 
V.  Stoddard,  45  St.  Rep.,  916. 

Where  the  time  alleged  in  the  indictment  varies  from  that  shown  by  the 
proof,  and  this  variance  was  not  called  to  the  attention  of  the  court  on  the 
trial  nor  presented  by  exception,  it  is  not  available  on  appeal.  People  v. 
Formoso,  43  St.  Rep.,  655  ;  181  N.  Y.,  481. 

A  variance  between  the  indictment  and  proof,  in  the  name  of  the  com- 
plainant, where  it  does  not  affect  the  substantial  rights  of  the  defendant, 
can  be  of  no  avsdl  on  the  appeal.  People  v.  Hagan,  37  St.  Rep.,  661 ;  14 
N.  Y.  Supp.,  238. 

Whether  the  erroneous  exclusion  of  a  single  juror  from  the  panel  by  mis- 
take or  inadvertence,  where  it  can  be  fairly  inferred  that  no  injury  resulted 
to  the  defendant,  may  be  disregarded  imder  this  section,  was  not  decided  in 
People  V,  McQuade,  18  St.  Rep.,  288 ;  21  Abb.  N.  C,  449  ;  110  N.  Y.,  284 ;  6 
N.  Y.  Cr.,  86. 

Assignments  of  errors  are  to  be  considered  and  decided  in  view  of  the 
provisions  of  liiis  section.    Id. 

If  evidence,  of  a  kind  most  important  and  predominating,  has  been  offered 
on  the  part  of  the  defendant,  and  ruled  out  on  the  objection  of  the  people 
and  under  the  defendant's  exception,  such  ruling  is  error,  which  demands 
the  reversal  of  Uie  judgment  of  conviction.  People  c.  Wood,  36 St.  Rep., 
954 ;  126  N.  Y.,  254.  In  such  case,  the  appellate  court  is  not  at  hberty,  under 
this  section,  to  say  that  the  error  is  merely  technical,  or  that  the  substantial 
rights  of  the  defendant  have  not  been  affected.  Id.  This  is  so,  even  though 
th«  court  may  be  inclined  to  think  that  upon  the  whole  case,  with  such, 
evidence  admitted,  tiie  defendant  should  have  been  convicted.    Id. 
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See  People  c.  Hughes,  46  St.  Rep.,  465 ;  8  N.  Y.  Cr.,  451 ;  19  N.  Y.  SnpiL 
551 ;  People  ».  Brooks,  39  St.  Rep..  827  ;  15  N.  Y.  Supp.,  366 ;  People  «. 
Stoddard,  45  St.  Rep.,  915 ;  19  N.  Y.  Supp.,  987 ;  People  v.  Upton,  ^  Sb 
Rep.,  777  ;  9  N.  Y.  Supp.,  686  :  People  r.  Clark,  49  St  Rep.,  501 ;  20  N.  Y. 
Supp.,  731 ;  People  o.  Bosworth,  45  St  Rep.,  520 ;  64  Hun,  83 ;  People  «. 
Lawrence,  51  St  Rep.,  288 ;  187  N.  Y.,  522 ;  Peoj^e  o.  Kennedy,  51  St  Rep., 
814 ;  22  N.  Y.  Supp.,  269 ;  People  c.  Hartley,  51  St.  Rep.,  805 ;  22  nTy. 
Supp.,  296;  People  v.  Bradner,  10  St  Rep.,  667 ;  107  N.  Y.,  12 ;  Pec^e  r. 
Ostrander,  45  St.  Rep.,  555 ;  64  Hun,  88  ;  People  v.  Fanshawe,  47  St  Befk, 
847  ;  65  Hun,  97  ;  8  N.  Y.  Cr.,  858  ;  People  c.  Webster,  52  St  Rep.,  2»;  » 
N.  Y.  Supp.,  640. 

§  548.  *  May  reyerse,  affirm  or  modify  the  Jodcment,  wmA,  order  t 
new  trial  and  on  affirmance  of  capital  conyiction  fix  the  time  for  tke 
execution  of  tlie  sentence.— Upon  hearing  the  appeal  the  appellate  court 
may,  in  cases  where  an  erroneous  judgment  has  been  entered  upon  a  UwfDl 
verdict,  or  finding  of  fact,  correct  the  judgment  to  conform  to  the  Judgment 
or  finding  ;  in  all  other  cases  they  must  either  reverse  or  affirm  the  judgment 
appealed  from,  and  in  cases  of  reversal,  may,  if  necessary  or  proper,  orders  new 
trial.  If  the  judgment  of  death  is  afiirmed,  the  court  of  appeals,  by  an  order 
under  its  seal,  signed  by  a  majority  of  the  judges,  shall  fix  the  week  daring 
which  the  original  sentence  of  death  shall  be  executed,  and  such  oider  shall  be 
sufficient  authority  to  the  agent  and  warden  of  any  state  prison  for  the  execu- 
tion of  the  prisoner  at  the  time  therein  specified,  and  the  agent  and  wtidBB 
must  execute  the  judgment  accordingly. 

Am'd,  ch.  427  of  1897. 

See  notes  under  preceding  section. 

See  notes  under  section  484,  ante. 

See  notes  under  section  764,  \>ont. 

Correction  of  judgment.— The  primary  object  of  the  fint  daiKe  of 
this  section  was  to  provide  for  cases  where  an  illegal  sentence  foUows  a 
lawful  conviction.     People  r.  Bradner,  10  St.  Rep.,  667  ;  107  N.  Y.,  1. 12. 

By  this  section,  it  is  made  the  duty  of  the  appellate  oourt,  where  an 
erroneous  judgment  has  been  entered  upon  a  lawful  verdict,  to  correct  the 
judgment  to  conform  to  the  verdict,  reople  «.  GrifiSn,  27  Hun,  685 ;  15 
W.  Dig.,  294. 

Thpre  is  no  provision  for  remitting  the  case  to  the  trial  court    Id. 

Where  an  erroneous  judgment  has  been  entered,  the  appellate  oouit  may 
correct  the  judgment.  People  ex  rel,  Devoe  v,  Kelly,  2  N,  Y.  Cr.,  480 ;  © 
Hun,  538. 

Where  the  conviction  is  unassailed,  and  the  judgment  is  reversed  for 
error  in  the  sentence,  the  appellate  court  should  remit  the  record  to  the 
court,  in  which  the  conviction  was  had,  to  pass  such  sentence  as  the  appel- 
late court  directs.     People  v.  Bauer,  3  N.  Y.  O.,  434. 

The  court  of  appeals  held,  ua  People  t\  Bork,  96  N.  Y..  188  ;  2  N.  Y.  Cr.. 
177,  that  the  appellate  court  was  not  obliged  to  fix  Uie  time  of  unprisoo- 
ment,  or  itselt  to  exercise  a  discretion.  The  appellate  oourt  directs  tiie 
sentence  when  it  points  out  the  law  providing  for  the  punishment  and 
directs  the  court  below  to  sentence  thereunder. 

The  language  and  intent  of  this  section  fairly  includes  the  case  where.  ^ 
negligence  or  inadvertence,  the  statement  of  the  offense  is  omitted  from 
the  clerk's  cntrv  of  judgment  iipon  the  minutes,  under  section  485  of  tiie 
Oxle  of  Criminal  Procedure.  People  p.  Bradner,  10  "St  Rep.,  667  ;1W 
N.  Y.,  1,  12. 

Disposition  of  appeal. — ^This  section  provides  that,  upon  hearing  w0 
ai)peaL  tlie  apjH'llat<^  court  must  either  reverse  or  affirm  the  judgmeot 
apiH^aled  from.  and.  in  oiuses  of  reversal,  may,  if  neoessary  or  proper,  order 
a  new  trial.     Peimle  r.  Palmer,  15  St.  Rep.,  tS  ;  109  N.  Y.,  419. 

Verdict  not  disturbed.— Where  a  verdict  of  conviotion  is  amply  !■{•■ 
fied  by  the  evidence  and  no  exception  has  been  taken  therein,  «m  the 
charj^e  wa.sfull  and  fair,  the  verdict  will  not  be  disturbed.  Peoples.  MiUff* 
50  St.  Rei).,  471  :  21  N.  Y.  Supp.,  388. 

New  trial  denied.— U]K)n  the  reversal  of  a  judgment  of  conTictioniiid 
the  onler  denying  a  motion  for  a  new  trial,  on  the  ground  that  tiie  fa^ 
proved  do  not  constitute  the  offense  charged  in  the  indictment,  where  i|r 
manifest  that  no  stron^r  oiiMe  can  In*  made  out  by  the  peopfe,  a  new  triw* 
unnecessary  and  should  not  be  ordere<l.    People  t:.  Oamp,  5119t  Bep.*  ^: 

Remanding  case. — Where,  upon  appeal  from  a  jud^mnt  of  eonvic^ 
in  a  criminal  action,  the  jfeneral  t^r.n  reverstni  the  «9onvic^n  and  dJa* 
charged  tlie  defendant  en  tlie  ^ruuna  c^a  tiie  insuiiiciency  pf  the  indictmeoV 
■ : .-— — —  ^ 
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decision  <^  the  court  of  appeals  that  the  indictmeat  was  suiBclent  and  a 
^yenal  of  the  judgment  on  that  ground  do  not  authorice  an  affirmance  of 
le  conviction  m  the  latter  court.  People  v,  Lawrence,  51  St  Rep. ,  286  ; 
rr  N.  Y.,  524.  The  defendant  has  the  right  to  a  review  by  the  genei^ 
rm  upon  the  evidence,  and  the  case  should  be  remanded  to  that  court  for 
further  hearing.  Id. 
See  People  oTKellogg,  51  St  Bep.,  102, 108. 

§  644.  l^«w  trial.— When  a  new  trial  is  ordeTed,  it  shall  pro- 

^d  in  all  respects  as  if  no  trial  had  been  had. 

See  section  462,  ante. 

When  a  new  trial  is  ordered,  it  shall  proceed  in  all  respects  as  though  no 

ial  had  been  had.    People  v.  Palmer,  15  St  Rep.,  78 ;  109  N.  T.,  419. 

Upon  a  new  trial,  the  defendant  is  to  be  tried  m  all  respects  as  though  he 

idnotbe^i  tried  previously.    People  v,  Webster,  86   St  Rep.,  ^:  59 

on,  402  ;18  N.  Y.  Supp.,  414. 

See  People  v.  Cignarale,  16  St  Rep.,  155  ;  6  N.  Y.  Cr.,  98. 

§  545.  Defendant  to  be  discharged  on  reversal  of  judgment 
gainst  him,  where  new  trial  is  not  ordered.— If  a  judgment 
rainst  the  defendant  be  reversed,  without  ordering  a  new  trialt 
16  appellate  court  must  direct,  if  he  be  in  custody,  that  he  be 
scharged  therefrom,  or  if  he  be  admitted  to  bail,  that  his  bail 
J  exonerated,  or  if  money  be  deposited  instead  of  bail,  that  it  be 
funded  to  the  defendant. 

§  546.  Judgment  of  affirmance,  how  to  be  oarried  into  eiBbot.^ 
n  a  judgment  of  affirmance  against  the  defendant,  the  original 
.dgment  must  be  carried  into  execution,  as  the  appellate  court 
ay  direct,  and  if  the  defendant  be  at  large,  a  bench  warrant 
ay  be  issued  for  his  arrest.  If  a  judgment  be  corrected,  the 
uTected  judgment  must  be  carried  into  execution  as  the  appel- 
te  court  may  direct. 

Amended  by  cha^.  860  of  1882. 

TkuB  amendjnent  introduced,  at  the  end  of  the  first  sentence  of  the  orig- 
al  section,  the  words  "  and  if  the  defendant  be  at  large,  a  bench  warrant 
av  be  issued  for  his  arrest" 

se-«enteaoing.— Prior  to  the  act  of  1868  (chap.  226),  there  was  no 
(wer  in  the  court  of  appeals,  on  tlie  reversal  of  a  judgment  of  conviction 
a  criminal  case  for  error  in  the  sentence,  either  to  re-sentence  the  pris- 
ler,  or  to  remit  the  case  for  re-^entence  to  the  court  below.  People  v. 
irk,  IK)  N.  Y.,  188,  200  ;  Ratzky  v.  People,  29  Id.  124.  The  above  act  was 
aaed  to  remedy  this  defect  in  legislation.  Id.  It  was  continued  in  force, 
a  rule  of  procedure,  by  section  962  of  the  Code,  in  re6X)ect  to  actions  pend- 
g  when  the  Code  of  Cnminal  Proccduro  took  effect,  and  was  not  repealed 
'  the  change  in  tiie  mode  of  bringing  up  cares  for  review.  People  v.  Bork, 
de. 

WhNe  a  prisoner  has  been  convicted  and  sentenced  to  capital  execution 
I  a  day  specified,  and  a  stay  of  execution  granted,  and  the  conviction  was 
Snaed  by  ^e  general  term,  the  latter  court  should  sign  a  warrant  directed 
the  proper  officer  commanding  him  to  execute  the  sentence.  Moett  v. 
iople,  85  N.  Y.,  878,  888.  It  is  not  strictly  regular  for  such  court  again  to 
fli  seatenoe  on  tk»  prisoner.  Id.  It  is  not  material  that  the  court  passing 
.1  centence  is  differently  (if  legally)  constituted  from  that  which  affirmed 
« jadgment.    Id. 

§  547.  Judgmentof  appellate oourty  how enteredaudremitted.-* 

Hien  tiie  judgment  of  the  appellate  conrt  is  given,  it  must  be 
ntmied  in  the  judgment  book,  and  a  certified  copy  of  the  entry 
>rtiiwith  remitted  to  the  clerk  with  whom  the  original  judg- 
15 
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mentrroll  is  filed,  or,  if  a  new  trial  be  ordered  in  another  countj, 
to  the  clerk  of  that  county,  unless  the  judgment  be  rendered  m 
the  absence  of  the  adverse  party,  in  which  case,  the  court  may 
direct  it  to  be  retained,  not  exceeding  ten  days. 

See  Court  of  Appeals  rule,  15. 

See  notes  under  section  549,  post. 

Direction  upon  afOrmance. — Upon  affirmance  of  judgment  of  convic- 
tion, the  court  is  directed  to  enter  judgment  and  to  remit  a  certified  copy 
thereof  with  the  return  and  decision  of  the  general  term  to  the  trial  ooart 
People  V.  Harris,  28  St.  Rep.,  297,  301 ;  4  SUv.  (Sup.  Ct),  537. 

On  affirmance  of  the  judgment  and  order  of  the  court  of  sessions,  the 
clerk  was  directed  to  enter  judgment  and  remit  a  certified  copy  thereof, 
with  the  return  and  decision  of  the  general  term,  to  the  former  court 
People  V.  Sweeny,  36  St.  Rep.,  77 ;  13  N.  Y.  Supp.,  25  :  People  v.  Bosworth. 
45  St.  Rep.,  520  ;  64  Hun,  83 ;  People  v.  Upton,  29  id.,  7T7,  779;  9  N.  Y. 
Supp. ,  686 

In  People  r.  Morehouse,  25  St.  Rep.,  297  ;  2  Silv.  (Sup.  Ct.),  245 ;  6  N.  Y. 
Supp. ,  7b5  ;  the  clerk  was  directed,  upon  affirmance  of  judgment  and  order 
denying  a  new  triid,  to  enter  judgment  and  remit  a  certified  copy,  with  the 
return  and  decision  of  the  general  term  to  the  trisd  court,  pursuant  to  this 
and  the  following  section. 

Direction  upon  reversal. — Upon  reversing  the  judgment  of  convic- 
tion, and  order  denying  a  new  trial,  the  general  term  directed  the  clerk  to 
enter  judgment  and  remit  a  certified  copy  thereof,  with  the  return  and  its 
decision  to  tlie  court  of  sessions,  pursuant  to  this  and  the  next  section. 
People  r.  Benedict,  49  St.  Rep.,  288  ;  21  N.  Y.  Supp.,  62. 

People  V.  Hill,  47  St.  Rep.,  779  ,  65  Hun,  420 ;  People  r.  Stoddard,  45  St 
Rep.,  916  ;  19  N.  Y.  Supp.,  937  ;  People  r.  Betsinger,  49  St.  Rep.,  598 ;  21  N. 
Y.  Supp.,  137. 

On  the  reversal  of  the  judgment  and  disallowance  of  the  demurrer,  with 
liberty  to  defendant  to  plead,  the  clerk  was  directed  to  enter  judgment 
and  remit  a  certified  copy  thereof,  with  the  return  and  decision  of  the  gen- 
eral term,  to  the  court  of  oyer  and  terminer.  People  r.  Crotty,  30  St  Rep., 
46. 

See  also  People  v.  Christy,  47  St.  Rep.,  924;  65  Hun,  358;  People  t. 
Ostrander,  45 St.  Rep.,  555  ;  64 Hun,  83  ;  People  v,  Severence,  51  St.  Rep.,  405; 
67  Hun,  190  ;  22  N.  Y.  Supp.,  96 ;  People  v.  Harris,  28  St.  Rep.,  297  ;  7  5. 
Y.  Supp.,  776 ;  People  v.  Lyons,  17  St.  Rep.,  766  ;  2  N.  Y.  Supp.,  605,  606, 

§  548.  Papers  returned,  to  be  remitted.— The  decision  of  tlie 

court  luul  the  return  shall  l)e  remitted  to  the  court  below  in  the 

same  form  and  ir- .inner  as  in  civil  actions. 

Amended  by  chap.  505  of  1884. 

This  amendment  recjuired  the  papers  to  be  remitted  by  the  appeUate 
eourt. 

See  notes  under  the  preceding  section. 

See  People  v.  Harris,  28  8t.  Rep..  297,  301 ;  4  Silv.  (Sup.  Ct.),  587  ;  7N.Y. 
Supp.,  776;  People  v.  Morehouse,  25  St.  Rep.,  297;  2  Silv.  (Sup.  Ct), 
245  ;  6  N.  Y.  Supp.,  705;  People  v.  Severence,  51  St.  Rep.,  405  :  22  N.  Y. 
Supp.,  96  ;  67  Hun,  190  ;  People  v.  Betsinger,  49  St.  Rep.,  597  ;  21  N    Y 


5 

N.Y.  Cr.,234. 

§  549.^  Jurisdiction  of  appellate  court  ceases,  after  Judg- 
ment remitted. — After  the  certificate  of  the  judgment  has  been 
remitted  as  provided  in  section  547,  the  appellate  court  has  no 
further  jurisdiction  of  the  appeal,  or  of  the  proceedings  thereou: 
and  e.Kcept  as  provided  in  section  5-43,  all  orders,   which  may  be 

♦See  §  830,  post. 
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icessary  to  carry  the  judgment  into  effect,  must  be  made  by  the 
>urt  to  which  the  certificate  is  remitted,  or  by  any  court  to  which 
e  cause  may  thereafter  be  removed, 
Ara'd,  ch.  427  of  1897. 

This  section  is  a  general  provision  relating  to  all  criminal  appeals,  and  no 
ception  is  made  as  to  capital  cases.    People  v.  Lyons,  17  St.  Rep.,  7G8;  6 
Y.  Cr.,  136  ;  2  N.  Y.  Supp.,  605,  606. 

[t  is  mandatory,  and  imposes  an  absolute  duty  upon  the  court  to  which 
e  judgment  has  been  remitted.    Id. 

[n  the  absence  of  an  application  by  the  attorney-general  or  district  attor- 
y,  under  sections  503  and  504,  antet  for  re-sentencing  the  prisoner,  the 
3vi8ions  of  this  section  are  in  force.    Id. 

[n  the  case  of  a  conviction  of  murder  in  the  first  degree  in  the  court  of 
neral  sessions,  this  court  has  jurisdiction,  after  the  cause  has  been  re- 
tted to  it  after  an  affirmance  by  the  court  of  appeals,  to  name  the  date 
'  the  infliction  of  the  death  penalty.    Id. 
See  People  v.  Beckwith,  8  St.  Rep.,  759;  42  Hun,  868;  5  N.  Y.  Cr.,  284. 
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'  Vn.  D^missal  of  the  action,  before  or  after  the  indictment,  for 
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CHAPTER  I. 

BAIL. 

nCLX     I.  In  what  cases  the  defendant  may  be  admitted  to  baiL 
IL  Bail,  upon  being  held  to  answer,  before  indictment 
m.  Bail,  upon  an  indictment,  before  conviction. 
IV.  Bail,  upon  an  appeal. 

V.  Deposit,  instead  of  bail. 
yi.  Surrender  of  the  defendant. 

vn.  Forfeiture  of  the  undertaking  of  bail,  or  of  the  deposit  of 
^^^        money. 

VnL  Re-commitmeht  of  the  defendant,  after  having  given  bail,  d 
deposited  money  instead  of  balL 

ARTICLE  I. 

WHAT  CASES  THE  DEFENDANT  MAY  BE  ADMITTED  TO  BAIL. 

Bbctign  5B0.  Admission  to  bail,  defined. 

551.  Taking  bail,  defined 

552.  Offenses  not  bailable. 

553.  Admitting  to  bail.    Form  of  undertaking. 
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SEtTiaii  564.  tn  what  cases  he  may  be  admitted  tx>  bail,  after  ooovlotfan 

and  upon  appeaL 

655.  Nature  of  bail  before  conviction. 

656.  Nature  of  bail  after  conviction  and  upon  appeaL 


550.  AdmiMdon  to  bail  deAned.--*When  the  defendant  is 
hefd  to  appear  for  examination,  bail  for  such  appearance  maybe 
taken  eiUier, 

1.  By  the  magistrate  who  issued  the  warrant  or  before  whom 
the  same  is  returnable ;  or 

2.  By  any  judge  of  the  supreme  court. 

§  561.  Taking  bail,  defined.— The  taking  of  bail  consists  in  the 
acceptance^by  a  competent  court  or  magistrate,  of  the  undertak- 
ing of  sufficient  bail  for  the  appearance  of  the  defendant  acoofd* 
ing  to  the  terms  of  the  undertaking,  or  that  the  bail  will  pay  to 
the  people  of  this  state  a  specified  sum. 

See  eighth  amendment  to  Federal  Constituti<m;  section  5,  ait.  1,  of  State 
Constitution. 

The  power  to  admit  to  bail  is  incident  to  the  power  to  hear  and  determine. 
People  V,  Van  Home,  8  Barb.,  158;  6  Abb.  N.  G.,  Sa 

The  probable  amount  of  defendant's  liability  detamines  the  amoant  of 
bail.  People  o.  Tweed,  13  Abb.,  N.  S.,  148, 15d.  Jn  a  iKOper  case,  periiape 
this  rule  may  be  relaxed.    Id. 

§  652.  Offenses  not  bailable. — The  defendant  cannot  be  ad- 
mitted to  bail  except  by  a  justice  of  the  supreme  Oburif  vfaeieha 
la  chained, 

1.  With  a  crime  punishable  with  death; 

2.  With  the  infliction  of  a  probably  fatal  injaty  upon  another, 
and  under  such  circumstanoea,  as  ihat^  if  death  ensue,  the  crime 

would  be  murder. 

Am'd  by  chap.  880  of  1895.    In  effect,  Jaouaij  1,  ISOt. 

Amended  by  chap.  860,  of  1883. 

This  amendment  introduced,  in  the  first  clause  of  tlie  original  leotkn, 
the  words,  "  except  by  a  judge  of  the  supreme  coort  or  by  a  ooort  of  oftf 
and  terminer." 

Capital  Cases. — ^The  principles  which  govern  criminal  courts  in  aOov- 
ing  persons,  charged  witn  crime,  to  go  at  large  upon  bail  were  stifted  in 
Golems  case,  4  Abb.  N.  S.,  280. 

Tiie  fact  that,  upon  a  former  trial  for  murder,  the  jury  di8ag[reed,  is  not, 
of  itself,  a  controlling  reason  for  admitting  the  prisons  to  bail  pending  ft 
second  trial.    Cole's  case,  ante. 

Even  in  capital  cases,  the  accused  is  entitled  to  be  bailed,  mdesi  thtivoof 
is  evident,  or  the  presumption  is  great.  Peofde  v.  Petty,  8  Abb.  N.  &♦  27. 
In  this  case,  it  was  held  tnat,  where  the  prisoner  had  hten  twice  tried,  and, 
on  both  occasions,  the  jury  were  unable  to  agree  on  a  veidict,  it  wai  ft 
proper  case  for  exercising  the  power  to  hsSL 

§  553.  In  whatcasesdefldndantmaybeadmittadtoball»beibre 
conviction.— If  the  charge  be  for  any  other  crime,  ha  mayb 
admitted  to  bail,  before  conviction,  as  follows : 

1.  As  matter  of  ri^lit,  in  cases  of  misdemeanor; 

2.  As  a  matter  of  discretion,  in  all  other  cases. 

Misdemeanor. — A  i)orson,  arrested  on  a  warrant  for  a  violatioa  of  >e^ 
tion  442  of  the  Penal  Code,  is  entitled,  as  a  matter  of  right,  to  be  admWed 
to  bail,  under  this  section.  Matter  of  Vreeland  «.  Thomas.  16  St  Bep.,  857; 
2N.  Y.  Supp.,  39. 

Felony. — In  cases  of  felony,  the  prisoner  cannot,  as  a  matter  of  n^ 
be  admitted  to  bail.  People  9.  Shattuck,  6  Abb.  N.  C,  83.  Whetlier  he sbill 
be  let  to  bail,  is  a  question  restiug  in  the  sound  legal  dIscntioB  of  ^^ 
court.  Id. 
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^  554.  In  what  ca»e8  he  may  be  admitted  to  trial,  before  eonTiction, 

ete.     Before  conyictioo.  defeudant  may  be  admitted  to  bail : 

1.  Bor  bit^i^ipeamDce  before  tbe  magistrate  on  tbe  ezamimition  of  the  charge, 
before  being  held  to  answer. 

2^  To  appear  at  the  court  to  which  the  magistrate  is  required  by  section  two 
liundred  aiMl  tweaty^iie  to  retura  the  dipositiooe  and  stateaoeata  upoa  the  de- 
fendant being  held  to  answer  after  examination. 

8.  After  indictment,  either  upon  tlie  bench  warrant  issued  for  hiaanest  or 
upon  an  order  of  the  court  committing  him  or  ealarging  the  amount  of  bail,  or 
upon  his  being  surrendered  by  his  bail,  to  answer  the  indictment  in  the  court 
in  whicli  it  is  found,  or  to  which  it  may  be  sent  or  removed  for  trial.  And  aoy 
<;aptaiii  or  sergeant  of  polioe,  or  acting  sergeaut  of  police,  in  any  city  or  villa^ 
of  th^  state,  mu:$t  take  bail  for  his  appearance  before  a  oompeteot  aud  aceessi- 
hie  magistrate  the  next  morning  from  any  person  arrested  for  a  misdemeanor 
lietween  elevea  o'clock  in  ttie  morning  and  eiglit  o'clock  the  next  morninff, 
iuet  aa  soon  as  the  person  offers  himsel  f  as  bail  for  the  person  or  persons  arrestea. 
Wbeo  such  captaiD  or  seigeant  of  police  or  acting  sergeant  of  police  takes  bail, 
he  must  take  it  by  an  undertaking  in  the  form  in  this  section  mentioned,  exe- 
'Ciiied  io  hia  presence  by  the  defendant  and  at  least  one  surety,  who  must  tustify 
underoath,  or  by  the  personal  imdertaking  of  the  defendant,  secured  oy  the 
<iap«iait  of  money  or  personal  property  accompanied  by  an  oath  of  owneiiBhip, 
in  the  oaaes  and  in  such  manner  as  hereinafter  provided ;  and  for  these  pur- 
poses tbe  officer  ma^  administer  all  necessary  oaths.  The  amount  of  bail 
takes  by.  a  captain  or  sergeant  of  police  or  acting  i>eTgeant  of  police,  under  this 
aection,  must  be  as  follows :  If  the  offense  be  the  violation  of  a  corporation 
ordinance,  the  amount  of  the  bail  must  be  one  hundred  dollars,  except  that  if 
a  coaviction  upon  the  charge  would  render  the  defendant  liable  only  for  a  flee, 
^e  amount  of  the  bail  must  be  double  the  largest  fine  that  could  be  imposed  ; 
if  the  conviction  would  render  him  liable  to  imprisonment  for  thirty  days  or 
less,  the  amount  of  the  bail  must  be  two  hundred  dollars.  In  all  other  cases 
the  amount  of  bail  must  be  five  hundred  dollars.  In  lieu  of  a  bondsmea,  if 
the  offense  be  the  violation  of  a  corporation  ordinance  where  conviction  renders 
the  defendant  liable  to  a  fine  only,  he  may  give  his  personal  undertaking,  se- 
cured by  a  deposit  with  such  captain  or  sergeant  of  police,  or  acting  sergeant 
of  police,  of  money  or  of  personal  property  equal  in  value  to  double  the  largest 
fine  that  can  be  imposed.  If  personal  property,  the  person  making  or  authoriz- 
ing the  deposit  shall  take  and  subscribe  an  oath  that  he  is  the  owner  Uiereof, 
ana  authorized  to  make  such  deposit.  A  false  oath  in  this  particular  is  de- 
clared to  be  perjury  and  punishable  accordingly.  Money  or  personal  property 
thus  depositai  conveniently  transportable  shall  be  taken  to  the  court,  by  the 
ofllcer  making  the  arrest,  at  the  time  defendant  is  required  to  appear  and,  upon 
the  conditions  of  the  undertaking  being  satisfied,  it  shall  be  restored  to  the  de- 
fendant. If  the  deposit  be  personal  property,  which  can  not  conveniently  be 
Inought  to  court,  the  defendant  shall  be  entitled  lo  an  order  from  the  magistrate 
directing  the  deliyery  thereof  to  the  owner  after  the  conditions  of  the  under- 
taking £ive  been  satisfied. 
The  form  of  tbe  iMdertAking,  with  surety,  must  be  as  follows  : 

We,  A  B,  defendant,  and  residing  at . .     ,  in    ,  and  C  D 

surety,  residing  at ,  hereby  jointly  and  severally  undertake  that 

the  above  A  B,  defendant,  shall  appear  and  answer  the  complaint  (describing  it 
briefly)  before  the  magistrate  before  whom  he  would  be  arraigned  if  not  bailed 

on  the day  of eighteen  hundred  and  ninety , 

and  at o'clock,  to  answer  to  the  complaint,  and  there  remain  to 

answer,  subject  to  an  order  of  the  magistrate,  and  render  himself  in  execution 
thereof,  or  if  he  fail  to  perform  either  of  these  conditions,  then  we  will  pay  to 

the  people  of  the  state  of  New  York  the  sum  of dollars. 

The  form  of  the  personal  undertaking,  with  deposit,  shall  be  as  follows  : 

I,  A»  B,  defendant,  residing  at  number street,  in  the 

of .,  hereby  personally  undertake  and  agree,  that  I  will  appear 

and  answer  to  the  complaint  of  violating  the  ordinances  of  the  corporation  of 

,  to  wit :  (here  briefly  state  charge)  before  the  magistrate  before 

whom  I  would  be  arraigned  if  not  bailed,  on  the day  of , 

eighteen  hundred  and  ninety ,  at      o'clock  in  the 

noon,  to  answer  to  the  complaint,  and  there  remain  to  answer,  subject  to  any 
order  of  the  magistrate,  and  render  myself  in  execution  thereof,  or  if  I  fail  to 
berform  either  of  these  conditions,  then  I  will  pay  to  the  people  of  the  state  of 

New  York  the  sum  of dollars,  to  secure  which  payment  there 

haa  l)een  deposited  herewith  (if  mony,  state  amount ;  if  personal  property. 
briefly  describe). 


230  Code  of  Criminal  Procedure. 

OATH  AS  TO  OWNERSHIP. 
State  of 
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County  of    

being  duly  sworn,  says,  that  he  is  the 

owner  of  the  personal  property,  mentioned  and  described  in  the  foregoing  un- 
dertaking, and  is  authorized  to,  and  hereby  does,  pledge  and  deposit  the  same, 
as  security  for  the  appearance  of  the  defendant  to  answer  the  complaint  made 
against  him. 
Subscribed  and  sworn  to  before  me, 

the day  of 189. .] 

Amended  by  chap.  556  of  1896.    In  effect  June  1, 1896. 

This  amendment  included  acting  sergeant  of  police. 

This  amendment  changed,  in  subd.  2,  original  section,  the  word  itate» 
ment"  into  liie  word  "statements,"  and  added  all  after  the  first  sentence  io 
subd.  8. 

Where  a  person  is  indicted  for  crime  before  his  arrest,  a  justice  of  tfas 
supreme  court,  or  a  police  officer,  has  no  power  to  let  him  to  l^ail  during  the 
session  of  the  court  naving  jurisdiction  to  try  the  indictment,  Baboock's 
Case,  2  Abb.  N.  S.,  204. 

A  person  arrested  oa  a  warrant,  issued  on  an  indictment  found  in  any 
court  of  criminal  jurisdiction,  may  be  let  to  bail  by  any  justice  of  w 
supreme  court  of  this  state,  provided  it  shall  appear  tnat  the  court  having 
cognizance  of  the  offense  and  jurisdiction  to  try  the  same  is  not  sitting  at 
the  time  the  application  for  ball  is  made.    People  v.  Clews,  14  Hun,  90. 

§  555.  Nfttnre  of  bail  before  conyiction.— After  the  conyiction  of  a  crime 
not  punishable  with  death,  a  defendant  who  has  appealed,  and  when  there  is  a 
stay  of  proceedings,  but  not  otherwise,  may  be  admitted  to  bail: 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  imposing  a  fiofr 
only; 

2.  As  a  matter  of  discretion,  in  all  other  cases. 

§  556.*    Nature  of  bail  after  conyiction  and  upon  appeal.—Aftercon* 

yiction  and  upon  appeal,  the  defendant  may  be  admitted  to  bail  as  follows: 

1.  If  the  appeal  be  from  a  judgment  imposing  a  fine  only,  on  the  undertake 
ing  of  bail ,  that  he  will  pay  the  stime,  or  such  part  of  it  as  the  appellate  court 
may  direct,  if  tlie  judgment  l)e  affirmed  or  modified  or  the  appeal  be  dismissed^ 
or  tlie  certificate  of  reasonable  doubt  be  vacated  as  proyided  in  section  fi^e 
hundred  and  twenty-nine. 

2.  If  jtKigment  uf  imprisonment  have  been  given,  that  he  will  surrender 
himself  in  execution  of  the  judgment,  upon  its  being  affirmed  or  modified,  or 
upon  the  appeal  being  dismissed,  or  if  the  certificate  of  reasonable  doubt  ba 
vacated  as  aforesaid. 

Am'd,  ch.  427  of  1897. 

Section  2060  of  Code  of  Civil  Procedure  is  not  applicable. 

On  appeal. — The  allowance  of  bail,  under  this  section,  is  not  a  matfcff 
of  right,  out  lies  within  the  discretion  of  the  judge.  People  v.  BaumsPi  » 
N.  Y.  Cr.,  458. 

Cases  may  arise  where  it  would  seem  to  be  proper  that  a  convicted  penon 
should  be  admitted  to  bail  pending  an  appeal.     Id. 

Bail  is  to  be  taken  upon  an  appeal  from  a  judgment,  and  not  upon  an  ap- 
peal from  an  order  dismissing  a  writ  of  habeas  cor^ms.    Id. 

A  party,  convicte<l  of  a  misdemeanor  and  sentenced,  lias  a  right  to  be 
heard  upon  an  application  to  be  let  to  bail,  even  after  the  execution  of  the 
judgment  has  commenced,  where  an  appeal  has  been  taken,  and  a  stay  of 
execution  granted.  People  v.  Folmsl>ee,  60  Barb.,  480.  He  may,  in  the 
discretion  of  the  justice  oefore  whom  he  is  brought  on  habeas  corpus,  M 
let  to  bail,  in  such  a  case,  pending  the  decision  of  the  court  on  the  appei^ 
Id 

ARTICLE  II. 

BAIL,  UPON    BEING  HELD  TO  ANSWER,  BEFORE  INDICTMENT. 

Section  557,  558.  Admitting  to  bail. 

559.  At  what  time  defendant  may  be  admitted  to  bail  by  a  magi*" 

trate.  - 

SCO.  In  cities,  if  crime  l>e  felony,  application  for  admission  to  bail 

must  be  on  notice. 

661.  Form  of  order,  if  made  by  the  court. 

662.  Form  of  order,  vt  luaAe  by  a  magistrate. 

663.  If  application  W  domecV'^V^y  ^  viv^^>s}cc^\fc,TiQ  ^Ribsequent  ^ 

plication  e;\u  be  m?iv\e  \o  aTvo>i\\v^T  T<Na>^\a?GraXfe, 


*  ^i:c%^^^»T><>Ht. 
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§  554,  suDcl.  4.  VVhoncver  a  child  under  the  age  of  sixteen  years  is  ar- 
rested charged  with  any  offense  except  a  felony  or  a  crime  which  if  com- 
mitted hy  an  adult  would  he  a  felony,  a  captain  or  sergeant  or  actin,:»" 
sergeant  of  police,  in  any  city  may  accept,  in  lieu  of  bail,  the  personal 
recognizance  in  writing,  without  security,  of  a  parent,  guardian  or  other 
lawful  cuHtodian  of  such  child,  to  produce  such  child  before  the  proper 
?ourt  or  magistrate  on  the  following  &\y.  at  a  time  and  place  to  be  specified 
in  said  recognizance;  and  thereupon  he  sh.Ul  place  siiid  child  in  the  care 
and  custody  of  the  person  executing  the  same  who.  on  failure  to  so  produc* 
*aid  child,  pursuant  to  the  terms  (f  such  recognizance,  shall  be  liable  to 
punishment  by  the  court  or  mapistr.ite,  as  f<»r  a  criminal  contempt  in  the 
manner  provided  in  the  code  of  civil  procedure.  A  similar  recognizance 
may  be  taken  by  the  court  or  magistrate  tor  the  subsequent  production  of 
such  child  at  a  time  and  place  to  h*  specified  therein,  pending  the  final 
termination  of  the  proceedings,  and  noncompliance  therewith  shall  subject 
the  person  giving  the  same  to  the  same  punishment.  Such  failure  to  pro- 
duce the  child  snail  in  either  case  vacate  the  said  recognizance  and  war- 
rant the  immediate  arrest  of  the  child  by  order  of  the  court  or  magistrate. 
But  nothing  in  thi^  act  contained  shall  authorize  the  acceptance  of  such 
personal  recognizance  for  the  production  of  a  child  who  has  been  the  sub- 
ject of  a  crime  or  a  witness  to  its  commission  bv  another. 

Added  by  Laws  1003,  chap.  329. 

Am'd  by  chap.  G50,  Laws  1905.    Takes  effect  Sept.  1,  1905. 

§  554a.  Bail  of  certain  railroad  employes. — Whenever  a  persoD 
employed    as    an    engineer,    fireman,    motorman,    conductor,    trainman    or 
otherw^ise,  on  a  train  or  car  of  a  steam,  elevated  or  street  surface  rail- 
road, is  arrested  in  any  city  on  a  ckiminal  charge,  arising  from  an  acci- 
dent in  connection  with  the  operation  of  such  train  or  car,  resulting  in 
an  injury   or   death   to   a   person   or   injury   to  property,   such   engineer^ 
fireman,   motorman,  conductor,   trainman  or  other  employe,  shall   be  im- 
mediately taken  before  a  magistrate,  if  one   is  accessible,  and  otherwise, 
before   a  captain  or   sergeant  of  police,   or   acting  sergeant   of  police,    in 
charge  of  a  police  station  in  such  city,  and  be  given  an  opportunity  to  be 
admitted  to  bail.      Such  bail  shall  be  taken  in  the  same  manner,  so  far 
as  practicable,  as   is   provided  by   section   five  hundred   and   fifty-four   of 
this  code,  for  the  taking  of  bail  in  case  of  misdemeanors  by  a  captain  or 
sergeant  of  police,  or  acting  .sergeant  of  police  in  a  city  or  village,  ex- 
cept that  the  amount  of  hail  shall  be  fixed  by  such  officer  at  not  exceed- 
ing one  thousand  dollars,  and  except  that  the  undertaking  shall  provide 
for   the   appearance   of  the   defendant   before   the   magistrate,   coroner,   or 
other   officer,  who,  exccjit   for   this   section,   would   be   authorized   to   take 
^Uch  bail.     Such  officer  may  however  in  his  discretion,  instead  of  exacting- 
^ail    release   such   employe   on    his   own    recognizance   conditional    for   his 
appearance  as  above  provided  in  case  an  undertaking  is  required. 
As  amended  by  L.   1903,  chap.  614.     In  effect  Sept.  1.  1903. 
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SacmON  564.  Violation  of  last  section  a  misdemeanor.    Admission  to  bail  in 

such  case,  how  revoked  or  vacated. 
S85.  Constraction  of  last  two  sections 
566.  Decision  final. 
SfFt,  Bail,  by  whom  taken. 

568.  Fonn  of  tmdertaking. 

569.  QuaUfication  of  baU. 
570-573:  Bait,  how  to  justify. 

578.  Bail  may  be  examined  as  to  snfftciency. 
574.  Other  testimony  may  be  received  as  to  their  snificieney. 
575i  DecisiMt  a»  to  their  sufllciemcy,  and  Min^  affidavits  of  jus- 
tification and  undertaking. 

576.  On  allowance  of  bail,  and  execution  of  undertakiBg,  defend- 

aal  to  be  dAscharged.    Fonn  of  disciiaiBe. 

577.  If  bail  ^aaUowed. 

§  657.  Admlttiii^  to  tiirfl.-When  the  defendant  has  been  held 
to  answer,  as  provided  in  section  208,  the  admission  to  bail 
may  be  by  the  magistrate  by  whom  he  is  so  held,  if  he  be  one  of 
the  magistrates  mentioned  in  section  147,  and  the  crime  charged 
is  a  misdemeanor,  or  a  felony  punishable  with  imprisonment, 
not  exceeding  five  years ;  ch*  if  he  be  a  judge  of  the  supreme 
<sourt ;  or  any  jud^  authorized  to  preside  in  a  court  havti^ 
jorisdiction  to  try  indictments,  in  all  cases  where  bail  may  be 
taken,  before  conviction,  as  provided  in  section  554. 

Amended  by  ehapi  800  of  1882. 

'niis  amendment  substituted  for  **  as  foUows  :  1.  by  any**  the  words  **  if 
he  be  one  ; "  for  "  when  '*  the  word  **  and,"  and  fbr  *^Z  by'*  the  words  "  if 
ba  be.** 

See  notes  imder  section  554,  ante. 

See  notes  under  section  580.  post. 

The  recorder  of  the  city  of  Cohoes  is  authorized  to  bail,  upon  an  api^ca- 
tian  for  a  postpcHiemttit  of  the  trial  of  a  disorderly  person,  buut  has  no 
authority  to  accept  money  in  lieu  thereof.  Eagan  v,  StevMis,  89  Hun, 
911. 

In  People  eorreZ.  Comaford  v,  Dutcher,  88  N.T.,  d40,  it  was  held  tiiat  tiie 
«apreme  court  had  no  power  to  let  to  bcul  one  charged  with  petit  larceny, 
isotchargedas  a  seoona  offense.    See  this  section. 

§  568.  Admitting  to  bail.— When,  by  reason  of  the  degree  of 
^e  crime^  the  committing  magistrate  has  not  authority  to  ad- 
^mit  to  bail,  the  defendant  may  be  admitted  to  bail  by  one  of  the 
-officers  having  authority  to  admit  to  bail  in  the  case,  as  pro- 
vided in  the  second  subdivision  of  the  last  section,  or  by  the 
-court  to  which  the  depositions  and  statements  are  returned  by 
the  committing  magistrate,  as  provided  in  section  221,  if  the 
case  be  triable  therein,  or  if  not,  by  the  court  to  which,  after 
indictment,  it  may  be  sent  or  removed  for  trial. 

§  559.  At  what  time  defendant  may  be  admitted  to  bail  by  a 
magistrate.— The  defendant  may  be  admitted  to  bail  by  a  magis- 
trate, as  provided  in  the  last  two  sections,  upon  being  held  to 
answer,  or  at  any  time  before  the  return  of  the  depositions  and 
statement,  to  the  court.  After  that  time  he  can  be  admitted  to 
bail,  only  by  a  judge  presiding  in  the  court  in  which  the  crime 
is  triable,  if  it  be  sitting,  or  if  not,  by  one  of  the  magistrates 
mentioned  in  the  second  subdivision  of  section  557. 
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See  notes  under  section  554,  ante. 

Under  the  former  provisions  of  the  Revised  Statutes  (2  R.  S.,  728,  sectioa 
66),  one  arrested  upon  a  warrant  after  indictment  might  be  admitted  to  bail 
by  a  justice  of  the  supreme  court  in  the  county  where  he  was  arrested, 
though  the  indictment  was  found  in  another  county.  People  v.  Clews,  77 
N.  Y.,  39. 

Where  the  court,  before  whom  the  indictment  is  triable,  is  in  session,  no 
other  tribimal  has  power  to  admit  to  bail.  People  ex  rel,  Shexwin  v.  Head, 
17  W.  Dig.,  125 ;  28  Hun,  227  ;  aflTd,  92  N.Y.,  415. 

§  560.  In  cities,  if  crime  be  felony,  application  for  admission 
to  bail  must  be  on  notice.— In  the  several  cities  of  this  state,  if 
the  crime  charged  be  a  felony,  the  application  for  admission  to 
bail  must  be  upon  notice  of  at  least  two  days,  to  the  district 
attorney  of  the  county,  unless  the  magistrate  by  order  fixes  a 
shorter  time;  and  the  committing  magistrate,  upon  the  like 
note,  in  writing,  requiring  him  to  do  so,  must  transmit  the 
depositions  and  statement,  or  a  copy  thereof,  to  the  court  or 
magistrate  to  whom  the  application  for  bail  is  to  be  made. 

§  661.  Form  of  order,  if  made  by  the  oourt.— If  the  application 
be  to  the  court,  an  order  must  be  made,  gmnting  or  denying  it 
and  if  it  be  granted,  stating  the  sum  in  which  bail  may  be 
taken. 

§562.  Formof  order,  if  made  by  a  magistrate.— If  the  appli- 
cation be  to  a  magistrate,  he  must  certify,  in  writing,  his  deci- 
sion granting  or  denying  the  same  ;  and  if  he  grant  the  applica- 
tion, must  state  in  the  certificate  the  sum  in  which  bail  may  be 
taken;  which  certificate  he  must  cause  to  be  forthwith  filed 
with  the  clerk  of  the  court  to  which  the  depositions  and  state- 
ment are  required  to  be  sent. 

The  reference  in  People  r.  Petrea,  1  N.  Y.  Cr.,  216,  should  be  to  sec- 
tion 542,  ante, 

§  563.  If  application  be  denied  by  a  magistrate,  no  subsequent 
application  can  be  made  to  another  magistrate.— If  an  apphcation 
for  admission  to  bail,  made  to  a  magistrate,  be  denied,  not  more 
than  two  subsequent  applications  therefor  can  be  made  to  other 
magistrates,  except  that  an  application  can  be  made  to  any  mag- 
istrate mentioned  in  subdivision  two  of  section  557,  if  no  appfi" 
cation  has  been  previously  made  to  a  magistrate  mentioned 
therein. 

§564.  Violation  of  last  section,  a  misdemeanor.  Admission  ta 
bail  in  such  case,  how  revoked  or  vacated.— A  violation  of  the 
last  section  is  punishable  as  a  misdemeanor,  and  the  admission 
of  the  defendant  to  bail  conti-ary  thereto  may  be  revoked  by  the 
magistrate  who  made  it,  or  vacated  by  the  court  to  which  the 
depositions  and  statement  are  or  must  be  sent,  as  provided  io 
section  221,  or  to  which,  after  indictment,  the  action  must  be 
sent  for  trial. 

§  565.  Construction  of  last  two  sections.— The  provisions  of 
the  last  two  sections  shall  not  be  construed  to  limit  the  power 
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of  any  judge  presiding  in  the  court  in  which  the  offense  is  triable  to  let  the 
defendant  to  bail. 

§  566.  Decision  final. — The  decision  of  the  judge  presiding  in  the 
court  in  which  the  crime  is  triable,  granting  or  denying  bail  is  final  except 
as  provided  in  section  503. 

§  507.  If  the  defendant  be  admitted  to  bail  by  a  magistrate,  the  bail 
may  be  taken  by  any  magistrate  in  the  county  wherein  the  defendant  is  held 
to  answer,  as  provided  in  section  two  hundred  and  eight. 

Amended  Laws  1904,  chap.  202.     Takes  effect  Sept.  1,  1904. 

§  568.  Form  Of  undertaking.— Bail  is  put  in,  by  a  written  un- 
dertaking, executed  by  sufficient  surety  [with  or  without  the 
defendant,  in  the  discretion  of  the  magistmte],  and  acknowl- 
edged before  the  magistrate  in  substantially  the  following 
form: 

"  An  order  having  been  made  on  the  day  of  ,  18  ,  by 

A.  B.,  a  justice  of  the  peace  of  the  town  of  ,  [or  as  the  case 

may  be],  that  C.  D.  be  held  to  answer,  upon  a  chaige  of  [stat- 
ing briefly  the  nature  of  the  crime,]  upon  which  he  has  been 
duly  admitted  to  Ixiil,  in  the  sum  of  dollai-s  ; 

We  [C.  D.,  defendant,  if  the  defendant  join  in  the  under- 
taking], of  [stating  his  place  of  residence  and  occupation]  and 
E.  F.  and  G.  H.,  [stating  place  of  residence  and  occupation], 
surety,  or  sureties  [as  the  case  may  l)e],  hereby  undertake, 
jointly  and  sevemlly,  that  the  above-named  C.  D.  shall  appear 
and  answer  the  charge  above  mentioned,  in  whatever  coui-t  it 
may  be  prosecuted ;  and  shall  at  all  times  render  himself  amen- 
able to  the  orders  and  process  of  the  court ;  and,  if  convicted, 
shall  appear  for  judgment,  and  render  himself  in  execution 
thereof;  or  if  he  fail  to  perform  either  of  these  conditions,  that 
^ve  will  pay  to  the  people  of  the  state  of  New  York,  the  sum  of 
doUara"  [inserting  the  sum  in  which  the  defendant  is 
admitted  to  bail]. 

Amended  bv  chap.  360  of  1882. 

This  amendment  introduced,  after  the  word  **  undertake,"  the  words 
jointly  and  severally  "  in  the  form  of  undertaking  given  in  the  original  sec- 
tion. 

See  notes  under  section  684,  post. 

This  section  prescribes  the  form  of  tlie  undertaking  of  bail,  when  it  is 
authorized  to  he  taken  in  criminal  cases  by  a  magistrate,  and  subsequent 
sections  specify  the  quaHfications  of  bail  and  provide  how  they  are  to  jus- 
tify.    People  e,v  rel.     Gilbert  r.  Laidlaw,  2  St.  Rep.,  537  :  102  N.  Y.,  591. 

Sufficiency. — ^Tlie  written  undertaking  upon  the  baiUng  of  prisoners  is 
required  by  this  section  to  be  in  "  substantially  "  the  form  therein  given. 
People  tj.  GiUman,  35  St.  Rep.,  280  ;  125  N.  Y.,  374. 

An  undertaking  of  bail,  given  in  the  form  prescribed  in  this  section,  is  not 
•void  because  of  an  omission  to  till  in  the  blank,  in  the  recital,  intended  for 
the  specification  of  the  nature  of  tlie  crime.     Id. 

An  omission  to  state  the  offense  in  the  recognizance  does  not  render  the 
undertaking  void.    Id. 

The  liability  of  the  sureties  is  not  affected  by  the  failure  of  the  principal 
to  acknowledge  the  undertaking.     People  r.  Hammond,  26  St.  Rep.,  486. 

SuflSciency  of  recognizance  in  case  of  manslaughter  in  second  degree. 
People  V.  Brown,  37  St.  Rep.,  178. 
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Breach. — A  hand  conditioned  for  the  appearance  of  the  obligee  at  the 
next  term  of  court,  is  not  broken  by  his  failure  to  appear  at  any  fiubaequent 
time  other  than  the  term  specified,  though  the  prior  term  was  adjooined  to 
such  time.    People  r.  Swales,  B3  Hun,  208. 

The  undertaking  binds  the  surety  for  the  appearanoe  of  the  prisoner,  not 
merely  to  answer  to  the  specific  charge  upon  which  he  was  admitted  to 
bail,  but  also  that  he  shall  at  all  times  render  himself  amenable  to  the  order 
and  process  of  the  court,  and,  if  convicted,  shall  appear  for  judgment  and 
render  himself  in  execution  thereof.  People  v,  GhlJinan,  85  St  Rep.,  260; 
125  N.  Y.,  376. 

§  569.  Qualifications  of  baQ.— The  qualifications  of  baU  are  as 
follows : 

1.  He  must  be  a  resident  and  a  house  holder  or  free  holder 
within  the  state,  and,  unless  the  magistrate  otherwise  diiect> 
within  the  county ; 

2.  He  must  be  worth  the  amount  specified  in  the  undertaking, 
exclusive  of  property  exempt  from  execution ;  but  the  majis- 
trate,  on  taking  bail,  may  require  two  sureties,  or  may  allow 
two  or  more  to  justify  severally  in  amounts  less  than  that  ex- 
pressed in  the  undertaking,  if  the  whole  justification  be  equir- 
alent  to  that  of  one  sufficient  surety. 

Attorney  cannot  be  surety.    Sup.  Ct.  rule,  5. 

§  570.  Bail,  how  to  justify.— Except  as  prescribed  in  ihe  next 
section,  the  bail  may,  in  the  exercise  oi  a  just  discretion,  be 
taken,  and  may  justify,  without  notice  to  the  district  attorney, 
or  reasonable  notice  of  the  intention  to  give  bail  may  be  required 
by  the  court  or  magistrate,  to  be  given  to  the  district  attorney. 
When  given,  the  notice  shall  be  as  prescribed  in  the  next  8e^ 
tion, 

§  571.  Bail,  how  to  justify  .—In  the  several  cities  of  this  state, 
if  the  crime  charged  be  a  felony,  a  previous  notice  in  writing  of 
at  least  two  days,  of  the  time  and  place  of  giving  the  bail,  must 
be  served  upon  the  district  attorney  of  the  county,  stating : 

1.  The  names,  places  of  residence  and  occupations  of  the  pro- 
posed surety  or  sui*eties ; 

2.  A  geneml  description  of  the  real  or  personal  property  of 
the  surety  or  sureties,  in  respect  to  which  they  propose  to  justify 
as  to  their  sufficiency,  with  the  incumbrances  thereon,  by  mort- 
gage, judgment  or  otherwise,  if  any. 

The  district  attorney  may  waive  the  giving  of  the  notice 
herein  provided  for,  or  a  shorter  time  than  two  days  may  be 
directed  by  the  court  or  magistrate  requiring  the  notice. 

§  572.  Bail,  how  to  justify.— The  surety  or  sureties  must  in 
all  cases  justify  by  affidavit,  taken  before  the  magistrate.  Tto 
affidavit  must  state  that  each  of  the  sureties  possesses  the  H^' 
fications  provided  in  section  569. 

§  573.  Bail  may  be  examined  as  to  sufiOoienoy.— The  district 
attorney,  or  the  magistrate,  may  thereupon  further  exaodine  the 
sureties  upon  oath,  concerning  their  sufficiency,  in  such  manner 
as  the  magistrate  may  deem  proper.     The  questions  put  to  the 
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nuetieB,  and  their  answers  must  be  reduced  to  writing,  and 
must  be  subscribed  by  them. 

§574.  Other  testimony  may  be  received  as  to  their  suficienoy. 
— The  magistrate  may  also  receive  other  testimony,  either  for  or 
Eigainst  the  sufficiency  of  the  bail,  and  may  from  time  to  time 
Etdjoum  the  taking  of  bail,  to  afford  an  opportunity  of  proving 
or  disproving  its  sufficiency. 

§  575.  Deoision  as  to  their  suffioienoyy  and  filing  affidavits  of 
lostiflcation  and  undertaking.— When  the  examination  is  closedi 
the  magistrate  must  make  an  order,  either  allowing  or  disallow- 
ing the  bail,  and  must  forthwith  cause  the  same,  with  the  affi- 
davits of  justification,  and  the  undertaking  of  bail,  to  be  filed 
with  the  clerk  of  the  court  to  which  the  depositions  and  state- 
ment must  be  sent,  as  prescribed  in  section  221. 

t  576.  On  allowimoe  of  bail,  and  ezeoution  of  Tmdeirtaking» 
de&ndant  to  be  discharged.  Form  of  discharge.— Upon  the^ 
allowance  of  the  bail  and  the  execution  of  the  undertaking,  the 
court  or  magistrate  must  make  an  order,  signed  by  him,  with 
his  name  of  office,  for  the  discharge  of  the  defendant,  to  the 
following  effect: 

"  To  the  sheriff  of  the  county  of  ,  [or,  in  the  city  and 

county  of  New  York,  "  to  the  keeper  of  the  city  prison  of  the 
city  of  New  York :"]  "  A.  B.,  who  is  detained  by  you  on  a  com- 
mitment to  answer  a  charge  for  the  crime  of,  [aesignating  it 
generally,]  having  given  sufficient  bail  to  answer  the  same,  you 
are  commanded  forthwith  to  discharge  him  from  your  custoay.'* 

§  577.  If  baildi8aUawed.-If  thebailbe  disallowed,  the  defend- 

mtmufit  be  detained  in  custody  until  lawfully  discharged. 

Amended  by  chap.  860  of  1882. 

This  amendment  changed  the  word  ''  discharge  **  in  the  origmal»  to  the 
^ord  "discharged"  in  the  present  section. 

ARTICLE  m. 

BAIL,  UPON  AN  INDICTMENT  BEFORE  CONVICTION, 

bBOnoN  578.  In  misdemeanor,  officer  to  take  defendant  before  a  magistrate* 
679.  In  felony,  to  deliver  him  into  custody. 
580.  Taking  bail,  when  offense  is  bailable. 
581    Bail,  how  put  in;  form  of  undertaking. 

582.  Sections  applicable  to  qualifications  of  bail,  to  putting  in  and 
Justifying  bail,  and  to  incidental  proceedings. 

S  578.  '^  misdemeanor,  officer  to  take  defendant  before  a 
UAgiBtrate.— 'When  the  crime  charged  in  the  indictment  is  a 
nisdemeanor,  the  officer  serving  the  bench-warrant  must,  if  re- 
][uired,  take  the  defendant  before  a  magistrate  in  the  county  in 
rMch  it  is  issoed,  or  in  which  he  is  arrested,  for  the  purpose  of 
a^iving  bail  as  prescribed  in  sections  802  and  305. 

of  People  ex  reL  Sichel  v.  Chapman,  80  How.,  202,  was  one  ix» 
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which  a  prLi'Dner  had  been  arrested  upon  a  warrant  of  a  police  mafi;i8trato 
for  the  purpose  of  an  examination  before  indictment.  So  also  was  me  case 
of  Clark  v.  Cleveland,  6  Hill,  344. 

§  579.  In  felony,  to  deliver  him  into  custody.— If  the  crime 
charged  in  the  indictment  be  a  felony,  the  officer  arresting  the 
defendant  must  deliver  him  into  custody,  according  to  the  com- 
mand of  the  bench-warrant,  as  prescribed  in  section  301. 

§  580.  Taking  bail,  when  offense  is  bailable.— When  the  de- 
fendant is  so  delivered  into  custody,  if  the  felony  charged  be 
bailable,  and  the  amount  of  bail  have  been  fixed,  bail  may  be 
taken  by  the  judge  presiding  in  the  court  in  which  the  indict- 
ment was  found,  or  to  which  it  is  sent  or  removed,  or  by  any 
magistrate  in  the  county  belonging  to  the  class  mentioned  in 
the  second  subdivision  of  section  557. 
See  notes  under  section  557,  ante. 

§  581.  Bail,  how  put  in ;  form  of  nndertaking.— The  bail 
must  be  put  in  by  a  written  undertaking,  executed  by  a  sufficient 
surety,  with  or  without  the  defendants,  in  the  discretion  of  the 
magistrate,  and  acknowledged  before  the  court  or  its  clerk  in 
open  court  or  the  magistrate,  in  substantially  the  following  form: 

**An  indictment  having  been  found  on  the  day  of  , 

18  ,  in  the  county  court  in  the  county  of  Albany  [or  as  the  case 
may  be],  charging  A.  B.  with  the  crime  of  [designating  it  gene- 
rally], and  he  having  been  duly  admitted  to  bail  in  the  sum  of 
dollars : 

"  We,  A  B.,  defendant  [if  the  defendant  join  in  the  under 
taking]  and  C.  D.,    surety   or  sureties,  as  the  case  mny  be,  of 

[stating  his  place  of  residence  and  occupation]  and  E.  F.,  of 
stating  his  place  of  residence  and  occupation]  hereby  jointly  and 
severally  undertake,  that  the  above-named  A.  B.  shall  appearand 
answer  the  indictment  above  mentioned,  in  whatever  court  it  may 
be  prosecuted,  and  shall  at  all  times  render  himself  amenable  to 
the  orders  and  process  of  the  court ;  and,  if  convicted,  shall  ap- 

Eear  for  judgment,  and  render  himself  in  execution  thereof;  or  if 
e  fails  to  perform  either  of  these  condition,  that  we  will  W^ 
the  people  of  the  state  of  New  York  the  sum  of  dollar^ 

[inserting  the  sum  in  which  the  defendant  is  admitted  to  bail.] 
Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  by  chap.  360  of  1882. 

This  amendment,  in  the  first  clause  of  the  original  section,  changed  "  de- 
fendant "  into  "  defendants,"  and  introduced  the  words  "  court  or  its  clerk  m 
open  court  or,"  and,  in  the  form  given,  inserted  the  words  "  jointly  and 
severally." 

See  section  593,  post. 

The  failure  of  the  defendant  to  acknowledge  his  signature  to  an  unde^ 
taking  for  his  appearance  for  trial  does  not  affect  the  liability  of  the  8W 
ties,  who  have  properly  executed  it.  People  v.  Hammond,  28  St.  Rep.,  «•; 
4  Silv.  (Sup.  Ct.),  271  ;'7  N.  Y.  Supp.,  219. 

§  582.  Sections  applicable  to  qualifioatioiis  of  bail,  to  putting 
in  and  justifying  bail,  and  to  incidental  prooeedings.— The  pro- 
visions contained  in  sections  569  to  577,  both  inclusive,  apply  to 


Of  the  State  of  New  York.  237 

the  qualifications  of  the  sureties,  and  to  all  the  proceedings  re* 
specting  the  putting  in  and  justification  of  bail,  and  inciaental 
thereto. 

ARTICLE  IV. 

BAIL  UPON  AN  APPEAL. 

r 

Section  583.  Who  may  admit  to  bail. 

584.  Notice  of  the  appUcation,  when  required. 

585.  Qualifications  of  bail,  and  how  put  in. 

8  583.  Who  may  admit  to  ban.— In  the  cases  in  which  the 
ieiendant  may  be  admitted  to  bail  upon  an  appeal,  as  provided 
in  section  556,  the  order  admitting  him  to  bail  may  be  made, 
either  by  the  court  from  which  the  appeal  is  taken,  or  a  judg^ 
thereof,  or  by  the  appellate  court,  or  a  judge  thereof,  or  by  a 
judge  of  the  supreme  court 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

An  application,  under  this  section,  is  addressed  to  the  sound  discretion  of 
Jie  court  or  officer.  People  v.  Bo  we,  58  How.,  393.  It  was  held,  in  this 
i^ase,  that  it  was  not  the  right  of  the  prisoner,  after  conviction,  to  be  let  to 
Dail,  and  that  the  bare  possibility  that  an  error  may  have  been  committed, 
loee  not  entitle  the  prisoner  to  be  bailed.  It  was  also  held  that  application, 
JO.  such  case,  to  admit  to  bail  should  be  entertained  only  in  cases  of  great 
^luestion  and  difficulty. 

8  584.  Notice  of  the  application,  when  required.— The  court 
3r  officer  to  whom  the  application  for  bail  is  made  may  require 
»uch  notice  thereof  as  he  deems  reasonable,  to  be  given  to  the 
[listrict  attorney  of  the  county  in  which  the  verdict  or  judgment 
was  originally  rendered. 

§  585.  Qualiflcations  of  bail,  and  how  put  in.— The  sureties 
must  possess  the  qualifications,  and  the  bail  must  be  put  in,  in 
all  respects,  in  the  manner  prescribed  by  sections  569  to  577,  both 
inclusive;  except  that  the  undertaking  must  be  to  the  effect  that 
the  defendant  will,  in  all  respects,  abide  the  orders  and  judgment 
of  the  appellate  court  upon  the  appeal,  and  will  surrender  him- 
aclf  in  execution  of  the  judijjment,  if  the  certificate  of  reasonable 
^oubt  be  vacated,  as  provided  in  §  529. 

Am'd,  ch.  427  of  1897. 

ARTICLE  V. 

DEPOSIT    INSTEAD   OF   BAIL. 

[ON  686.  Deposit,  when  and  how  made. 

687.  May  be  made  after  bail  given,  and  before  forfeitiu-e  ;  and  in 

such  case  bail  discharged. 

688.  Bail  may  be  given  after  deposit ;  and  in  such  case  money  de- 

posited to  be  refunded. 

689.  Deposit  to  be  applied  to  payment  of  judgment  of  fine,  and  sur- 

plus to  be  renmded. 

§  586.  l>epoBit,  when  and  ho#  made.— The  defendant,  at  any 
time  after  an  order  admitting  him  to  bail,  or  a  witness  committed 
in  default  of  an  undertaking  to  appear  and  testify^  \ii&\ft^^  oV 
entering  into  sucb  an  undertaking,  may  deposit  mt\i  ^^  ^oviSiVq 
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treasurer,  of  the  county  in  which  he  is  held  to  answer  or  appeMi 
the  sum  mentioned  in  the  order  or  commitment ;  and  upoa  de- 
livering to  the  officer,  in  wliose  custody  he  is,  a  certincato  of 
the  deposit,  he  must  be  discharged  from  custody. 

Amended  by  chap.  220  of  1892. 

This  amendment  extended  this  provision  to  the  case  of  a  witnees  com- 
mitted in  default  of  an  undertaking  to  i^pear  and  testify. 

Disposition  of  deposit. — Moneys  deposited  by  a  third  person  in  lieu  of 
bail  for  a  defendant  in  a  criminal  action  does  not  become  the  property  of 
such  defendant  for  the  purpose  of  paying  and  satisfying  his  obD^tioiu  in 
civil  actions  entirely  disconnected  from  the  criminsd  action  and  the  subject 
matter  thereof.  McShane  v,  Pinkham,  46  St  Rep.,  06 ;  19  N.  Y.  Supp., 
970. 

The  recorder  of  the  city  of  Cohoes  has  no  autiiority  to  accept  money  in 
lieu  of  bail.  Eagan  v,  Stevens,  39  Hun,  314.  This  section,  which  proTid» 
for  a  deposit  in  certain  cases  with  the  county  treasurer,  has  no  ap^cation 
to  such  a  case.  Id.  The  deposit  should  liave  been  made  with  the  treasorer 
and  not  with  the  recorder.    McShane  v.  Pinkham,  46  St  R^.,  66. 

The  county  treasurer  has  no  authority  to  take  a  deposit  in  lieu  of  bail  ex- 
cept by  virtue  of  this  and  the  following  sections,  ana  the  deposit  must  be 
made  in  strict  compliance  with  the  statute.  People  ex  reL  Gilbert  v.  Laid- 
law,  2  St  Rep.,  537  ;  102  N.  Y.,  592. 

This  section  authorizes  the  deposit  to  be  made  by  the  defendant  and  by 
no  one  else.    Id. 

It  is  the  plain  purpose  of  these  sections  to  require  that  the  money  bo  depos- 
ited shall,  tor  the  purposes  of  the  deposit,  be  in  fact  the  money  of  the  defend- 
ant.   Id. 

In  all  cases  where  money  is  deposited  in  lieu  of  bail,  it  may  be  i^Ued  in 
payment  of  any  fine  imposed,  and  the  surplus,  it  any,  after  tae  fine  has  been 
satisfied,  must  be  returned  to  the  defendant.    Id. 

Any  person,  making  the  deposit  for  the  defendant,  must  be  assomed  to 
have  known  the  provisions  of  these  sections,  and  the  money  le  thus  devoted 
to  the  purposes  of  the  statute,  and  to  the  use  of  the  defendant    Id.    - 

§  587.  l^y  be  made  after  bail  given,  and  befbre  fbrftitore; 
and  in  such  case  bail  discharged.— If  tiie  defendant  have  given 
bail,  he  may,  at  any  time  before  the  forfeiture  of  the  undertak- 
ing, in  like  manner  deposit  the  sum  mentioned  in  the  under- 
taking ;  and  upon  the  deposit  being  made  the  bail  is  exonerated. 

See  notes  under  preceding  section. 

§  588.  Bail  may  be  given  after  deposit;  and  in  sodi  oaM 
money  deposited  to  be  refunded.— If  money  be  deposited,  as  pro- 
vided in  the  last  section,  bail  may  be  given,  in  the  same  manner 
as  if  it  had  been  originally  given  upon  the  order  for  admission 
to  bail,  at  any  time  before  the  forfeiture  of  the  deposit  The 
court  or  magistrate  before  whom  the  bail  is  taken  must  there- 
uj)on  direct,  in  the  order  of  allowance,  that  the  money  deposited 
be  refunded  by  the  county  treasurer  to  the  defend^uit;  and  it 
must  be  refunded  accordingly. 

See  notes  under  section  586,  ante. 

t589.  Deposit  to  be  applied  to  payment  of  judgmeat  of  iliMi 
surplus  to  be  reftmded.— When  money  has  been  deposited, 
if  it  remain  on  deposit  and  unforfeited  at  the  time  of  a  judg- 
ment for  the  payment  of  a  fine,  the  county  treasurer  mxaU 
under   direction  of  the  court,  apply  the   money  in  satis&ctioii 
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thereof,  and  after  satisfjring  the  fine,  must  refund  the  surplus^ 
if  any,  to  the  defendant. 

See  notes  under  section  586,  ante. 

Money  deposited  in  lien  of  bail  is,  for  the  purposes  of  the  criminal  action, 
to  be  considered  as  the  property  of  the  de^ndant ;  and,  though  it  was  in 
fact  furnished  by  a  thira  person,  it  may  be  applied  in  piyment  of  any  fine 
imposed  upon  the  defendant  in  the  criminal  action,  l^eople  ex  rel.  Gilbert 
V.  Laidlaw,  2  St  Rep.,  537  ;  102  N.  Y.,  588  ;  McShane  v,  Pinkham,  46  St. 
R^.,  66;  19  N.  T.  Snpp.,  971. 

ARTICLE  VI. 

SURRENDER  OF  THE  DEFENDANT. 

Sbciion  590.  Surrender,  by  whom,  when,  and  how  made. 

591.  By  whom,  when  and  where,  defendant  may  be  arrested  for  the 

purpose  of  a  surrender. 

592.  On  surrender  before  forfeiture,  money  deposited  to  be  ref imded. 

Order  therefor,  how  obtained. 

§  590.  Surrender,  by  whom,  when,  and  how  made.— At  any 
time  before  the  forfeiture  of  the  undertaking,  any  surety  may 
surrender  the  defendant  in  his  exoneration,  or  the  defendant 
may  surrender  himself,  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  of  giving  bail,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be 
delivered  to  the  officer,  who  must  detain  the  defendant  in  his 
custody  thereon,  as  upon  a  commitment,  and  by  a  certificate  in 
writing,  acknowledge  the  surrender ; 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the 
court  in  which  the  indictment  6v  the  appeal,  as  the  case  may  be, 
is  pending,  may,  upon  a  notice  of  five  days  to  the  district  at- 
torney of  the  county,  with  a  copy  of  the  undertaking  and 
certificate,  order  that  the  bail  be  exonerated ;  and  on  filing  the 
order  and  the  papers  used  on  the  application,  the  bail  is  exoner- 
ated accordingly. 

See  notes  under  section  586,  ante. 

§  591.  By  whom,  when  and  where,  defendant  may  be  arrested 
ftw  the  purpose  of  a  surrender.— For  the  purpose  of  surrendering 
the  defendant,  any  surety,  at  any  time  before  he  is  finally 
charged,  and  at  any  place  within  the  state,  may  himself  arrest 
him,  or  by  a  written  authority  indorsed  on  a  certified  copy  of  the 
undertaking,  may  empower  any  person  of  suitable  age  and  dis- 
cretion to  do  so. 

§  592.  On  surrender  before  forfeiture,  money  deposited  to  be 
remnded.— If  monev  have  been  deposited  instead  of  bail  and  the 
defendant  at  any  time  before  the  forfeiture  thereof  surrender 
himself  to  the  officer  to  whom  the  commitment  was  directed 
in  the  manner  provided  in  section  590,  the  court  must  order 
a  return  of  the  deposit  to  the  defendant,  upon  producing  the 
certificate  of  the  officer  showing  the  surrender,  and^upon   a 
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notice  of  five  days  to  the  district  attorney,  with  a  copy  of  this 

certificate. 

See  notes  under  section  586.  ante. 

People  ex  rel.  Gilbert  c.  Laidlaw,  2  St.  Rep.,  637;  102  N.  Y.,  6W. 

ARTICLE  VII. 

FORFEITURE    OP    THE    UNDERTAKING    OF    BAIL,   OB    OF  THB 

DEPOSIT   OF  MONEY. 

Section  593.  In  what  ca«es,  and  how  ordered. 

594.  When  and  how  forfeiture  may  be  discharged. 

595.  Forfeiture  of  bail,  to  be  enforced  by  action. 

59<).  Deposit  of  money  when  forfeite<l,  how  disposed  of. 

597.  Remission  of  forfeiture. 

598.  Application  to  be  on  notice. 

§  593.  In  what  cases,  and  how  ordered.— If,  without  sufficient 
excuse,  the  defendant  neglect  to  appear  for  arraignment,  or  for 
trial  or  judgment,  or  upon  any  other  occasion  where  his  presence 
in  court  may  be  lawfully  required,  or  to  surrender  himself  in 
execution  of  the  judgment,  the  court  must  direct  the  fact  to  be 
entered  upon  its  minutes ;  and  the  undertaking  of  his  bail,  or 
the  money  deposited,  instead  of  bail,  as  the  case  may  be,  is 
thereupon  forfeited. 

See  notes  under  section  568,  ante. 

When  to  appear. — Where  a  criminal  is  bound  by  recognizance  to  appear 
at  court  for  trial,  lie  is  bound  to  remain  during  the  trial  to  answer  wMnhe 
is  called  any  time*  until  the  conclusion  thereof,  and  the  trial  may  be  post- 
poned from  day  to  dav,  or  for  several  davs,  without  discharging  his  sure* 
ties.     People  ex  rel.  Van  Aken  v.  Milhaml  100  N.  Y.,  273;  4  N.  Y.  Cr.,  13S. 

Under  a  recognizance  for  the  appearance  of  the  defendant  before  the 
justice  on  a  specified  day.  and  from  time  to  time  as  directed  by  the  said 
justice,  he  is  not  required  thereby  to  appear  upon  any  and  every  adjounied 
day,  but  only  when  directe<l  by  the  justice.  People  v.  Scott,  67  N.  Y.,  585. 
If  the  proceedings  are  adjourned  at  a  time  when  tne  defendant  is  not  present, 
there  cannot  be  a  forfeiture  of  the  recognizance  at  a  subsequent  adjourned 
dav.    Id. 

Iforfeiture  of  recognizance.— Under  this  section,  if  the  principal  mik« 
(lefjuilt  and  his  non-ai>pea ranee  Is  entered  in  the  minutes,  the  reco«niiance 
becomes  ipso  facto  forfeited.  People  r.  Bennett,  49  St.  Rep.,  910.  Se* 
same  case  on  appeal,  50  St.  Rep.,  920  ;  136 N.  Y,,  482.  No  further  or  fonml 
order  is  necessary  to  fix  the  liability  of  the  surety.  Id.  Judgment  can  be 
entered  upon  filing  the  recognizance  and  a  certified  cjopy  of  the  minutes  of 
the  coun.    Id. 

Where  an  order  of  forfeiture  of  bail  is  made  on  failure  of  the  principals 
appear,  the  court  has  done  all  that  the  statute  requires  to  make  the  foneil' 
ure  complete.     People  r.  Bennett,  50  St.  Rep.,  926;  136  N.  Y.,  482. 

A  failure^  of  the  clerk  to  enter  such  order,  until  after  the  principal  b* 
been  surrendered,  does  not  render  the  order  nugatory.     Id. 

Where  a  principal  makes  default  and  his  non-appearance  is  entered  in  the 
minutes  of  the  court,  the  recognizance  becomes  ipso  facto  forfeited,  and  no 
furtlier  or  formal  order  is  uecessar)'  to  fix  the  liability  of  tiie  soretKa- 
Id. 

It  then  accrues  and  becomes  absolute  upon  the  record.  Id.  The  auhse 
quent  surrender  of  the  principal  does  not  of  itself  work  an  exoneration  of  the 
sureties.  Id.  An  arrest  of  the  principal  upon  a  bench  warrant  after  *  fof* 
feiture.  his  discharge  upon  his  entering  into  another  reoogniianoe,  and  his 
api)earing  and  answering  in  accordance  therewith,  constitute  no  d^enae  to 
an  action  upon  the  first  recognizance.    Id. 
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§  594.  When  and  how  forfeiture  may  be  discharged.— If,  at 
%ny  time  before  the  final  adjournment  of  the  court,  the  defend- 
i^iit  appefir  and  satisfactorily,  excuse  his  neglect,  the  court  may 
iirect  the  forfeiture  of  the  undertaking  or  deposit  to  be  dis- 
[iharged,  upon  such  terms  as  are  just. 

Discharge. — ^After  forfeiture,  the  obligation  of  the  surety  continues  until 
ne  is  reheved  or  exonerated  by  the  action  of  the  court,  or  in  some  other  law- 
ful manner.  People  «.  Bennett,  49  St.  Rep.,  910.  The subseouent surrender 
>f  the  principal  does  not,  of  itself,  work  an  exoneration.  Id.  His  arrest 
%nd  discharge  upon  another  recognizance  are  no  defense  to  an  action  on  the 
^rst  recognizance.     Id. 

The  practice  of  judges  of  the  court  of  common  pleas  of  discharging  judg- 
ments upon  recognizances  in  criminal  cases,  was  condemned  in  People  r. 
Zk>man,  5  Daly,  527;  49  How.,  91. 

§  595.  Forfeiture  of  bail,  to  be  enforced  by  action.— If  the  for- 
feiture be  not  discharged,  as  provided  in  the  last  section,  the 
[listrict  attorney  may,  at  any  time  after  the  adjournment  of  the 
30urt,  proceed  against  any  surety  upon  his  undertaking.  Such 
proceeding  shall  be  by  action  only,  except  in  the  city  and  county 
of  New  York,  where  it  shall,  be  in  the  method  now  prescribed 
by  special  statute. 

§  596.  Deposit  of  money  when  forfeited,  how  disposed  of —If, 
by  reason  of  the  neglect  of  the  defendant  to  appear,  as  provided 
In  section  593,  money  deposited  instead  of  bail  is  forfeited,  and 
the  forfeiture  be  not  discharged  or  remitted,  as  provided  in  sec- 
tions 594  and  597,  the  county  treasurer  with  whom  it  is  deposited 
may  at  any  time  after  the  final  adjournment  of  the  court  apply 
khe  money  deposited  to  the  use  of  the  county. 

§597.  Bemission  of  forfeiture.- After  the  forfeiture  of  the 
undertaking  or  deposit,  as  provided  in  this  article,  the  court  di- 
recting the  forfeiture,  the  county  court  of  the  county,  or  in  the 
city  of  New  York,  the  supreme  court  may  remit  the  forfeiture  or 
any  part  thereof,  upon  such  terms  as  are  just 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

See  section  350  of  Code  of  Civil  Procedure. 

Gteneral  sessions. — The  judges  of  the  court  of  general  sessions  are  given 
concurrent  jurisdiction  with  the  common  pleas  to  entertain  and  determine 
an  application  for  the  remission  of  a  recognizance  and  to  vacate  the  judg- 
ment entered  thereon.  People  v.  Street,  38  St.  Rep.,  tOl  ;  14  N.  Y.  Supp., 
778.     The  determination  of  either  tribunal  Is  res  adjudicata.    Id. 

Essentials  for  vacation.— Requisites  to  warrant  vacation  of  judgment 
entered  on  a  forfeited  recognizance.  People  r.  Weber,  31  St.  Rep.,  552  ; 
People  V,  Kurtz,  id.,  276. 

A  judgment  on  a  forfeited  recognizance  will  not  be  discharged  because 
of  the  illness  of  the  surety  at  the  time  tlie  recognizance  was  forfeited. 
People  V,  Meehan,  14  Daly,  333. 

A  judgment  entered  against  surety  and  principal  respectively,  on  a  for- 
feited, recognizance,  will  be  canceled  on  motion,  upon  proof  that,  subse- 
quent to  the  forfeiture,  the  accused  appeared,  was  tried  and  paid  the  fine 
impoeed.    People  v,  Boessemeeker,  27  W.  Dig.,  387. 

To  warrant  tne  discharge  of  a  judgment  upon  a  forfeited  recognizance, 
it  must  be  shown  to  tlie  court  that  the  accused  did  not  escape  conviction 
through  the  absence  of  prosecutor  and  witness.  Adolph  c.  Flegenheimer, 
15  StRep.,  876. 

An  application  to  be  relieved  from  the  forfeiture  of  a  recognizance  will 
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not  be  granted  unless  it  appears  that  the  ezpmise  ot  feoaptave  of  the  arifi- 
cipal  and  the  costs  of  the  proceedings  to  eiuoice  the  forfeiture,  hAvs  mcq 
psud.    People  v.  Kelly,  8  Mis.    Rep.,    228. 

This  and  the  next  section  ^ve,  in  terms,  to  tiie  court  an  almost  absahite 
discretion  to  remit  the  forfeiture  of  undertakingR  given  for  the  anpeamnoe 
of  a  person  to  answer  a  criminal  charge.  People  «.  Spear,  1  N.  x.  Or.,  54(X 
But  the  exercise  of  such  discretion  should  be  based  upon  some  gindple, 
that  will  best  promote  the  welfare  of  the  public,  indndine  the  siweren  by 
the  forfeiture.  Id.  The  forfeiture  should  be  remitted  omj  in  a  case  of  ex- 
treme hardship,  and  not  for  reasons  founded  onfy  on  sympathy  or  senti- 
ment.   Id. 

When  and  upon  what  proof,  a  judgment  entered  upon  a  forfeited  reeog- 
nizance,  should  be  vacated.  People  v.  Lasher,  84  St.  Rep.,  694 ;  People  i. 
Bradv,  id.,  807  ;  People  o.  Goltze,  29  id.,  508 ;  People  v.  Madden,  id,  808; 
People  V,  Baer,  28  id.,  412 ;  People  v,  Devine,  id.,  404  ;  Pieo^e  v.  Pefl9te&i, 
id.,  402,  171 ;  People  v.  Ketterly,  id,  180  ;  Peoide  r.  Smith,  id.,  181 ;  PlBspte 
V.  Brady,  id.,  170 ;  People  v,  Samuels,  id.,  1^ ;  People  v.  Oarrdil,  id.,  18; 
People  V,  Tietjen,  id.,  13  ;  People  v,  Higgins,  27  id.,  974 ;  People  v.  QrosBman, 
25  id.,  754  ;  People  v,  Johnson,  28  id.,  881. 

Action  to  recover  back. — An  action  wUl  lie  to  recover  moneys  paid  on 
a  forfeited  recognizance,  on  refusal,  after  the  judgment  has  been  vacated 
and  an  order  for  repayment  made.  O'Donnell  v.  Mayor,  etc.,  86  St  Bep., 
988. 

Compromise.— The  court  cannot  direct  a  connmMnise  d  a  judsment 
entered  on  a  forfeited  recognizance.    People  v.  Rommo,  80  &L  Rep.,  487. 

Bastardy. — Whether  the  forfeiture  of  an  undertaking  in  bas&rdy  pro- 
ceedings, can  be  remitted,  is  doubtfid.    People  v,  Lavery,  84  St  Rep.,  207. 

See  People  v,  Nooney,  45  St.  Rep.,  619 ;  64  Hun,  171 ;  19  N.  T.  Siipp., 
184. 

§  598.  Application  to  be  on  notice.— The  application  most  be 
upon  at  least  five  days'  notice  to  the  distrit^t  attorney  of  the 
county  served  with  copies  of  the  affidavits  and  papera  on  which 
it  is  founded,  and  can  be  granted  only  upon  payment  of  the 
costs  and  expenses  incurred  in  the  proceedings  for  the  enforce- 
ment of  the  forfeiture. 

Amended  by  cbap.  360  of  1882. 

This  amendment  inserted,  after  the  word  **  coimty  "  in  the  original  seo* 
tion,  the  word  "served." 

See  notes  imder  preceding  section. 

See  People  v.  Nooney,  45  St.  Rep.,  619 ;  64  Hun,  171 ;  19  N.  Y.  Supp*, 
134. 

ARTICLE  VIIL 

EE>CO>IMITMENT  OP  THE   DEFENDANT,    AFTER  HAVING   0IVB2* 
BAIL,  OR  DEPOSITED  MONEY  INSTEAD  OP  BAIL. 

Section  599.  Court  may  direct  arrest  of  defendant. 

600.  Contents  of  the  order. 

601.  Defendant  may  be  arrested  in  any  county. 

602.  If  for  failure  to  appear  fDr  judgment,  defendant  most  be  ooin- 

mitted. 

603.  If  for  other  cause,  he  may  be  admitted  to  baiL 

604.  Bail  in  such  case,  ^y  whom  taken. 

605.  Form  of  undertaking. 

606.  Qualifications  of  bail,  and  how  put  in. 

§  599.  CoiLrt  may  direct  aiTe8tofdefendaat.---Theooittrt  to  which 
tlie  committing  magisti-ate  returns  the  deposition  and  fitatenent, 
or  in  which  an  indictment  or  appeal  is  pending,  or  to  wnich  a 
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jadgment  on  aprpeal  is  remitted  to  be  carried  into  effect,  ttaj,  by 
m  order  entered  upon  its  minutes,  or  if  tbe  court  be  not  in 
session,  any  judge  thereof  may  direct  the  arrest  of  the  defend- 
mt,  and  hiis  commitment  to  the  officer  to  whose  eostody  he  was 
committed  at  the  time  he  was  admitted  to  bail,  and  his  deten- 
tion until  legally  discharged,  in  the  following  cases : 

1.  When,  by  reason,  of  his  failure  fb  appear,  he  has  incurred 
\  forfeiture  of  his  bail,  or  of  money  deposited  instead  thereof,  as 
provided  in  section  593 ; 

2.  When  it  satisfactorily  appears  to  the  court  that  faisbail,  or 
sither  of  them,  are  dead,  or  insufficient,  or  have  removed  from 
tihe  state ; 

8.  Upon  an  indictment  being  found,  in  the  cases  provided  in 
section  306« 

Amended  hj  chap  860  of  1882. 

This  amenmnent  inBertec".,  in  tho  ttret  part  of  the  original  section,  the 
KTordB  "  or  if  the  ooort  bo  not  in  session,  any  judge  thereof  may." 
See  sectiooB  290,  800,  806,  475  and  598,  ante, 

§600.  CkmtentB  oTthe  order.— The  order  for  the  recommit- 
ment of  the  defendant  must  recite,  generally,  the  facts  upon 
which  it  is  founded,  and  direct  that  the  defendant  be  arrested 
by  any  sheriff,  constable,  marshal  or  policeman  in  this  state,  and 
committed  to  the  officer  to  whose  custody  he  was  committed,  at 
the  time  he  was  admitted  to  bail,  to  be  detained  until  legally 
discharged. 

§  601.  Defendant  may  be  arrested  in  any  county.— The  de- 
fendant may  be  an'ested  purauant  to  the  order,  upon  a  certified 
copy  thereof,  in  any  county,  in  the  same  manner  as  upon  a  war- 
rant of  arrest ;  except,  that  when  arrested  in  another  county, 
the  oi*der  need  not  be  endorsed  by  a  magistrate  of  that  county. 

§  602.  If  for  ftdlure  to  appear  for  judgment,  defendant  must  be 
oommitted.— If  the  order  recite,  as  the  ground  upon  which  it  is 
made,  the  failure  of  the  defendant  to  appear  for  judgment  upon 
conviction,  the  defendant  must  be  committed  according  to  the 
requirement  of  the  order. 

§  603.  If  for  other  cause,  he  may  be  admitted  to  bail.— If  the 
order  be  made  for  anv  other  cause,  and  .the  crime  be  bailable, 
the  court  may  fix  the  amount  of  bail,  and  may  direct  in  the  order 
that  the  defendant  be  admitted  to  bail  in  the  sum  fixed,  which 
must  be  specified  in  the  order. 

§  604.  Bail  in  such  ease,  by  whom  taken.— When  the  defend- 
ant is  admitted  to  bail,  the  bail  may  be  taken  by  any  magistrate 
in  the  county,  having  authority,  in  a  sin^'lar  case,  to  admit  to 
bail  upon  the  holding  of  the  defendant  to  answer  before  indict- 
ment, as  prescribed  in  sections  557  and  658,  or  by  any  other 
mag^trate  to  be  designated  by  the  court. 

§  606.  Votm  of  undertaking.— When  bail  is  taken  upon  the 
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recommitment  of  tne  defendant,  the  undertaking  of  bail  must 
be  in  substantially  the  following  form : 

*'  An  order  having  been  made  on  the  day  of        » 18    . 

by  the  court  of  [naming  the  court],  that  A.  B.  be  admitted  to 
bail  in  the  sum  of  dollars,  in  an  action  pending  in  that 

court  against  him  in  behalf  of  the  people  of  the  state  of  New 
York,  upon  an  [information,  presentment,  indictment  or  appeal, 
as  the  case  may  be.] 

"  We  A.  B.,  defendant  [if  the  defendant  join  in  the  undertak- 
ing,] and  C.  D.,  surety  oi  [stating  his  place  of  residence  and 
occupation,]  and  E.  F.,  surety  of  [stating  his  place  of  residence 
and  occupation,]  hereby  jointly  and  severally,  undertake  that 
the  alx)ve-namea  A.  B.  shall  appear  in  that  or  any  other  court 
in  which  his  appearance  may  be  lawfully  required,  upon  that 
[information,  presentment,  indictment  or  appeal,  as  the  case 
may  be,]  and  shall  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgment  and  surrender  him- 
self in  execution  thereof  or  if  he  fail  to  perform  either  of  these 
conditions,  that  we  will  pay  to  the  people  of  the  state  of  Nev 
York  the  sum  of  doUara,  [inserting  the  sum  in  which  th^ 

defendant  is  admitted  to  bail.] 

Am'd  by  chap.  360  of  1882. 

This  amendment  inserted,  before  the  word  ** undertake"  in  the  origmal 
section,  the  words  *'  jointly  and  severally." 

§  606.  Qualifications  of  bail  and  how  put  in.— The  bail  pust 

possess  the  qualifications,  and  must  be  put  in,  all  respects,  in 

tlie  manner  prescribed  by  sections  569  to  677,  inclusive. 


CHAPTER  II. 

COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 

Section  607.  Sul>poena,  defined. 

608.  Maffistrate  may  issue  subpoenas,  on  information  or  preeentment 

609.  District  attorney  may  issue  subpoenas  for  witnesses  before  grand 

jury. 

610.  He  may  also  Issue  subpc^nas,  for  the  people,  on  trial  of  an  indict* 

ment. 

611.  Clerk  may  issue  blank  subpoenas,  for  witnesses  for  defendant* 

on  trial. 

612.  Form  of  subpoena. 

613.  Refiuirement  in  subpoena,  to  produce  books,  papers  anddoco* 

ments. 

614.  SubiKona.  by  wliom  served. 

615.  How  served!^ 

616.  Payment  of  exi)enses  of  witness,  when  he  Is  from  without  the 

county,  or  is  ix)or. 

617.  Same. 

618.  Witnesses  residing  or  served  with  subpoena,  out  of  the  counter 

when  and  liow  compelled  to  attend. 

619.  Disol)edience  to  subpoena,  or  refusal  to  be  sworn  ortotestify^ 

how  punislied. 

{  607.  Subpcena.  defined.— Tlie  process  by  which  the  attend- 
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mce  of  a  witness,  before  a  court  or  magistrate  is  required,  is  a 
Bubpa3iia. 

§  608.  Magistrate  may  issue  subpoenas,  on  information  or  pro« 

sentment.— A  magistmte,  before  whom  an  information  is  laid, 
may  issue  subpoenas,  subscribed  by  him,  for  witnesses  within 
the  sUite,  either  on  behalf  of  the  people  or  of  the  defendant. 

§  609.  District  attorney  may  Issue  subpcenas  for  witnesses  be- 
fore grand  jury.— The  district  i.ttorney  of  the  county  may  issue 
subpoenas,  subscribed  by  him,  lor  witnesses  within  the  state,  in 
support  of  the  prosecution  or  for  such  other  witnesses  as  the 
grand  jury  may  direct,  to  appear  before  the  grand  jury,  upon  an 
investigation  pending  before  them. 

§  610.  He  may  issue  ..ubpcBnas  ^or  the  people,  on  trial  of  an 
inoictmeiit.— The  district  attorney  may,  in  like  manner,  issue 
subpoenas  subscribed  by  him,  for  witnesses  within  the  sta«te,  in 
support  of  an  indictment,  to  appear  before  the  court  at  which  it 

is  to  be  tried. 

A  willful  discbedien''  »  of  a  subpoena  issued  by  a  district  attorney  in  a 
criminal  action,  was  not  an  indictable  offense  imder  the  Revised  Statutes. 
Shervvin  r.  People,  100  N.  Y.,  351. 

§  611.  Clerk  may  issue  blank  subpcBnas  for  witnesses  for  de- 
fendant, on  trial.— The  clerk  of  a  court  cat  which  an  indictment 
is  to  be  tried,  must  at  all  times,  upon  the  application  of  the  de- 
fendant, and  without  charge,  issue  as  many  blank  subpoenas, 
under  the  seal  of  the  court  and  subscril)ed  by  him  as  clerk,  for 
witnesses  within  the  state,  as  may  be  required  b}'  the  defendant. 

§  612.  Form  cf  subpoena.— A  subpoena,  authorized  by  the  last 
four  sections,  must  l)e  substantially  in  the  following  form  : 

"  In  the  name  of  the  people  of  the  state  of  New  York : 

"  To  A.  B. 

"  You  are  commanded  to  appear  before  C.  D.,  a  justice  of  the 
peace  of  the  town  of  ,  [or  "  the  grand  jury  of  the 

county   of  ,"or*'the  countv  court   of   the   county  of 

,"  or  as  the  case  mav  be],  at  [naming  the  place,]  on 
[stating  the  day  and  hour,]  as  a  witness  in  a  criminal  action  prose- 
cuted by  the  people  of  the  state  of  New  York,  against  E.  F. 

"Dated  at  the  town  of  ,  [as  the  case  may  be,]  the 

day  of  ,  18    . 

**  G.  H.,  justice  of  the  peace,"  [or  "  L  K.,  district  attorney,"  or 
"By  order  of  the  court,  L.  M.,  clerk,"  as  the  case  may  ba] 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

§  618.  Beqairement  in  snbpcena  to  produce  books,  papers 

and  documents. — If  chattels,  books,  papers  or  documents  be 

required,  a  direction  to  the  following  efiEect  must  be  contained  in 

the  subpoena :  "  And  you  are  required  also,  to  bring  with  you  tlie 

following/'  [describing  intelligibly  the  chattels,  books,  papers  or 

documents  required.] 
Am'd,  ch.  547,  1897.    To  take  effect  Sept.  1, 1897. 

This  section  provides  for  a  subpoena  duces  tecum.  People  ex  ret.  Webster  v. 
Van  Tassel,  46  St.  Rep.,  583 ;  64  Hun,  449,  450;  19  N.  Y.  Snpp.,  644:  aff'g 
17  id..  Ml. 
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§  614.  Subpowm,  by  whom   serrecL— A   peace  office  m«t 

serve,  in  his  county,  city,  town  or  village,  as  the  case  may  be, 
any  subpoena  delivered  to  him  for  service,  either  on  the  part  of 
the  people  or  of  the  defendant ;  and  must  make  a  written  return 
of  the  service,  subscribed  by  him,  stating  the  time  and  place  of 
-service,  without  delay.  A  subpoena  may,  however,  be  served 
by  any  other  person. 

§  615.  How  served.— A  subpoena  is  served,  by  deliveririg  it, 
or  by  showing  it,  and  delivering  a  copy  thereof,  to  the  witnees 
personally. 

§  616.  Fees  Of  witneaaeB  in  behalf  of  the  people.— A  witneii  in  be- 
half  of  the  people  Id  a  erimiDal  action  Id  a  court  of  reiSord  is  entitled  to  the 
same  fees  and  milea/^  as  a  witness  in  a  civil  acticm  in  the  same  court,  ptjable 
by  tlie  treasurer  of  the  county  upon  the  certificate  of  the  clerk  of  the  court, 
stating  the  number  of  days  the  witness  actually  attended  and  the  number  of 
miles  traveled  by  him  in  order  to  attend.  Such  certtficstea  shall  onlv  be  lamed 
by  the  clerk  upon  the  production  of  the  affidavit  of  the  witness,  ttattng  thtt  he 
attended  as  such  either  on  subpsena  or  request  of  the  district  attoroey,  the 
number  of  miles  necessarily  traveled  and  the  duration  of  attendance.  Aii  offi- 
cer in  any  state  department  who  attends  as  a  witness  under  this  section  ik  hii 
official  capacity,  or  in  consequence  of  any  official  action  taken  by  him,  and 
who  receives  a  fixed  sum  in  lieu  of  expenses,  or  who  is  entitled  to  receive  the 
actual  expenses  incurred  by  him  in  the  discharge  of  his  official  duties,  is  not 
entitled  to  the  compensation  herein  provided. 

Am'd  by  chap.  98  of  1899.    In  force  Sept.  1,  1899. 

§  617.  Fees  of  defendant's  witnesses.— In  any  soch  action, 
the  court  may  also,  in  its  discretion,  by  order,  direct  the  county 
treasurer  to  pay  a  reasonable  sum,  to  be  specified  in  the  order,  to 
any  witness  attending  in  behalf  of  the  defendant,  not  exceeding 
the  amount  payable  to  a  witness  in  a  civil  action  in  the  same 
court  Upon  the  production  of  the  order  or  a  certified  copy 
tliereof,  the  county  treasurer  must  pay  the  witness  the  sum  speci- 
-fied  therein,  out  of  the  county  treasury. 

Am'd  by  chap.  98  of  1895.    To  take  effect  September  1,  1895. 

S  618.  Tfitnesses  resldinsr  or  served  with  sabpeena.  out  offlie  eoutf, 
when  and  how  compelled  to  attend.— A.  person  served  with  a  subpooa, 
issued  by  any  officer  of  any  court  of  record  of  this  state,  a  district  attorney  or 
-a  county  clerk,  must  attend  in  obedience  to  the  subpcena,  at  the  time  and  place 
and  before  the  court  therein  named,  vdthin  any  county  of  this  state.    No 
person  is  obliged  to  attend  as  a  witness  upon  a  subpoena,  isstKfd  by  any  penos 
or  court  other  than  a  jud^re  of  a  court  of  record,  a  court  of  record,  a  district 
attorney,  or  a  county  clerk,  out  of  the  county  where  the  witness  resides  or  is 
served  with  the  subpoena,  unless  the  county  judge  of  the  county  where  such 
subpoena  is  returnable,  a  justice  of  the  supreme  court,  or  a  court  of  reoofd, 
upon  an  affidavit  of  the  prosecutor  or  district  attorney,  or  of  the  defendant  or 
his  counsel,  stating  that  he  believes  that  the  evidence  of  the  witness  is  matertsi, 
■and  his  attendance  at  the  trial  or  examination  necessary,  shall  indorse  on  the 
subpoena  an  order  for  the  attendance  of  the  witness.    [Ajn'd  by  eh.  7f4,  of 
1895.    To  take  effect  Sept.  1,  .895.] 

This  amendment  adds  the  first  provision  of  the  present  section  and  materially 
changes  the  balance. 

§  619.  Disobedience  to  subpcena,  or  reftisal  to  be  swtMRi  or  to 
testify,  how  piiniflhed.— Disobedience  to  a  subpcena,  or  &  refusal 
to  be  sworn  or  to  testify,  may  be  punished  by  the  eourt  or  ms^ 
istrate,  as  for  a  criminal  contempt  in  the  manner  provided  m  the 
Code  of  Civil  Procedure. 

See  sections  8-18  ;  858  of  Code  of  Civil  Procedure ;  fldbd.  ^«eettoii  141  el 
JPen^l  Code 

The  case  of  People  v.  Sharp,  10  St.  Rep.,  522 ;  45  Hon,  40t;  6  N.  Y.  0.» 
46li,  was  reversed  in  12  8t.  B«p.,  VlI  \  W  N,  Y„  427. 
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§  618a.  Subpoena  of  witnesses  to  testify  in  criminal  actions 
witliout  tiie  state.  — ^If  a  j  udge  of  a  court  of  record  in  any  state 
bordering  on  tliis  atate  which  by  its  laws  has  heretofore  made* 
provision  for  coimnandiiig  persons  wdthin  its  borders  to  attend 
and  testify  in  criminal  actions  in  this  state,  certifies  under  the 
seal  of  such  court  that  there  is  a  criminal  action  pending  in  such 
court,  wherein  tho  defendant  is  charged  with  u  crime  of  the 
grade  of  a  felony,  and  tliat  a  jx^rson  residing  or  being  wuthin  thid 
state  is  bedieved  to  be  a  material  and  necessary  witness  in  such 
action,  a  judge  of  a  court  of  record  in  this  state,  u])on  the  presen- 
tation of  such  certificate  and  such  proof  of  the  materiality  and 
necessity  of  such  witness  as  he  may  require,  opportunity  being 
given  such  witness  to  appear  before  such  judge  and  be  heard 
in  op|X)eition.  tJieroto,  and  upon  request  so  to  do  by  the  clf^rk  of 
the  ccmrt  issuing  such  certificate,  shall  issue  and  attach  to  such 
certificate  a  subjxena  comnianding  such  witness  to  appear  and 
testify  in  die  court  where  such  criminal  action  is  pendin«  at  the 
time  and  pliu*e  to  ]ye  stated  therein.  If  any  j)erson  on  whom 
sucli  subixrna  has  Ixx^ai  served  in  the  manner  provideJ  by  this 
chapter,  having  b/'cn  tendered  by  the  party  asking  for  the  sub- 
jxena  tho  sum  of  ton  cents  for  each  mile  to  be  traveled  to  and 
from  such  court,  and  tlie  sum  of  five  dollars  for  each  day  that 
his  attx>ndance  is  i-equired,  the  number  of  days  to  l)e  specified  in 
the  subpcena,  shall  unreasonal)ly  neglect  to  attend  and  testify 
at  siu?h  court,  he  shall  \)c  punished  in  the  manner  providfd  f<»r 
the  punislmient  of  disol)e( Hence  of  any  other  subpoena  issued 
from  a  clerk  of  a  court  of  record  in  this  state,  provided,  how- 
ever, that  the  laws  of  the  state  in  which  tJ)e  trial  is  to  be  held 
gives  to  persons  coming  in  the  state  under  such  subpoena,  pro- 
tection from  the  sen-ice  of  papers  and  arrest. 

Added  by  ch.  04,  Laws  1902.    Took  effoct  March  6,  1902. 

§    618b.   Judge  may  order  witness  to  enter  into  an  nndertaUag 
for  appearance  or  be  committed  on  refusal  to  comply  tlierewltlu 

— Whenever  a  judf^e  of  a  court  of  record  in  this  state  is  satisfied,  by  proof 
on  oath,  that  a  person  residinjjf  or  beinj;  in  this  state  is  a  necessary  and 
material  witness  for  the  people  in  a  criminal  action  or  proceeding  in  any 
of  the  courts  of  this  state,  he  may,  after  an  opportunity  has  been  given  to 
such  person  to  appear  before  such  judue  and  he  heard  in  opposition  thereto 
order  such  person  to  enter  into  a  writttMi  undertaking  with  such  sureties 
and  in  such  sum  as  he  may  deem  pro])er.  to  the  efr<»et  that  he  will  appear 
and  testify  at  the  rourt  in  wliich  sucli  action  or  proceeding  may  be  heard 
or  tried,  and  upon  his  ncjrlect  or  refusal  to  comply  with  the  order  for  that 
])urpose.   the  jud«re  must   commit   him   to  such   place,  other  than  a  state 
prison,  as  he  mav  deem  proper,  until  he  comply  or  be  legally  discharged. 
Added  by  chap.  437,  I^iws  1004.    Takes  effect  May  17,  1904. 
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.  Punishment. — ^This  section  provides  that,  for  disobedience  to  a  subpoena, 
the  witness  may  be  punished  in  the  manner  prescribed  by  the  Civil  Code. 
People  ex  rel  Webster  v.  Van  Taesell,  46  St.  Rep.,  583;  64  Hun,  460;  19  N.  Y. 
Snpp.,  644. 

This  section  includes  only  proceedings  for  the  punishment  of  a  witness 
who  disobeys  a  subpoena  or  refuses  to  be  sworn  or  testify  in  a  criminal  case. 
People  ex  rel.  Munsell  v.  Court,  etc. ,  36  Him,  280. 

Indictment. — The  disobedience  of  a  subpoena  is  not  under  our  statute  a 
criminal  offense  punishable  by  indictment.  Sherwin  v.  People,  92  N.  Y.,  415, 
8N.Y.  Cr.,524. 

Contempt. — ^This  section  makes  a  disobedience  to  a  subpoena,  or  refusal 
to  be  sworn  or  testify,  a  criminal  contempt.  People  ex  reL  Munsell  v.  Court, 
etc.,  lOlN.  Y.,251. 

CHAPTER  III. 

EXAMINATION  OF  WITNESSES,  CONDITIONALLY. 

fiBCnoN  620.  Witnesses  to  be  examined  conditionally,  for  the  defendant  as 

provided  in  this  chapter. 

621.  In  what  cases  defendant  may  apply  for  order. 

622.  Application,  on  what  facts  to  be  founded, 
628.  If  during  term,  to  be  made  to  the  court. 

624.  If  not  during  term,  to  whom  to  be  made. 

625.  The  order,  when  granted  and  what  tc  contain. 

626.  If  made  by  the  court,  may  direct  examination  before  a  judge 

or  magistrate.    If  made  by  a  judge,  examination  to  be  before 
him. 

627.  On  proof  of  service,  if  district  attorney  absent,  examination  to 

proceed. 

628.  If  facts  on  which  order  was  foimded,  be  disproved,  exami- 

nation not  to  proceed. 

629.  Testimony,  how  taken  and  authenticated. 

680.  Deposition,  how,  by  whom  and  when  filed. 

681.  When  it  may  be  read  in  evidence. 
632.  When  to  be  excluded. 

688.  On  reading  the  deposition,  on  trial,  what  objections  may  be 
taken. 

684.  Attendance  of  witness  for  examination,  how  compelled. 

685.  Disobedience  of  witness,  how  punished. 

§  620.  Witnesses  to  be  examined  conditionally  for  the  defend- 
ant  as  provided  in  this  chapter.— When  a  defendant  has  been 
held  to  answer  a  charge  of  a  crime,  he  may,  either  before  or 
after  indictment,  have  witnesses  examined  conditionally  on  his 
behalf,  as  prescribed  in  this  chapter,  and  not  otherwise. 

See  notes  imder  section  633,  post. 

This  chapter  makes  no  provision  for  an  examination  of  witn^ses  before 
trial  by  the  people. 

The  provisions  of  section  885  of  Code  of  Civil  Procedure  do  not  apply  to 
criminal  cases.    People  v.  Squire,  4  N.  Y.  Cr. ,  582. 

§  621.  In  what  cases  defendant  may  apply  for  order.— When  a 
material  witness  for  the  defendant  is  about  to  leave  the  state,  or 
is  so  sick  or  infirm,  as  to  afford  reasonable  grounds  for  appre- 
hending that  he  will  be  unable  to  attend  the  trial,  the  defendant 
may  apply  for  an  order  that  the  witness  be  examined  condition* 
aUy. 

See  subd.  6,  section  872  of  Code  of  Civil  Procedure. 
See  note  in  1  Silv.  (Sup.  Ct.),  2. 
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§  622.  Application,  on  what  llaotB  to  be  fonaded. — Tbei^lici* 
tion  muftt  be  made  upon  affidavit,  showing : 

1.  The  nature  of  tne  crime  charged  ; 

2.  The  state  of  the  proceedings  in  the  aotioii ; 

8.  The  name  and  residence  of  the  witness,  and  that  his  testi* 
mony  is  material  to  the  defense  of  the  action ;  and 
^  4.  That  the  witness  is  about  to  leave  the  state,  <Mr  is  ao  side  or 
infirm  as  to  afford  reasonable  grounds  for  apprehending  that  he 
will  be  unable  to  attend  the  trial 

§  623.  If  durinff  term,  to  be  made  to  the  court. — The  applica- 
tion, if  made  during  the  term,  must  be  made  to  the  court 

§  624.  If  not  durin^r  term,  to  whom  to  be  made If  not  made 

during  the  term,  it  may  be  made  as  follows: 

1.  When  the  indictment  is  pending  in  the  supreme  court,  or  in 
a  county  court  other  than  in  the  city  of  New  York,  to  a  judge  of 
the  supreme  court,  or  to  the  county  judge; 

2.  When  the  indictment  is  pending  in  the  court  of  general  see- 
sions  of  the  city  of  New  YorJk,  to  the  recorder  or  city  judge  (V' 
judge  of  general  sessions,  or  one  of  the  judges  of  the  supreme 
court  in  that  city ; 

8.  When  the  indictment  is  pending  in  a  cily  court,  to  the  re- 
corder  or  city  judge  of  the  city  in  which  it  is  pending. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

§  625  The  order,  when  granted  and  what  to  contain. — If  the 
court  or  officer  be  satisfied  that  the  examination  of  the  witness 
is  necessary  to  the  attainment  of  justice,  an  order  must  be  made, 
that  the  witness  be  examined  conditionally,  at  a  specified  time 
and  place,  and  that  a  copy  of  the  order,  and  of  the  affidavit  oa 
which  it  was  granted,  be  served  on  the  district  attorney,  within 
a  specified  time  before  that  fixed  for  the  examlnatioD. 

§  626.  If  made  by  the  court,  may  direct  examination  beteea 
Judgre  or  magristrate.  If  made  by  a  Judge,  examination  to  be  be- 
fore him — If  the  order  be  made  by  the  court,  it  may  direct  that 

the   examination    be    taken  before  a  judge  thereof,  or  before  a 

magistrate  in  the  county,  to  be  named  in  the  order.     If  made  by 

any  of  the  officers  mentioned  in  section  624,  it  must  direeitb^ 

examination  to  be  taken  before  him. 

This  statute  only  authorizes  a  commission  to  take  teBtimODy  to  be  leid  on 
the  trial  of  an  indictment.  People  v.  Haight.  8  N  T.  Cr.,  61 ;  18  Abb.  N.  C, 
197.  But  the  testimony  of  a  witness  residing  out  of  tbe  state  cannot  be  taken 
on  commission  to  be  read  before  commissioners  appointed  to  examine  tud 
report  on  the  sanity  of  a  defendant.    Id. 

§  627.  On  proof  of  service,  if  dietrlot  attomwy  abaanti  ex- 
amination to  proceed — On  proof  being  furnished  to  thec^oer 
before  whom  tbe  examination  is  appointed,  of  the  service  upon 
the  district  attorney,  of  a  copy  of  tne  order  and  of  tbe  affidavit 
on  which  it  was  granted,  if  no  counsel  appear  on  the  part  of  the 
people,  the  examination  must  proceed. 

§  628.  If  facts  on  which  order  was  fbunded,  be  disproved,  ex- 
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imkiAtion  not  to  prooeed.-If  the  district  attorney  oar  oUier 
counsel  appear  on  the  part  of  the  people,  and  it  be  shown  to 
the  satisfaction  of  the  court  or  officer,  by  affidavit  or  other 
proof,  or  on  the  examination  of  the  witness,  that  he  is  not  about 
to  leave  the  state,  or  is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the  trial,, 
the  examination  cannot  take  place  ;  otherwise  it  must  proceed. 
§  629.  Testimonyi  how  taken  and  authentioated.— The  testi- 
mony giren  by  the  witness  must  be  reduced  to  writing,  and 
authenticated  in  the  same  manner  as  the  testimony  of  a  witness 
taken  in  support  of  an  information,  as  prescribed  in  section  200. 

See  section  200,  ante,  and  notes  under  such  section. 
See  People  v.  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557. 

§  630.  Deposition,  how,  by  whom  and  when  filed.*The  de- 
position must  be  retained  by  the  officer  taking  it,  and  filed  by 
him  in  the  office  of  the  clerk  of  the  court  without  unnecessary 
delay. 

The  officer  acts  ministerially  in  taking  and  reducing  the  evidence  of  the 
witness  to  writing.  Hewlett  v.  Wood,  o7  N.  Y.,  899.  He  cannot  judicially 
determine  any  question  that  may  be  made,  or  contirol  the  co^nsel  in  the 
examination.  Id.  He  must  insert  in  the  deposition  every  answer  or  declar- 
ation of  the  witness  which  either  party  shall  require  to  be  included  therein. 
Id. 

See  People  v.  Guidici,  100  N.  Y.,  507;  8  N.  Y.  Cr.,  557. 

§  631.  When  it  may  be  read  in  evidence.— The  deposition,  or 
a  certified  copy  thereof,  may  be  read  in  evidence  by  either  party 
on  trial,  upon  its  appearing  that  the  witness  is  unable  to  attend, 
by  reason  of  his  death,  insanity,  sickness  or  infirmity,  or  of  his 
continued  absence  from  the  state. 

See  section  882  of  Code  of  Civil  Procedure  and  notes  to  said  section  in 
Bliss*  or  Stover's  Code. 

CrOndition. — ^The  inability  of  the  witness  to  attend  must  exist  at  the  time 
of  the  triaL    Fry  v,  Bennett,  4  Duer,  247. 

Proof  of  continued  absence.  Bronner  v,  Frauenthal,  87  N.  Y.,  166  ;  See 
People  r.  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557  ;  Mutual  Life  Ins.  Co. 
r.  Anthony,  4  N.  Y.  Supp.,  503  ;  Same  v,  Nat.  B.  &  L.  Co.,  19  St.  Rep.,  41. 

§  632.  When  to  be  excluded.— The   deposition  cannot,    how- 
ever,  be  read^  if  it  appear  that  the  copy  of  the  order  and  of  the 
affidavit  on  which  it  was  founded,  was  not  served  on  tlie  district. 
attorney,  as  directed,  or  that  the  examination  was  in  any  respect 
unfair  or  not  conducted  as  prescribed  in  this  chapter. 

Suppression. — A  deposition  may,  in  the  discretion  of  the  court,  be  sup- 
pressed in  advance  of  the  trial.    Hewlett  v.  Wood,  67  N.  Y.,  894. 

Where  the  opportunity  to  cross-examine  the  witness  has  been  lost  through 
his  misoonduct,  or  through  the  fault  or  omission  of  the  partv  on  whose 
behalf  he  is  examined,  or  other  like  cause,  the  deposition  should  be  set  aside 
or  testimonjr  rejected.    Id. 

An  objection  to  the  witness'  refusal  to  answer  proper  and  material  ques- 
tions must  be  availed  of  upon  the  examination,  or  afterwards  by  motion 
lietovtiM  triaL  Sturm  v.  Atlantic  Mutual  Ins.  Co.,  63  N.  Y.,  77.  A  party 
sannot  object,  on  the  trial,  to  the  reading  of  the  deposition  or  move  then  to. 
luxmM  iii    Id. 

See  People  v.  Guidici,  IOC  N.  Y.,  507;  3  N.  Y.  Cr..  557.  -  ^         - 
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§  633.  On  reading  the  deposition,  on  trial,  what  objeotioni 
may  be  taken.— Upon  the  reading  of  the  deposition  in  evidence, 
the  same  objections  may  be  taken  to  a  question  or  answer  con- 
tained therein,  as  if  the  witness  had  been  examined  orally  in 
court. 

See  section  883  of  Code  of  Civil  Procedure  and  notes  to  such  section  in 
BUss'  or  Stover's  Code. 

Where,  upon  a  criminal  trial,  the  deposition  of  a  witness  taken  on  com- 
mission, on  the  appHcation  of  the  defendant,  was  offered  in  evidence  on 
behalf  of  the  people,  and  received  without  objection  or  exception  on  the 
part  of  the  defendant,  no  question  as  to  its  admissibility  can  be  considered 
\n  the  court  of  appeals.    People  v.  Guidici,  100  N.  Y.,  503;  3  N.  Y.  Cr.,  557. 

§  f)34.  Attendance    of  witness  for   examination,  how  com- 
pelled.—The  attendance  of  the  witness  may  be  enforced,  by  a 
subpoena   subscribed  by  the  officer,  or  issued  under  the  seal  of 
the  court. 
See  People  v.  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557. 

§  635.  Disobedienceof  witness,  how  punished.— Disobedience 
to  the  subpoena,  or  a  refusal  to  be  sworn  or  to  testify,  may  be 
punished  by  the  court  or  officer,  as  prescribed  in  section  619. 

The  csLse  of  People  v.  Sharp,  10  St.  Rep.,  522 ;  45  Hun,  493  ;  5  N.  Y.  Cr., 
465,  was  reversed  in  12  St.  Rop.,  217;  107  N.  Y.,  427. 

By  this  section,  a  disol>edience  to  a  subpoena,  or  a  refusal  to  be  sworn  or 
testify,  is  made  a  criminal  contempt.  People  ex  rel,  Munsell  v.  Court,  etc, 
101  N.  Y.,  251. 

See  People  i\  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557. 
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S  63S.  Witness  residing  out  of  the  state,  to  be  examined  for 
le&cdant,  as  provided  in  this  chapter.— When  an  issue  of  fact  i^ 
joined  upon  an  indictment,  the  defendant  may  have  any  mate- 
'ial  witness  residing  out  of  the  state  examined  in  his  behalf,  as 
prescribed  in  this  chapter,  and  not  otherwise. 

Ctommlflaion.— B^  express  limitation,  the  defendant  is  the  only  party 
vho  can  procure  the  issuing  of  a  commission  imder  this  chapter. 

The  right  of  a  party  to  an  action  to  have  the  evidence  of  witnesses  taken 
ipon  commission,  and  the  power  of  the  court  to  award  a  commission,  de» 
)ends  solely  upon  the  statute.  McCoU  v.  Sun  Mutual  Ins.  Co.,  50  N.  Y., 
134. 

The  power  of  the  court  to  award  a  commission  can  only  be  exercised  be- 
bre  trial  and  judgment,  or  upon  th:  granting  of  a  new  tnal.    Id. 

A  person  under  indictment,  who  plead"  insanity,  is  not  entitled  to  a  com- 
nission  to  take  the  testimony  of  a  non-resident  witnc:s,  under  sections  680 
o  657  inclusive,  when  such  testimony  is  only  to  be  used  before  commis- 
ioners,  appointed  by  the  court  before  trial,  to  inquire  as  to  the  insanity  of 
he  accused,  and  to  report  to  the  court.  People  v,  HaiRht.  18  Abb.  N.  C 
.98;  3N.  Y.  Cr.,  61. 

Sections  686-662,  examined  and  construed.  People  v.  Haieht.  13  Abb. 
ff.  C,  197 ;  3  N.  Y.  Cr..  61.  f  6     , 

§  637.  In  what  oases  defendant  may  apply  for  order  to  ex- 
unine  witnesses  on  commission.— Wlien  a  material  witness  for 
;he  defendant  resides  out  oi  the  state,  the  defendant  may  apply 
\0T  an  order  that  the  witness  be  examined  on  a  commission. 

§  638.  Commission  defined.— A  commission  is  a  process  issued 
mder  the  seal  of  the  court,  and  the  signature  of  the  clerk, 
iirected  to  one  or  more  persons,  designated  as  commissioners, 
iuthorizing  them  to  examine  the  witness  upon  oath,  on  inter- 
rogatories annexed  thereto,  and  to  take  an  J  return  the  deposi- 
tion of  the  witness,  according  to  the  directions  given,  with  the 
commission. 

§  639.  Applioation   for    commission,    on    whr^t    facts  to   be 

founded.— The  application  must  be  made  upon  affidavit,  show- 
ing: 

1.  The  nature  of  the  crime  charged  ; 

2.  The  state  of  the  proceedings  in  the  action,  and  that  issue 
)f  fact  has  been  joined  therein  : 

3.  The  name  of  the  witnes:^,  and  that  his  testimony  is  mate- 
ial  to  the  defense  of  the  action  ; 

4.  That  the  witness  resides  out  of  the  state. 

Object. — Sections  639  to  657  inclusive,  show  that  the  object  of  the  statute 
\  to  authorize  a  commission  to  take  testimony  to  be  read  only  upon  the 
rial  of  the  indictment.  People  v,  Haight,  3  N.  Y.  Cr.,  63  ;  13  Abb.  N.  C. 
&9.  No  provision  is  made  for  the  case  «^f  an  inquiry  by  commissioners  into 
le  sanity  of  a  defendant  under  indictment.    Id. 

ITpon  what  proof. — Upon  an  application  for  a  commission,  it  must  be 
lacte  to  appear,  among  other  things,  that  an  issue  of  fact  has  been  joined  in 
le  action,  and  that  the  witness  is  material  to  the  defense  of  the  action. 
eople  V.  Haight,  8  N.  Y.  Cr.,  62  ;  13  Abb.  N.  C,  199. 

§  640.  If  during  term,  to  be  made  to  the  oourt.— The  applies 
on,  if  made  during  the  term,  must  be  made  to  the  court. 

§  641.  Ifnotduringterm,  to  whomtobemade.— If  not  mada 
uring  the  term,  the  application  may  be  made  as  follows : 
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1.  When  the  indictment  is  pending  in  the  supreme  court, 
except  in  the  city  and  county  of  New  York,  in  a  county  court, 
to  a  judge  of  the  supreme  court  or  to  the  county  judge; 

2.  When  the  indictment  is  pending  in  the  court  of  general  ses- 
sesions  in  the  city  and  county  of  New  York,  to  the  recorder  or 
city  judge  or  judge  of  general  sessions,  or  one  of  the  justices  of 
the  supreme  court  in  that  city ; 

3.  When  the  indictment  is  pending  in  a  city  court,  to  the  re- 
corder or  judge  of  the  court  in  which  it  is  pending. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1.  1896. 

§  642.     Without  notice  to  district  attorney  unless  oonrt  other* 

wise  order.— If  the  application  be  made  to  the  court,  it  may  te 

without  notice  to  the  district  attorney,  unless  the  court  directs 

notice  to  be  given,  in  which  case  it  must  prescribe  the  manner 

of  giving  the  same.     If  made  to  one  of  the  officers  mentioned  in 

the  last  section,  the  application  must  be  upon  five  days*  notice 

to  the  district  attorney,  served  with  a  copy  of  the  affidavit  upoa 

which  it  is  founded. 

Amended  by  chap  360  of  1882. 

This  amendment  inserted,  after  the  word  "  attorney  "  in  the  second  sen- 
tence of  the  original  section,  the  word  **  served." 

§  643.  Order  for  commission,  when  granted.— If  the  court  or 
officer  to  whom  the  application  is  made,  be  satisfied  that  the 
witness  resides  out  of  the  state,  and  that  his  examination  is  nec- 
essary to  the  attainment  of  justice,  an  order  must  be  made  that 
a  commission  be  issued  to  take  his  testimony,  and  that  the  peo- 
ple be  permitted  to  join  in  the  commission,  and  to  examine  wit- 
nesses in  support  of  the  indictment. 

If  the  commission  is  granted,  the  order  must  pjrovide  that  the  people  be 
permitted  to  join  in  the  commission  and  to  examine  witnesses  in  support  d 
the  indictment    People  v.  Haight,  3  N.  Y.  Cr.,  62  ;  18  Abb.  N.  C,  199. 

§  644.  Trial  to  be  stayed  until  execution  and  return  of  ood' 
mission.— If  the  application  for  a  commission  be  granted,  the 
court  or  judge  must  insert  in  the  order  therefor,  a  direction  tha* 
the  trial  of  the  indictment  be  stayed  for  a  specified  time,  reason' 
ably  sufficient  for  the  execution  and  return  of  the  commission. 

See  People  t\  Haight,  3  N.  Y.  Cr.,  62  ;  13  Abb.  N.  C,  IW. 

§  645.  Interrogatories,  and  notice  of  8ettlement.~When  tJio* 
commission  is  ordered,  the  defendant  must  serve  upon  the  di^ 
trict  attorney,  and  the  district  attorney,  if  he  intend  to  join  ifl 
the  commission  and  examine  witnesses  in  support  of  the  indict 
meut,  must  serve  upon  the  defendant  or  his  counsel,  a  copy  of 
the  interrogatories  to  be  annexed  thereto,  with  a  notice  of  tw^ 
days  of  their  settlement,  before  an  officer  who  might  have  granted 
the  order  out  of  term,  as  provided  in  section  641. 

See  People  v,  Haight,  3  N.  Y.  Cr.,  62  ;  13  Abb.  N.  C,  199. 

§  646.  Cross-interrogatones  and  notice  of  Bettlemant-TlM^ 
district  attorney,  and  the  defendant,  may,  in  the  same  mannefi 
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Benre  cross-interrogatories,  to  be  annexed  to  the  commission, 

with  the  like  notice  of  the  settlement  thereof. 

§  647.  What  may  be  inaerted  in  interrogatories.— In  the  inter. 

rogatories,  either  party  may  insert  any  question  pertinent  to  the 

issae. 
See  People  v.  Haight,  8  N.  Y.  Cr.,  62  ;  13  Abb.  N.  C,  IW. 

§  648.  What  may  be  inserted  in  interrogatories.— Upon  the 
settlement  of  the  interrogatories,  the  judge  must  expunge  every 
question  not  pertinent  to  the  issue,  and  modify  the  questions,  so 
as  to  conform  tliem  to  the  rules  of  evidence,  and  when  settled, 
must  indorse  upon  them  his  allowance,  and  annex  them  to  the 
commission. 
See  People  v.  Haight,  8  N.  Y.,  Cr.,  62  ;  18  Abb.  N.  C,  201. 

S  649.  Bireotion  as  to  return  of  commission.— Unless  the 
parties  otherwise  consent,  by  an  indorsement  upon  the  commis- 
sion, the  officer  must  indoi-se  thereon  a  direction,  as  to  the  man- 
ner in  which  it  must  be  returned ;  and  may,  in  his  discretion, 
direct  that  it  be  returned  by  mail  or  otherwise,  addressed  to  the 
clerk  of  the  court  in  which  the  indictment  is  pending,  designat- 
ing his  name  and  the  place  wliere  his  office  is  kept. 

§  650.  CommisBion,  how  executed.— The  commissioners,  or 
any  one  of  them,  unless  otherwise  specially  directed,  may  exe- 
cute the  commission  as  follows  : 

1.  They  must  publicly  administer  an  oath  to  the  witness,  that 
his  answers  given  to  the  interi-ogatories  shall  be  the  truth,  the 
-whole  truth,  and  nothing  but  the  truth  ; 

2.  They  must  cause  the  examination  of  the  witness,  to  be  re- 
duced to  writing ; 

3-  They  must  write  the  answers  of  the  witness,  as  nearly  as 
possible  in  the  language  in  which  he  gives  them,  and  read  to 
him  each  answer  as  it  is  taken  down,  and  correct  or  add  to  it, 
until  it  is  made  conformable  to  what  he  declares  is  the  truth  ; 

4.  If  the  witness  decline  answering  a  question,  that  fact,  with 
the  reason  for  which  he  declines  answering  it,  as  he  gives  it, 
must  be  stated ; 

5.  If  papera  or  documents  are  produced  before  them,  and 
proved  by  the  witness,  they  must  be  annexed  to  liis  deposition, 
and  be  subscribed  by  the  witness,  and  certified  by  tlie  commis- 
sioners ; 

6.  The  commissioners  must  subscribe  their  names  to  each  sheet 
of  the  deposition,  and  annex  the  deposition,  with  the  papers  or 
documents  proved  by  the  witness,  to  the  commission,  and  must 
close  it  up  under  seal,  and  address  it,  as  directed  thereon. 

7.  If  there  be  a  direction  on  the  commission,  to  return  it  by 
mail,  the  commissioners  must  immediately  deposit  it  in  tlie 
nearest  postoffice.  If  any  other  direction  be  made,  by  the 
written  consent  of  the  parties,  or  by  the  officer,  on  the  commis- 
sion, as  to  its  return,  they  must  comply  with  the  direction. 
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§  651.  Copy  of  laat  seotion  to  be  annexed  to  eonnniwrioiL-A 

copy  of  the  last  section  must  be  annexed  to  the  commission. 
See  People  ex  rel.  Sherrer  i\  Walsh,  67  How.  484. 

§  052.  Commission,  how  returned,  when  delivered  to  agent 
for  that  purpose.— If  the  commission  and  return  be  deb'veivd  br 
the  commissioners  to  an  agent,  he  must  deliver  it  to  tlie  clerk 
to  whom  it  is  directed,  or  to  a  judge  of  the  court  in  which  the 
indictment  is  pending,  by  whom  it  may  be  i-eceived  and  opeuei 
upon  the  atlidavit  of  the  agent,  that  he  received  it  from  the 
hands  of  one  of  the  commissioners,  and  that  it  Las  not  bttn 
opened  or  altered  since  he  received  it. 

§  653.  Commission,  how  returned,  when  delivered  to  agent 
for  that  purpose.— If  the  agent  be  dead,  or  from  sickness  or 
other  casualty,  unable  pei-sonally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  received  by 
the  clerk  or  judge  from  any  other  i>ei'son,  upon  his  making  in 
affidavit  that  he  received  it  from  the  agent,  that  the  agent  is 
dead,  or  from  sickness  or  other  casualty,  unable  to  deliver  it, 
that  it  hits  not  been  oi>ened  or  altered  since  the  person  makii^ 
tlie  affidavit  received  it,  and  that  he  believes  it  has  not  been 
opened  or  altered  since  it  came  from  the  hands  of  the  conuni*- 
sionei'S. 

§  ()54.  When  and  how  flled.— The  clerk  or  judge  receiving 
and  opening  the  commission  and  return  must  immediately  file 
it,  with  the  affidavit  mentioned  in  the  last  two  sections,  in  the 
office  of  the  clerk  of  the  court  in  which  the  indictment  is  pend- 
ing. 

§  055.  Commission  returned  by  mail,  how  disposed  of —If  the 
commission  and  return  l)e  ti-ansmitted  by  mail,  the  clerk  w 
whom  it  is  addressed  must  open  and  file  it  in  his  office,  where 
it  must  remain,  unless  the  court  otherwise  direct. 

^  iyriC),  Commission  and  return  to  be  open  ibr  inspection,  and 
copies  to  be  furnished.— The  commission  and  return  must  at  all 
times  be  open  to  the  inspection  of  the  parties,  who  must  be 
furnisluMl  by  the  clerk  with  copies  of  the  same,  or  of  any  part 
thereof,  on  payment  of  his  fees,  at  the  rate  of  five  cents  for 
every  hundred  words. 

8(M'  si'ction  1H)9  of  Codo  of  Civil  Procedure. 

§  <>;37.  Deposition  to  be  read  in  evidenoe.    What  oligectioDB  may 

bo  taken  thereto.— The  deposition,  tiiken  under  the  commission, 
may  be  read  in  eyidenee   by  either  i)artv  on  the  trial,  and  the 

*!••  *  1.%'  ', 

same  ol)jections  may  l)e  taken  to  a  question  in  the  iuterrogatones, 
or  to  an  answer   in   the  deposition,  as  if  the  witness  had  been 

examined  orally  in  court. 


See  s<»(tion  911  of  C(xle  of  Civil  ProctKlure,  and  notes  to  said  iecoon  ffl 
Bli-^s'  or  Stover's  (.-odt*. 

Sec  1'(m,^)1p  r.  Uii'ifrht,  3  X.  Y.  Cr..fi2  :  13  Abb.  N.  C,  199. 

A  df'ixHition.  takon  undor  a  coniniisKion,  will  not  be  excluded  becan«*8 
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swer  to  a  crosB-interrogatorj  is  not  full.  Baker  r.  Spencer,  47  N.  Y.,  562. 
such  case  the  party  can  elicit  further  facts  only  by  obtaininir  a  re-exe« 
tion  of  the  commission.    Id. 

CHAPTER  V. 

QUIRY  INTO  THE    INSANITY    OF    THE    DEFENDANT,    BEFORE 
OR  DITRINQ  THE  TRIAL,   OR  AFTER   CONVICTION. 

cmON  658.  Appointment  of  commission  ;  their  proceedings. 

659.  If  found  insane,  trial  or  judgment  suspend^,  and  defend- 

ant to  be  committed  to  state  lunatic  asylum,  if  his  discharge 
be  dangerous  to  the  public  peace  or  safety. 

660.  If  defendiant  committed,  bail  exonerated  or  deposit  of  money 

refunded. 

661.  Detention  of  defendant  in  asylum,  and  proceedings  on  his  be* 

coming  sane. 

662.  Expenses  incident  to  sending  defendant  to  asylum,  how  paid* 

658.  Api>ointmeiit  of  commission ;  their  proceedings.— When 

[efendant  pleads  insanity  as  prescribed  in  section  336,  the 

urt  in  which  the  indictment  is  pending,  instead  of  proceeding 

ith  the  trial  of  the  indictment,  may  appoint  a  commission  of 

}t  more  than  three  disinterested  persons,  to  examine  him  and 

port  to  the  com-t  as  to  his  sanity  at  the  time  of  the  commis- 

3n  of  the  crime. 

If  a  defendant  in  confinement,  under  indictment,  appears  to 

J  at  any  time  before  or  after  conviction,  insane,  the  court  in 

hich  the  indictment  is  pending,  unless  the  defendant  is  under 

ntence  of  death,  may  appoint  a  like  commission  to  examine 

m  and  report  to  the  court  as  to  his  sanity  at  the  time  of  the 

camination. 

The  commission  must  summarily  proceed  to  make  their  ex- 

nination.     Before  commencing  they  must  take  the  oath  pre- 

iribed  in  the  Code  of  Civil  Procedure,  to  be  taken  by  referees. 

hey  must  be  attended  by  the  district  attorney  of  the  county, 

id  may  call  and  examine  witnesses  and  compel  their  attend- 

ice.     The  counsel  of  the  defendant  may  take  part  in  the  pro- 

jedings.     When  the  commissioners  have  concluded  their  ex- 

nination  they  must  forthwith  report  the  facts  to  tlie  court 

ith  their  opinion  thereon. 

See  section  20  of  Penal  Code. 

For  commissioner's  oath,  see  section  1016  of  Code  of  Civil  Procedure. 

Power  of  commission. — The  facts,  contained  in  the  report  of  the  com- 

.ission,  and  the  opinion  based  upon  them,  are  intended  for  the  information 

id  guidance  of  the  court  in  any  aubseciuent  proceeding  which  it  may  be- 

)me  necessary  for  it  to  adopt.     People  r.  Rhinelauder,  3  N.  Y.  Cr.,  341. 

The  power  of  the  commission  is  limited  to  an  examination  into  the  matter 

if  erred  to  them,  and  to  report  the  result  oi  their  examination,  with  their 

linion,  to  the  court.    Id. 

It  has  no  power  to  determine  finally  these  (luestions.    Id. 

The  findings  of  the  majority  of  the  commission  upon  the  question  of  the 

sfendant's  sanity^  at  the  time  of  the  examination,  are  not  conclusive.    Id. 

Two  oases  for  commission. — ^ThLs  section  seems  to  contemplate  two 

ises  In  which  a  commission  may  be  appointed  :  first,  after  a  plea  on  the 

lerits  and  before  trial,  to  determine  the  mental  condition  of  the  defendant 
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at  the  time  of  the  commission  of  the  crime  ;  and,  second,  when  a  penon  is 
confinement  under  indictment,  whether  before  or  after  conviction,  appean 
to  be  insane,  to  determine  his  mental  condition  at  the  time  of  the  examina- 
tion. People  r.  McElvaine,  36  St.  Rep.,  180  ;  125  N.  Y. ,  605  ;  8  N.  Y.  Cr., 
159. 

Discretion. — It  invests  the  trial  judge  with  a  discretion  to  ^point  or 
not  appoint  a  commission,  as  in  the  exercise  of  his  judgment  he  may  deem 
it  proper  or  necessarv  to  do.     Id. 

Duty  of  court.— It  is  the  duty  of  the  court,  when  the  subject  is  brought 
to  its  attention  by  responsible  parties  to  examine  sufficiently  to  determine 
the  good  faith  of  the  application.     Id. 

Under  the  second  paragraph  of  this  section,  it  is  only  when  the  neoessitr 
of  such  an  examination  is  made  to  appear,  that  the  court  is  bound  to  order 
an  examination.     Id. 

Commission. — No  provision  is  made  for  a  commission  to  take  teetimonr 
to  be  read  upon  an  inquiry  bv  commissioners,  appointed  under  this  section, 
into  the  sanity  of  a  defendant  under  indictment.  People  c.  Haight.  3 
N.  Y.  Cr.,  63 ;  13  Abb.  N.  C,  199. 

See  People  v.  Taylor,  52  St.  Rep.,  920  ;  138  N.  Y.,  408. 

S  659.  If  found  insane,  trial  or  judgment  suspended,  and  de- 
fendant to  be  committed  to  state  lunatic  asylum,  if  his  discharge 
be  dangerous  to  the  public  peace  or  safety.— If  tlie  commission 
find  the  defendant  insane  the  trial  or  judgment  must  be  sus- 
pended, until  he  becomes  sane ;  and  the  court,  if  it  deem  liis 
discliarge  dangerous  to  tlie  public  peace  or  safety,  must  order 
that  he  be,  i?i  tlie  meantime,  committed  by  the  sheriff  to  a  state 
lunatic  asylum,  and  that  upon  his  becoming  sane,  he  l)e  re-de- 
livered by  tlie  superintendent  of  the  avsylum  to  the  sheriff. 

Not  final.— The  reixjrt  of  the  commissioners  is  not  a  final  detennination 
of  the  (juc^stion  of  the  defendant's  sanity  at  the  time  when  it  is  alleged  that 
he  committed  the  offense.  People  v.  Haight,  3  N.  Y.  Cr.,  61 ;  13  Abb.  N. 
C,  198. 

The  provisions  of  this  section  do  not  deprive  the  court  of  the  power  to 
review  the  action  of  the  commLssion.  People  r.  Rhinelander,  8  N.  Y.  Cr., 
838. 

The  court  has  discretion  as  to  suspending  the  trial  of  the  indictment.  lA 

Test. — It  is  sufticient,  in  such  a  proceeding,  to  put  the  defendant  to  his 
defense  that  he  is  cai)able  of  rightly  understanding  his  own  condition,  the 
nature  of  tlie  charge  against  him,  and  of  conducting  bis  defense  in  * 
rational  manner.     Id. 

^  (lOO.  If  defendant  committed,  bail  exonerated  or  deposit  of 
money  refunded.— The  commitment  of  the  defendant,  as  men- 
tioned in  the  hist  section,  exonerates  liis  bail,  or  entitles  a  pe^ 
son  authoiized  to  receive  tlie  property  of  tlie  defendant  to  a 
return  of  any  money  he  may  have  deposited  instead  of  bail. 

§  ()G1.  Detention  of  defendant  in  asylum  and  proceedingB  «i 
hisbecomingsane.— If  the  defendant  l)e  received  into  the  asv- 
luni,  he  must  be  detained  tliere  until  he  l)ecome  sane.  When 
he  l)cconies  sane,  the  superintendent  must  give  a  written  notice 
of  that  fact  to  a  judc^e  of  the  supreme  court  of  the  district  in 
-svhich  tlie  asylum  is  situated.  The  judge  must  require  the 
sherifT  without  delay  to  bring  the  defendant  from  the  asylun** 
and  place  liim  in  the  proper  custody  until  he  be  brought  to 
trial,  judgment,  or  execution  as  the  case  may  be,  or  be  legally 
discharged. 

The  reiKjrt  of  the  commissioners  will  not  prevent  the  defendant  from 
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having  the  question  of  his  sanitay  passed  upon  by  the  jury  on  the  trial  of 
the  indictment.      People  v.  Haight,  3  N.  Y.  Cr.,  61;  13  Abb.  N.  C,  198. 

§  662.  Expenses  incident  to  sending  defendant  to  lasylnm,  ho^^ 

paid. — The  expenses  of  sending  the  defendant  to  the  asylum,  of  Keeping 
him  there,  and  of  bringing  him  back,  are,  in  the  first  instance,  chargeable 
to  the  county  from  which  he  was  sent;  but  the  county  may  recover  them 
from  the  estate  of  the  defendant,  if  he  have  any,  or  from  a  relative,  town, 
city,  or  county,  bound  to  provide  for  and  maintain  him  elsewhere. 

§  662a.  Costs  of  commission  charge  npon  the  connty. — The  costs 
of  any  commission  of  lunacy  pursuant  to  the  provisions  of  this  article, 
shall  be  a  charge  upon  the  county  in  which  the  commission  shall  have 
lK*en  executed.  The  commissioners  are  entitled  to  such  compensation 
for  their  services  as  the  court  may  direct. 

Added  by  L.  1903,  chap.  129.     In  cfTect  Sept.  1,  1903. 

CHAPTER  VI. 

COMPROMISING  CERTAIN  CRIMES,  BY  LEAVE  OP  THE  COURT. 

Section    663.  What  crimes  may  be  compromised. 

G(V4.  When  proceedings  may  ue  stayed  and  the  defendant  dis- 

cliarged. 
665.  Order,  a  bar  to  another  prosecution. 

636.  No  public  offense  to  bo  compromised,  except  as  provided  in 
this  chapter. 

5  6G3.  What  crimas  may  be  compromised.— When  a  defendant 
is  brouglit  before  a  magistrate,  or  is  held  to  answer  on  a  cliarge 
of  a  misdemeanor,  for  which  the  person  injured  by  the  act  con- 
stituting the  crime  has  a  remedy  by  civil  action,  the  crime  may 
be  compromised,  as  provided  in  the  next  section,  except  when  it 
^YQ;^  committed, 

1.  By  or  upon  an  officer  of  justice  while  in  the  execution  of 
the  duties  of  his  office  ; 

2.  Riotously;  or 

3.  With  an  intent  to  commit  a  felony. 

Amended  by  chap.  63  of  1^^. 

This  amendinerit  inserted  the  woi^Is  "  is  brought  before  a  map^istrate,  or." 

Tlie  termination  of  a  prosecution  by  compromise,  as  provided  for  by  this 

and  the  followin;^  section  does  not  constitute  such  a  termination  as  will 

justify  an  action  for  malicious  prosecution.     Gallagher  c.  {Stoddard,  13  St. 

Ilep.,  218;  47  Hun.  103. 

§  664.  Whoa  proceedings  may  bo  rtaved  and  tho  defendant 
discharged. — If  tlic  party  injured  appear  Lefore  the  maocistrate, 
or  before  the  court  to  Avliicli  tlie  depositions  and  statements  are 
required,  oy  section  two  hundred  and  twenty-one,  to  he  returned 
Bt  any  time  before  trial  or  commitment  by  the  magistrate,  or 
trial  on  indictment  for  the  crime,  and  acknowlcd^^^e  in  w  riting 
that  he  has  received  satisfaction  for  the  injuiy,  the  magistrate 
or  court  may,  in  liis  or  its  discretion,  on  paynn^nt  of  the  costs 
and  expenses  incurred,  if  such  magistrate  or  coui't  shall  see  fit 
BO  to  direct,  order  all  ])rocec(lings  to  be  stayed  upon  the  prose- 
cution and  the  defendant  be  discharged  thtu-efrom.  But  in  that 
case,  the  reason  for  the  order  must  be  set  forth  therein  and 
.entered  upon  the  minutes. 

.Amended  by  chap.  63  of  1884. 

This  amendment  gave  to  the  magistrate  the  same  power  as  the  court  had 
W  the  original  Bection. 
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§  665.  Order,  a  bar  to  another  prosecution.— The  order  author- 
ized by  the  last  section  is  a  bar  to  another  prosecution  for  the 
same  offense. 

§  666.  No  public  oflfense  to  be  compromised,  except  as  provided 

in  this  chapter.— No  crime  can  be  compromised,  nor  can  any 
proceeding  for  the  prosecution  or  punishment  thereof  upon  a 
compromise,  be  stayed,  except  as  provided  in  sections  663  and 
664. 

CHAPTER  VII. 

DISMISSAL  OP  THE  ACTION,  BEFORE  OR  AFTER  INDICTMENT,  FOR 
WANT  OF  PROSECUTION  OR  OTHERWISE. 

Section    667.  Dismissal,  when  a  person  held  to  answer  is  not  indicted  at 

the  next  term  thereafter. 
663.  When  a  person  indicted  is  not  brought  to  trial  i^  the  next 
term  thereafter. 

669.  Court  may  order  action  to  be  continued,  and  in  the  mean 

time  discharge  defendant  from  custody,  on  his  own  under- 
taking, or  on  bail. 

670.  If  action  dismissed,  defendant  to  be  discharged  from  custodj, 

or  Ills  bail  exonerated,  or  deposit  of  money  refunded. 

671.  Court  may  order  indictment  to  be  dismissed. 

672.  Nolle  prosequi  abolished  ;  no  indictment  to  be  dismined  or 

abandonea,  except  according  to  this  chapter. 
678.  Dismissal,  a  bar,  in  misdemeanor  ;  but  not  in  felony. 

§  667.  Bismissal,  when  a  person  held  to  answer  is  not  indicted 
at  the  next  term  thereafter.— When  a  person  has  been  held  to 
answer  for  a  crime,  if  an  indictment  be  not  found  against  hiiB» 
at  the  next  tern  >f  the  court  at  which  he  is  held,  to  answer, 
the  court  may  im  application  of  the  defendant  order  the  pitwe* 
cution  to  bo  lismissed,  unless  good  cause  to  the  contrary  be 
shown. 

§  068.  When  a  person  indicted  is  not  brought  to  trial  at  the 
nex*,  term  thereafter.— If  a  defendant,  indicted  for  a  crime,  whose 
trial  has  no'  been  postponed  upon  his  application,  be  not  brought 
to  trial  a  the  neit  term  of  the  court  in  which  the  indictment w 
triable,  fter  i'  :.  f  und  the  court  may,  on  application  of  the 
defend:  :it,  ^  r.;r  th  indictment  to  be  dismissed,  unless  good 
cause  to  (h3  contrary  be  shown. 

Indictment  dismissed.— This  section  is  new,  and  was  not  law  pfeviow 
to  th.-  Code.     PeopL-  v.  Beckwith,  2  N.  Y.  Cr..  31. 

Where  there  are  several  indictments  against  the  same  defendant,  it  i» 
neither  wise  nor  just  for  tlie  provsecution  to  allow  years  to  dapae  between  the 
trials  on  the  indictment.     People  v.  Smith,  2  N.  Y.  Or.,  46. 

The  former  statute,  which  contemplated  the  discharge  of  a  prisoner  vbo 
Is  not  brought  to  trial  withiu  the  time  mentioned  in  the  statutes,  did  not  give 
an  absolute  right  to  a  release.  Matter  of  People  ex  rel.  Estes  v,  Wto^cn.  etc., 
11  W.  Dig..  271.  If  the  prosecution  could  furnish  a  good  reason  to  the  con- 
trary, the  application  need  not  to  be  granted.    Id. 

§  669.  Court    may    order    action    to    be    continued,    and    in   the 

meantime    discharge    defendant    from    custody,    on    his    own    under* 

taking,  or  or  bail — If  the  defendant  be   not  indicted  or  tried. 
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B8  provided  in  the  last  two  sections,  and  sufficient  reason  there- 
for be  shown,  the  court  may  order  the  action  to  be  continued 
from  term  to  term,  and  in  the  mean  time  may  discharge  the  de- 
fendant from  custody  on  his  own  undertaking,  or  on  the  under- 
taking of  bail  for  his  appearance  to  answer  the  charge  at  the 
time  to  which  the  action  is  continued. 

See  notes  under  preceding  section. 

The  circumstances,  in  People  v.  Smith,  2  N.  Y.  Cr.,  45,  were  held  to  be 
Buch  as  to  require  the  discharge  of  the  defendant  on  his  own  recognizance. 

§  670.  If  action  dismissed,  defendant  to  be  discharged  from 
oostody,  or  his  boil  exonerated,  or  deposit  of  money  refunded.— 
If  the  court  direct  the  action  to  be  dismissed,  the  defendant 
must,  if  in  custody,  be  discharged  therefrom,  or  if  admitted  to 
bail,  his  bail  is  exonemted,  or  money  deposited  instead  of  bail 
must  be  refunded  to  him. 

See  notes  under  section  668,  ante, 

§  671.  Court  may  order  indictment  to  be  dismissed.— The 
court  may,  either  of  its  own  motion,  or  upon  the  application  of 
the  district  attorney,  and  in  furtherance  of  justice,  order  an 
action,  after  indictment,  to  be  dismissed. 

See  People  «.  Smith,  2  N.  Y.  Cr. ,  46. 

This  section  is  new,  and  was  not  law  prior  to  the  CJode.  People  v,  Beck- 
with,  2  N.  Y.  Cr.,  31 

Diismissal.-^The  Code  has  not  taken  away  the  power  which  the  court 
formerly  possessed  over  indictments,  but  has  rather  enlarged  it  People  v, 
Brickner,  8  N.  Y.  Cr.,  221  ;  15  N.  Y.  Supp.,  530. 

The  power  given  by  this  section  may  be  exercised  upon  the  application  of 
Jie  district  attorney  or  on  motion  of  the  court.  Id.  The  court  may  act  eitlier 
iXK>n  its  own  motion  or  at  the  suggestion  of  an  amicus  ctirice,  or  upon  the 
'equest  of  the  defendant,  if  he  can  make  it  appc.  r  tha^  a  proper  case  exists. 
Ld. 

An  indictment,  filed  previous  to  the  time  that  tho  Code  of  Criminal  Pro- 
cedure took  effect,  cannot  be  dismissed  upon  the  motion  of  the  defendant 
inder  this  section.    People  r.  Beckwitli,  2  N.  Y.  Cr.,  29  ;  People  v.  Smith,  id. 

§  672.  Kolle  prosequi  abolished.    No  indictment  to  be  dis* 

Hissed  or  abandoned  except  according  to  this  ohapter.— The 

mtiy  of  a  nolle  prosequi  is  abolished  ;  and  neither  the  attorney- 

yeneral,  nor  the  district  attorney,  can  discontinue  or  abandon  a 

prosecution  for  a  crime  except  as  provided  in  the  last  section. 

This  section  abolishes  the  old  practice  of  entering  a  yiollc  prosequi.  Peo- 
Dle  V.  Beckwith,  2  N.  Y.  Cr.,  o2. 

S  673.  Dismissal,  a  bar,  in  misdemeanor,  but  not  in  felony.— 
An  order  for  the  dismissal  of  the  action,  as  provided  in  tliis 
chapter,  is  a  bar  to  another  prosecution  for  the  same  offense,  if 
it  be  a  misdemeanor  ;  but  it  is  not  a  bar,  if  the  offense  charged 
be  a  felony. 
See  section  9,  ante,  and  notes  mider  such  section. 
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CHAPTER  VIII. 

REMITTING  THE  PUNISHMENT,  IN  CERTAIN  CASES. 

Section  674.  Punishment,  upon  conviction  of  a  master  of  a  vessel  from  h 

foreign  country. 

^  674.  Punishment,  upon  oonviotion  of  a  master  of  a  vessel 
Itom  a  foreign  country.— When  the  master  of  a  vessel  arriving 
from  a  foreign  country  is  convicted  of  having  knowingly  brought 
a  person  convicted  therein  of  a  crime,  which,  if  committed  in 
this  state,  would  be  a  felony,  to  a  place  within  the  state,  the 
court  before  which  the  conviction  is  had  may,  if  satisfied  that 
the  defendant  has  reconveyed  the  convict  to  the  place  from 
which  he  took  him,  and  on  payment  of  the  costs  of  prosecution, 
order  the  punishment  upon  the  conviction  to  be  remitted. 

CHAPTER  IX. 

PROCEEDINGS  AGAINST  CORPORATIONS. 

Section  675,  Summons  ujwn  an  information    or  presentment  against  ft 

corporation,  by  whom  issued,  and  when  returnable. 

676.  Form  of  the  summons. 

677.  When  and  how  served. 

678.  Examination  of  the  charge. 

679.  Certificate  of  the   magistrate,   and    return    thereof  with  the 

depositions. 

680.  Grnnd  jury  may  proceed  as  in  the  case  of  a  natural  person. 

681.  Brincring  an  indicted  corporation  into  court. 
683.  Fine,  on  conviction,  how  collected. 

§  675.  Summons  upon  an  information  or  presentment  against 
a  corporation,  by  whom  issued,  and  when  returnable.— Upon  aa 

information  against  a  corporation,  the  magistmte  must  issue  a 
summons,  signed  b}^  liini,  witli  liis  name  of  office,  requiring  the 
corpomtion  to  appear  before  hiui,  at  a  specified  time  and  place, 
to  answer  the  cliarge  ;  tlie  time  to  be  not  less  than  ten  daj^ 
after  the  issuing  of  the  summons. 
Bee  People  v,  Equitiible  Gas  Light  Co.,  6  N.  Y.  Cr.,  191 ;  5  X.  Y.Supp. 

§  G76.  Form  of  the  summons.— The  summons  must  be  in  sub- 
fitantially  the  following  form: 

"  County  of  Albany  [or  as  the  case  may  be]. 

"In  the  name  of  tlie  people  of  the  state  of  New  York: 

''  To  the  [naming  the  corporation.] 

"  Yon  are  hereby  summoned  to  appearbefore  me,  at  [naminff 
tlie  place],  on  [specifying  the  day  and  hour],  to  answer  a  charge 
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iiade  against  you,  upon  the  infomiation  of  A.  B.,  for  [designatr 
Jig  the  offense,  generally]. 

"  Dated  at  the  city  [or  town]  of  ,  the 

lay  of  ,  18     . 

G.  H.,  Justice  of  the  peace." 

[Or  as  the  case  may  be.] 
See  People  r.  Equitable  Gas  light  Co.,  6  N.  Y.  Cr.,  192  ;  5  N.  Y.  Supp.,  20, 
5  677.  When  and  how  served.— The  summons  must  be  served 
it  least  five  days  before  the  day  of  appearance  fixed  therein,  by 
Jelivering  a  copy  thereof  and  showing  the  original  to  the  presi- 
dent, or  other  head  of  the  corporation,  or  to  the  secretary,. cashier, 
3r  managing  agent  thereof. 

See  People  v.  Equitable  Gas  Light  Co..  6  N.  Y.  Cr.,  192  ;  5  N.  Y.  Supp. 
20. 

§  678.  Examination  of  the  charge.— At  the  time  appointed  in 

the  summons,  the  magistrate  must  proceed  to  investigate  the 

3harge,  in  the  same  manner  as  in  the  case  of  a  natural  person 

brought  before  him,  so  far  as  those  proceedings  are  applicable. 

See  People  v.  Equitable  Gas  Light.  Co.,  6  N.  Y.  Cr.,  192  ;  5  N.  Y.  Supp., 
JO. 
§  679.  Certificate  of  the  magistrate,  and  return  thereof  with 

the  depositions.— After  hearing  the  proofs,  the  magistmte  must 
3ertify  upon  the  depositions,  either  that  there  is  or  is  not  suffi- 
3ient  cause  to  believe  the  coiporation  guilty  of  the  offense 
3harged,  and  must  return  the  depositions  and  certificate,  in  the 
nanner  prescribed  in  section  221. 
See  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  192  ;  5  N.  Y.,  Supp.,  20. 
§  680.  Grand  jury  may  proceed  as  in  the  case  of  a  natural  per- 
son.—If  the  magistrate  return  a  certificate  tliat  there  is  sufficient 
;ause  to  believe  the  corporation  guilty  of  the  offense  charged,  the 
jrand  jury  may  proceed  thereon,  as  in  the  case  of  a  natural  per- 
son held  to  answer. 

See  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  192 ;  5  N.  Y.  Supp., 
50,21. 

§  681.  Bringing  an  indicted  corporation  in  court.— When 

m  indictment  is  filed  against  any  corporation,  such  corporation 
nust  be  arraigned  thereon,  and  the  court  acquires  jurisdiction 
)ver  the  corporation,  in  the  manner  following: 

1.  The  clerk  of  the  court  wherein  such  indictment  is  found, 
)r  to  whicJi  it  is  sent  or  removed,  or  the  district  attorney  of  the 
county,  must  issue  a  summons  signed  by  him  with  his  name  of 
)flBce,  requiring  such  corporation  to  appear  and  answer  the 
ndictment  by  a  demurrer  or  written  plea  to  be  verified  in  like 
nanner  as  a  pleading  in  a  civil  action,  at  a  time  and  place  to  Ik) 
ipecified  in  such  summons,  such  time  to  be  not  less  than  five 
lays  after  the  issue  thereof.  The  summons  may  be  substantially 
n  the  following  form : 
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Supreme  coiirt,  county  of  [state  the  proper  county 

or  court  as  the  case  may  be.] 
Tlie  People  of  the  State  of  New  York 

vs. 
The  A.  B.  Company. 

You  are  hereby  summoned  to  appear  in  this  court  and,  by  de* 
murrer  or  plea  in  writing  duly  verified,  answer  an  indictment  filed 
against  you  by  the  grand  jury  of  this  county,  on  the  day 

of  ,  charging  you  with  the  crime  of  [designating  the 

oflfense  generally],  at  a  terra  of  the  supreme  court  [or  as  the  case 
may  be]  of  this  county,  at  [naming  the  place]  on  [stating  the  day 
and  hour],  and  in  case  of  your  failure  to  so  appear  and  answer^ 
judgment  will  be  pronounced  against  you. 

Dated  at  the  city  [or  town]  of  ,  the        day  of       18  . 

C.  D., 

District  AtiX>mey. 
[Or  by  order  of  the  court,  E.  P.,  clerk,  as  the  case  may  be.] 

2.  The  summons  must  be  served  at  least  four  days  before  the 
appearance  fixed  therein,  in  the  same  manner  as  is  provided  for 
the  service  of  a  summons  upon  a  corporation  in  a  civil  action; 
and  if  the  corporation  does  not  appear  in  the  manner  and  at  the 
time  and  place  specified  in  the  summons,  judgment  must  be  pro- 
nounced against  it 

3.  Nothing  contained  in  this  section  shall  be  construed  as 
preventing  the  appearance  of  a  corporation  by  counsel  to  answer 
an  indictment,  without  the  issuance  or  service  of  the  summons 
as  above  provided.  And  when  an  indictment  shall  have  been 
filed  against  a  corporation  it  may  voluntarily  appear  and  answer 
the  same  by  counsel  duly  authorized  to  so  appear  for  it;  in  which 
case  ihe  court  acquires  full  jurisdiction  over  the  corporation  in 
the  same  manner  as  if  the  summons  had  been  issued  and  served. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  bv  chap.  219  of  1892. 

This  amendment  virtually  substituted  the  present,  tot  the  original,  see* 
tion. 

No  provision  was  made,  prior  to  the  amendment  of  1893,  to  compel  aco^ 
poration,  indicted  for  a  criminal  offense,  to  appear  and  sabmit  to  the  janj- 
diction  of  the  court  in  wliich  the  indictment  was  filed.  People  v.  Equitable 
Gas  Light  Co.,  6  N.  Y.  Cr.,  189  :  5  N.  Y.  Supp.,  20,  21. 

No  provision  was  made  for  notice  t)  a  corporation  of  the  finding  of  ^ 
indictment,  and  no  opportunity  given  it  of  jivailing  itself  of  the  beneiStof  ft 
motion  to  set  it  aside,  demur  or  plead  specially  thereto.     Id. 

§  682.  Fine,  on  conviction,  how  collected.— When  a  fine  '* 

imposed  upon  a  corporation,  on  conviction,  it  may  be  collected 

by  virtue  of  the  order  imposing  it,  by  the  sherifiE  of  the  county, 

out  of  their  real  and  personal  property,  in  the  same  manner  a» 

upon  an  execution  in  a  civil  action. 

Amended  by  chap.  219  of  1892. 

This  amendment  virtually  substituted  the  present,  for  the  origiM*»  •^ 
tion. 
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Soc  Teo^  V.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  191 ;  6  N.  Y.  Supp.,  20 ; 
People  V.  Clark,  l4    i(L,  655. 

CHAPTER  X. 

entitling  affidavits. 

Section  683.  Affidavits  defectively  entitled,  valid. 

683.  Afadavits  defectively  entitled,  valid.— It  is  not  neces- 
sary to  entitle  an  affidavit  or  deposition  in  the  action,  whether 
taken  before  or  after  indictment,  or  upon  an  appeal ;  but  if  made 
without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and 
eflEectual  for  every  purpose,  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  jto  the  proceeding,  indictment  or  appeal  in 
which  it  is  made. 

The  reference  in  Kibbe  v.  Wetmore,  31  Hun,  425,  to  this  section,  should 
be  to  section  683  of  Code  of  Civil  Procedure. 

CHAPTER  XI. 

EBROBS  AND  MISTAKES,  IN  PLEADINGS  AND   OTHER  PROCEED- 
INGS. 

Section  684.    Errors,  etc.,  when  not  material. 

§  684.  Errors,  etc.,  when  not  material.— Neither  a  departure 
from  the  form  or  mode  prescribed  by  tliis  Code,  in  respect  to 
any  pleadings  or  proceedings,  nor  an  error  or  mistake  therein, 
renders  it  invalid,  unless  it  have  actually  prejudiced  the  defend- 
ant, or  tend  to  his  prejudice,  in  respect  to  a  substantial  riglit. 

See  sections  285  and  542,  ante. 

See  notes  under  section  568,  ante. 

Disregarding  errors,  etc.— An  appellate  court  should  give,  with  rea- 
Bon  and  discretion,  full  force  and  effect  to  the  provisions  of  this  section. 
People  V.  Dimick,  11  St.  Rep.,  739 :  107  N.  Y.,  13,  34. 

This  section  is  general  in  its  application,  and  is  intended  to  cure  defects 
in  form  under  tiie  general  rules  of  criminal  pleading.  People  v,  Williams, 
18  St.  Rep.,  405  ;  2  N.  Y.  Supp.,  382,  383. 

Tliis  section,  more  specincally  than  section  285,  ante,  cures  deviations 
from  the  particular  forms  prescribed  by  the  Criminal  Code.     Id. 

After  judgment,  every  intendment  is  to  be  indulged  in  support  thereof 
and  the  court  is  to  deal  with  matters  of  substance,  not  form.  Schrumpf  v. 
People,  14  Hun,  13. 

Under  this  section,  technical  errors  or  defects,  or  exceptions,  not  affect- 
ing the  substantial  rip:hta  of  the  parties,  will  be  disregarded  in  giving 
judgment  on  ^peal.    Willett  v.  People,  27  Hun,  461,  471. 

Xustances. — where  an  omission  to  arraign  the  defendant  upon  the 
indictment,  or  have  him  plead  thereto,  does  not  tend  to  prejudice  nis  rights, 
it  will  be  disregarded.  People  r.  Tower,  42  St.  Rep.,  164.  166  ;  17  N.  Y. 
Supp.,  897. 

The  omission  to  fill  in  the  blank,  in  the  recital  of  an  undertaking  of  bail^ 
intended  for  the  specification  of  the  nature  of  the  crime,  is  not  one  preju- 
dicing, or  tending  to  prejudice,  the  defendant  in  respect  to  a  substantial 
right,  and  so  does  not  render  the  undertaking  invalid.  People  v.  Gillman, 
85  St.  Rep.,  281  ;  125  N.  Y. ,  375. 

Where  a  variance  between  the  indictment  and  proof,  in  the  name  of  the 
complainant,  does  not  in  any  way  prejudice  the  defendant,  it  does  not  ren- 
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der  the  indictment  invalid.    People.  t\  Hagan,  37  St.  Rep.,  661 ;  H  K.  Y» 
Supp.,  233. 

The  court  can,  under  this  section,  disregard  it  upon  the  trial.    Id. 

The  provisions  of  this  section  were  applied,  in  Tillotson  v.  Martin,  4(> 
Hun,  322,  to  remedy  a  departure  from  the  form  of  undertaking  prescribed 
by  section  882,  post. 

Wliere  a  warrant  of  commitment  substantially  complies  with  the  require- 
ments of  section  721,  ^os^  as  to  certificates,  and  the  variance  is  at  most  a 
defect  in  the  proceeding,  wliich  works  no  prejudice,  the  objection  will  be 
disregarded  under  this  section.  People  i\  Holmes,  2  St.  Rep.,  676 ;  5  N.  Y. 
Or.,  131  ;41  Hun,  55. 

See  People  v.  Hughes,  46St.  Rep., 415;  8  N.  Y.  Cr., 451 ;  19  N.  Y. Supp.,  551 ; 
People  r.  Menken,  36  Hun,  98  ;  3  N.  Y.  Cr.,  238  ;  People  v.  Lawrence,  51  St 
Rep.,  288  ;  137  N.  Y.,  522  ;  People  ex  rel,  Pickard  i\  Sheriff,  etc.,  11  Gv. 
Pro.,  186. 

CHAPTER   XII. 

DISPOSAL  OF  PROPERTY,  STOLEN  OR  EMBEZZLED. 

Section  685.  When  property,  alleged  to  be  stolen  or  embezzled,  comes  into 

custody  of  peace  officer. 

686.  Order  for  its  delivery  to  owner. 

687.  When  it  comes  into  custody  of  magistrate,  he  must  deliver  it  to 

owner,  on  proof  of  title  and  payment  of  expenses. 

688.  Ck>urt  in  which  trial  is  had  for  stealing  or  emoezzling  it,  may 

order  it  to  be  delivered  to  owner. 

689.  If  not  claimed  in  six  months,  to  be  delivered  to  county  superin- 

tendent of  the  poor,  or  in  New  York,  to  commissionera  of 
charities  and  corrections. 

690.  Receipt  for  money  or  property  taken  from  a  person  arrested 

for  a  public  offense. 

691.  Duties  of  police  clerks  in  the  city  of  New  York,  etc. 

§  685.  When  property,  alleged  to  be  stolen  or  embezzled  comes 
intocustody  of  peace  ofBcer.— When  property,  alleged  to  have 
been  stolen  or  embezzled,  comes  into  the  custody  of  a  peace 
officer,  he  must  hold  it,  subject  to  the  order  of  the  magistrate 
authorized  by  the  next  section  to  direct  the  disposal  thereof. 

Tlie  provisions  of  the  Revised  Statutes  upon  the  subject  are  superseded 
bv  those  of  the  Code  of  Criminal  Procedure.    Simpson  v.  St,  John,  93  N.  Y., 

Custody  of  officer. — Under  these  provisions,  the  stolen  property  ^ 
the  custody  of  an  othcer  is,  pending  tlie  prosecution  of  the  crimmal,  in  the 
custody  of  the  court.     Id. 

An  officer  has  a  right,  by  virtue  of  a  warrant  for  grand  larceny,  when  he 
arrest  the  accused,  to  seize  and  take  before  the  magistrate  the  property 
alleged  to  have  been  stolen,  when  the  same  is  found  on  the  person  or  in  the 
possession  of  the  accused,  and  is  pointed  out  to  the  officer,  on  his  demand 
or  request,  as  that  described  in  the  process.  Houghton  t?.  Bachman,  47 
Barb.  ,388. 

The  magistrate,  if  he  deems  the  retention  of  the  stolen  property  until  a 
trial  unnecessary,  may  order  its  return  to  the  owner.  Simpson  v.  St  John, 
93  X.  Y.,  366.  If  he  makes  no  such  order,  its  retention  must  be  deemed 
necessary  to  the  puqxMses  of  public  justice  imtil,  by  conviction  or  acquittal, 
the  necessity  is  ended.  Id.  In  such  case,  the  owner's  right  of  poasessioii 
cannot  be  enforced  by  an  action  for  the  claim  and  deHvery  of  pereonal 
property.     Id. 

§  686.  Order  for  its  delivery  to  owner.— On  satisfactory  proof 
of  the  title  of  the  owner  of  the  property,  the  magistrate  before 
whom  tlie  information  is  hiid,  or   who  examines  the  charge 


Op  the  State  of  New  York.  265- 

gainst  the  person  accused  of  stealing  or  embezzling  the  prop- 
rty,  may  order  it  to  be  delivered  to  the  owner,  unless  its  tem- 
>orary  retention  be  deemed  necessary  in  furtherance  of  justice^ 
n  his  paying  the  reasonable  and  necessary  expenses  incun-ed  in 
ts  preservation,  to  be  certified  by  the  magistrate.     The  order 

ntitles  the  owner  to  demand  and  receive  the  property. 

See  notes  under  preceding  section. 

The  magistrate,  oefore  whom  stolen  property  is  brought  by  the  oflScer 
rho  arrested  the  accused,  has  authority  to  order  the  delivery  mereof  to  the 
erson  from  whom  it  was  alleged  to  have  been  stolen,  if,  on  examination 
f  the  accused,  he  adjudges  that  it  waA  so  stolen,  and  that  such  person  is 
le  owner.     Houghton  v,  Bachman,  47  Barb.,  388. 

§  687.  When  it  comes  into  oustody  of  magistrate  he  must  de- 

ver  property  to  owner,  on  proof  of  title  and  payment  of  ex- 

enses.— If  property  stolen  or  embezzled  comes  into  the  custody 

f  a  magistrate,  it  must,  unless  its  temporary  retention  be  deemed 

ecessary  in  furtherance  of  justice,  be  delivered  to  the  owner^ 

n  satisfactory  proof  of  his  title,  and  on  his  paying  the  necessary 

icpenses  incurred  in  its  preservation,  to  be  certified  by  the  mag- 

trate. 

See  notes  under  section  685,  ante. 

See  notes  imder  preceding  section. 

§  688.  Court  in  which  trial  is  had  for  stealing  or  embezzling  it^ 
Lay  order  it  to  be  delivered  to  owner.— If  property  stolen  or  em- 
^zled  have  not  been  delivered  to  the  owner,  the  court  before 
hich  a  trial  is  had  for  stealing  or  embezzling  it,  may,  on  proof 
:  his  title,  order  it  to  be  restored  to  the  owner. 

§  689.  If  not  claimed  in  six  months,  to  be  delivered  to  county 
iperintendent  of  the  poor,  or  in  New  York,  to  commissioners  of 
larities  and  corrections.— If  propeity  stolen  or  embezzled  be 
3t  claimed  by  the  owner,  before  the  expiration  of  six  months 
cm  the  conviction  of  a  pei-son  for  stealing  or  embezzling  it, 
le  magistrate  or  other  officer  having  it  in  his  custody  must,  on 
iyment  of  the  necessary  expenses  incurred  in  its  preservation, 
3liver  it  to  the  county  superintendents  of  the  poor,  or  in  the 
ty  of  New  York,  to  the  commissionei*s  of  charities  and  correc- 
ons,  to  be  applied  for  the  benefit  of  the  poor  of  the  county  or 
ty,  as  the  case  may  be. 

§  690.  Beceipt  for  money  or  property,  taken  from  a  person 
rrested  for  a  pubUc  offense.— Except  in  the  city  of  New  York, 
hen  money  or  other  property  is  taken  from  a  defendant,  arrested 
pen  a  charge  of  a  crime,  the  officer  taking  it  must,  at  the  time, 
Lve  duplicate  receipts  therefor,  specifying  particularly  the 
nount  of  money  or  the  kind  of  property  taken  ;  one  of  which 
jceipts  he  must  deliver  to  the  defendant,  and  the  other  of  which 
e  must  forthwith  file  with  the  clerk  of  the  court  to  which  the 
epositions  and  statement  must  be  sent,  as  provided  in  section 
21. 

§  691.  Duties  of  i>olice  clerks  in  the  city  of  New  York,  etc.— 

tlie  commissioners  of  police  of  the  city  of  New  York  may  desig- 
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nate  some  pei-son  to  take  charge  of  all  property  alleged  to  be 
stolen  or  embezzled,  and  which  may  be  brought  into  the  police 
office,  and  all  property  taken  from  the  pereon  of  a  prisoner,  and 
may  prescribe  regulations  in  regard  to  the  duties  of  the  clerk  or 
clerks  so  designated,  and  to  require  and  take  security  for  the 
faithful  performance  of  the  duties  imposed  by  tliis  section,  and 
it  shall  be  the  duty  of  every  officer  into  whose  possession  such 
property  may  come,  to  deliver  the  same  forthwith  to  the  person 
so  designated. 

CHAPTER  XIII. 

REPRIEVES,  COMJklUTATlONS  AND  PARDONS. 

Section  692.  Power  of  governor  to  grant  reprieves,  conunutations  and  pa^ 

dons. 

693.  His  power  in  respect  to  convictions  for  treason.     Duty  of  the 

legislature,  in  such  cases. 

694.  Grovernor  to  communicate  annually  to  legislature,  reprieves, 

commutations  and  pardons. 

695.  Officers  to  supply  governor  statement  of  facts,  etc. 

696.  (Conditional  pnrtlon;  procedure  on  violation  of. 

697.  Idem. 

698.  Idem. 

§  G92.  Power  of  governor  to  grant  reprieves,  commutatioiifland 
pardons.— The  governor  has  power  to  grant  reprieves,  commuta- 
tions and  pardons,  after  conviction,  for  all  offenses,  except  trea- 
son and  cases  of  impeachment,  upon  such  conditions,  and  with 
suck  restrictions  and  limitations,  as  he  may  think  proper,  subject 
to  the  regulations  provided  in  this  chapter. 

Conditional.  In  oise  of  a  breach  of  a  conditional  pardon,  the  pardon 
becomes  void,  and  the  criminal  may  be  remanded  on  his  original  sentence. 
People  V.  Potter. ,  1  Park. ,  47. 

Effect  of.— A  pardon,  while  it  wipes  out  the  offense  against  the  public, 
does  not  annul  the  act  or  affect  tlie  rights  of  private  justice.  Anon,  86  K. 
Y.,  508. 

Fraudulent. — The  court  cannot  go  behind  a  pardon,  though  fraudu- 
lently obtiiined.     In  re  Endymion,  8  How.,  478. 

Void  provisions. — A  i)rovision  in  a  pardon  that  it  shall  not  remove 
disabilities  is  void.     People  r.  Pease,  3  John,  Cas.,  833. 

§  093.  His  power  in  respect  to  convictionB  for  treason ;  duty  of 
the  legislature,  in  such  cases.— He  may  also  suspend  the  execu- 
tion of  the  sentence,  upon  a  conviction  for  treason,  until  the 
case  can  be  reported  to  the  legislature,  at  its  next  meeting,  when 
tlie  legislature  must  either  pardon  or  commute  the  sentence, 
directt  the  execution  thereof,  or  grant  a  further  reprieve. 

^  (J04.  Q-ovemor  to  communicate  annually  to  legislature,  re- 
prieves, commutations  and  pardons.— He  must  annually  communi- 
cate  to  the  legislature,  each  case  of  reprieve,  commutation  or 
pardon  ;  stating  the  name  of  the  convict,  the  crime  of  which  he 
was  convicted,  the  sentence  and  its  date,  and  the  date  of  the 
commutation,  pardon  or  reprieve. 

§  G95.  Officers  to  supply  governor  statement  of  &ots»  etc.— 
When  application  is  made  to  the  governor  for  a  pardon,  commu- 
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cation  or  reprieve,  it  shall  be  the  duty  of  the  presiding  judge  of 
ihe  court  before  which  the  conviction  was  had,  and  the  district 
attorney  by  whom  the  criminal  action  was  prosecuted,  or  the 
district  attorney  of  the  county  where  the  conviction  was  had, 
holding  office  at  the  time  of  such  application,  to  supply  the 
governor,  upon  his  request  therefor,  and  without  delay,  with  a 
statement  of  the  facts  proved  on  the  trial :  or,  if  a  trial  was  not 
bad,  the  facts  appearing  before  the  grand  jury  which  found  the 
indictment,  and  of  any  other  facts  having  reference  to  the  pro- 
priety of  granting  or  refusing  svich  pardon,  commutation  or 
reprieva 

Amended  by  chap.  856  of  1884. 

This  section  substituted  the  present,  for  the  original,  section. 

§  696  of  original  Code  was  repealed  by  section  3,  chap.  860  of 

1882. 

§  697  of  original  Code  was  repealed  by  section  3,  chap.  860  of 
1882. 
See  People  v.  Trimble,  38  St.  Rep.,  999. 

§  698  of  original  Code  was  repealed  by  section  8,  chap.  360  of 

1882.      • 

§  696.  Conditional  pardons^  procedare  on  violation  of.— 

If  any  person  who  has  been  discharged  from  imprisonment,  by 
virtue  of  any  conditional  pardon,  or  conditional  commutation  of 
his  sentence,  shall  violate  such  condition  or  neglect  to  perform  it> 
his  pardon  or  commutation  shall  be  void  and  he  shall  be  remanded 
to  place  of  his  former  imprisonment  and  there  confined  for  the 
unexpired  term  for  which  he  had  been  sentenced.  When  com- 
plaint, upon  oath,  shall  be  made  to  a  magistrate,  that  any  such 
person,  within  his  county,  has  violated  or  failed  to  perform  the 
condition  of  his  pardon  or  commutation,  the  magistrate  shall  issue 
a  warrant  as  provided  in  chapter  two,  title  three,  part  four  of  this 
act     When  the  defendant  shall  have  been  brought  before  him. 
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the  magistrate,  if  there  is  then  sitting  in  his  county  any  of  the 
courts  mentioned  in  titles  three  or  five  of  part  one  of  this  act^  shall 
remit  to  it  the  complaint  and  depositions,  if  any,  that  have  been 
taken  before  him.  If  no  such  court  is  then  in  session  the  magis- 
trate shall  proceed  to  examination  of  the  defendant,  in  the  manner 
prescribed  in  chapter  seven,  title  three,  part  four  of  this  act,  and 
shall  either  discharge  him  or  shall  hold  him  to  answer  the  charge 
against  him  at  the  next  term  of  such  court  to  be  held  in  the 
county,  and  the  defendant  shall  either  give  bail  so  to  appear  and 
and  answer,  or  shall  be  committed  as  prescribed  in  said  chapter 
sevea  The  warrant  may  also  be  issued  by  any  of  the  oourte 
mentioned  in  this  section  upon  the  like  complaint  as  if  application 
is  made  to  a  magistrate. 
Am'd  by  chap.  880  of  1895.    Id  effect,  January  1, 1896. 

§  697.  Idem. — When  the  defendant  shall  be  brought  before 
the  court  it  shall,  forthwith,  make  an  order  that  the  defendant  show 
cause  why  his  pardon  or  commutation  should  not  be  adjudged  to 
be  void,  and  he  should  not  be  remanded  to  the  place  of  bis  former 
imprisonment  for  the  unexpired  term  of  his  sentence.  The  order 
shall  set  forth  the  facts  which  constitute  the  violation  pf  or  the 
neglect  to  perform  the  condition  of  the  pardon  or  commutation. 
The  defendant  shall  plead  to  said  order  in  writing.  If  he  admit 
the  facts  the  court  shall  at  once  proceed  to  pronounce  judgment 
If  the  defendant  shall  deny  any  material  fact,  the  issue  so  joined 
shall  be  tried  by  a  jury.  Upon  such  trial  the  people  and  the 
defendant  shall  each  be  allowed  five  peremptory  challenges,  and 
no  mora  Upon  the  return  of  the  verdict  the  court  shall,  without 
delay,  proceed  to  judgment  If  judgment  is  rendered  against  the 
defendant  it  shall  adjudge  that  his  pardon  or  commutation  is  void, 
and  shall  commit  him  to  the  place  of  imprisonment  frorn  which 
he  had  been  discharged,  upon  his  pardon  or  commutation,  thereto 
be  confined  for  that  portion  of  the  term  of  his  former  sentence 
which  had  not  expired,  when  he  had  been  diachi^ii^  by  vi^rtue  of 
the  pardon  or  commutation. 
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§  698.  Idem.  —  If  an  issue  of  fact  upon  a  material  question 
^all  be  raised  by  the  answer  of  the  defendant,  and  it  shall  ap- 
pear that  the  violation  of,  or  the  failure  to  perform  the  condition 
took  place  in  a  county  other  than  that  in  which  the  arrest  was 
made,  the  court  may,  in  its  discretion,  in  furtherance  of  justice 
change  the  place  of  trial  to  such  other  county.  The  papers  in  the 
case  shall  be  filed  with  the  clerk  of  the  county  to  which  the  place 
of  trial  was  changed,  with  the  order  changing  the  place  of  trial, 
and  a  copy  of  such  order  shall  be  sent  to  the  district  attorney  of 
such  county,  and  the  defendant  shall  be  committed  to  the  custody 
of  the  sherifiE  of  said  county,  or  be  held  to  bail  to  appear  at  the 
next  term  of  the  court  in  which  subsequent  proceedings  shall  be 
had.  All  the  subsequent  proceedings  shall  he  had  in  the  su* 
preme  court  or  county  court  of  the  county,  to  which  the  place  o£ 
trial  had  been  changed,  with  the  same  effect  as  if  they  had  ori« 
ginally  been  begun  in  that  court 

Am'd  by  chap.  880  of  1895.    In  eftect,  January  1, 1896. 
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PART  Y. 


OF  PEOCEEDINGS  OF  COUETS  OF  SPECIAL  SESSIONS  AKD  POLICE 

COURTS. 

Title   L    Of  the  proceedings  in  courts  op  special  sessions  in  the  coun- 
ties OTHER  THAN  NEW  YORK.  

XL     Of  THE  PROCEEDINGS  IN  THE  COURTS  OF  SPECIAL  6ES6I0NB  IN  THE 
CITY  AND  COUNTY  OF  NEW  YORK. 
DL     Of  APPEALS  FROM  THE  COURTS  OF  SPECIAL  SESSIONS. 


TITLE  I. 

Of  Pboceedinos  in  Courts  of  Special  Sessions  in  the  Oounties  QJOOk 

THAN  New  York. 

filcnoN  699.  Charge  to  be  read  to  defendant. 

700.  The  plea,  and  how  put  in. 

701.  Issue,  how  tried. 

702.  Defendant  may  demand  a  trial  by  juiy. 

703.  Venire  for  a  jury. 

704.  Summoning  the  jiury,  and  returning  the  lisL 

705.  Depositing  ballots  in  box. 

706.  Drawing  the  jury. 

707.  Challenges. 

708.  Talesmen,  when  and  how  ordered  and  summoned. 

709.  Failure  to  return  venire  may  be  punished. 

710.  Jury,  how  constituted. 

711.  Their  oath. 

712.  Trial,  how  conducted. 

718.  Jury  may  decide  in  court,  or  retire.    Oath  of  offioercn  tbflir 
retirement. 

714.  Delivering  verdict,  and  entry  thereof. 

715.  Jury,  discharge  of. 

716.  In  such  case,  cause  to  be  re-tried. 

717.  Judgment  on  conviction. 

718.  Judgment  of  imprisonment,  until  fine  be  paid.    Kxtent  oC 

imprisonment. 

719.  Defendant,  on  acquittal,  to  be  discharged.    Order  that  pro* 

secutor  pay  the  costs. 

720.  Judgment .    '^inst  prosecutor  for  costs. 
721-722.  Form  of         rd  of  conviction. 

723.  Certificate,  when  filed. 

724.  Certificate,  conclusive  evidence. 

725.  Judgment,  by  whom  executed. 

726.  Fine,  receipt  and  payment  of,  by  court. 

727.  Fine  to  whom  paid  after  commitment  and  how  applied. 

728.  Proceedings  against  magistrate  or  sheriff,  on  neglect  to  pay 

fine  into  county  treasury. 

729.  Subpoenas  for  witnesses,  and  punishing  them  fordisobedienca 

730.  Punishing  jurors  for  non-attendance. 

731.  No  fees  to  jurors  or  witnesses. 

732.  When  defendant  requests  a  trial  by  police  court,  prelunimoy 

•examination  dispensed  with. 


Of  the  State  of  New  York.  269 

xmON  783.  During  time  allowed  for  bail,  and  until  judgment,  defendant 

to  be  continued  in  custody  of  officer,  or  committed  to  jaiL 

734.  Form  of  commitment. 

735.  By  whom  executed. 

736.  Defendant  may  be  admitted  to  baiL 

737.  Bail,  how  and  bv  whom  taken. 

738.  Form  of  the  undertaking. 

739.  Undertaking,  when  forfeited  and  action  thereon. 

740.  Forfeiture,  now  and  by  whom  remitted. 

§  699.  Charge  to  be  read  to  defendlant.— In  the  cases  in  which 
he  courts  of  special  sessions  or  police  courts  have  jurisdiction, 
^hen  the  defendant  is  brought  before  the  magistrate,  the  charge 
gainst  him  must  be  distinctly  read  to  him,  and  he  must  be  re- 
quired to  plead  thereto. 

Amended  by  chap.  360  of  1882. 

This  amendment  in8erte<l  the  words  **  the  courts  of  special  sessioDB  or,** 
nd  omitted  the  words  **  as  provided  in  section  74." 

Sxtension  of  section. — This  section  was  amended  in  1883,  in  order  to 
lave  it  express  that  such  section  shall  apply  to  special  sessions  and  police 
lourts,  wmch  it  did  not  do  prior  to  the  amendment.  People  v.  Tnmible,  1 
^.  Y.  Cr..  446.   ' 

Beading  charffe. — Under  this  section,  the  charge  must  be  distinctly 
ead  to  the  defendant  either  from  the  information,  warrant  or  some  record, 
i^eople  ex  rel.  Baker  v.  Beatty,  39  Hun,  477. 

It  is  not  an  oral  charge.     Id. 

TriaL — ^The  magistrate  must  try  the  offender  when  brought  before  him» 
f  the  cause  is  triable  in  a  special  sessions.  People  ex  rel,  Fraser  v.  Boards 
ttc.,  17  St  Rep.,  875;  2  N.  Y.  Supp.,  611. 

§  700.  The  plea,  and  how  put  in.— The  defendant  may  plead 
he  same  pleas  as  upon  an  indictment,  as  provided  in  section  332. 
iia  plea  must  be  oral,  and  entered  upon  the  minutes  of  the 
jourt. 

The  plea  of  guilty,  without  entering  any  objection  to  the  preliminary  pro- 
ieedings,  removes  from  the  case  all  grounds  of  error  based  on  matters  of 
nere  irregularity.    People  v.  Mcintosh,  5  N.  Y.  Cr.,  39. 

See  People  ex  rel.  Baker  v.  Beatty,  39  Hun,  477. 

§  701.  Issue,  how  tried.— Upon  a  plea  other  than  a  plea  of 
fuilty,  if  the  defendant  do  not  demand  a  trial  by  jury,  the  court 
nust  proceed  to  try  the  issue. 

In  the  cases  of  People  v.  Berberrich,  20  Baib.  224,  and  People  r.  Lied,  19 
Ub.  L.  J.  400,  the  defendant  offered  bail  for  his  appearance  at  the  court  of 
essions.  and  his  offer  was  denied. 

Application. — ^The  constitutional  provision  giving  a  party  a  right  to  a 
rial  by  jury,  etc.,  does  not  apply  to  the  petty  offenses  triable  oef ore  a  court 
>f  special  sessions.    People  ex  rel,  Murray  r.  Justices,  etc.,  74  N.  Y.,  406. 

flection. — In  order  to  entitle  a  defendant  to  a  trial  by  jury  in  a  court  of 
pecial  sessions,  he  must  demand  to  be  so  tried,  before  the  court  hears 
my  of  the  testimony  ui)on  the  triaL  People  t\  Cook,  9  St.  Rep.,  412;  45 
lun,  37. 

In  courts  of  special  sessions,  where  they  have  exclusive  jurisdiction  under 
ither  section  56  or  section  60,  no  election  other  than  a  failure  to  obtain  a 
certificate  of  removal  is  necessary  to  give  jurisdiction  to  try  the  case.  Peo- 
de  ex  rel,  Templeman  v.  Green,  4  N.  Y.  Cr.,  443. 

Where  the  defendant  neither  obtains  a  certificate  of  removal  in  cases 
inder  section  56  or  60,  nor  demands  trial  by  jury,  he  is  properly  tried  by  the 
ourt    People  ex  rel,  Templeman  v.  Green,  4  N.  Y.  Cr.,  443. 

The  defendant,  by  an  election  to  be  tried  by  the  comt,  waives  all  objeo^ 
ions  to  its  jnxiadiotion.    Gill  v.  People,  8  Hun,  187. 
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Waiver. — An  infant,  aocused  of  petit  larceny,  may  waive  his  right  to  s 
trial  by  jury,  and  elect  to  be  tried  by  a  court  of  special  sessions.  People 
ex  rel.  Sammons  v.  Wandell,  21  Hun,  515. 

Prior  to  the  Code,  it  was  held  that  a  court  of  special  sessions  could  not 
acquire  jurisdiction  to  try  a  prisoner,  without  a  jnrv,  for  an  offense,  unless 
it  affirmatively  appeared  in  the  proceedings  nad  before  trial,  that  he 
expressly  waived  his  right  to  a  trial  by  jury.  People  v.  Mallon,  89  How., 
454. 

§  702.  Defendant  may  demand  a  trial  by  jury.— Before  the 
court  hears  any  testimony  upon  the  trial,  the  defendant  may 
demand  a  trial  Dy  jury. 

See  notes  under  preceding  section. 

Demand. — If  tne  prisoner  demands  a  trial  by  jiuy.  the  court  must  earn- 
mon  one.    People  ex  reL  Templeman  c.  Green,  4  N.  Y.  Cr.,  448. 

Before  the  Code,  the  court  of  special  sessions  could  not  acquire  jurisdic 
tion  to  try  a  prisoner  for  an  offense,  unless  it  appeared  affirmatively,  in  the 
proceedings  had  before  trial,  that  the  prisoner  expressly  waived  his  right  to 
a  trial  by  jury.  People  v.  Mallon,  39  How.,  454.  Under  the  Code,  the 
court  may  proceed  to  try  the  case  without  a  jury,  unlees  the  defendant 
demands  a  jury  trial  before  any  testimony  is  taJken.  See  sections  701,  and 
702. 

In  People  v.  Mallon,  39  How.,  454,  the  defendant  demanded  to  be  tried 
by  a  jury,  and  the  demand  was  refused. 

See  People  v.  Cook,  9  St.  Rep.,  412  ;  45  Hun,  37. 

§  703.  Jury ;  how  summoned.— If  a  trial  by  jury  be  demanded, 
the  coiiit  must  forthwith  di-aw  from  the  box  or  other  receptacle 
kept  and  nsed  in  accordance  with  the  requirements  of  tlie  Codt^ 
of  Civil  Procedure,  relative  to  the  drawing  of  jurors  in  justice 
courts  in  civil  cases,  twelve  of  the  ballots  provided  for  in  section 
twenty-nine  hundred  and  ninety  and  twenty-nine  hundred  and 
ninety-one  of  the  Code  of  Civil  Procedure  to  be  kept  and  used  by 
justices  of  the  peace  in  civil  cases.  If  a  person  whose  name 
thus  drawn,  shall,  in  the  opinion  of  the  court,  reside  more  than 
three  miles  from  the  place  wliere  the  said  issue  is  to  be  tried, 
the  court  may  set  aside  such  juror,  and  in  tliat  case  draw  another 
ballot  and  so  can  continue  until  twelve  be  drawn  to  serve  as 
jurors.  The  court  must  thereui)on  insert  the  names^  of  the  l)er- 
Bons  so  drawn  in  an  order  directed  to  any  constable  of  the  county, 
or  marshal  or  police  officer  of  the  city  or'  village  where  the 
offense  is  to  be  tried  and  having  authority  to  execute  process  of 
the  court,  commanding  him  to  summon  the  persons  therein 
named  to  aj)pear  before  tlie  said  court  at  a  time  not  more  than 
three  days  from  the  time  of  the  making  of  said  order,  unless  the 
trial  of  said  issue  be  longer  adjourned  by  consent  and  at  a  place 
named  therein,  to  constitute  a  jury  for  the  trial  of  the  alleged 
offense.  It  shall  be  the  duty  of  every  town  or  citj''  clerk  in  this 
state,  within  ten  days  after  the  taking  effect  of  this  act,  to  make 
and  deliver  to  every  recorder,  jiolice  justice  or  other  judicial 
ollicer  having  authority  to  hold  courts  of  special  sessions  in  their 
respective  towns  or  cities  in  accordance  with  the  provisions  of 
this  title,  a  certified  coj)y  of  the  jury  list  as  is  now  required  by 
section  twenty-nine  hundred  and  ninety  of  the  Code  of  Civil 
Procedure  to  be  furnished  by  them  to  the  justices  of  the  peace 
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f  their  various  towns  and  cities  for  the  .drawing  of  jurors  in 
ivil  actions,  and  any  such  clerk  neglecting  for  refusing  so  to  do 
hall  be  deemed  guilty  of  a  misdemeanor.  The  boxes  or  other 
Bceptacles  now  used  by  justices  of  tbe  peace  for  the  purpose  of 
niwing  jurors  in  civil  cases  shall  be  used  by  them  for  drawing 
arors  to  serve  in  courts  of  special  sessions  as  herein  provided, 
nd  recordei*s,  police  justices  and  other  judicial  officei'S  empow- 
red  to  hold  such  courts  of  special  sessions,  as  provided  by  this 
tie,  are  hereby  required  to  procure  and  use  the  same  in  the 
lanner  provided  by  this  section. 

Amended  bv  chap.  860  of  1882. 

This  ameDdment  inserted  in  the  original  section  the  words  "and  having 
jthority  to  execute  process  from  the  court." 

Amended  by  chap.  127  of  1893. 

The  entire  provision  was  mollified  by  this  amendment  so  as  to  make  the 
ractice  conform  to  that  in  civil  matters  in  justice's  court.  It  will  take  effect, 
epteraljer  1,  1393. 

See  no!es  under  preceding  section. 

Jury. — This  section  prescribes  how  a  jury  shall  be  procured  and  that  twelve 
irors  shall  be  summoned.  People  v.  Ilulett,  39  St.  Rep.,  648 ;  15  N.  Y. 
upp..  631. 

The  manner  of  procuring  a  jury  in  the  court  of  special  sessions  is  plainly 
rescribed  in  title  1  of  part  V.  of  the  Code  of  Criminal  Procedure.     Id. 

Section  703  of  this  title  prescribes  that  twelve  jurors  shall  be  summoned. 
1  section  705.  it  is  provided  that  the  names  relumed  shall  be  written  on 
rips  of  paper  and  placed  in  a  box;  and,  in  section  706,  that  the  court  must 
raw  out  six  of  the  ballots,  and  even  more  in  case  any  are  set  aside  on  chal- 
nge.  Provision  is  made  in  section  708,  for  summoning  talesmen,  and,  in 
•ction  709,  for  issuing  in  certain  cases  a  new  order  or  venire;  and  section  710 
rovidea  that,  when  six  jurors  appear  and  are  accepted,  they  constitute  the 
iry.     Id. 

§  704.   Summoning  the  jury,  and  returning  the  order. — The   court 

lust  deliver,  or  cause  to  be  delivered,  tlje  said  order  to  any 

fficer  to  whom  the  same  is  directed   and  empowered  to  exe- 

ute  the  same.     The  officer  to  wliom  said  order  is  so  delivered 

lUst  thereupon  summon  personally  each  of  the  pei'sons  drawn 

nd  named  therein  to  serve  as  such  jurors  by  exhibiting  to  them 

be  said  order  and  at  the  same  time  reading  to  or  stating  to  them 

be  substance  thereof.     He  sliall  then  make  his  return  to  said 

rder  certifying  that  lie  personally  served  it  upon  each  of  the 

ersons  named  therein  and  in  each  case  of  his  being  unable  to 

o  so  the  reason  thereof.     Any  pei-son  so  summoned  not  atteiid- 

\g  at  the  time  and  phice  and  not  having  suflicient  legal  excuse 

3r  doing  so,  specified  in  said  order,  is  hereby  declared  guilty  of 

ontempt  of  court  and  is  punishable  by  a  fine  not  exceeding 

fty  dollars  or  imprisonment  not  more   than  thirty  days,  or  by 

oth  such  fine  and  imprisonment. 

Amended  by  chap.  127  of  1893. 

This  amendment  makes  the  practice  as  to  summoning  a  jury  in  a  criminal 
:!tion  conform  to  the  present  practice  in  a  civil  action  in  justice's  court. 
;  goes  in  eflfect  September  1,  1893. 

§  705.  Depositing  baUots  in  box.— The  names  of  the  persons 
Jturned  as  jurors  must  be  written  on  separate  ballots,  folded  as 
e»rly  alike  as  possible,  so  that   the  name  cannot  be  seen,  and 
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must,  under  the  direction  of  the  court,  be  deposited  in  a  box,  or 
other  convenient  thing. 
See  People  ©.  Hulett,  39  St.  Rep.,  648 ;  15  N.  Y.  Supp.,  681. 

§  706.  Drawing  the  jury  .—The  court  must  then  draw  out  six 
of  the  ballots,  successively ;  and  if  any  of  the  persons  whose 
names  are  drawn  do  not  appear,  or  are  challenged  and  set  aside, 
such  further  number  must  be  drawn  as  will  make  a  jury  of  six, 
after  all  legal  challenges  have  been  allowed. 

Jury. — When  the  jury  may  consist  of  six  persons.  People  ex  rd,  Eckler 
V.  Clark,  23  Hun,  874. 

The  special  sessions  has  no  authority  to  try  a  person  by  a  jury  of  leas  than 
six,  though  both  the  prosecution  and  defendant  consent  thereto.  Germond 
V.  People,  1  HiU,  343. 

An  act,  which  extends  the  jurisdiction  of  inferior  courts,  is  not  unconsti- 
tutional, for  the  reason  that  it  transfers  a  class  of  cases  from  coorts  of 
record,  where  the  jury  is  composed  of  twelve  men,  to  courts  in  which  it 
consists  of  six  men.     Dawson  v.  Horan,  51  Barb.,  459. 

See  People  v.  Hulett,  89  St.  Rep.,  648 ;  15  N.  Y.  Supp.,  681. 

S  707.  Challenges.— The  same  challenges  may  be  taken  by 
either  party,  to  the  panel  of  jurors,  or  to  an  individual  juror,  aa^ 
on  the  trial  of  an  indictment  for  a  misdemeanor,  so  far  as  appli- 
cable ;  and  the  challenge  must,  in  all  cases,  be  tried  by  the  court. 

§  708.  Talesmen,  when  and  how  ordered  and  summoned.— 
If  six  of  the  jurors  summoned  do  not  attend,  or  be  not  obtained, 
the  court  may  direct  the  officer  to  summon  any  of  the  bystand- 
ers, or  others,  who  may  be  competent,  and  against  whom  thera^ 
is  no  sufficient  cause  of  challenge,  to  act  as  jurors. 
See  People  r.  Hulett,  39  St.  Rep.,  648  ;  15  N.  Y.  Supp.,  631. 

§  709.  Failure  to  return  venire  may  be  piinished.— If  the 
officer  to  whom  the  order  is  delivered  do  not  return  it,  as  re» 
quired  by  section  704,  he  may  be  punished  by  the  court,  as  for 
contempt ;  and  the  court  must  issue  a  new  order  for  the  sum- 
moning of  jurors,  in  substantially  the  same  form  ;  upon  which 
the  same  proceedings  must  be  had  as  upon  the  one  firat  issued. 

Amended  by  chap.  860  of  1882. 

This  amendment  omitted,  from  before  the  word  "  jurors  "  in  the  origiM^ 
section,  the  words  "  the  same." 
See  People  v.  Hulett,  39  St.  Rep.,  648  ;  15  N.  Y.  Supp.,  681. 

§  710.  Jury,  how  constituted.— When  six  jurors  appear  and 

are  accepted,  they  constitute  a  jury. 

See  notes  imder  section  706,  ante. 

See  People  v.  Hulett,  39  St.  Rep.,  648  ;  15  N.  Y.  Supp.,  631. 

§  711.  Their  oath.— Tlie  court  must  thereupon  administer  U> 
the  jury  the  followinor  oath  or  affirmation  :  "  You  do  swear, 
[or  **  you  do  solemnly  affirm/'  as  the  case  may  be,]  "  that  you 
Avill  well  and  truly  try  this  issue,  l)et\veen  the  people  of  the  state 
of  New  York  and  A.  B.,  the  defendant,  and  a  true  verdict  give* 
according  to  the  evidence." 

§  712.  Trial,  how  conducted.— After  the  jury  are  sworn,  they 
must  sit  tofTfether  and  hear  the  proofs  and  allegations  of  tha 
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irties,  which  must  be  delivered  in  public,  and  in  the  presence 

:  the  defendant. 

"Where  the  defendant,  on  applying  for  an  adjournment  of  the  trial,  agreed 
and  did  deliver  to  the  justice  a  sum  of  money  for  the  complainant's  pri- 
ite  counsel  and  for  the  complainant's  expenses,  which  was  presumably 
lid  by  the  justice  to  the  counsel,  it  was  held,  in  People  v,  Parker,  53  St. 
ep.,  411 ;  23  N.  Y.  Supp.,  704  ;  69  Hu:i,  130,  that  this  furnished  no  ground 
»r  a  reversal  of  the  conviction. 

§  713.  Jury  may  decide  in  court,  or  retire.  Oath  of  officer  on 
loir  retirement.— After  hearing  the  proofs  and  allegations,  the 
iry  may  either  decide  in  court  or  may  retire  for  consideration. 
I  they  do  not  immediately  agree,  an  officer  must  be  sworn  to 
le  following  effect :  *^  You  do  swear,  that  you  will  keep  this 
iry  together  in  some  private  and  convenient  place,  without 
x)d  or  drink,  except  bread  and  water,  unless  otherwise  ordered 
y  the  court ;  that  you  will  not  permit  any  peraon  to  speak  to 
r  communicate  with  them,  nor  do  so  yourself,  unless  it  be  to 
sk  them  whether  they  have  agreed  upon  a  verdict ;  and  that 
ou  will  return  them  into  court  when  they  have  so  agreed,  or 
rhen  ordered  by  the  court." 

§  714.  Delivering  verdict,  and  entry  thereof.— When  the  jury 

ave  agreed  on  their  verdict,  they  must  deliver  it  publicly  to  the 

ourt,  which  must  enter  it  in  its  minutes. 

Amended  by  chap.  360  of  1882. 

This  amendment  changed  the  word  "  who"  in  the  original,  into  the  word 
'  which  "  in  the  present,  section. 

§  715.  Jury,  discharge  of.— The  jury   cannot    be  discharged, 

iter  the  cause  is  submitted  to  them,  until  they  have  agreed 

ipon,  and  rendered  their  verdict,  unless  for  some  cause  within 

he  meaning  of  sections  428  and  429,  the  court  sooner  discharge 

hem. 

Amended  by  chap.  715  of  1882. 

This  amendment  inserted  the  word  **  the"  before  the  word  "  meaning." 

§  716.  In  such  case,  cause  to  be  retried.— If  the  jury  be  dis- 
iharged,  as  provided  in  the  last  section,  the  court  may  proceed 
igain  to  the  trial,  in  the  same  manner  as  upon  the  first  trial ; 
md  so  on,  until  a  verdict  is  rendered. 

§717.  Judgment  on  conviction.— When  the  defendant  pleads 
fuilty,  or  is  convicted  either  by  the  court  or  by  a  jury,  the  court 
nust  render  judgment  thereon,  of  fine  or  imprisonment,  or  both, 
ks  the  case  may  require ;  but  the  fine  cannot  exceed  fifty 
loUars,  nor  the  imprisonment  six  montlis. 

See  section  719,  post. 

EfEbct  of  section. — The  question  wliether  this  section  has  not  specially 
)re8cribed,  within  the  meaning  of  section  15  of  the  Penal  Code,  a  punish- 
aent  for  the  offense  of  assault  in  the  third  degree,  so  as  to  make  it  the  pun- 
shment  to  be  imposed  therefor  in  all  the  courts,  though  this  section  lias 
pecial  reference  to  the  courts  of  special  sessions,  was  raised  but  not  decided, 
n  People  v.  Palmer.  6  St.  Rep.,  341 ;  43  Hun,  397.  [Tliis  section  does  not 
iffect  tiie  power  of  the  other  courts.    Ed.] 

When  rendered. — There  is  nothing  in  this  section,  which  requires  a. 
»iirt  of  si)ecial  sessions  to  render  judgment  forthwith  upon  the  ielivery  of 
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the  verdict  by  the  jury,  but  undoubtedly  it  must  be  rendered  during  tiie 
continuance  of  the  session  of  the  court  and  before  it  is  at  an  end.  People 
€JC  rel  Cook  r.  Smith,  28  St.  Rep.,  307  ;  9^.  Y.  Supp.,  181. 

Entry. — This  section  does  not  require  that  any  judgment  should  be 
entered  in  the  minutes  of  tlie  court.    Id. 

There  is  but  one  mode  of  rendering  judgment  and  that  is  by  pronoundiig 
sentence.  Id.  And  there  is  but  one  record  of  the  judgment  and  this  is  the 
certificate  of  the  sentence.     Id. 

On  plea  of  guilty. — When  the  defendant  pleads  guilty,  it  is  not  neces- 
sary that  there  should  be  any  conviction.  People  ex  rel,  Evans  c.  McEwan, 
2  N.  Y.  Cr.,  313  ;  67  How.,  105. 

Judgment  of  special  sessions. —This  section  provides  for  and  limiis 
the  judgment  of  a  court  of  special  sessions.  Burns  o.  Norton,  35  St  Rep., 
418  ;  15  N.  Y.  Supp.,  75-78. 

Sections  535  and  15  of  the  Penal  Code  do  not  expressly  or  impliedly 
repeal  this  section.     People  car  rel.  Knowlton  r.  Sadler,  2  N.  Y.  Cr.,  439. 

The  justice  can  either  fine  or  imprison,  or  he  can  do  both,  only  the  fine 
must  be  limited  to  fifty  dollars  or  less,  and  the  imprisonment  to  not  exceed- 
ing six  montlis.  People  r.  Henschel,  35  St.  Rep.,  276;  12  N.  Y.  Supp., 
46,  47. 

The  legislature,  when  it  conferred  exclusive  jurisdiction  upon  courts  of 
special  sessions  to  hoar  in  the  first  instance  a  large  number  of  offenses,  in- 
tended to  prevent  tlu»se  courts  from  inflicting  as  severe  punishment  for  an 
off  t»  use  as  can  be  iimx)sed  by  a  court  of  record,  upon  the  removal  of  the  case 
thereto.     People  cr  rel.  Knowlton  r.  Sadler,  2  N.  Y.  Cr.,  440. 

By  this  section,  the  greatest  punishment  that  can  be  inflicted  by  a  court 
of  special  sessions  upon  any  offender  convicted  before  it,  is  a  fine  not 
exceeding  fifty  dollars,  and  imprisonment  not  exceeding  six  months.    Id. 

This  section  limits  the  punisnment,  which  may  be  inflicted  by  courts  of 
special  s(»ssions  to  a  fine  of  fiftv  dollars,  or  imprisonment  for  six  months. 
Matter  of  Bray,  34  St.  Rep.,  642  ;  13  N.  Y.  Supp.,  367. 

A  court  of  si^ecial  sessions  cannot  impose  a  fine  to  exceed  fifty  dollars,  or 
imprisonment  for  over  six  montlis,  or  both.  People  ex  rel,  Stokes  v.  Ksley, 
38  Hun,  281  ;  4  N.  Y.  Cr.,  110. 

Void  sentence. — A  sentence,  which  is  simply  in  the  disjunctive,  with- 
out any  declaration  that,  by  the  payment  of  the  fine,  the  convicted  person 
will  escape  the  imprisonment,  is  illegal.  Matter  of  Hoffman,  1  N.  i.  Cr., 
484. 

A  sentence,  in  a  court  of  sessions,  to  pay  a  fine  of  two  hundred  and  fiftf 
dollars,  and  to  stand  committed  not  exceeding  one  year,  till  the  fine  is 'paid, 
is  invalid.     People  e.v  rcL  Stokes  v.  Risley,  38  Hun,  281  ;  4  N.  Y.  Or.,  110. 

The  defendant  (!aiinot  be  punished  thereunder,  even  to  the  extent  of  fifty 
dollars  line,  or  fifty  days  imprisonment. 

Where  the  judgment  is  one  that  the  court  of  special  sessions  cannot  under 
any  circunistanct^s.  liave  j)ronounce(l,  it  is  absolutely  void,  and  the  defend- 
ant cannot  be  detained  for  the  longest  term  tliat  the  court  could  have  legally 
invposiMl.     People  c.v  rel.  Knowlton  r.  Sadler,  2  N.  Y.  Cr.,  440. 

Ke-sentence. — A  prisoner  in  custody  under  a  void  sentence  upon  avalid 
jud.i^nient  of  conviction  should  not  be  discharged  on  habeas  corpuSy  but 
should  be  remanded  to  be  sentenced  according  to  law.  People  ex  rel.  Deroe 
V.  Kelly,  97  N.  Y.,  212 ;  2  N.  Y.  Cr.,  42S. 

The  })ower  of  a  court  of  special  sessions  to  punish  for  a  violation  of  the 
excise  law  is  limited  to  iniix>sing  a  fine  not  exceeding  fifty  dollars,  or  ini' 
prisoiiinent  not  exceeding  six  montlis,  or  both.  People  r.  Carter.  15  St 
Kt  p.,  r>4U  ;  14  Civ.  Pro.,  245  ;  48  Hun,  165.  Where  such  court  unpoeegfor 
sucli  olFonse  a  fine  of  one  hundred  dollars,  and  directs  imprisonment  until 
sucli  lino  Is  paid,  the  judgment  is  void  though  the  conviction  is  proper.  Id. » 
l*c(.plo  ex  rel.  Stokes  r.  Kislev.  38  Hun.  28() :  People  v.  Nash,  12  W.  Die-. 
54.-) ;  People  e.v  rel  Devoe  v.  'Kelly,  97  N.  Y.,  212  ;  People  r.  Bork,  96id., 
IS^^  ;  Peoi)le  e.r  rel.  Tweed  r.  Liscomb,  60  id.,  559. 

The  |)ower  of  the  appellate  court  to  remit  a  case  for  re-eentenoe,  where  the 
judgment  is  void  but  the  conviction  is  i)roper,  was  held  in  People  v.  Carter, 
15  St.  Kep..  640 ;  48  Hun,  165  ;  14  Civ.  Pro.,  241,  to  be  limited  to  cases  where 
the  conviction  is  had  upcm  an  indictment ;  and  that  no  power  exwtB  to 
remit  a  case  for  re-sentence  to  a  court  of  special  sessions. 
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Bn^  cannot  the  appellate  court,  in  case  of  an  appeal,  render  under  section 
tl4,  post,  the  iudgment  which  the  court  below  should  have  rendered, 
irithout  remanding  the  case  to  such  court  ? 

See  People  v.  Hollenbeck,  1  N.  Y.  Cr.,  487,  note  ;  65  How.,  404 ;  People 
!X  rel.  Baker  o.  Beatty,  89  Hun,  477. 

§  718.  Judgment  of  imprisoiiment,  until  fine  be  paid.  Extent 
>f  imprisonment.— A  judgment  that  the  defendant  pay  a  fine 
nay  also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied ; 
specifying  the  extent  of  the  imprisonment,  which  can  not  exceed 
)ne  day  for  every  one  dollar  of  the  fine. 

See  notes  under  last  section. 

See  section  484,  ante,  and  notes  thereunder. 

This  section  is  a  transcript  of  the  last  sentence  of  section  484,  ante. 

Imprisonment  imtil  payment  of  fine.— This  section  authorizes  the 
imposition  of  a  fine,  and  of  imprisonment  until  it  is  paid,  for'a  speclfiel 
time,  not  exceeding  the  statutory  limit.  Matter  of  Bray,  34  St.  Rep.,  €41. 
}4d  ;  12  N.  Y.  Supp.,  367.  A  sentence,  plainly  in  the  alternative,  is  not 
^ood.     Id. 

A  judgment  for  a  specified  term  of  imprisonment  and  a  fine,  and  for  im- 
prisonment not  exceeding  one  day  for  each  dollar  of  said  fine,  is  not  errone- 
3JS.  People  V.  Sutton,  24  St.  Rep.,  726 ;  2  Silv.  (Sup.  Ct.),  575  ;  6  N.  Y. 
3upp.,  96. 

A  commitment,  which  recites  that  tlie  defendant  has  been  adjudged  to 
pay  a  fine  of  $100,  and,  in  default,  to  be  imprisoned  for  three  months,  com- 
plies fully  with  the  provisions  of  this  section.  Matter  of  Bray,  34  St.  Rep., 
Wl,  643  ;  12  N.  Y.  Supp.,  367. 

See  Matter  of  Hoffman,  1  N.  Y.  Cr.,  485. 

§  719.  Defendant,  on  acquittal,  to  be  discharged.  Order  that 
prosecutor  pay  the  costs.— When  the  defendant  is  acquitted, 
either  bv  the  court  or  by  a  jury,  he  must  be  immediately  dis- 
charged; and  if  the  court  certify,  upon  its  minutes,  or  the  jury 
find  that  the  prosecution  was  malicious  or  without  probable 
cause,  the  court  must  order  the  prosecutor  to  pay  the  costs  of 
the  proceedings,  or  to  give  satisfactory  security,  by  a  written 
undertaking,  with  one  or  more  sureties,  to  pay  the  same  to  the 
county  within  thirty  days  after  the  trial. 

Judgment. — ^Where  tiie  prosecution  in  a  criminal  proceeding  in  the 
court  of  special  sessions  is  charged,  under  tliis  section,  with  the  costs  of 
prosecution,  by  reason  of  having  instituted  it  without  probable  cause,  such 
aetermination  is  not  a  iudgment  u\Km  conviction,  witnin  the  meaning  of 
section  749,  post.    People  r.  Norton,  33  Hun,  277  ;  2  N.  Y.  Cr.,  324. 

A  judgment,  rendered  in  pursuance  of  this  and  the  following  section,  is 
not  a  judgment  in  a  civil  action.  People  v.  Carr,  28  St.  Rep.,  288  ;  54  Hun, 
445;  7  N.  Y.  Supp.,  725.  No  appeal  can  be  taken  therefrom  under  section 
749,  post,  or  under  sections  3044  and  3045  of  the  Code  of  Civil  Procedure. 
[d. 

But  see  next  section  which  authorizes  a  judgment  and  allows  an  appeal. 

§  720.  Judgment  against  prosecutor  for  costs.— If  the  prose- 
cutor do  not  pay  the  costs  or  give  security  therefor,  the  court 
may  enter  judgment  against  liim  for  the  amount  thereof,  which 
may  be  enforced  and  appealed  from,  in  all  respects,  in  the  same 
manner  as  a  judgment  rendered  by  a  justice  court  held  by  a 
justice  of  the  peace. 

Amended  by  chap.  186  of  1890. 

This  amendment  mtroduced,  after  the  word  '-  enforced,**  the  words  "  and 
ippealed  from." 
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See  notes  under  the  preceding  section. 

The  purpose  of  this  section  is,  to  prescribe  a  mode  of  procedure  to  be 
adopted  in  a  criminal  action  for  the  collection  of  costs  when  imposed  upon 
the  prosecutor.  People  v.  Carr.  28  St,  Rep.,  288 ;  54  Hun,  445 ;  7  N.  Y. 
Supp.,  725.  It  does  not  have  the  eflfect  to  cnange  the  action  from  a  crim- 
inal to  a  civil  action.     Id.     But  the  amendment  of  1890  allows  an  appeal 

§  721.  Pormofrecordof  conviction.— When  a  conviction  is 
had,  upon  a  plea  of  guilty  or  upon  a  trial,  the  court  must  make 
and  sign  a  certificate  in  substantially  the  following  form : 

"  Court  of  Special  Sessions,  or  Police  Couil;, 
"  County  of  Albany.     Town  of  Berne  [or  as  the  ease  may  be]* 
"  The  People  of  the  state  New  York 

against 
A.  B. 

January  1, 18  . 

"  The  above-named  A.  B.,  having  been  brought  before  C.  D.t 
justice  of  special  sessions,  justice  of  the  peace  [or  other  magi* 
strate,  as  the  case  may  be]  or  police  justice,  of  the  town  [or  city 
or  village]  of  [as  the  case  may  be]  charged  with  [briefly  desig- 
nating the  offense],  and  having  thereupon  pleaded  guilty  or  not 
guilty  [or  as  the  case  may  be],  and  demanded  [or  *  failed  to  de- 
maiia,'  as  the  case  may  be,]  a  jury,  and  heaving  been  thereupoa 
duly  tried,  and  upon  such  trial,  duly  convicted. 

"  It  is  adjudged  that  he  be  imprisoned  in  the  jail  of  this  county 
days  [or  '  pay  a  fine  of  dollars  and  be  imprisoned 

until  it  be  paid,  not  exceeding  days,'  or  both,  as  the  case 

may  be]. 

"  Dated  at  the  town  or  [city]  of  ,  the        day  of      ,  18   • 

"  C.  D., 

"  Justice  of  the  peace  or  police  justice  or  other 
magistrate  [as  the  case  may  be]  of  the 
town  [or  'city']  of        ,  the  [as the 

case  may  be] . 

Amended  by  chap.  360  of  1882. 

This  amendment  substituteil  a  different  form  of  record  or  certificate  of 
conviction. 

Certificate. — Tlie  provisions  of  this  section  and  section  725,  tXM^,  are  not 
exclusive,  nor  necessarily  inconsistent  with  section  31  of  2  R.  S.,  716.  Peo* 
pie  r.  Holmes,  2  St.  Rep.,  676  ;  o  N.  Y.  Cr.,  130. 

The  court  must  make  and  sign  a  certificate  of  conviction,  in  a  form 
brieflv  designating  the  offense  stated  in  the  information  and  necessanly 
stated  in  the  warrant.     People  e.c  rel.  Baker  r.  Beatty,  39  Hun,  477. 

Commitment  is  not  invalid  for  defect  in  form.  Matter  of  Nichols,  1» 
Abb.  >f.  C,  i:38. 

Words  of  a  statute,  which  prescriln?  what  shall  be  done  with  the  pris- 
oner, and  how  lie  vsliall  be  kept,  after  he  reaches  the  penitentiary,  and  are 
simply  directory  to  the  keeper,  are  no  part  of,  and  nee&  not  bie  included  inr 
the  sentence.  Pt^ople  cr  ret.  Van  Ronton  t.  Sadler,  97  N.  Y.,  146  ;  8  N.  ». 
Cr.,  473.  ^ 

It  is  not  necessary  that  the  commitment  should  contain  the  names  o» 
the  witnesvses  or  the  testimonv  given  bv  them.  People  exrd.  Catlin  r.  Ncu* 
son,  16  Hun,  214.  It  Is  sufficient  if  it  contains  a  brief  statement  of  tb» 
offense  charged  and  the  conviction  and  judgment  thereon.    Id. 
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It  is  not  necessary  to  set  forth  in  a  warrant  of  commitment  issued  upon  a 
idgment  of  a  court  of  special  sessions,  that  the  prisoner  was  convicted  of 
etit  larceny  charged  as  a  first  offense.  People  ex  rel.  LoughUn  v,  Finn, 
r  N.  Y.,  5&.  It  is  sufficient  if  it  appears  that  the  conviction  was  for  an 
Qfense  of  which  such  court  had  juristuction.    Id. 

As  a  court. — ^The  making  and  signing  of  the  certificate  are  a  part  of  the 
uty  of  the  court  of  special  sessions,  while  organized  as  such.  People  ex 
d.  Cook  V.  Smith.  28  St.  Rep.,  307  ;  9  N.  Y.  Supp.,  181. 

A  court  of  special  sessions  is  organized  only  pro  hoc  vice  for  the  trial  and 
idgmeut  in  each  particular  case,  and  is  fmictus  officio  when  judgment  is 
sndered  therein  and  a  certificate  of  such  judgment  is  made,  signed  and 
elivered  to  the  sheriff  or  constable.  People  v,  Starks,  17  St.  Kep.,  284  ; 
'eople  ex  rel.  Cook  v.  Smith,  ante. 

when  to  be  made. — The  language  of  this  section,  though  not  to  be 
onstrued  to  mean  immediately  or  upon  the  instant  of  the  rendition  of  the 
iidgment,  undoubtedly  does  intend  that  the  certificate  shall  be  made  dur- 
ig  the  session  of  the  court  and  cannot  be  made  by  the  justice  c^ter  tiie 
ourt,  organized  for  the  trial  of  the  case,  has  ceased  V>  exist,  ante. 

See  People  ex  rel,  McGrath  r.  Supervisors,  etc.,  28  St.  Rep.,  989;  119 
r.  Y.,  130. 

§722.  Form  of  record  of  conviction.— If  the  defendant  have 

beaded  guilty, — instead  of  the  second  paragraph,  the  certificate 

Qust  state  substantially  as  follows :    "  And  the  above-named  A. 

J.  having  been  thereupon  duly  convicted,  upon  a  plea  of  guilty." 

This  section  gives  a  form  which  need  only  be  followed  substantially. 
*eople  ex  rel,  Evans  r.  McEwan,  2  N.  Y.  Cr.,  313 ;  67  How,,  105. 

§  723.  Certificate  when  filed.— Within  twenty  days  after  the 
lonviction,  the  court  must  cause  the  certificate  to  be  filed  in  the 
)fl5ce  of  the  clerk  of  the  county. 

The  reference  in  Kibbe  v.  Wetmore,  81  Hun,  425,  to  this  section,  should 
►e  to  section  723  of  Code  of  Civil  Procedure. 

This  section  is  merelv  directory  ;  it  is  sufficient  if  the  certificate  of  con- 
iction  is  made  in  due  form,  though  not  filed  at  the  time  required.  People 
X  rel.  Slatzkata  v.  Baker,  19  St.  Rep.,  487  ;  3  N.  Y.  Supp.,  537.  Failure  to 
lie  such  certificate  is  not  cause  for  discharge.    Id. 

See  People  c.  Holmes,  2  St.  Rep.,  676  ;  5  N.  Y.  Cr.,  130. 

§  724.  Certificate,  conclusive  evidence.— The  certificate,  made 
ina  filed  as  prescribed  in  the  last  two  sections,  or  a  certified 
lopy  thereof,  is  concliLsive  evidence  of  the  facts  stated  therein. 

By  this  section,  the  certificate  required  to  be  filed  by  the  preceding  sec- 
ion,  or  a  certified  copy  thereof  is  made  conclusive  evidence  of  the  facts 
herein  stated.  People  ex  rel.  Slatzkata  v.  Baker,  19  St.  Rep.,  487  ;  3  N.  Y. 
iupp.,  537.  * 

See  People  ex  rel.  Evans  v.  McEwan,  2  N.  Y.  Cr.,  312  ;  67  How.,  113. 

§  725.  Judgment,  by  whom  executed.— The  judgment  must 
)e  executed  by  the  sheriff  of  the  county,  or  by  a  constable, 
narshal  or  policeman  of  the  city,  village  or  town  in  which  the 
jonviction  is  had,  upon  receiving  a  copy  of  the  certificate  pre- 
icribed  in  section  721,  certified  by  the  court  or  the  county  clerk. 

See  notes  under  section  ^21,  ante. 

A  prisoner,  who  has  been  properly  and  legally  sentenced  to  prison,  can- 
lot  be  released  simply  because  there  is  an  imperfection  in  what  is  commonly 
Ailed  the  mitttmtis.  People  ex  rel,  Evans  v.  McEwan,  2  N.  Y.  Cr.,  312  ; 
17  How.,  113. 

The  constable  who,  upon  receiving  a  certificate  of  the  judgment  of  con- 
riction  with  directions  to  execute  it,  conveys  by  force  of  that  warrant,  the 
)risoner  to  the  jail  or  penitentiary  and  delivers  him  over  for  punishment. 
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is  engaged  in  a  criminal  proceeding.     People  ex  rel,  McGrath  9.  Soperviaon^ 
etc.,  28  St  Rep.,  941;  119  N.  Y..  128. 

§  726.  Fine^  receipt  and  payment  of^  bj  eonrt.— If  a  fine 
imposed  be  paid  before  commitment,  it  must  be  received  by  the 
court,  and  within  thirty  days  after  its  rec^eipt  paid  by  such  court 
to  the  supervisor  of  the  town  in  and  for  which  such  court  is  held 
[Am*d  by  chap.  581  of  1895;  to  take  effect  Sept  1,  1895.] 

The  words  "  to  the  supervisors  of  the  town  in  and  for  which  such  court  is 
held,"  were  substituted  for  the  words  "  into  the  county  treasury."  by  this 
amendment. 

Amended  by  chap.  892  of  1884. 

This  amendment  directed  the  court  to  pay  the  whole  fine,  within  thirty  days 
after  its  receipt,  into  the  county  treasury,  and  omitted  the  application  of  any 
part  thereof  to  the  eitpeuses  of  the  prosecution. 

See  People  ex  rcl.  Fraser  v.  Board  of  Auditors,  17  St  Rep.,  875;  2  N.  Y. 
Supp.  611. 

§  727.  Fine  to  whom  paid  after  commitment^  and  hoir 
applied. — If  the  defendant  be  committed  for  not  paying  a  fine, 
he  may  pay  it  to  the  sheriff  of  the  county,  but  to  no  other  person; 
who  must,  in  like  manner,  within  thirty  days  after  the  receipt 
thereof,  pay  it  to  the  supervisor  of  the  town  in  and  for  which 
snch  court  is  held.  [Am'd  by  chap.  581  of  1895 ;  to  take  effect 
Sept  1,  1895.] 

The  words  *'  to  the  supervisor  of  the  town  in  and  for  which  such  court  fa 
held,"  were  substituted  for  the  words  "  into  the  county  treasury,"  by  ihfa 
amendment. 

People  ex  rel.  Fraser  v.  Board  of  Auditors,  17  St.  Rep.  875;  2  N.  Y.  Supp. 
611. 

§  728.  Proceedings  against  magistrate  or  sheriff  on  nc»lect  to  W 
flue  to  snperrisor. — If  the  court  or  sheriff  receiving  the  fine  fail  to  pay  to 
the  supervisor,  as  provided  in  the  last  two  sections,  such  supervisor  must  im- 
mediately commence  an  action  therefor  against  the  sheriff  or  the  magistnta 
or  magistrates  composing  tbe  court  in  the  name  of  his  town.  [Am'd  by  chap. 
581  of  1895;  to  take  effect  Sept.  1,  1895.1 

By  this  amendment,  the  words  "to  the  supervisor,  as  provided  inthelart 
two  sections,  such  supervisor,"  were  substituted  for  t^e  words  "it  into  the 
county  treasury,  the  county  treasurer,"  and  the  words  "liis  town"  for  "U* 
county." 

Amended  by  chap.  392  of  1884. 

This  amendment  omitted  the  words  "  such  part  of  it  as  is  so  payable,"  iw 
"  therefor,"  and  substituted  the  word  *'  comprising"  for  "compowng." 

§729.  SabiKsnas  for  witnesses,  and  punishing  them  for  tiieirdiKK 
beaience — The  court  may  issue  subpoenas  for  witnesses,  as  provided  in  Mo- 
tion 608,  and  punish  disobedience  thereof,  as  provided  in  section  61i>. 

§  730.  Punishing  Jurors  for  nonattenaance.— If  a  person  summoned 
as  a  juror  fail  to  appear,  he  may  be  punished  by  a  fine  not  exceeding  five  dol- 
lars imposed  by  the  court,  by  an  order  entered  in  his  minutes.  The  order  ii 
deemed  ajudgment,  in  all  respects,  in  favor  of  the  poor  of  the  town  or  city 

§  731.  Ilo  fees  to  Jurors  or  witnesses.— No  fees  are  payable  to  a  juror 
or  witness,  for  his  service  or  attendance  in  a  court  of  special  sttsiona. 

See  sections  494  and  616,  ante. 

§  732.  When  defendant  requests  a  trial  by  poli^se  eonrt,  proliviatfT 
examination  dispensed  with.— When  the  defendant,  upon  bSng  brought 
before  the  magistrate,  requests  a  trial  by  a  court  of  special  aeauons,  the  ^ 
liminary  examination  of  the  case  is  dispensed  with. 

§  733.  During  time  allowed  for  bail,  and  until  jvtoieBt,  ie- 
fendant  to  be  continued  in  custody  of  offleer  or  eamailtiod  to  Jiil: 
^During  the  time  allowed  to  the  defendaot  to  give  bail,  Md 
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idgment  is  given,  he  may  be  continued  in  the  custody  of 
cer,  or  committed  to  the  jail  of  the  county  to  answer  tho 
as  the  magistrate  may  direct. 

4.  Form  of  commitment.— The  commitment  must  be 
by  the  magistrate,  by  his  name  of  office,  and  must  be  in 
itially  the  following  form : 

B  sheriff  of  the  county  of         ,  is  required  to  receive  and 
A.  B.j  who  stands  charged  before   me  for   [designating 
jnse,  generally],  to  answer  the  charge  befoje  a  court  of 
sessions  in  the  town  [or  city]  of  [as  the  case  may  be], 
ted  at  the  town  [or  city]  of  ,  the  day 

f  18     • 

"C.  D.,  justice  of  the  peace  of  the  town 

[or  city]  of         ,"  [as  the  case  may  be], 
^tioii  721,  ante. 

iption  of  offense. — The  crime  of  wliich  the  defendant  is  con- 
eed  not  be  called,  in  a  warrant  of  commitment,  by  its  technical 
rovided  the  description  of  the  act,  which  constitutes  the  offense,  is 
1  precise,  and  leaves  no  doubt  of  its  exact  character.  Matter  of 
N.  Y.  Cr. ,  306.  A  warrant  of  commitment,  which  shows  a  convic- 
*  assault  and  battery,"  is  a  sufficient  statement  of  a  conviction  of 
It  in  the  third  degree.     Id. 

;ement  in  a  commitment  issued  on  conviction   of  petit  larceny 
as  first  offense,  that  the  defendant  was  convicted  of  the  **  mis- 
)r  of  petit  larceny,"  is  a  sufficient  description  of  the  crime.    People 
oughlin  V.  Finn,  87  N.  Y.,  533. 

>.  By  whom  executed.— When  committed,  the  defendant 
•e  delivered  to  the  custodj^  of  the  proper  officer,  by  any 
•flScer  in  the  county  to  whom  the  magistrate  may  deliver 
imitment. 

3.  Defendant  may  be  admitted  to  boil.— Either  before  or 
lis  committal,  or  upon  being  committed,  the  defendant 
f  he  require  it,  be  admitted  to  bail. 

J,  Bail,  how  and  by  whom  taken.— The  bail  must  be  taken 
magistrate,  by  a  written  undertaking,  executed  by  the 
ant,  with  one  or  more  sufficient  sureties  approved  by  the 
rate,  in  a  sum  not  exceeding  two  hundred  dollars. 

3.  Form  of  the  undertaking.— The  undertaking  must  be 
tantially  the  following  form : 

B.,  having  been  duly  charged  before  C.  D.,  a  justice  of 
ice  in  the  town  [or  city]  of  [as  the  case  may  be], 

le  offense  of  [designating  the  offense  generally] . 
3  undertake,  jointly  and  severally,  that  he  shall  appear 
I  from  time  to  time,  until  judgment,  at  a  court  of  special 
3  in  the  town  or  village  [or  city]  of  [as  the  case 

]  competent  to  try  the  case,  or  that  we  *  will  pay  to  the 
of  [naming  the  county  in  which  the  court  is  held], 

a  of  dollars,"  [inserting  the  sum  fixed  by  the  mag- 

ted  at  the  town  [or  city]  of  ,"  [as  the  case  may  be.] 

*  *'  He  "  in  originaL 
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Amended  bv  chap.  360  of  1882. 

This  amendment  inserted  the  words  "jointly  and  severaHy,**  and,  **or 
village,"  and  substituted  the  words  ** competent  to  try  the  case"  for  the 
words  '*  held  by  the  justice  above  named,  and  such  other  justices  as  may 
be  associated  with  him  to  constitute  such  court." 

See  Ck)unty  of  Orleans  v,  Winchester,  45  St.  Rep.,  411 ;  18  N.  Y.  Supp., 
668. 

1 739.  Undertaking,  when  forfeited  and  action  thereon.— If  the 
defendant  fail  to  appear  according  to  the  undertaking,  the  court, 
unless  a  sufficient  excuse  he  shown,  must  declare  the  undertak- 
ing of  bail  forfeited,  and  the  county  treasurer  must  immediately 
commence  an  action  for  the  recovery  of  the  sum  mentioned 
therein,  in  the  name  of  the  county. 

§   740.  Forfeiture,  how  and  by  whom  remitted.— The   county 

court  of  the  county,  or  in  the  city  of  New  York,  the  supreme 

court  may  remit  the  forfeithre  or  any  part  thereof,  in  the  cases 

and  in  the  manner  provided  in  the  Code  of  Civil  Procedure. 

Am'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 
See  sections  286,  294,  350-353  of  Code  of  Civil  Procedure. 


TITLE  n. 

OF  THE  PBOCEKDINGS  IN  THE  COURT  OF  SPECIAL  SESSIONS  IN 

THE  CITY  OF  NEW  YORK. 

Section  741.  Courts  of  special  sessions  in  the  city  of  New  York  to  proceed 

as  prescribed  in  last  title,  except  as  otherwise  specially 
provided. 

742.  Trial  by  and  form  of  information. 

743.  Duty  of  district  attorney  in  relation  to  the  information  and 

dismissal  of  prosecution. 

744.  Clerk   to   issue   .subpa»na,   sign  certificate  of   judgment,   and 

enter  proceedings  of  court  and  sentences  upon  convictions. 

745.  Fines  before  cnniniittal,  to  be  paid  to  clerk;    his  accounts, 

when  and  to  ^yhom  rendered. 

746.  No  transcript  of  conviction  to  be  filed;  certified  copy  of  min- 

utes, conclusive  evidence. 

§  741.  Conrts  of  special  ■esBions  in  the  city  of  Neir  Tork,  to 
proceed  as  prescribed  in  last  title,  except  as  other-wise  specially 
provided. — The  courts  of  special  sessions  in  the  city  of  New  York  must 
proceed  u])on  a  criminal  charge  in  the  manner  prescribed  in  the  last  title, 
exce])t  as  provided  in  the  next  five  sections,  and  as  otherwise  specially  pro- 
vided. 

Amended  by  chap.  r>()3.  Laws  11)04.     Takes  effect  Sept.  1,  1904. 

§  742.  Trial  by  and  form  of  information. — All  criminal  actions  in 
the  courts  of  special  .-essioiis  in  the  city  of  New  York,  except  in  the  parts 
devotecl  to  tlie  trial  of  children  under  sixteen  years  of  age  and  known  as 
children's  courts,  must  be  prosecuted  by  information  made  by  the  district 
attorney.  The  inforn)ati(m  shall  be  signed  by  tlie  district  attorney  of  the 
county  wherein  the  action  was  begim  and  may  be  substantially  in  the  follow- 
\nu  form: 
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Court  of  Special  Sessions  of  the  City  of  New  York. 

Division. 

The  People  of  the  State  of  New  York 

against 
A.  B. 

Be  it  remembered  that  I 
the  District  Attorney'  of  the  county  of  ,  by 

this  information  accune  A.  B.  of  the  crime  (here  insert  the  name  of  the 
crime,  if  it  have  one,  such  as  petit  larceny,  assault  in  the  third  degree,  or 
the  like,  or  if  it  have  no  general  name  insert  a  brief  description  of  it  as  it 
is  given  by  statute)  committed  as  follows: 

The  said  A.  B.,  on  the  day  of  '  190     , 

at  the  city  of  New  York,  in  the  county  of  (here 

set  forth  the  act  charged  as  an  offense. ) 

C.  D., 

District  Attorney  of  the  County  of 

Amended  by  chap.  563,  Laws  1904.     Takes  effect  Sept.  1,  1904. 

§  743.  Duty  of  district  attorney  in  relation  to  the  information 
and  dismissal  of  prosecution. — The  district  attorney  of  a  county  within 
the  city  of  New  York,  on  the  receipt  by  him  of  the  papers  in  a  criminal 
action,  returned  to  him  by  a  magistrate  as  provided  by  section  two  hundred 
and  twenty-one  hereof,  shall  either  make  and  file  with  the  clerk  of  the 
■ourt  of  special  sessions  an  information  against  the  defendant  in  s!ich 
xction,  as  provided  in  the  last  preceding  section,  or,  move  in  said  court  for 
the  dismissal  of  the  prosecution  of  the  action.  This  duty,  unless  the  time 
)rescril>ed  therefor  be  extended  by  the  court,  shall  be  performed  in  manner 
ol  lowing: 

1.  Where  a  defendant  is  in  custodv  the  information  shall  be  filed  not  later 
hail  thr  day  following  the  receipt  by  the  district  attorney  of  the  magis- 
rat4»'s  return,  and  in  all  other  cases  within  ten  days  thereafter. 

2.  Ill  all  actions  where  return  has  bcM'n  made  to  the  district  attornev  as 
equired  by  section  two  hundred  and  twenty-one  of  this  code,  and  he  has 
ailed  to  make  and  file  an  information  as  provided  in  subdivision  one  of  this 
ection,  he  shall,  within  thirty  days  after  such  return,  move  for  tlie  dis- 
iiisHal  of  the  prosecution  of  such  action,  filing  with  the  clerk  of  the  court 
I  statement  in  writing  of  his  reasons  for  making  such  motion. 

3.  The  district  attorney  shall  file  with  the  clerk  of  the  court  all  papers 
•eturned  to  him  under  the  provisions  of  secticm  two  hundred  and  twenty- 
>ne  of  this  code,  those  upon  which  informations  arc  based  with  the  informa- 
lions  and  all  others  when  he  moves  to  dismiss  the  prosecution  of  the  action 
n  which  they  were  taken. 

Amended  by  chap.  503,  Laws  1004.     Takes  effect  Sept.  1,  1004. 

§  744.  Clerk  to  issue  subpoenas,  sign  certificate  of  judgement, 
u&d.  enter  proceedings  of  conrt  and  sentences  npon  convictions. — 

Subpcpnas  for  witnesses,  and  the  certificate  of  the  judgment,  must  be  signed 
)y  the  clerk  of  the  cqurt,  wlio  must  aNo  enter  all  the  proceedings  of  the 
?ourt,  and  the  sentences  upon  convictions,  in  a  book  of  minutes,  and  when 
tteoessary,  certify  the  procee<lingp  of  the  court. 
Amended  by  chap.  503,  Laws  1004.     Takes  effect  Sept.  1.  1004. 

§  745.  Fines  before  committal,  to  be  paid  to  clerk;  his  ac- 
eounts,  xrhen  and  to  ivhom  rendered. — Fines,  imposed  by  the  couri, 
must  be  received  by  the  clerk,  if  j)aid  before  committal  in  execution  of 
jud^^ent.  He  must,  every  thirty  days,  rentier  to  the  comptroller  of  the 
city,  accounts  of  the  fines  imposed  and  received  by  him,  and  of  the  expenses 
attending  the  court. 

Amended  by  chap.  503.  Laws  1004.     Takes  effect  Sept.  1,  1004. 

§  746.  Ko  transcript  of  conviction  to  be  filed;  certified  copy  of 
aiiautes,  oondnsive  evidence. — No  transcript  of  a  conviction,  had  in  a 
court  of  special  sessions  in  the  city  of  New  York,  need  be  certified  or  filed ; 
but  a  copy  of  the  minutes  of  the  conviction,  certified  by  the  clerk,  is  con- 
clusive evidence  of  the  facts  contained  therein. 

Amended  by  chap.  563,  Laws  1904.    Takes  effect  Sept.  1,  1904. 
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TITLE  IIL 

OF  APPEAIiS  FROM  COURTS  OF  SPEOIAL  6ES8I0N& 

8BCTI0N  749.  Review  on  appeal  from  minor  oourts. 

750.  Appeal,  when  allowed. 

751.  Appeal,  how  taken. 

752.  How  allowed. 

753.  Release  on  bail  pending;  an  appeal. 

754.  Undertaking,  when  and  with  whom  filed. 

755.  Delivery  of  affidavit,  and  allowance  of  appeaL 

756.  Return,  when  and  how  made. 

757.  Compelling  return. 

758.  Ordering  and  compelling  further  or  amended  return. 

759.  Appeal,  by  whom  and  how  brought  to  argument. 

760.  If  not  brought  to  argument,  as  provided  in  last  sectloii,  to  be  dis* 
*  missed,  unless  continued  for  cause  shown. 

761.  Service  of  return  on  district  attorney,  and  conflequenoes  of  &flare. 

762.  If  brought  to  hearing  by  defendant,  appeal  must  be  argned^ 

though  no  one  oppose,  etc. 
768.  Appeal  to  be  heard  on  original  return. 

764.  JuGgment  on  appeal. 

765.  Judgment  to  be  entered  on  the  minutes. 

766.  Order  upon  judgment  for  affirmance. 

767.  Order  upon  jud|2:ment  of  reversal. 

768.  If  new  trial  ordered,  to  be  had  in  county  court. 

769.  Proceedings  to  carry  judgment  upon  appeal  into  eflfeot,  to  be 

had  in  county  court. 

770.  On  judgment  of  county  court,  defendant  may  appeal  to  appeUite 

division. 

771.  Judgment  of  supreme  court  upon  appeal,  final. 

772.  Proceedings  to  carry  into  effect  judgment  of  aupreme  court 

§  749.  Reyiew  on  appeal  from  minor  courts.  —  A  jp^g- 
ment  upon  conviction,  rendered  by  a  court  of  special  aeiBionSr 
police  court,  police  magistrate,  or  justice  of  the  peace,  in  toy 
criminal  action  or  proceedings  or  special  proceedings  of  a  crim- 
inal nature,  including  a  judgment  of  commitment  made  ttoder 
section  two  hundred  and  ninety-one  of  the  Penal  Code,  may  be 
reviewed  by  the  county  court  of  the  county,  upon  an  ippwl 
as  prescribed  by  this  title,  and  not  otherwise ;  and  any  appeals 
heretofore  taken  and  allowed  from  a  judgment  of  any  police 
court  or  police   magistrate   in  the  manner  that  appeals  are 
directed  to  be  taken  and  allowed  by  this  title^  and  now  pending 
undetermined  in  any  com^  of  this  state,  are  hereby  declared  to 
be  legal  and  valid  and  of  the  same  force  and  effeot  as  if  taken 
after  the  passage  of  this  act.    An  appeal  f rcmi  a  jadguent  of 
commitment  made  under  section  two  hundred  and  ninet7Hme<^ 
the  Penal  Code  may  be  allowed  to  any  person  having,  preview 
to  such  commitment,  a  right  to  the  custody  of  the  cAuld ;  but 
upon  such  appeal^  in  addition  to  the  notice  and  papeis  rtqoiied 
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this  title  i.  ie  served  on  appeals  in  criminal  actions,  notice 
all  proceedings  and  copies  of  the  affidavit  and  allowance  of 
peal  therein  must  be  served  upon  the  institution  named  in  the 
[iimitment,  and  upon  the  society  mentioned  in  section  two 
ndred  and  ninety-three  of  the  renal  Code,  if  there  be  one 
thin  the  county.  Such  institution  and  society,  or  either,  shall 
ve  the  right  to  move,  to  argue  or  dismiss,  and  to  be  heard  upon 
3  argument  of  such  appeal ;  and  shall  have  the  like  right  to 
peal  from  the  judgment  of  the  county  court  of  the  county  to  the 
preme  court  as  is  conferred  by  section  seven  hundred  and 
^enty  of  this  Code  upon  a  defendant,  and  to  the  court  of  appeals 

section  five  hundred  and  nineteen  of  this  Code ;  and  pending 

y   appeal  and  until  the  final  determination  thereof  the  child 

med  in  the  commitment  must  remain  in  the  custody  of  the  insti* 

tion  therein  specified. 

fiLm'd  by  chap.  880  of  1895.    In  effect*  Jaumiy  1, 1808. 

^jnended  bv  chap.  872  of  1884. 

rhis  amencunent  enlarged  the  provisioiis  of  the  orleinal  section  bo  as  to 
3lude  *'  police  court,  police  magistrate,  or  justice  of  tne  peace,**  and  **  any 
Lminal  proceedings  or  special  proceeding  of  a  criminal  nature.*' 
Ajnended  by  chap.  89  of  1890. 

rhis  amendment  further  enlarged  the  provision  of  the  section,  as  amended 
1884,  by  including  *'  a  judgment  of  commitment  made  under  section  291 
Poial  Code,**  and  added  the  provisions  as  to  appeals  from  judgments  of 
mmitment  of  children  and  as  to  their  custodv  pending  i^peaL 
Fhe  subject  of  appeals  from  courts  of  special  sessions  is  embraced  in  titlo 
part  5  of  the  Code  of  Criminal  Procedure.  People  v.  Snyder,  7  St.  Rep.» 
a  :  44  Hun,  198. 

rhe  right  ot  appeal  exists  when  expressly  conferred  by  statute.  People 
Trumble,  1  N.  Y.  Cr.,  445. 

lM.or  to  1884. — Prior  to  the  amendment  of  1884  to  this  section,  the  Code 
ntained  no  provision  for  an  appeal  in  special  proceedings  of  a  criminal 
ture.  People  ex  rd,  Vitan  r.  Vitan,  20  Abb.  N.  C,  802 ;  10  N.  Y.  Supp., 
I),  911. 

Since  the  institution  of  the  proceedings  in  People  ex  rel.  Scherer  v.  Walsh. 
Him,  346 ;  67  How.,  484  ;  2  N.  Y.  Cr.,  326 ;  the  amendment  of  1884  to  this 
Mod.  was  enacted  and  provided  for  a  review  of  special  proceedings  of  a. 
indnal  nature  by  appeal. 

Fhe  case  of  Matter  of  Killoran  v.  Barton,  26  Hun,  648,  was  decided  before 
e  amendment  of  1884  to  this  section.  After  such  amendment,  the  section 
broad  enough  to  include  such  a  case. 

Prior  to  the  amendment  of  1884  to  this  section,  an  appeal  to  the  court  of 
isions  from  a  judgment  rendered  by  a  police  magistrate  was,  neither  ex>- 
easly  nor  by  necessaiy  implication,  autnorized.    People  v.  Trumble,  1  N. 
Or.,  443;  39  Hun,  205. 

[t  was  held,  in  People  r.  Trumble,  1  N.  Y.  Cr. ,  443,  that  no  appeal  to  the 
lurt  of  sessions  liee  from  the  judgment  of  a  police  justice.  But,  since  that 
dsioin,  this  section  has  been  so  amended  as  to  give  the  right  to  such  an 
peaL 

in  this  section,  the  right  of  appeal  is  given  in  words  that  do  not  include 
ses  where  only  a  certificate  is  to  be  made  by  a  magistrate.  Matter  of  Kil- 
-an  V,  Barton,  26  Hun,  649 ;  14  W.  Dig.,  490.  See  amendments  of  1884 
d  1890. 

Bttnoe  amendment  of  1884. — An  appeal  from  a  conviction  by  a  police 
igistrate  of  the  City  of  New  York  Ues  directly  to  the  court  of  general  see- 
am.  People  ex  rd,  Com*rs,  etc.,  v.  Glaze,  48  St  Rep.,  814 ;  65  Hun,  560 ; 
N".  Y.  Svqpp.,  577. 

Since  the  amendment  €i  1884  to  this  section,  orders  ot  the  court  of  special 
isions,  police  court,  police  ma^trate  or  justice  of  the  peace,  made  in 
Blardy  proceedings  can  be  reviewed  onhr  on  an  appeaL  People  ex  reL 
right  V.  Court,  etc,  9  St  Kep.  607  ,  45  £Lun,  55. 
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An  appeal  lies  to  the  court  of  general  sessions  of  New  York  county  from 
a  judgment  of  conviction  by  the  special  sessions  entered  upon  an  order 
affirming  a  conviction,  by  a  police  justice,  of  defendant  as  a  disorderly  per- 
son upon  his  wife's  charge  of  abandonment,  without  adequate  support,  reo- 
pie  ex  rel.  Vitan  c.  Vitan,  20  Abb.  N.  C,  303  ;  10  N.  Y.  Supp.,  910,  911. 

Court  of  sessions  of  the  county.— When,  in  this  section,  the  term 
*'  the  court  of  sessions  of  the  county  *'  is  used,  it  evidently  refers  to  the  court 
of  sessions  as  defined  in  section  38,  ante,  which  includes  "the  court  of  general 
sessions  of  the  citv  and  county  of  New  York.  People  ex  rel.  Com'is,  etc., 
V.  Glaze,  48  St.  Rejp.,  811 ;  65  Hun,  560  ;  20  N.  Y.  Supp.,  577. 

Prosecutor's  appeal,  etc. — The  prosecutor  has  no  right  of  appeal  from 
a  judgment  for  costs,  rendered  against  him  by  a  court  of  special  sessions  in 
a  prosecution  for  petit  larceny.  People  v.  Carr,  28  St.  Rep.,  287  ;  54  Hon, 
444>  7  N.  Y.  Supp.,  724. 

No  appeal  lies  to  a  court  of  sessions  from  a  iudgment  of  the  special  ses- 
sions ciiarging  a  prosecutor  with  costs.  People  c.  Norton,  33  Him,  277 ;  2 
N.  Y.  Cr.,  324.  The  right  of  appeal  is  provided  by  the  amendment  of  1890 
to  section  720,  ante. 

§  750.  Appeal,  when  aUowed.— An  appeal  may  be  allowed  for 
an  eiToneous  decision  or  determination  of  law  or  fact  upon  the 
trial. 

Amended  bv  chap.  360  of  1882. 

This  amendment  substituted  the  present,  for  the  original  section.  An 
appeal  was  previously  limited  to  an  erroneous  decision  of  the  court 

§  751.  Appeal,  how  taken.— For  the  purpose  of  appealing,  the 
defendant,  or  some  one  on  Ins  behalf,  must  witliiti  sixty  days  af- 
ter the  judgment,  or  within  sixty  days  after  the  commitment 
where  the  appeal  is  from  the  latter,  make  an  affidavit  stating 
the  fact  showing  the  alleged  errors  in  the  proceedings  or  convic- 
tion or  commitment  complained  of,  and  must  within  that  time 
present  it  to  the  county  judge  or  a  justice  of  the  supreme  court, 
or  in  the  city  and  county  of  Kew  York,  to  the  recorder  or  a  judge 
authorized  to  hold  a  court  of  general  sessions  in  that  city,  or  in 
the  city  of  Albany,  to  the  recorder,  and  may  apply  thereon  for 
the  allowance  of  the  appeal. 

Am'cl,  ch.  781  of  1897. 
Amended  by  chap.  39  of  1890. 

This  jitiKJudment  inserted  iu  the  original  section  the  words  "or  within 
twenty  days  after  tlie  commitment  where  the  appeal  is  from  the  latter,"  uA 
*'or  commitment,"  and  substituted  "  justice"  for  "judge,"  and  "a  judge 
authorized  to  hold  a  court"  for  "  city  judge  or  judge,"  and  *'iu"  for  "of." 

Affidavit — An  appeal  may  be  taken  l)y  the  presentation  of  an  aflSdi^it 
showing  tlic  alleged  errors  of  which  complaint  is  made.  People  ex  rd  Baker 
V.  Beatty,  39  Hun,  478. 

The  error  to  be  relied  upon  on  appeal  must  be8i)ccified  in  the  affidavit,  opoo 
which  the  appeal  is  allowed.Jor  it  will  not  be  considered  in  the  appellate  court. 
People  r.  McGann,  6  St.  Rep.,  541;  43  Hun,  57;  People  ex  rel.  Baker  f.  Beatty. 
89  id.,  476. 

§  752.  Hovr  allowed.— If,  in  the  opinion  of  the  judge,  it  is  proper  that  the 
question  arising  on  the  appeal  should  be  decided  by  the  county  court,  he  mud 
indorse  on  tlie  affidavit  an  allowance  of  the  apix.*al  to  that  court;  and  the  de 
fendant,  or  his  attorney,  must  within  five  days  thereafter,  serve  a  copy  of  the 
affidavit  upon  which  the  appeal  is  granted,  to/a^cther  with  a  notice  that  the 
same  has  been  allowed,  upon  the  district  attorney  of  the  county  in  which  the 
appeal  is  to  be  heard. 

Am'd,  cli.  536  of  1897.     To  take  effect  Sept.  1,  1897. 

§  753.  Release  on  bail  peudiiig  an  appeal. — Upon  allowing 

tlie  a|>j)(':il,  if  satisfied  that  there  is  a  reasoiiahiedoubt  whether  tlie 
convictic)iishouhl  stand,  i)ut  not  otherwise,  tlie  jmlge  may  take  from 
the  defendant,  a  w viUeu  uuOLevxvv\u\\%,  \N\t.lv  aach  sareties  as  he  m»y 
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pprove,  that  the  defendant  will  abide  the  judgment  of  the  county 

5urt  upon  the  appeal,  and  may  thereupon  order  that  he  be  dis- 

larged  from  imprisonment,  on  serviceof  the  order  upon  the  officer 

aving  him  in  custody,  or  if  he  be  not  in  custody,  that  all  proceed- 

igs  on  the  judgment  be  stayed. 

Am'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

Amended  by  chap.  279  of  1892. 

This  amendment  inserted,  after  the  word  "appeal"  in  the  ori/^nal  section, 
le  words  '*  if  satisfied  that  there  is  a  reasouable  doubt  whether  the  conviction 
lould  stand,  but  not  otherwise. 

§  754.  Undertaking^  when  and  with  whom  filed. — The  un-^ 
ertaking  upon  the  appeal  must  be  immediately  filed  with  the' 
erk  of  the  county  court,  and  the  said  clerk  of  the  county  court 
mil  within  five  days  thereafter,  give  notice  to  the  district  attorney 
r  the  county  that  such  bond  has  been  filed,  which  notice  shall 
ive  the  name  of  the  defendant  and  his  sureties,  the  offense  for 
hich  the  defendant  was  charged  and  the  amount  of  the  bail  given. 
Am'd,  ch.  536,  1897.    To  take  effect  Sept.  1, 1807. 

§  755.  Delivery  of  affidavit,  and  allowance  of  appeal. — 

he  affidavit  and  allowance  of  the  appeal  must  be  delivered  to  the 
lagistrate,  or  clerk  of  the  court  renaering  the  judgment,  withiri 
ve  days  after  the  allowance  of  the  appeal,  and  when  so  delivered 
le  appeal  is  deemed  taken. 

Amended  by  chap.  39  of  1890. 

This  amendment  substituted  the  words  "  or  clerk  of  the  court  rendering  the 
dgment,"  for  the  words  **  who  tried  the  action,  or,  if  in  the  city  and  county 
New  York,  to  the  clerk  of  the  court  of  special  sessions." 

§  756.  Retnrn,  when  and  how  made. — The  magistrate  or 
)art  rendering  the  judgment,  must  make  a  return  to  all  the  mat- 
ire  stated  in  the  affidavit,  and  must  cause  the  affidavit  and  return 
ihe  filed  in  the  office  of  the  county  clerk,  within  ten  days  after 
le  service  of  the  affidavit  and  allowance  of  the  appeal. 
Am'd  by  chap.  880  of  1895.    In  effect,  January  1,  1896. 

Betarn. — ^The  affidavit  and  return  made  up  a  sort  of  bill  of  exceptions 
hich  state  only  so  much  of  the  proceeding  as  are  necessary  to  give  pomt  to 
ic  alleged  errors  stated  in  the  affidavit.  People  ex  rel.  Baker  v.  Beatty,  39 
un.  478. 

The  magistrate,  upon  appeal,  is  not  required  to  make  returns  as  to  matters 
)t  contained  in  the  affidavit.  People  v.  McGann,  6  St  Rep.,  541; 43  Hun,  57. 
The  return  is  made  with  reference  to  ihe  errors  only.     Id. 

§  757.  Compelling  return. — If  tlie  return  be  not  made  witli- 
I  the  time  prescribed  in  the  last  section,  the  county  court,  or  the 
idge  thereof,  may  order  that  a  return  be  made  within  a  specified 
me  which  may  be  deemed  reasonable;  and  the  court  may,  by 
ttachment,  compel  a  compliance  with  the  order. 

Am'd  by  chap.  880  of  1895.    In  effect,  January  1.  1896. 

§  758.  Ordering  and  compelling  further  or  amended  re- 
am.— If  the  return  be  defective,  a  further  or  amended  return 
lay  be  ordered,  and  the  order  may  be  enforced  in  the  manner 
rovided  in  the  last  section. 

See'People  «.  Camrick,  39  St.  Rep.,  596  ;  15  N.  Y.  Supp.,  438. 
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§  769.  Appeal  by  whom  and  how  brought  to  argument.— 

The  appeal  must  be  brought  to  argument  by  the  defendant  at  the 
next  term,  upon  a  notice  of  not  less  than  ten  days  before  said 
term  to  the  district  attorney  of  the  county. 
Amended  by  chap.  601  of  1899.  In  effect  Sept.  1,  1889. 
§  760.  If  not  brought  to  argument,  as  proyided  in  last  section, 
to  be  dismissed,  unless  continued  for  cause  shown.— If  the  de- 
fendant omit  to  bring  the  appeal  to  argument,  as  provided  in 
the  liist  section,  the  court  must  dismiss  it,  unless  it  continue  the 
same,  by  special  order,  for  cause  shown. 

§  761.  Service  of  return  on  district  attorney y  and  oonsequences 

of  failure.— The  defendant  must  servQ  upon  the  district  attoniey, 
a  copy  of  the  return,  with  or  before  the  notice  of  argument.  If 
he  fail  to  do  so,  the  appeal  must  be  dismissed,  upon  proof  of  the 
failure,  unless  the  court  otherwise  direct. 

§  762.  If  brought  to  hearing  by  defendant,  appeal  must  be 
argued,  though  no  one  opposes,  etc.— If  the  appeal  be  brought 
to  hearing  by  the  defendant,  it  must  be  argued,  though  no  one 
appear  to  oppose ;  but  if  brought  on  by  the  district  attorney,  he 
may  take  judgment  of  affirmance,  unless  the  defendant  appear 
to  argue  the  appeal. 

§  763.  Appeal  to  be  heard  on  original  return.— The  appeal 
must  be  heard  upon  the  original  return ;  and  no  copy  thereof 
need  be  furnished  for  the  use  of  the  court. 

§  764.  Judgment  on  appeal.— After  hearing  the  appeal,  the 
court  must  give  judgment,  without  regard  to  technical  errow  or 
defects,  which  have  not  prejudiced  tlie  substantial  rights  of  the 
defendants,  and  may  render  the  judgment  which  the  court  be- 
low should  have  rendered,  or  may,  according  to  the  justice  of 
the  case,  aflfimi  or  reverse  the  judgment  in  whole  or  in  part,  as 
to  all  or  any  of  the  defendants,  if  there  be  more  tlian  one,  or 
may  order  a  new  trial,  or  may  modify  the  sentence. 

Amended  by  chap.  360  of  1882.  „ 

This  amendment  substituted  the  word  "defendant"  for  "defendants 
where  first  used  in  tlie  section,  and  added  the  words  **  or  may  modify  tn^ 
sentence." 

See  notes  under  section  717,  ante. 

See  notes  imder  section  542  of  tlie  Code  of  Criminal  Procedure. 

Technical  objections. — Technical  objections  are  disregarded  in  rendjf 
ing  judgment  on  appeal.     People  v.  Cutler,  1  N.  Y.  Cr.,  178  ;  28  Hun,  «5. 

In  reviewing  the  judgment  of  the  court  of  special  sessions,  it  is  the  duty 
of  the  court  of  sessions  of  the  county  to  give  ^ud^ent  without  repTl^ 
technicid  errors  or  defects,  which  have  not  prejudiced  the  substantial  rig*^''^ 
of  the  defendant.  People  r.  Upton,  29  St.  Rep.,  777,  779;  9  N.  Y.  Sup?-? 
686. 

Where  the  appellate  court  cun  see  that  a  violation  of  section  427,  <^^'o? 
harmless,  it  will  disregard  it  under  this  section.  People  v.  Moore,  20  St. 
Rep.,  4  ;  50  Hun,  359  ;  3  N.  Y.  Supp.,  161.  , 

Modification.— This  section  gives  to  the  court  of  sessioiis,  upon  appe*** 

Sower  to  iT»dify  the  sentence  of  the  court  of  special  seBsions.    People  r. 
tarks,  17  St.  Rep.,  237  ;  1  N.  Y.  Supp.,  728. 

Under  this  section,  the  court  of  sessions  is  authorized,  on  Mppe«l,  todJ**^ 

a  sentence  of  imprisonment  in  the  penitentiary  imposed  by  the  court  pi 

special  sessions,  to  imprisonment  in  the  county  jail,  and  a£Emn  Hie  oon^*^ 

tion  and  sentence  as  thus  modified.    People  r.  Mcintosh,  5  N.  Y.  Or.,  W- 

!nie  appellate  court,  upon  appeaV,  can  set  aside  an  illegal,  and  pronoonoe 
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%  le^al,  judgment.  People  ex  reZ.  Stokes  v.  Riseley,  88  Hun,  282  ;  4  N.  Y» 
Dr.,  111. 

xmt  a  prisoner,  held  under  a  void  iudgment,  is  not  oonfined  to  an  appeal ; 
be  may  procure  his  discharge  by  habeas  corpus.    Id. 

Pcwer  of  special  sessions. — After  an  appeal  to  the  court  of  sessions, 
the  justice  of  the  peace»  who  held  the  special  sessions,  has  no  power  to  alter 
the  sentence.  People  v.  Starks,  17  St.  Rep.,  284;  1  N.  Y.  Supp.,  723.  In 
such  case,  a  supreme  court  justice,  on  adjudging  the  sentence  of  the  special 
geesions  illegal,  cannot  remand  the  prisoner  to  the  latter  court  for  resen- 
tence.    Id. 

See  People  r.  Qark,  41  St.  Rep.,  448  ;  62  Hun,  84 ;  16  N.  Y.  Supp.,  695  ; 
People  r.  Hwrris,  28  St.  Rep.,  800  ;  4  SUv.  (Sup.  Ct.),  536  ;  7  N.  Y.  Supp.,  776. 

§  765.  Judgment  to  be  entered  on  the  minutes.— -When  judg- 
ment is  given  upon  the  appeal,  it  must  be  entered  tipon  the 
minutes. 

§  766.  Order  upon  judgment  for  afBrmanoe.— If  the  judgment 
be  affirmed,  the  court  must  direct  its  execution,  and  if  the  de- 
fendant have  been  discharged  on  bail,  after  the  commencement 
of  the  execution  of  a  judgment  of  imprisonment,  must  commit 
him  to  the  proper  custody  for  the  remainder  of  his  term  of  im- 
prisonment. 

I  767.  Orderuponjudgmentofreversal.— If  the  judgment  be 
reversed,  and  the  defendant  be  imprisoned  in  pursuance  of  the 
judgment  of  the  police  court,  the  county  court  must  order  him  to 
be  aischarged. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1.  1896. 

See  People  t.  Trumble,  1  N.  Y.  Cr.,  446. 

§  768.  If  new  trial  ordered,  to  be  had  iu  eonnty  court. — 

If  a  new  trial  be  ordered,  it  must  be  had  in  the  county  court,  in 
i;he  same  manner  as  upon  an  issue  of  fact  on  an  indictment;  and 
that  court  may  proceed  to  judgment  and  execution,  as  in  an  action 
prosecuted  by  indictment  But  where  the  appeal  was  from  a  judg- 
ment of  commitment  made  under  section  two  hundred  and  ninety* 
one  of  the  Penal  Code,  the  new  trial  shall  be  had  before  the  county 

<5ourt  without  a  jury. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  by  chap.  89  of  1890. 

This  amendment  added  the  latter  sentence  of  the  present  section. 

§  769.  Proceedings  to  carry  judgment  upon  appeal  into 

effect,  to  bo   had   in   county   court.—  If  any  proceedings  be 

necessary  to  carry  the  judgment  upon   the  appeal  in  effect,  they 

must  be  had  in  the  county  court. 
Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  770.  On  judgment  of  county  court,  defendant  may  ap- 
peal to  the  appellate  division. — If  the  judgment  on  the  appeal 
be  against  the  defendant,  he  may  af)peiil  therefrom  to  the  appel- 
late division  of  the  supreme  court,  in  tlie  same  manner  as  from  a 
judgment  in  an  action  prosecuted  by  indictment,  and  may  be  ad- 
mitted to  bail  upon  the  appeal,  in  like  manner. 
Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Appeal  to  snpreme  court. —If,  on  an  appeal  from  the  court  of  special  ses- 
sions to  the  court  of  sessions,  the  judgment  is  against  the  defendant,  he  may 
appeal  therefrom  to  the  supreme  court.  People  t.  Snyder,  7  St.  Rep.,  842;  44 
Hun,  193. 

Ko  appeal  can  be  taken  by  the  people  from  a  judgment  of  a  court  of  se» 
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sioDs,  reversing  a  judgment  of  a  court  of  special  sessions  convictiDg  the  d^ 
fendant  of  an  assault.    Id. 

An  appeal  by  the  defendant  to  the  general  term  from  a  iudgment  of  affinn- 
ance  of  the  general  sessions  is  given  by  this  section.  People  v.  Trumble,  1  N. 
Y.  Cr.,  447. 

See  People  ex  rd.  Wright  v.  Court,  etc.,  9  St.  Rep.,  607;  45  Hun,  55. 

§  771.  Judgment  of  supreme  court  upon  appeal,  final.— 

The  judgment  of  the  appellate  division  of  the  supreme  court  upon 
the  appeal  is  final ;  except  that  where  the  original  appeal  was 
from  a  judgment  of  commitment  of  a  child,  either  party  may  ap- 
peal to  the  court  of  appeals  in  like  manner  as  a  defendant  under 
section  five  hundred  and  nineteen  of  this  Code. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1.  1896. 

Amended  by  chap.  89  of  1890. 

This  amendment  added  the  exception  to  the  present  section. 

The  Judgment  of  the  supreme  court  on  an  appeal  from  a  judgment  of  tha 
sessions,  affirming  a  conviction  of  the  special  sessions,  is  final.  People  v.  Sny- 
der, 7  St.  Rep.,  842  ;  44  Hun,  193. 

See  People  ex  rel.  Wright  r.  Court,  etc.,  9  St.  Rep.,  (507;  45  Hun,  55. 

§772.  Proceedings  to  carry  into  eflectjaderment  of  sa» 
preme  court. — The  same  proceedings  must  be  had,  to  carry  inta 
effect  the  judgment  of  the  appellate  division  of  the  supreme  court 
upon  the  appeal,  as  if  it  had  been  taken  upon  a  judgment  in  an 
action  prosecuted   by  indictment. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

See  People  v,  Clark,  41  St.  Rep.  449;  62  Hun,  84;  16  N.  T.  Supp.,  60S. 
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PART  VI. 

OF    SPECIAL  PROCEEDINGS   OF   A  CRIMINAL  NATURE. 

Title  I.  Of  coboners'  inquests,  and  the  duties  of  coroners. 
II.  Of  search  warrants. 

III.  Of  the  outlawry  of  persons  convicted  of  treason. 
rv.  Of  proceedings  against  fugitives  from  justice.  • 
V.  Of  proceedings  respecting  bastards. 
VI.  Of  proceedings  respecting  vagrants. 
VII.  Of  proceedings  respecting  disorderly  persons. 
VIII.  Of  proceedings  respecting  the  support  of  poor  pebsoitb. 
IX.  Of  proceedings  respecting  masters,  appbentices,  and  ssbv* 

ANTS. 

X-  Of  criminal  statistics. 
XI-  Miscellaneous    provisions    bespectino    pbocbsdinos   of  a 

CBIMINAL  NATUBE. 


TITLE  I. 

OF  CORONERS*  INQUESTS,  AND  THE  DUTIES  OF  CORONERS. 

Sbction  773.  Coroner,  when  to  summon  jury  to  inquire  into  cause  of  death 

or  wounding.    Issue  of  warrant  of  arrest  and  proceedings 
thereupon.    Coroner,  when  disqualified  from  acting. 

774.  Jury  to  be  sworn. 

775.  Witnesses  to  be  subpcenaed. 

776.  Compelling  attendance  of  witnesses,  and  punishing  their  dis- 

obedience. 

777.  Verdict  of  the  jury. 

778.  Testimony,  how  taken  and  filed. 

779.  If  defendant  arrestt^d  before  inquisition  filed,  depositions  to 

be  delivered  to  magistrate,  and  by  him  returned. 

780.  Warrant  for  arrest  of  party  chargea  by  verdict. 

781.  Coroners  warrant,  form  of. 

782.  Warrant,  how  executed. 

783.  Duty  of  magistrate  upon  examination  of  charge. 

784.  Inquisition  and  testimony  for  magistrate. 

785.  Coroner  to  deliver  money  or  proj^erty  found,  on  deceased,  to 

county  treasurer. 

786.  County  treasurer  to  place  money  to  credit  of  county  ;  and  to 

sell  other  property  and  place  proceeds  to  credit  o^  county. 

787.  Money,  when  and  how  paid  to  representatives  of  deceased. 

788.  Supervisors  to  re^juire  statement  under  oath,  from  coroner, 

oefore  auditing  his  accounts. 

789.  In  New  York,  police  justices  may  perform  duties  of  coroner^ 

during  liLs  inability! 

790.  Compensation  oi  coroners. 

§  778.  Coroner's  jury  and  examination.. — Whenever  a  coro- 
ner is  informed  that  a  person  has  been  killed  or  dangerously 
wounded  by  another,  or  has  suddenly  died  under  such  circura- 
stances  as  to  afford  a  reasonable  ground  to  suspect  that  his  death 
has  been  occasioned  by  the  act  of  another  by  criminal  means,  or 
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has  committed  suicide,  he  must  go  to  the  place  where  the  person 
is  and  forthwith  inquire  into  the  cause  of  the  death,  or  wounding, 
and  in  case  such  death,  or  wounding,  occurred  in  a  county  in 
which  is  situated  in  whole,  or  in  part,  a  city  of  the  first  class,  bat 
not  otherwise,  summon  not  less  than  nine,  nor  more  than  fifteen 

{)ersons,  qualified  by  law  to  serve  as  jurors,  to  appear  before  him 
orthwith,  at  a  specified  place,  to  inquire  into  the  cause  of  the 
death  or  wound,  and  if  it  shall  appear  from  the  sworn  exammatiou 
of  the  informant,  or  complainant,  or  if  it  shall  appear  from  the 
evidence  taken  on,  or  during,  the  inquisition,  or  hearing,  that  any 
person,  or  persons,  are  chargeable  with  the  killing  or  wounding, 
or  that  there  is  probable  cause  to  believe  that  any  person  or  per- 
sons are  chargeable  therewith,  and  if  such  person  or  persons  be 
not  in  custody,  he  must  forthwith  issue  a  warrant  for  the  arrest  of 
the  person  or  persons  charged  with  such  killing  or  wounding;  and 
upon  the  arrest  of  any  person,  or  persons,  chargeable  therewith,  he 
must  be  arraigned  before  the  coroner  for  examination,  and  the 
said  coroner  shall  have  power  to  commit  the  person  or  persons  so 
arrested  to  await  the  result  of  the  inquisition  or  decision.  Any 
coroner  shall  be  disqualified  from  acting  as  such  in  any  case  where 
the  person  killed,  or  dangerously  wounded,  or  dying  suddenly,  as 
aforesaid,  is  a  co-employee  with  said  coroner,  of  any  person,  or 
persons,  association,  or  corporation,  or  where  it  appears  that  the 
killing  or  wounding  has  been  occasioned,  directly  or  indirectl), 
by  the  employer  of  said  coroner. 

Amended  by  chap.  464  of  1899.    In  effect  Sept.  1,  1899. 

Amended  by  chap.  321  of  1887. 

Tliis  amendment  inserted  after  the  word  "forthwith"  in  the  origiwu 
section  the  words  "  inquire  into  the  cause  of  the  death  or  wounding,  and," 
and  after  the  word  "jurors."  the  words  "  if  such  death  or  wounding  be  of  a 
criminal  nature,"  and  added  the  provisions  as  to  the  warrant  of  arrest  and 
the  proceedings  theieujx)n. 

Amended  by  chap.  502  of  1892. 

This  amendment  added  the  provision  as  to  disqualification  of  coroner. 

See  section  311  of  Penal  Code. 

See  chap.  341  of  1893.  amending  chap.  231  of  1884,  which  provided  for  the 
election  and  c()mf)erLsation  of  a  coroner  in  the  county  of  Onondaga,  and  for 
post-mortem  examinations  in  coroners'  cases  in  said  county. 

Tlie  cjiseof  People  r.  FitzgenUd,  6  St.  Rep.,  599;  43 Hun,  38,  was  reversed 
in  «St.  Rep.,  828:  105  N.  Y.,  146. 

Powers. — The  powers  and  dutit»a  of  a  coroner  are  conferred  by  statute. 
People  r.  Fitzgerald.  6  St.  Rep.,  599 ;  43  Hun,  38;  5  N.  Y.  Cr.,  389. 

The  dissenting  opinion  of  Justice  Hardin  at  general  term,  reported  in 
People  r.  Fitzgerald,  6  St.  liep..  599;  43  Hun,  38;  6  N.  Y.  Cr.,  886,  wasap- 
proved  and  virtually  concurred  in.  on  appeal  by  couit  of  appeals  in 
G  St.  R^p.,  828 ;  105  N.  Y.,  14(3;  5  N.  Y.  Cr.,  352. 

A  coroner  is  not  one  of  the  magistrates  enumerated  in  section  147,  ante. 
People  r.  McGloin,  91  N.  Y.,  248. 

Inquest. — This  section  and  the  two  following  sections  are  substantiallv 
re-enactments  of  the  j)rovisions  of  the  RevLse<l  Statutes  in  respect  to  coronere 
incniests.  (2  R.  S.,  743.)  People  r.  Fitzgerald,  6  St.  Rep.,  699;  43  Hun.  88; 
5N.  Y.  Cr.,340. 

A  cc^'oner's  inquest  is  a  judicial  proceeding.  Crisfield  v.  Perine,  15  Hun, 
200;  afTd,  81N.  Y.,622. 

A  person,  under  arrest  before  a  coroner  s  jury  and  accuaed  of  ^jlP? 
occasioned  death  by  criminal  meiins,  occupies  before  the  coroner  andnia 
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jarj  a  position  similar  to  that  of  such  a  person  before  an  examining  magis- 
trate.    People  c.  Mondon,  2  St.  Rep.,  713;  103  N.  Y.,  211. 

Elzperiments  made  upon  a  regular  examination  before  a  coroner,  with  a 
Tiew  of  sustaining  the  correctness  of  the  testimony  of  a  witness  who  has 
previously  been  examined  thereon,  constitute  a  part  of  the  proceedings 
Defore  the  coroner,  and  partake  of  the  judicial  character  of  the  examination. 
Pwple  V.  WiUett,  »2  N.  Y.,  29;  1  N.  Y.  Cr.,  355. 

upon  what  proof. — This  section  seems  to  warrant  the  conclusion  that 
affidavits,  or  information  even  not  sworn  to,  may  be  acted  upon  by  a  coroner 
in  determining  whether  it  is  his  dutv  to  proceed  in  a  given  case.  People  v, 
Fitzgerald,  6  St.  Rep.,  599;  43  Hun.*^38;  5  N.  Y.  Cr.,  340,  354. 

Post-mortem.— For  the  purpose  of  inquiring  into  the  cause  of  death,  the 
coroner  is  authorized  to  employ  a  surgeon  or  physician  to  make  &  post-mortem 
examination.    People  v.  Fitzgerald,  5  N.  Y.  Cr.,  341. 

A  post-mortem  examination,  conducted  by  surgeons  employed  by  a 
coroner  holding  an  inquest,  is  not  a  part  of  the  inquest  in  such  a  sense  as 
that  every  citizen  has  a  right  freely  to  attend  it.  Crisfield  v.  Ferine,  15 
Hun,  202;  afiTd,  81  N.  Y.,  622. 

The  post-mortem  should  not  be  in  the  presence  of  the  jury.  People  v. 
Fitzgerald,  6  St.  Rep.,  828;  105  N.  Y.,  335;  5  N.  Y.  Cr.,  354.  Tliey  are  tote 
instructed  by  the  testimony  of  the  physicians  who  are  designated  by  the 
coroner  to  tnake  it.    Id. 

The  point  of  law  is  debatable  whether  a  post-mortem  should  take  place 
before  the  coroner  has  impaneled  a  jury.  People  r.  Fitzgerald,  6  St.  Kep., 
828;  105  N.  Y.,  152;  5  N.  Y.  Cr.,  354. 

If  the  body  is  interred  before  he  comes,  he  must  dig  it  up.  People  v, 
Fitzgerald,  6  St.  Rep.,  599;  43  Hun,  38;  5  N.  Y.  Cr.,  342;  Rex  c.  Ferrand,  3 
Bam.  <fe  Aid.,  261. 

One  accused,  or  suspected  of  the  murder  of  the  person  to  be  examined, 
has  no  right,  it  seems^  to  be  present  at  the  post-mortem  examination.  Cris- 
field r.  Ferine,  15  Hun,  200;  affd,  81  N.  Y.,  022. 

Who  present. — The  coroner  has  a  discretion  to  determine  whether  any 
persons  and  what  persons,  besides  the  surgeons,  may  be  present  at  the  posU 
mortem  examination.    Rhodes  v.  Brandt,  21  Hun,  1. 

Dissection. — Dissection  by  order  of  the  coroner  is  expressly  authorized. 
See  Penal  Code.  People  v.  Fitzgerald,  6  St.  Rep.,  828;  105  N.  Y.,  152;  5  N. 
Y.  Cr..  354. 

§  774  Bei^ealed  bj  chapter  464  of  1899.  In  efiect  September 
1.  1899. 

In  the  ordinary  discharge  of  his  duty,  his  jury  should  be  sworn,  view  the 
remains  and  certify  to  their  inauest.  People  c.  Fitzgerald,  6  St.  Rep.,  599; 
43  Hun,  88;  5  N.  Y.  Cr.,  342.  Though  this  opinion  was  a  dissenting  opinion, 
it  was  virtually  concurred  in  by  the  court  of  appeals. 

§  775.  Witnesses  to  be  subpoenaed.— The   coroner  may  issue 

subpoenas  for  witnesses,  returnable  forthwith,  or  at  such  time 

and  place  as  he  may  appoint.     He  must  summon  and  examine 

as  witnesses,  every  pei*son  who,  in  his  opinion,  or  that  of  any  of 

the  jury,  has  any  knowledge  of  the  facts ;  and  he  must  summon 

as  a  witness  a  surgeon  or  physicifin,  who  must  in  the  presence 

of  the  jury,  inspect  the  body,  and  give  a  professional  opinion  as 

to  the  cause  of  the  death  or  wounding. 

See  notes  under  section  773,  ante. 

Bight  of  prisoner. — The  prisoner  has  no  right  to  cross-examine  witnesses^ 
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or  produce  witnesses  in  his  own  behalf,  before  the  coroner.  Peoii^  v.  Col- 
lins, 20  How..  Ill;  11  Abb.,  406. 

On  an  inquest  before  a  coroner's  juir,  the  coroner  has  no  powei  to  take 
testimony  to  establish  the  innocence  of  the  prisoner.  People  v.  Co'lins,  20 
How.  ,111;  Matter  of  Ramscar,  1  N.  Y.  Cr. ,  37 ;  10  Abb.  N.  d ,  442;  68  How., 
255. 

Expenses.— Prior  to  the  passage  of  chap.  620  of  1875,  the  coroner  of  New 
York  city  had  no  power  to  bind  the  city  for  the  expense  of  a  chemical 
analysis  of  the  remains  of  a  deceased  person  to  ascertain  the  cause  of  death. 
Doremus  t\  Mayor,  etc.,  6  Daly,  121.  But  the  act  of  1875  conferred  this 
power. 

See  People  v.  Fitzgerald.  6  St.  Rep.,  599;  48  Hun,  38;  5  N.  Y.  Cr.,  840.  A* 
to  this  opinion,  see  preceding  section. 

§  776.  Compelling  attendance  of  witnesseSy  and  punishing 
their  disobedience.— A  witness  served  with  a  subpcena  may  be 
compelled  to  attend  and  testify,  or  punished  by  the  coroner  for 
disobedience,  as  upon  a  subpoena  issued  by  a  magistrate,  as  pro- 
vided in  this  Code. 

See  section  619,  ante;  sections  8-18,  858-868  of  Code  of  Civil  Pro- 
csedure. 

§  777.  Terdlct  of  the  jury.— After  inspecting  the  body  and 
hearing  the  testimony,  the  coroner  must  render  his  decision,  or  if 
in  a  county  where  a  jury  is  summoned  as  provided  in  section 
seven  hundred  and  seventy-three,  the  jury  must  render  their  ver- 
dict, and  certify  it  by  an  inquisition  or  decision  in  writing,  signed 
by  him  or  them  as  the  case  may  be,  and  setting  forth  who  the 
person  killed  or  wounded  is,  and  when,  where  and  by  what  means 
he  came  to  his  death,  or  was  wounded ;  and  if  he  were  killed,  or 
wounded,  or  his  death  were  occasioned  by  the  act  of  another,  hv 
criminal  means,  who  is  guilty  thereof,  in  so  far  as  by  such  inqni* 
sition  he  or  such  jury  has  been  able  to  ascertain. 

Amended  by  chap.  464  of  1899.    In  effect  Sept.  1,  1899. 

Duty  of  jury. — By  tliis  section,  it  becomes  the  duty  of  the  jury,  if  the 
death  was  occasioned  bv  criminal  means,  to  find  who  was  the  g^ty  wno% 
and,  on  such  finding,  the  coroner  is  empowered  to  issue  his  warrant  lor  the 
arrest  of  the  guiltv  partv,  if  not  already  in  custody.  People  v,  Mondon,  S 
St.  Rep.,  713;  103  K.  Y.,^216. 

Minutes  of  testimony.— It  is  not  provided  that  the  minutes  of  testi- 
monv  sliall  form  a  part  of  the  inquisition.  People  ex  rel.  Cosf ord  u.  Super- 
visors, etc.,  38  St.  Rep.,  966:  13  N.  Y.  Supp.,  681.  They  shall  be  taken  and 
filed  for  use.  if  needed  in  the  prosecution  of  the  person  suspected  of  the 
crime.     Id. 

Examining  magistrate. — The  coroner,  from  the  time  that  a  felonious 
homicide  is  establLslied,  acts  substantially  in  the  place  of  an  examining 
magistrate.  McMahon  r.  People,  15  N.  Y.,  384;  People  r.  Mondon,  2  St 
Rep..  713:  103  id.,  216. 

See  note  in  People  r.  Everhardt,  2  Silv.  (Ct.  App.),  521. 

§  778.  Testimony  how  taken  and  filed.— The  testimony  of 
the  witnesses  examined  before  the  coroner  or  the  jury  mast  be  re- 
duced to  writing  by  the  coroner,  or  under  his  direction,  and  most 
be  forthwith  by  him,  with  the  inquisition,  or  decision,  filed  in  the 
office  of  the  clerk  of  the  county  court  of  the  county,  or  of  a  city 
court,  having  power  to  inquire  into  the  oflEense  by  the  interventioh 
of  a  grand  jury. 

Amended  bv  chap.  464  of  1899.    In  effect  Sept.  1«  1890. 
See  section  395,  ante. 

Filingr  testimony.— There  Is  no  law  requiring  the  coroner  to  keep  tn  offl» 
People  ex  rel.  Masterton  v,  Gallup,  30  Hun,  604. 
This  section  requires  the  coroner  to  file  depositions  end  InquulHOOf  »  c^ 

ftifn  clerk's  oflace.  ^  ^  •_  .v*- --^JaB. 

Dntj  of  coroner, —It  \a  m«Aft  Vl[i^  ^mN:j  ^^  ^^  «sw«bc^  by  tD*  w**^ 
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io  reduce  to  writing  the  testimony  of  witnesses  examined  before  the  jurr 
in  the  case  of  inquests.  People  ex  rel.  Cosf ord  v.  Supervisors,  etc. ,  88  St. 
Rep.,  %6;  15  N.  Y.  Supp.,  681. 

x>efeiidaiit  entitled  to  hearing  before  magistrate.— The  defendant, 
against  whom  an  inquisition  has  been  found  by  a  coroner's  jury,  is  entitled 
to  a  hearing  before  a  magistrate,  whether  he  has  been  arrested  before  or 
after  the  inquisition  has  been  filed.  Matter  of  Ramscar,  1  N.  Y.  Cr.,  84;  68 
How.,  255;  10  Abb.  N.  C,  444. 

See  sections  781,  783  and  784,  posty  as  amended  by  chap.  321  of  1887. 

§  779.  If  defendant  arrested  before  inqidsition  filed,  deposi- 
tions to  be  delivered  to  magistrate,  and  by  him  returned.— If^ 

however,  the  defendant  be  arrested  before  the  inquisition  can  be 
tiled,  the  coroner  must  deliver  it  with  the  testimony,  to  the  mag- 
istrate before  whom  the  defendant  is  brought,  as  provided  in 
section  781,  who  must  return  it  with  the  depositions  and  state- 
ment taken  before  him,  in  the  manner  prescribed  in  section  221. 

Under  the  provisions  of  tliis  section,  a  defendant,  who  has  been  arrested 
before  the  inquisition  can  be  filed,  is  entitled  to  be  examined  before  a  magis- 
trate, before  whom  he  may  be  brought,  as  provided  in  section  781,  po«^; 
and  a  prisoner  who  has  not  been  arrested  until  the  inquisition  was  filed 
under  sections  781  and  783,  post,  is  entitled  to  be  heard  before  a  magistrate 
in  all  respects  as  upon  a  warrant  of  arrest  on  an  information.  Matter  of 
Eamscar,  1  N.  Y.  Cr.,  36;  63  How.,  255;  10  Abb.  N.  C,  444. 

§  780.  Warrant  for  arrest  of  party  charged  by  verdict.— 

If  the  coroner  or  jury,  where  a  jury  is  summoned,  finds  that  the 
person  was  killed  or  wounded  by  another,  under  circumstances 
not  excusable,  or  justifiable,  by  law,  or  that  his  death  was  occa- 
sioned by  the  act  of  another,  by  criminal  means,  and  the  party 
committing  the  act  be  ascertained  by  the  inquisition  or  decision, 
and  be  not  in  custody,  the  coroner  must  issue  a  warrant,  signed  by 
him  with  his  name  of  office,  into  one  or  more  counties,  as  may  be 
necessary,  for  the  arrest  of  the  person  charged. 

Amended  by  chap.  464  of  1890.     In  effect  Sept.  1,  1899. 

See  matter  of  Ramscar,  1  N.  Y.  Cr.,  34;  63  How.,  255;  10  Abb.  N.  C,  444. 

§781.  Form  of  warrant. — The  coroner's  warrant  must  be  in 
substantially  the  following  form :  County  of  Albany  (or  as  the 
case  may  be).  In  the  name  of  the  people  of  the  state  of  New 
York,  to  any  sheriff,  constable,  marshal  or  policeman  in  this 
county  :  An  inquisition  having  been  this  day  found  by  a  coroner's 
jury  before  me  (or  a  decision  having  been  made  by  me),  stating 
that  A  B  has  come  to  his  death  by  the  act  of  C  D  by  criminal 
means  (or  as  the  case  may  be),  as  found  by  the  inquisition  (or  de- 
cision); or  information  having  been  this  day  laid  before  me  that 
A  B  has  been  killed  or  dangerously  wounded  by  C  D  by  criminal 
means  (or  as  the  case  may  be),  you  are  hereby  commanded  forth- 
with to  arrest  the  above  named  C  D  and  bring  him  before  me,  or 
in  the  case  of  my  absence  or  inability  to  act,  before  the  nearest  or 
most  accessible  coroner  in  this  county. 

Dated  at  the  city  of  Albany  (or  as  thQ  case  mav  be),  this 
day  of  E.  R 

Coroner  of  the  county  of  Albany  (or  as  the  case  may  be). 

Amended  by  chap.  464  of  1899.     In  effect  Scot.  1    1899. 
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Amended  bv  chap.  860  of  1882. 

This  amendment  substitutes  the  words  "peace  ofiSoer**  for  the  wordv 
•*  sheriff,  constable,  marshal  or  policeman.** 

Amended  by  chap,  321  of  1887. 

This  amendment  substituted  for  the  words  **  To  any  peace  officer  in  thia 
state,"  in  the  section  as  amended  in  1882,  the  words  "to  any  aheiiff,  con- 
stable, marshal  or  policeman  in  this  county,**  for  the  word  "  therefore," 
the  word  "hereby,  for  the  words  "take  him,**  the  words  "bring  him 
before  me,  or  in  case  of  my  absence  or  inability  to  act,**  and  for  the  word 
"  magistrate  "  the  word  "  coroner,'*  and  inserted,  after  the  word  "  inquisi- 
tion,** the  words  "  or,  information  having  been  tlids  day  laid  before  me  that 
A.  B.  has  been  killed  or  dangerously  wounded  by  C.  D.  by  crimiDal  meaw 
[or  as  the  case  may  be].** 

This  section  prescribes  the  form  of  warrant  to  be  issued  by  coroner,  and 
by  such  warrant  the  sheriff,  constable,  marshal  or  policeman,  to  whom  it  is 
directed,  is  commanded  to  arrest  the  person  charged,  and  take  him  before 
the  nearest  magistrate  in  the  county.  Matter  of  Kamscar,  1  N.  T.  Gr.,  34; 
63  How.,  255  ;  10  Abb.  N.  C,  444.  See  this  section,  as  amended  by  diap. 
821  of  1887. 

This  section,  as  amended  by  chap.  S21  of  1887,  seems  to  direct  that  the  de- 
fendant, on  arrest  upon  a  coroner*s  warrant,  be  brought  before  tibe  ooroDtf 
who  issued  the  warrant,  and  in  case  of  his  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  coroner  in  the  county. 

But  sections  788  and  784,  as  amended  by  chap.  821  of  1887,  presuppose 
authority  to  brine  the  defendant,  when  arrested  on  such  warrant,  before  a 
magistrate  as  wdi  as  a  coroner. 

§  782.  Warrant,  how  executed.— The  coroner's  warrant  may 
be  served  in  any  county ;  and  the  officer  serving  it  must  pro- 
ceed thereon,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an 
information ;  except,  that  when  served  in  another  county,  it 
need  not  be  indoraed  by  a  magistrate  of  that  county. 

See  Matter  of  Ramscar,  1  N.  Y.  Cr.,  84 ;  68  How.,  256 ;  10  Abb.  N.  C, 
444. 

§  783.  Duty  of  magistrate  upon  examination  of  ohaige.— Tie 

magistrate,  or  coroner,  when  the  defendant  is  brought  before 
him,  must  proceed  to  examine  the  charge  contained  in  the  in- 
quisition or  information,  and  hold  the  defendant  to  answer  or 
discharge  him  therefrom,  in  the  same  manner  in  all  respects  as 
upon  a  warrant  of  aiTest  on  an  information. 

Amended  by  chap.  821  of  1887. 

This  amendment  inserted  after  the  word  *'  magistrate,**  the  wordB  "or 
coroner/'  and  after  the  word  '*  inquisition "  the  words  "or  informatioD.'' 
See  notes  under  section  781,  ante. 

§  784.  Inqidsition  and  testimony  fbr  magi8trate.~npon  the 

arrest  of  the  defendant,  the  clerk  with  whom  the  inquisition  is 
filed,  must,  without  delay,  furnish  to  the  magistrate,  or  coroner, 
before  whom  the  defendant  is  brought,  a  certified  copy  of  the  in- 
quisition and  of  the  testimony  returned  therewith. 

Amended  by  chap.  321  of  1887. 

Tills  amendment  inserted  after  the  word  ''magistrate**  the  words  "of 
coroner,  before  whom  the  defendant  is  brought, '"and  Bobstitiited  for  the 
word  "  it,"  the  words  "  the  inquisition." 

See  notes  under  section  781,  ante. 

The  clerk,  referred  to  in  this  section,  who  is  to  famish  the  magistrate  wiw 
a  certified  copy  of  the  inquisition  and  testimony,  is  the  derk  refeired  to  in 
section  778,  ante,  with  whom  the  inquisition  ana  teatimony  are  directed  to 
be  filed  by  the  coroner.  Matter  of  Ramscar,  1  N.  T.  Gr.,  W ;  68  How.,  S55 ; 
10  Abb.  N.  C.,444. 
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§  785.  Coroner  to  deliver  money,  or  property  fbnnd,  on  de-^ 

Based,  to  ooimty  treaBurer.—The  coroner  must  within  thirty 

ays  after  an  inquest  upon  a  dead  body,  deliver  to  the  county 

:easurer,  any  money  or  other  property  which  may  be  found  upon 

le  body,  unless  claimed  in  the  meantime  by  the  legal  represent- 

bives  of  the  deceased.     If  he  fail  to  do  so,  the  treasurer  may 

loceed  against  him  for  its  recovery,  by  a  civil  action  in  the 

ame  of  the  county. 

This  section  and  sections  786  and  787,  postj  embody  sections  1  and  2  of 
lap.  155  of  1842.    Sutton  v.  Public  Adnunistrator,  4  Dem.,  84. 

§  786.  County  treasurer  to  plaoe  money  to  oredit  of  oounty,  and 
>  sell  other  property  and  plaoe  prooeeds  to  oredit  of  oounty.— 
Fpon  the  delivery  of  money  to  the  treasurer  he  must  place  it  to- 
le  credit  of  the  county.  If  it  be  otlier  property,  he  must,  within 
lirty  days,  sell  it  at  public  auction,  upon  reasonable  public 
otice ;  and  must,  in  like  manner,  place  the  proceeds  to  the 
redit  of  the  county. 

See  Sutton  v  Public  Administrator,  4  Dem.,  84. 
§  787.  Money,  when  and  how  i>aid  to  representatives  of  de- 
eased.— If  the  money  in  the  treasury  be  demanded  within  six 
ears,  by  the  legal  representatives  of  the  deceased,  the  treasurer 
lust  pay  it  to  them,  after  deducting  the  fees  and  expenses  of 
le  coroner  and  of  the  county,  in  relation  to  the  matter,  or  it 
lay  be  so  paid  at  any  time  thereafter,  upon  the  order  of  the 
oard  of  supervisors. 

See  Sutton  v.  Public  Administrator,  4  Dem.,  35. 

§  788.  Supervisors  to  require  statement  under  oath  fromcor- 
aer,  before  auditing  his  aooounts.—Before  auditing  and  allow- 
ig  the  account  of  the  coroner,  the  board  of  supervisors  must 
)quire  from  him  a  statement  in  writing,  of  any  money  or  other 
roperty  found  upon  persons  on  whom  inquests  have  been  held 
y  him,  verified  by  his  oath,  to  the  effect  that  the  statement  is 
•ue  and  that  the  money  or  property  mentioned  in  it  has  been 
elivered  to  the  legal  representatives  of  the  deceased,  or  to  the 
3unty  treasurer. 

§  789.  ^  IXew  York,  police  justioes  may  perform  duties  of 
kroner,  during  his  xnabiUty.— In  the  city  of  New  York,  if  the 
>roner  be  absent  or  be  unable,  for  any  cause,  to  attend,  the 
uties  imposed  by  this  title  may  be  performed  by  a  police  justice, 
at  by  no  other  officer,  with  the  same  authority,  and  subject  to 
le  same  obligations  and  penalties  as  applied  to  the  coroner. 

§  790.  Ctompensationofcoroners.— The  coroner  is  entitled,  for 

is  services,  in  holding  inquests  and  performing  any  other  duty 

icidental  thereto,  to  such  compensation  as  defined  by  special 

atutes. 

A  oorovier  is  not  entitled  to  compensation  for  taking  the  minutes  of  test!* 
ony  on  an  inquest.  People  ex  rel.  Cosford  v.  Supernsors,  etc.,  88  St.  Rep., 
4k 
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Whether  he  is  entitled  to  more  than  one  traveling  fee  in  going  to«  anl 
returning  from,  the  place  of  inquest,  is  doubtful.    Id. 

Physicians  employed  by  him  have  no  claim  ui)on  him,  but  most  lock  to 
the  county  for  their  compensation.    Id. 
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BlCIION  791.  Search  warrant  defined. 

792.  Upon  what  grounds  it  may  be  issued. 

793.  It  cannot  be  issued  but  upon  probable  cause,  supported  hf 

affidavit. 

794.  Before  issuing  warrant,  magistrate  must  eyamine,  on  OBtli» 

tlie  complainant  and  his  witnesses. 

795.  Depositions,  what  to  contain. 

796.  Magistrate,  when  to  issue  warrant. 

797.  Form  of  search  warrant. 

798.  By  whom  served. 

799.  Officer  may  break  open  door  or  window,  to  execute  wunnt 

800.  May  break  open  door  or  window,  to  libearate  person  acting  in 

his  aid,  or  for  his  own  Uberation. 

801.  When  warrant  may  be  served  in  the  night  time,  and  direc- 

tion therefor. 

802.  Within  what  time  warrant  must  be  executed  and  retained. 

803.  Officer  to  give  receipt  for  property  taken. 

804.  Property,  when  delivered  to  magistrate,  how  disposed  of. 

805.  Return  of  warrant,  and  delivery  to  magistrate  of  inventory  of 

property  taken. 

806.  Magistrate  to  deliver  copy  of  inventory  to  the  person  frwn 

whose  possession  property  is  t^en,  and  to  applicant  for 
warrant. 

807.  If  groimds  for  warrant  controverted,  magistrate  to  take  testh 

mony. 

808.  Testimony,  how  taken  and  authenticated. 

809.  Property,  when  to  be  restored  to  person  from  whom  it  vii 

taken. 

810.  Depositions,  search  warrant,  etc.,  to  be  returned  to  county  court 

or  city  court  having  jurisdiction. 

811.  Maliciously  and  without  probable  cause  procuring  search  wa^ 

rant,  a  misdemeanor. 

812.  Peace  officer,  exceeding  his  authority. 

818.  Person   charged  with  felony  supposed  to  have  ft  dangerous 
weapon. 

§  791.  Search  warrant  defined.— A  search  warrant  is  an  order 
in  writing,  in  the  name  of  the  people,  signed  by  a  maristrate, 
directed  to  a  peace  officer,  commanding  him  to  search  lor  pe> 
sonal  property,  and  bring  it  before  the  magistrate. 

The  dwellings  and  premises  of  citizens  are  under  the  highest  protection 
against  search,  and  may  not  be  invaded  with  impunity  save  on  full  com- 
pliance with  all  constitutional  and  statutory  requirements.  Johnson  v, 
Comstock,  14  Hun,  242. 

See  People  v,  Noelke,  29  Hun,  469. 

§  792.  Upon  what  grounds  it  may  be  issued.— It  may  be  issued 
upon  either  of  the  following  grounds  : 

1.  When  the  property  was  stolen  or  embezzled;  in  whick 
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ase,  it  may  be  taken,  on  the  warrant,  from  any  house  or  other 
ilace  in  which  it  is  concealed,  or  from  the  possession  of  the 
»erson  by  whom  it  was  stolen  or  embezzled,  or  of  any  other 
^rson  in  whose  possession  it  may  be ; 

2.  When  it  was  used  as  the  means  of  committing  a  felony ; 
a  which  case,  it  may  be  taken,  on  the  warrant,  from  any  house 
r  other  place  in  which  it  is  concealed,  or  from  the  possession  of 
he  person  by  whom  it  was  used  in  the  commission  of  the  crime, 
r  of  any  other  person  in  whose  possession  it  may  be. 

8.  When  it  is  in  the  possession  of  any  person,  with  the  intent 
o  use  it  as  the  means  of  committing  a  public  offense,  or  in  the 
possession  of  another,  to  whom  he  may  have  delivered  it  for  the 
>urpose  of  concealing  it,  or  preventing  its  being  discovered ;  in 
?hich  case,  it  may  oe  taken,  on  the  warrant,  from  such  person, 
»r  from  a  house  or  other  place  occupied  by  him,  or  under  his 
^ntrol,  or  from  the  possession  of  the  person  to  whom  he  may 
lave  so  delivered  it. 

See  People  v,  Noelke,  29  Hun,  469. 

§  793.  It  cannot  be  issued  but  upon  probable  oause,  supported 
ly  affidavit.— A  search  warrant  cannot  be  issued,  but  upon  prob- 
ible  cause,  supported  by  affidavit,  naming  or  describing  tlie 
>erson,  and  particularly  describing  the  property,  and  the  place 
x>  be  searched. 

§  794.  Befbre  issuing  warrant,  magistrate  must  examine,  on 
>ath9  the  complainant  and  his  witnesses.— The  magistrate  must, 
Defore  issuing  the  warrant,  examine,  on  oath,  the  complainant  and 
my  witnesses  he  may  produce,  and  take  their  depositions  in 
vmting,  and  cause  them  to  be  subscribed  by  the  parties  making 
[hem. 

§  795.  Depositions,  what  to  contain.— The  depositions  must 
jet  forth  the  facts  tending  to  establish  the  grounds  of  the  ap- 
plication, or  probable  cause  for  believing  that  they  exist. 

§  796.  Magistrate,  when  to  issue  warrant.- If  tlie  magistrate 
be  thereupon  satisfied  of  the  existence  of  the  grounds  of  the  ajv 
plication,  or  that  there  is  probable  cause  to  believe  their  exist- 
ence, he  must  issue  a  search  warmnt,  signed  by  him  with  his 
name  of  office,  to  a  peace  officer  in  his  county,  commanding  him 
forthwith  to  search  the  person  or  place  named,  for  the  property 
specified,  and  to  bring  it  before  the  magistrate. 

§  797.  Form  of  search  warrant.- The  warrant  must  be  in  sub- 
stantially the  following  form  : 

"County  of  Albany  [or  as  the  case  may  be]. 

**  In  the  name  of  the  people  of  the  state  of  New  York :  To 
iny  peace  officer  in  the  county  of  Albany  [or  as  the  case  may 
be],  proof  by  affidavit,  having  been  this  day  made  before  me,  by 
[naming  every  person  whose  affidavit  has  been  taken],  that 
"stating  the  particular  grounds  of  the  application,  according  to 
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section  792  ;  or  if  the  aiBdavits  be  not  positive,  *  that  there  is 
probable  cause  for  believing  that ' — stating  the  ground  of  the 
application  in  the  same  manner ;] 

"  You  are  therefore  commanded,  in  the  day-time,  [or  *  at  any 
time  of  day  or  night,'  as  the  case  may  be,  according  to  sectioD 
801,]  to  make  immediate  search  on  the  person  of  C.  D.,  [or  *iii 
the  building  situated  ' — describing  it  or  any  other  place  to  be 
searched  with  reasonable  particularity,  as  the  case  may  be,]  for 
the  following  property :  [describing  it  with  reasonable  partic- 
ularity ;]  and  if  you  find  the  same  or  any  part  thereof,  to  bring 
it  forthwith  before  me,  at  [stating  the  place.] 

**  Dated  at  the  city  of  Albany  [or  as  the  case  may  be],  the 
day  of        ,  18     . 

"  E.  F., 
"  Justice  of  the  peace  of  the  city  " 
[or  town]  of  [or  as  the  case  may  be]. 

Amended  by  chap.  860  of  1882. 

ThiB  amendment  substitutes  *'  peace  officer/'  for  "  sheriff,  constable,  ma^ 
ehal  or  policeman.** 

The  constitution  and  law  require  a  particular  description,  in  the  warnmtr 
of  the  place  to  be  searched.  Johnson  v,  Comstock,  14  Uun,  241.  The  direo-^ 
tion  should  not  be  in  the  alternative  ;  for  instance,  bam,  house  or  store.   Id. 

§  798.  By  whom  served.— A  search  warrant  may,  in  all  cases, 
be  served  by  any  of  the  officers  mentioned  in  its  direction,  but 
by  no  other  person,  except  in  aid  of  the  officer,  on  his  requiring 
it,  he  being  present  and  acting  in  its  execution. 

§  799.  Officer  may  break  open  door  or  window,  to  ezeoute  wa^ 
rant.— The  officer  may  break  open  an  outer  or  inner  door  or 
window  of  a  building,  or  any  part  of  the  building,  or  anything 
therein,  to  execute  the  warrant,  if,  after  notice  of  his  authority 
and  purpose,  he  be  refused  admittance. 

§  800.  May  break  open  door  or  window,  to  liberate  person 
acting  in  his  aid,  or  for  his  own  liberation.— He  may  break  open 
any  outer  or  inner  door  or  window  of  a  building,  for  the  piu*' 
pose  of  liberating  a  person,  who,  having  entered  to  aid  him  in 
the  execution  of  the  warrant,  is  detained  therein,  or  when 
necessary  for  his  own  liberation. 

§  801.  When  warrant  may  be  served  in  the  night-tiine  and 
direction  therefor.— The  magistrate  must  insert  a  direction  in 
the  warrant,  that  it  l)e  served  in  the  day-time,  unless  the  affi- 
davits l>e  positive  that  the  property  is  on  the  person,  or  in  the 
plare  to  be  searched  ;  in  which  case,  he  may  insert  a  direction 
that  it  be  served  at  any  time  of  the  day  or  night. 

§  802.  Within  what  time  warrant  must  be  executed  andro- 
tumed.— A  search  warrant  must  be  executed,  and  returned  to 
the  magistrate  by  whom  it  was  issued,  if  issued  in  the  city  and 
county  of  New  York,  within  five  days  after  its  date,  and  if  in  any 
other  county,  within  ten  days.  After  the  expiration  of  those 
times  respectively,  the  warrant,  unless  executed,  is  void. 
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OfQlcer  to  give  receipt  for  property  taken.— When  the 
kes  property  under  the  wan-ant,  he  must  give  a  receipt 
property  taken  (specifying  it  in  detail,)  to  the  person 
:>m  it  was  taken  by  him,  or  in  whose  possession  it  was 
•,  in  the  absence  of  any  person,  he  must  leave  it  in  the 
ere  he  found  the  property. 

Property  when  delivered  to  magistrate,  how  disposed 

in  the  property  is  delivered  to  the  magistrate,  he  must, 
stolen  or  embezzled,  dispose  of  it  as  provided  in  sections 
59,  both  inclusive.  If  it  were  taken  on  a  warrant  issued 
rounds  stated  in  the  second  and  third  subdivision  of 
92,  he  must  retain  it  in  his  possession,  subject  to  the 
the  court  to  which  he  is  required  to  return  the jproceed- 
►re  him,  or  of  any  other  court  in  which  the  offense,  in 
0  which  the  property  was  taken,  is  triable. 
Return  of  warrant,  and  delivery  to  magistrate  of  inven* 

roperty  taken.— The  officer  must  forthwith  return  the 
to  the  magistrate  and  deliver  to  him  a  written  inven- 
be  property  taken,  made  publicly,  or  in  the  presence  of 
>n  from  whose  possession  it  was  taken  and  of  the  i^ 
3r  the  warrant,  if  they  be  present,  verified  by  the  am- 
bhe  officer,  and  taken  before  the  magistrate  to  the  foUow- 
t :  "I,  A.  B.,  the  officer  by  whom  this  warrant  was  exe- 
0  swear  that  the  above  inventory  contains  a  true  and 
account  of  all  the  property  taken  by  me  on  the  warrant.'* 

Magistrate  to  deliver  copy  of  inventory  to  the  person 
Dse  possession  property  is  taken,  and  to  the  applicant  for 
—The  magistrate  must  thereupon,  if  required,  deliver  a 
ihe  inventory  to  the  person  from  whose  possession  the 

was  taken,  and  to  the  applicant  for  the  warrant. 

If  grounds  for  warrant  controverted,  magistrate  to  tako 
y-— If  the  grounds  on  which  the  warrant  was  issued  be 
rted,  the  magistrate  must  proceed  to  take  testimony  in 
thereto. 

Testimony  how  taken  and  authenticated.— The  testi* 
7en  by  each  witness  must  be  reduced  to  writing  and 
3ated  in  the  manner  prescribed  in  section  200. 

Property,  when  to  be  restored  to  person  from  whom  it 
n.— If  it  appear  that  the  property  taken  is  not  the  same 
described  in  the  warrant,  or  that  there  is  no  probable 
•  believing  the  existence  of  the  grounds  on  which  the 
was  issued,  the  magistrate  must  cause  it  to  be  restored 
trson  from  whom  it  was  taken. 

Depositions^  search  warrant,  etc.,  to  be  returned 
tj  court  or  city  court  having  jurisdiction,  etc. — 

jistrate  must  annex  together  the  depositions,  the  search 
and  return,  and  the  inventory,  and  returnrv  them  to  the 
mty  court  of  the  county,  or  city  court,  having  power  to 
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inquire  into  the  offense  in  respect  to  which  the  search  warrant  wss 
issued,  by  the  intervention  of  a  grand  jury,  at  or  before  its  open- 
ing on  the  first  day. 
Am'd  by  chap.  880  of  1895.     In  effect  Janunry  1,  1896.  / 

$  811.  HMioiously  and  without  probable  canBe  procarlng  '\ 
search  warrant,  a  misdemeanor  .—A  person,  who  maliciously  and  | 
without  probable  cause,  procures  a  search  warrant  to  be  issued 
and  executed,  is  guilty  of  a  misdemeanor. 

§  812.  Peace  officer,  exceeding  his  authority.— A  peace  officer, 
who,  in  executing  a  search  warranty  willfully  exceeds  his  au- 
thority, or  exercises  it  with  unnecessary  severity,  is  guilty  of  a 
misdemeanor. 
See  section  120  of  Penal  Code. 

§  813.  Person  charged  with  fblony  supposed  to  have  a  danger- 
ous  weapon,  etc.— When  a  person  charged  with  a  felony  is  sup- 
posed by  tlie  magistrate  before  whom  he  is  brought,  to  have 
upon  his  person  a  dangerous  weapon,  or  anything  which  may 
be  used  as  evidence  of  the  commission  of  the  offense,  the  magis* 
trate  may  direct  him  to  be  searched  in  his  presence,  and  the 
weapon  or  other  thing  to  be  retained,  subject  to  his  order  or  the 
order  of  the  court  in  which  the  defendant  may  be  tried. 


TITLE  m. 

OF  THE  OUTLAWRY  OP    PERSONS    CONVICTED  OP  TBEASOK. 

8BCTION  814.  When  application  for  outlawry  may  be  made. 

815.  On  what  proof  to  be  made. 

816.  Order  that  the  defendant  appear  to  receive  judgment,  or  be  out- 

lawed. 

817.  Publication  of  order. 

818.  Judgment  on  appearance  of  defendant,or  on  his  not  appealing. 

819.  Effect  of  the  judgment. 

820.  Filing  judgment-roll,  and  transcripts  thereof. 

821.  Judgment-roll,  of  what  to  consist. 

822.  Appeal  may  be  at  any  time  taken,  by  defendant,  fh>m  Judgment 

823.  Appeal,  how  taken,  and  proceedings  thereon. 

824.  Effect  of  reversal. 

825.  Defendant  may  be  arrested  to  receive  judgment,  notwithstanding 

outlawry. 
820.   No  other  proceeding  for  outlawry  in  criminal  cases  allowed. 

§  814.  When  application  for  outlawry  may  be  made.^When^ 
upon  a  bench  warrant  issued  for  the  apprehension  of  a  person 
who  has  pleaded  guilty,  or  against  whom  a  verdict  has  been 
rendered,  upon  an  indictment  for  treason,  it  is  duly  returned 
that  the  defendant  cannot  be  found,  the  district  attorney  of  the 
country  may  apply  to  tlie  court  in  which  the  conyictiou  was  had, 
for  judgment  of  outlawry, 

§  816.  On  what  proof  to  be  made.— The  applieatioa  muBt  be 
founded  u|>on  the  return  of  the  bench  warrant,  and  upon  proof, 
by  aflidavit.  that  the  defendant  has  escaped,  and  on  diligrent 
search  cannot  be  found  within  the  county. 
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§  816.  Order  that  the  defendant  appear  to  receive  judgment,  or 
I  outlawed.— The  court,  upon  being  satisfied  that  the  defend- 
it  has  escaped,  and  cannot,  upon  diligent  search,  be  found  iu 
le  county,  must  make  an  order  that  lie  appear  on  the  first  day 

the  next  term,  to  receive  judgment  upon  the  conviction  or  be 
itlawed. 

S  817.  Publication  of  order.— The  order  must  be  immediately 
iblished,  once  a  week  for  six  successive  weeks,  in  a  newspaper 
iblished  in  the  county,  and  in  the  state  paper.  The  expense 
■  the  publication  is  a  county  charge. 

§  818.  Judgment  on  appearance  of  defendant,  or  on  his   not 

>pearing.— If  the  defendant  ai)pear,  judgment  must  be  rendered 
piinst  him  upon  the  conviction.  If  he  do  not  appear,  the  court, 
3on  proof  of  the  due  publication  of  the  order,  must  render 
dgment  that  the  defendant  be  outlawed,  and  that  all  his  civil 
ghts  be  forfeited. 

I  819.  Effect  of  the  judgment.— The  defendant  is  thereupon 
jemed  civilly  dead,  and  forfeits  to  the  people  of  this  state 
iiring  his  life-time,  and  no  longer,  all  freehold  estate  in  real 
roperty,  of  which  he  was  seized  in  his  own  right,  at  the  time  of 
)mmitting  the  treason,  or  at  any  time  thereafter,  and  all  hLs 
ersonal  property. 
§  820.  Filing  judgment-roll,  and  transcripts  thereof.— Upon 
judgment  of  outlawry,  the  judgment-roll  must  be  made  up,  and 
led  with  the  clerk  of  the  county  in  which  the  conviction  was 
ad,  and  docketed  with  the  same  effect  as  in  a  civil  action.  A 
-anscript  thereof  may  also  be  filed  and  docketed,  with  the  like 
ffect,  in  any  other  county. 

§  821.  Judgment-roll,  of  what  to  consist.— The  judgment-roll 
onsists  of  the  several  matters  prescribed  in  section  485,  except 
tie  fifth  subdivision  ;  to  which  must  be  annexed  a  certified  copy 
f  the  order  to  appear  for  judgment,  the  affidavits  proving  its 
ublication,  and  a  certified  copy  of  the  judgment  of  outlawry. 

§  822.  Appeal  may  be  at  any  time  taken,  by  defendant,  from 

idgment.— An  appeal  may  be  taken  by  the  defendant,  at  any 
ime,  from  a  judgment  of  outlawry. 

§  823.  Appeal,  how  taken  and  proceedings  thereon.— The  ap- 
ical may  be  taken  in  person  or  by  counsel,  in  the  same  manner, 
nd  the  proceedings  thereon  are  the  same,  as  upon  an  appeal 
pom  a  judgment  of  conviction  on  an  indictment. 

§  824.  Bflfeot  of  reversal.— If  the  judgment  ])e  reversed,  on  ap- 
eal,  the  defendant  is  restored  to  his  civil  rights. 

§  825.  Defendant  may  be  arrested  to  receive  judgment,  not- 
fithstanding  outlawry.— Notwithstanding  judgment  of  outlawry 
gainst  the  defendant,  he  may  be  arrested  at  any  time  thereafter^ 
>  receive  judgment  upon  the  conviction. 

§  826.  ^o  other  proceeding  for  outlawry  in  criminal  cases 
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aUowed.— No  other  proceeding  for  the  outlawry  of  the  defend- 
ant in  a  criminal  action,  can  be  had  than  that  provided  in  this 
title. 


TITLE  IV. 

OP    PROCEEDINGS    AGAINST    FUGITIVES    PROM    JUSTICE. 

Chapter    I.  Fugitives  from  another  state  or  territory,  into  this  state. 
XL  Fugitives  from  this  state,  into  another  state  or  territoiy. 

CHAPTER  I. 

FUGITIVES    FROM  ANOTHER   STATE  OR  TERRITORY,  INTO  THIS 

STATE. 

Section  827.  To  be  delivered  up  bjr  the  governor  on  demand,  etc. 

828.  Magistrate,  when  to  issue  warrant. 

829.  Proceedings  for  arrest  and  commitment  of  the  person  charged. 
880.  When  and  for  what  time  to  be  committed. 

831.  Certain  jiKiges  may  admit  i)erson  arrested  to  bail. 

832.  Magistrate  to  give  notice  to  the  district  attorney,  of  the  MiMof 

the  person  and  the  cause  of  his  arrest. 

833.  District  attorney  to  trive  notice  to  executive  authority  of  tk 

state  or  territory,  etc. 

834.  Person  arrested  to  be  discharged,  unless  surrendered  wiiliinibe 

time  limited. 
•    835.  Magistrate  to  return  his  proceedings  to  the  next  court  of  sessioos; 
proceedings  thereon. 

§  827.  To  bo  delivered  up  by  the  governor,  on  demand, etc. 

— It  sliall  be  the  duty  of  the  goveinor,  in  all  cases  whei*e,  by  virtue 
of  a  requisition  made  upon  him  by  the  governor  of  another 
state  or  territory,  any  citizen,  inhabitant  or  temporar}'  resident, 
of  this  state  is  to  be  Jlrrested,  as  a  fugitive  from  justice  (provided 
that  said  requisition  be  accompanied  by  a  duly  certified  copy  ^^ 
the  indictment  or  information  from  the  authorities  of  such  other 
state  or  territory,  charging  such  pereon  with  treason,  felouyc>r 
crime  in  such  state  or  territory),  to  issue  and  transmit  a  warrant 
for  such  purpose  to  the  sheriff  of  the  proper  county  or  his  under- 
sheriff,  or  in  the  cities  of  this  state  (except  in  the  city  ^ 
county  of  New  York,  where  such  warrant  shall  only  be  issuK* 
to  the  superintendent  or  any  inspector  of  police)  to  the  cbiew V 
inspectors  or  superintendents  of  police,  and  only  such  ofScei^ 
as  are  a]x)ve  mentioned,  and  such  assistants  as  they  may  desi^  | 
iiate  to  act  under  their  direction  shall  be  competent  to  mak^  ^ 
service  of  or  execute  the  same.     The  governor  may  direct  tl^^  • 
any  such  fugitive  be  brought  before  him,  and  may  for  cause,  1>J 
him    deemed   proper,  revoke   any   warrant  issued   by  hina»  ^^ 
herein  provided.     The  officer  to  whom  is  directed  and  intrust^*^ 
the  execution   of  the  governor's  warrant  must,  within  thirty 
davs  from  its  date,  unless  sooner  requested,  return  the  same  ^ 
make  return  to  the  governor  of  all  his  proceedings  had  ther^* 
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ier,  and  of  all  facts  and  eircumstances  relating  thereto.  Any 
cer  of  this  state,  or  of  any  city,  county,  town  or  village 
;reof,  must  upon  request  of  the  governor,  furnish  him  with 
jh  information  as  he  may  desire  in  regard  to  any  person  or 
tter  mentioned  in  this  chapter. 

2.  Before  any  officer  to  whom  such  warrant  shall  be  directed 
intrusted  shall  deliver  the  person  arrested  into  the  custody 
the  agent  or  agents  named  in  the  warrant  of  the  governor  of 
s  state,  such  officer  must,  unless  the  same  be  waived,  as  here- 
if ter  stated,  take  the  prisoner  or  prisoners  before  a  judge  of  the 
jreme  court,  or  a  county  judge,  who  shall  in  open  court  if  inses- 
n,  otlierwiseat  chambers,  inform  the  prisoner  or  prisoners  of  the 
iseof  his  or  tlieir  arrest,  the  nature  of  the  process,  and  instruct 
n  or  them  that  if  he  or  they  claim  not  to  be  the  particular  person 
persons  mentioned  in  said  requisition,  indictment,  affidavit 
warrant  annexed  thereto,  or  in  the  warrant  issued  by  the 
vernor  thereon,  he  or  they  may  have  a  writ  of  habeas  corpus 
on  filing  an  affidavit  to  that  efifect.     Said  peraon  or  pereons 

arrested  may,  in  writing,  consent  to  waive  the  right  to  be 
:en  before  said  court  or  a  judge  thereof  at  chambers.  Such 
isent  or  waiver  shall  be  witnessed  by  the  officer  intrusted 
:.h  the  execution  of  the  warrant  of  the  governor,  and  one  of 

judges  aforesaid  or  a  counselor-at-law  of  this  state,  and  such 
iver  shall  be  immediately  forwarded  to  the  governor  by  the 
cer  who  executed  said  warrant.  If,  after  a  summary  hearing, 
speedily  as  may  be  consistent  with  justice,  the  prisoner  or 
5oners  shall  be  found  to  be  the  person  or  pereons  indicted  or 
^rmed  against,  and  mentioned  in  the  requisition,  the  accom- 
^ying  papers  and  the  warrant  issued  by  the  governor  thereon, 
tt  the  court  or  judge  shall  order  and  direct  the  officer  intrusted 
h  the  execution  of  the  said  warrant  of  the  governor  to  deliver 
prisoner  or  prisonei-s  into  the  custody  of  the  agent  or  agents 
^gTiated  in  the  requisition  and  the  warrant  issued  thereon,  as 
^gent  or  agents  upon  the  part  of  such  state  to  receive  him 
^nem ;  otherwise  to  be  discharged  from  custody  by  the 
't  or  judge. 

^pon  such  hearing  the  warrant  of  the  governor  shall  appear 
®  defective  or  improperly  executed,  it  shall  be  by  the  court 
■*dge  returned  to  the  governor,  together  with  a  statement  of 
^^fect  or  defects,  for  the  purpose  of  being  corrected  tind  re- 
^©d  to  the  court  or  judge,  and  such  hearing  shall  be  adjourned 
fficient  time  for  the  purpose,  and  in  such  interval  the  prisoner 
j^i^soners  shall  be  held  in  custody  until  such  hearing  be 
^ly  disposed  of. 

'  It  shall  not  be  lawful  for  any  person,  agent  or  officer  to 
^  any  person  or  pei-sons  out  of  this  state,  upon  the  claim, 
^nd  or  pretext  that  the  prisoner  or  prisoners  consent  to  go, 
^y  reason  of  his  or  their  willingness  to  waive  the  proceedings 
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afore  described,  and  any  officer,  agent,  person  or  persons  who 
shall  procure,  incite  or  aid  in  the  aiTest  of  any  citizen,  inhabit- 
ant or  temporary  resident  of  this  state,  for  the  purpose  of  taking 
him  or  sending  him  to  another  state,  without  a  requisition  first 
duly  had  and  obtained,  and  without  a  wan-ant  duly  issued  by 
the  governor  of  tliis  state,  served  by  some  officer  as  in  this  sec- 
tion pi-ovided,  and  without,  except  in  case  of  waiver  in  writing 
as  aforesaid,  taking  him  before  a  court  or  judge  as  afoiesaid, 
unless  in  pursuance  of  the  provisions  of  the  following  sections 
of  this  chapter,  and  any  officer,  agent,  person  or  pei-sons  who 
shall,  by  threata  or  undue  influence,  persuade  any  citizen,  inhab- 
itant or  temporary  resident  of  this  state  to  sign  the  waiver  of 
his  right  to  go  before  a  court  or  judge  as  hereinbefore  provided, 
or  who  shall  do  any  of  the  acts  declared  by  this  chapter  to  be 
milawful,  shall  be  guilty  of  a  felony,  and  upon  conviction  be 
sentenced  to  imprisonment  in  a  state  prison  or  penitientaiy  for 
the  term  of  one  year. 

Any  willful  violation  of  this  act  by  any  of  the  above  named 
oflicei*s  shall  be  deemed  a  misdemeanor  in   offica 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Amended  by  chap.  638  of  1886. 

This  amendhfient 'substituted  the  present  for  the  original  section. 

See  note  on  Extradition  in  7  N.  Y.  Cr.,  411.  , 

The  ca«e  of  Adriance  r.  Lagrave,  59  N.  Y.,  110,  was  overmled  by  United 
States  V.  Rauscher,  119  U.  S.,  407. 

Who  may  be  extradited.— A  person,  who  fled  from  a  sister  state  into 
Canada  as  a  fugitive  from  justice,  upon  comine  into  this  state  may  be  extra- 
dited to  the  former  state.     Matter  of  Brown,  4  N.  Y.  Cr.,  676. 

A  fugitive  from  justice  who,  without  force,  has  been  enticed  into  the 
state  by  false  and  fraudulent  representations  on  the  part  of  the  complainant, 
or  some  one  interested  in  the  prosecution,  comes  voluntarily  within  the 
state,  and  may  be  arrested  and  extradited  from  the  state.    Id. 

A  person,  who  has  been  convicted  of  crime  and  escaped  before  aerrin^ 
out  his  sentence,  is  a  person  *'  charged  in  any  state  with  treason,  fekmj  or 
other  crime,"  within  the  provisions  of  subd.  2,  section  2,  art.  4  of  the  Federal 
Constitution.     Matter  of  Hope,  7  N.  Y.  Cr. ,  406. 

A  prisoner,  extraditeii  ujwn  a  demand  of  the  Federal  goTemmeiit  and 
brought  within  a  state  under  extradition  proceedings,  cannot  be  held  incusj 
tody  for  anv  other  cause  than  tliat  for  which  he  was  extradited.  Matter  of 
Reinitz,  7  N\  Y.  Cr.,  74. 

A  person,  who  has  been  extradited  from  another  to  this  state  to  answer  a 
charge  of  crime  against  him,  and  has  then  served  out  a  term  of  impfMOD' 
ment  here,  cannot,  u|X)n  his  release,  be  extradited  to  a  third  state  to  serve 
out  an  unexpired  t-(*rm  of  imprisonment  in  that  state.  Matter  of  Hope.  7 
N.  Y.  Cr.,  406.  He  has,  in  such  case,  the  right  to  a  reasonable  time  tore 
turn,  if  he  (rhoosc^s,  to  the  stxate  from  which  he  was  extradited.    Id. 

Wliere  the  charge  ujx^n  which  a  [>erson  has  been  brought  from  a**^!^ 
state  for  extradition,  cannot  lx»  sustained,  he  must,  upon  being  difidiarg*d, 
be  allowed  a  reasonable  time  to  return  to  the  place  wnence  he  wasbrongW. 
Matter  of  Banich,  24  Abb.  N.  C,  109.  . 

Presence  of  acctised. — Tlie  actual  presence  of  the  accused  party  in**J 
demanding  state,  at  the  time  of  the  commission  of  the  ■^^^ff? 
offense,  is  a  jurisdictional  fact.  Matter  of  Mitchell,  4  N.  Y.  Cr.,  **. 
Such  fact  must  be  proved  when  his  extradition  is  demanded.    M. 

The  fact  that  a  party  has  been  indicted  for  an  offense  which,  in  its  own 
nature,  implies  the  actual  presence  of  the  offender  within  the  3uri8dictiono| 
the  demanding  state,  is  sufficient  pHma  facie  evidence  of  his  havinf  *" 
from  justice  when  found  in  the  other  state.  Id.  Leary'sca8e.6  AW>.^'^* 
44.     But  this  rule  does  nut  apply  to  offenses  which,  from  their  own  natiu** 
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do  not  imply  tiie  actual  presence  of  the  offender  within  the  demanding  state. 
Id. 

Proof. — In  order  to  authorize  a  warrant  of  rendition,  the  fugitive  must 
be  demanded  by  the  executive  of  the  state  from  which  he  has  fled,  a  copy 
of  the  indictment  or  affidavit  before  a  magistrate  charging  the  offense 
must  be  produced,  and  such  copy  must  be  certified  as  authentic  by  the  ex- 
ecutive. Soloman's  Case,  1  Abb.  N.  S.,  347.  An  affidavit  sworn  to  before  a 
justice  of  the  peace,  and  a  certificate  by  the  executive  that  he  \a  such  officer, 
and  that  his  attestation  is  in  due  form,  is  not  sufficient  in  this  respect. 
Id. 

Duty  of  governor. — The  performance  of  the  duty  of  rendition  is  im- 
posed upon  the  governor  by  this  section.  Matter  of  Scrafford,  86  St.  Rep., 
753  ;  59  Hun,  327  ;  12  N.  Y.  Supp.,  Ul,  948. 

The  governor  has  only  to  issue  his  warrant  to  an  agent  or  officer  to  arrest 
the  party  named  in  the  demand.  People  ex  rel.  Nuoell  v.  Byrnes,  88  Hun, 
«8:2N.  Y.  Cr.,410. 

It  is  a  condition  precedent  to  the  obligation  to  surrender  that  the  execu- 
tive of  the  state,  upon  whom  the  demand  is  made,  be  apprised  of  the  facts 
upon  which  the  duty  depends.    People  ex  rel,  Lawrence  v,  Brady,  56  N.Y., 

Upon  the  executive  of  the  state  in  which  the  accused  is  found  rests  the 
responsibility  of  determining  whether  he  is  a  fugitive  from  the  justice  of 
the  demanding  state.  Matter  of  Mitchell,  4  N.  Y.,  Cr.,  599  ;  B!x  parte 
Reggel,  114  U.  S.,  648.  See  Contra,  People  ex  rel.  Draper  v.  Pinkerton,  17 
Hun,  199;77N.  Y.,  245. 

When  a  copy  of  ttie  indictment,  certified  to  be  authentic  by  the  governor 
of  the  state,  whence  the  person  charged  is  shown  to  have  fled,  is  presented, 
it  is  made  the  absolute  diity  of  the  executive  to  whom  this  proof  shall  be 
made  to  cause  the  arrest  of  th^  individual  so  charged.  People  ex  rel,  Nubell 
V,  Byrnes,  83  Hun,  98  ;  2  N.  Y.  Cr. ,  408.  He  is  vested  with  no  authority  to 
examine  into  the  charge,  or  the  sufficiency  of  the  indictment.  Id.  His 
duty  is  ministerial.    Id. 

All  inquiry  into  the  prisoner's  guilt  or  innocence  of  the  crime  is  wholly 
irrelevant  m  such  a  proceeding.  Matter  of  Mitchell,  4  N.  Y.  Cr.,  596 ; People 
€9  rel,  Lawrence  v.  Brady,  56  N.  Y.,  182. 

Ihlty  of  court. — The  court  cannot  inquire  into  the  truth  of  the  facts 
recited  in  t^e  warrant  for  the  rendition  of  a  fugitive  from  justice.  People 
ex  rd.  Draper  e.  Pinkerton,  17  Hun,  199. 

Where  a  warrant  is  issued  by  the  governor  for  the  rendition  of  a  fugitive 
from  justice,  the  court  cannot  go  behind  the  warrant  and  inquire  into  the 
truth  of  the  facts  rectted  in  it.     Id. 

The  recitals  in  a  warrant  of  the  governor  of  this  state  for  the  arrest  of  a 
fugitive  from  justice  of  another  state  are  to  be  taken,  at  least  prima  facie, 
as  true.    Id. 

Where  t^e  papers,  upon  which  a  warrant  of  extradition  is  issued,  are 
withheld  by  the  executive,  the  warrant  itself  can  only  be  looked  to  for  the 
evidence  that  the  essential  conditions  of  its  issue  have  been  complied  with, 
and  it  is  sufficient  if  it  recites  what  the  law  requires.  People  ex  rd.  Jour- 
dan  ».  Donohue,  84  N.  Y. ,  438. 

Presumption  of  regularity  in  an  extradition  warrant  prevails  in  the 
absence  or  papers  under  which  the  warrant  was  issued  bv  the  governor. 
Matter  of  Scrafford,  86  St.  Rep.,  748;  59  Hun,  320;  12  N.  Y.  Supp., 
947,948. 

In  such  case,  the  court  looks  only  to  the  warrant  and  recitals.  Id.  The 
recitals  in  the  warrant  must  be  taken  to  be  prima  facie  true  and  sufficient. 
Id. 

Where  the  judge  is  of  the  opinion  that  the  warrant  of  the  Executive  is 
defective,  he  should  return  it  to  the  governor,  with  a  statement  of  the 
defect  or  defects,  for  the  purpose  of  being  corrected  and  returned  to  him. 
Id. 

The  misspelling  of  the  defendant's  name  in  the  rendition  warrant,  where 
he  is  the  person  intended,  furnishes  no  ground  for  his  discharge.     Id. 

Appeal. — An  order,  made  by  a  special  coimty  jud^e  declaring  a  rendi- 
tion warrant  issued  by  the  governor  msufficient,  and  discharging  the  party 
20 
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named  therein  from  the  custody  of  the  sheriff  and  from  further  imprison- 
ment and  restraint,  is  appealable  to  the  general  term.    Id. 

The  notice  of  appeal  in  extradition  proceedings  may  be  served  upon  the 
clerk  and  the  attorn  vs  for  the  defendant.    Id. 

Habeas  corpus. — When  habeas  corpus  from  the  federal  courts  an 
appropriate  remedy.     Matter  of  Reinitz,  7  N.  Y.  Cr.,  74. 

People  ex  rel.  Post  v.  Cross,  48  St.  Rep.  545 ;    135  N.  Y.  536. 

§  828.  Magistrate,  when  to  issue  warrants — A  magistrate  may  issue  a 
warrant  as  a  preliminary  proceeding  to  the  issuing  of  a  requisition  by  the 
governor  of  another  state  or  territory  upon  the  governor  of  this  state  for 
the  apprehension  of  a  person  charged  with  treason,  felony  of  other  crime, 
who  shall  flee  from  justice,  and  be  found  within  this  state. 

Amended  by  chap.  628  of  1886. 

This  amendment  inserted  all  after  the  word  "warrant"  down  to  the 
words  "for  the  apprehension,"  omitted  "so"  before  "charged"  and  in- 
serted the  words  "  with  treason,  felony  or  other  crime." 

§  829.  Proceedings  for  arrest  and  commitnient  of  the  penon 
charged — The  proceedings  for  the  arrest  and  commitment  of  the  person 
charged  are  in  all  respects  similar  to  those  provided  in  this  Code,  for  the 
arrest  and  commitment  of  a  person  charged  with  a  public  offense  com- 
mitted in  this  state ;  except,  thjrt  an  exemplified  copy  of  an  indictment 
found,  or  other  judicial  proceeding  had  against  him,  in  the  state  or  territory 
in  which  he  is  charged  to  have  committed  the  offense,  may  be  received  as 
evidence  before  the  magistrate. 

See  notes  under  section  827,  ante. 

froof — An  affidavit  merely  embodying  a  hearsay  statement  that  the 
prisoner  is  charged  with  crime  in  such  other  state,  and  is  a  fugitive  from 
jr.sticc.  without  presenting  an  authenticated  copy  of  the  charge  or  indict- 
ment in  such  state,  is  insufficient.     Matter  of  Leland,  7  Abb.  N.  S.  64. 

Where  the  demand  is  supported  by  an  affidavit,  no  less  degree  of  cer- 
tainty is  admissible  than  is  required  in  an  indictment  for  the  same  offense. 
People  ex  rel.  Lawrence  v.  Brady.  56  N.  Y.  182.  If  any  distinction  exists, 
the  affidavit  should  be  more  full  and  explicit.  The  offense  should  be 
therein  distinctly  and  plainly  charged.     Id. 

Commitment. — A  commitment,  in  which  the  only  reference  to  the  cnme 
is  a  statement  that  the  prisoner  is  "  charged  with  forgery  on  oath  of — •' 
is  not  sufficient.     Matter  of  Leland,  7  Abb.  N.  S.,  64. 

§  830.  When  and  for  what  time  to  be  committed If  from  the  exami- 
nation under  such  warrant  it  appears  to  the  satisfaction  of  the  magistrate 
that  the  person  under  arrest  is  charged  in  such  other  state  or  territory  with 
treason,  felony  or  other  crime  and  has  fled  from  justice,  the  magistrate,  by 

>varrant  reciting  the  accusation,  must  commit  him  to  the  proper  custody  in 
his  county  for  a  time  spccitied  in  the  warrant,  to  enable  an  arrest  of  the 
fugitive  to  be  made  under  the  warrant  of  the  governor  of  this  state,  which 
commitment  shall  not  exceed  thirty  days,  exclusive  of  the  day  of  arrest, 
on  the  requisition  of  the  executive  authority  of  the  state  or  territory  in 
which  he  is  charged  to  have  committed  the  offense,  imless  he  give  bail,  as 
provided  in  the  next  section,  or  until  he  be  legally  discharged. 

§2.  The  provisions  of  this  act  shall  only  apply  to  criminal  actions  begun 
after  the  time  when  it  takes  effect:  all  criminal  actions  theretofore  begun 
must  l:e  conducted  and  concluded  in  the  same  manner  as  if  this  act  had  not 
been  passed. 

§  3.  This  act  shall  take  effect  immediately. 

Am'd   ch.  638  of  1886. 

This  amendment  inserted  the  words  **  under  such  warrant,"  "  probable," 
**  to  be  made,"  **  which  commitment  shall  not  exceed  thirty  days,  exclu- 
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rire  of  the  day  of  arrest,"  and  **  is  charged  to  have,**  omitted  the  words 
'*  which  the  magistrate  deems  reasonable  and  substituted  **  governor  "  for 
"  executive." 

§  831.  Certain  judges  may  admit  person  arrested  to  bail.— 
Any  judge  of  any  court  named  in  section  eight  hundred  and 
twenty-seven  may  in  his  discretion  admit  the  person  arrested  to 
bail  by  an  undertaking,  with  sufficient  sureties  and  in  such  sum 
as  he  deems  proper,  for  his  appearance  before  him  at  a  time 
specified  in  the  undertaking,  which  must  not  be  later  than  the 
expiration  of  thirty  days  from  the  date  of  aiTCst  exclusive  of 
mch  date,  and  for  his  surrender,  to  be  arrested  upon  the  warrant 
3f  the  governor  of  this  state. 

Amended  by  chap.  638  of  1886. 

This  amendment  substituted  the  first  part  of  the  present  section  down  to 
;he  word  **  admit,"  and  inserted  in  the  original  section  the  words  '*  which 
nust  not  be  later  than  the  expiration  of  thirty  days  from  the  date  of  arrest 
exclusive  of  such  date." 

§  832.  Magistrate  to  give  notice  to  the  district  attorney,  of  the 
name  of  the  person  and  cause  of  his  arrest.— Immediately  upon 
the  arrest  of  the  person  charged,  the  magistrate  must  give  notice 
to  the  district  attorney  of  the  county,  of  the  name  of  the  pewon 
and  the  cause  of  his  arrest. 

&  833.  District  attorney  to  give  notice  to  executive  authority 
of  the  state  or  territory,  etc.— The  district  attorney  must  imme- 
diately thereafter  give  notice  to  the  executive  authority  of  the 
state  or  territory,  or  to  the  prosecuting  attorney,  or  presiding 
judge  of  the  criminal  court  of  the  city  or  county  therein,  having 
jurisdiction  of  the  offense,  to  the  end  that  a  demand  may  be 
made  for  the  arrest  and  surrender  of  the  person  charged. 

§  834.  Person  arrested  to  be  discharged,  unless  surrendered 

"Within  the  time  limited.— The  person  arrested  must  be  discharged 
irom  custody  or  bail,  unless  before  the  explication  of  the  time 
designated  in  the  warrant  or  undertaking,  he  be  arrested  under 
ilie  warrant  of  the  governor  of  this  stiite. 

§  835   ^as  repealed  by  chap.  638  of  1886 

§  836  ^as  repealed  by  section  3,  chap.  360  of  1882. 

Section  51  of  Penal  Code  substituted. 

People  ex  rd,  Gardenier  r.  Supervisors,  etc.,  45  St.  Rep.,  311 ;  134  N.Y.,  9; 
aflPg  29  St  Rep..  455  •  56  Hun,  17. 

§  837  was  repealed  by  section  3  chap.  360  of  1883. 

I&tion  51  of  Penal  Code  substituted. 

People  ex  rei,  Gardenier  v.  Supervisors,  etc.,  45  St.  Bep.«  811 ;  184  N.  ¥•» 
10  ;  aJFg  29  St.  Rep..  455  ;  56  Hun,  17. 


TITLE  V. 

OP  PROCEEDINGS  RESPECTING  BASTARDS. 

Obaftbb  L  Proceedings  before  magistrates,  respecting  bastards. 

n.  Appeals  from  the  orders  of  magistrates,  respecting  bastards* 
HL  Enforcement  of  the  undertaking  for  the  support  of  the  bajH 
tard  or  its  mother,  or  for  appearance  on  appeaL 


808  Code  of  Criminal  Procedubs 


CHAPTER  I. 

PEOCEEDINGS  BEFORE  MAGISTRATES,  RESPECTING  BASTABDS. 

Section    888.  Definition  of  a  bastard. 

839.  Who  are  liable  for  its  support. 

840.  When  bastard,  Ghargeable  to  the  nublic,  ia  bom  or  is  likdj 

to  be  bom,  application  to  be  maae  to  a  justice  of  the  peace 
or  police  justice. 

841.  Examination  by  the  magistrate,  and  warrant  against  the 

father. 

842.  Justice  designated  as  a  magistrate,  and  person  proceeded 

against  as  defendant. 

843.  Warrant,  when  to  be  served  in  another  county. 

844.  Magistrate  in  another  county,  may  take  undertaking,  etc. 

845.  On  giving  undertaking,  defendant  to  be   discharged  before 
'  magistrate  who  issued  the  warrant. 

846.  If  undertaking  not  given,  defendant  to  be  taken. 

847.  Before  what  magistrate  in  the  same  county,  defendant  is  to  be 

taken,  when  Uie  magistrate  issuing  the  warrant  is  unable  to 
act. 
,  848.  The  magistrate  to  associate  with  himself  another  magistrate,  and 

they  to  examine  the  matter. 

849.  Adjournment  of  examination.     Secnrity  from  defendant. 

850.  Determination  of  the  case,  and  order  of  the  ma^nitee. 

851.  Defendant  to  pay  the  costs,  and  give  undertakmg  for  support, 

etc.,  or  appearance  at  county  court. 

852.  On  giving  undertaking  defendant  to  be  discharged;  otberwise 

to  be  committed. 

853.  Defendant  to  remain  in  custody  unless  undertaking  be  given. 

854.  Proceedings  by  magistrate,  when  security  is  given  by  dwendant 

on  arrest  out  of  the  county. 

855.  Examination  in  such  case,  and  order  therooo. 

856.  Magistrates  may  compel  mother  to  disclofle  the  father  of  the 

hastard.     Proceedings,  if  she  refuse. 

857.  If  mother  possess  property,  two  magistrates  may  make  an  order 

that  she  pay  for  the  support  of  the  child. 

858.  If  she  do  not  comply,  she  must  be  committed,  or  discharged  on 

undertaking. 

859.  Mai^istrates  may  reduce  amount  directed  to  be  paid  by  the  father 

or  mother.     County  court  may  reduce  or  iocreaseit. 

860.  Proceeding's  against  ttie  father  or  mother,  absconding  from  il^ir 

place  of  residence. 

§  838.  Definition  of  a  bastard.— A  bastard  is  a  child  who  is 

begotten  and  born, 

1.  Out  of  lawful  matrimony; 

2.  While  the  husband  of  its  mother  was  separate  from  heft 
for  a  whole  year  previous  to  its  birth ;  or, 

3.  During  the  separation  of  its  mother  from  her  husbanot 

pursuant  to  a  judgment  of  a  competent  court. 

Matter  of  King,  26  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct),  861 ;  6  N.  Y.  Supp.. 
423. 

§  889.  Who  are  liable  for  its  support.— The  father  and  mothfl^ 


)f  a  bastard  are  liable  for  its  support.  In  case  ot  iheir  neglect 
)r  inability,  it  must  be  supported  by  the  county,  city  or  town  m 
^hich  it  is  born. 

Amended  by  chap.  520,  Laws  1904.    Takes  effect  Sept.  1,  1004. 

At  common  law,  the  putative  father  was  under  no  legal  obligation  to 
lupport  an  illegitimate  child.    Todd  v.  Weber,  95  N.  Y. ,  iSO. 

ffiitter  of  King,  35  St.  Rep.,  792  ;  2  SUv.  (Sup.  Ct.),  861  ;  6  N.  Y.  Supp. 
L23. 

§  840.  Wlien  bastard,  chargeable  to  tbe  public,  is  born,  or  is 
Likely  to  be  bom,  application  to  be  made  to  a  justice  of  tl&e 
peace  or  police  justice. — If  a  wonian  bo  delivered  of  a  bastard,  or  be 
pregnant  of  a  child  likely  to  be  bom  such,  and  which  is  chargeable  to  a 
•ounty,  city  or  town,  a  >superintendi'nl  of  the  poor  of  the  county,  or  an 
overseer  of  the  poor  or  other  ortiecr  of  the  almshouse  of  the  town  or  city 
kvhere  the  woman  is,  must  apply  to  a  justice  of  the  peace  or  police  justice 
in  the  countv  to  inquire  into  the  facts  of  the  case. 

Am'd  by  chap.  327,  Laws  1905.     Takes  effect  Sept.  1,  1905. 

This  amendment  inserted  the  words**  where  the  distinction  between  town 
and  county  poor  has  been  abolished,  and  where  said  distinction  is  main- 
tained." 

Jurisdiotion. — ^A  justice  of  the  peace  can  only  act  in  such  proceedings 
in  his  own  county,    ^rague  r.  Eccleston,  1  Lans.,  74. 

A  justice  has  no  authority  to  make  the  preliminary  examination,  or  to 
issue  his  warrant  for  the  apprehension  of  the  reputed  father  of  a  bastard, 
:>t  his  own  motion,  or  otherwise  than  upon  the  appUcation  of  the  officers 
ieeignated  by  the  statute.    Id. 

An  overseer  of  the  poor,  who  institutes  bastardy  proceedings,  is  a  party 
whose  relation  to  the  justice  will  render  the  proceedings  void.  Rivenburgn 
V.  Henness,  4  Lans.,  208. 

The  purpose  of  the  statute  is  to  compel  the  father  of  a  bastard  child  to  in- 
demnity tne  town  for  the  expenses  incurred  for  its  siipport.  People  ex  rel. 
Moore  c.  Beehler,  43  St.  Rep.,  91 :  63  Hun,  44  ;  17  N.  Y.  Supp.,  419. 

Death  of  ohild. — The  father  of  a  bastard  child  cannot,  by  fleeine  from 
justice  and  remaining  out  of  the  jurisdiction  of  the  court  until  his  offspring 
dies,  thereby  thwart  the  purpose  of  the  statute  and  escape  liability  for  his 
misconduct.    Id. 

Notwithstanding  the  death  of  the  child  before  the  trial,  the  father  is 
liable  to  indemnify  the  town  for  any  expense  it  has  been  put  to  for  its  sup- 
port and  burial.    Id. 

Matter  of  King,  25  St.  Rep.,  792  ;  2  SUv.  (Sup.  Ct.),  361  ;  6  N.  Y.  Supp., 
423. 

§  841.  Examination  by  the  magistrate  and  warrant  against  the 
fetner.— The  magistrate  must,  by  the  examination  of  the  woman 
on  oath,  and  any  otlier  testimony  which  may  be  offered,  ascertain 
the  father  of  the  bastard,  and  must  issue  his  warrant,  directed 
to  a  peace  oflBcer  of  the  county,  commanding  him,  without  delay, 
to  apprehend  the  father  and  bring  him  before  the  justice  for 
the  purpose  of  having  an  adjudication  as  to  the  filiation  of  the 
bastard. 

See  notes  under  preceding  section. 

See  notes  under  section  838.  ante. 

A  witness  cannot  be  asked  to  state  the  color  of  a  child's  eyes  or  hair  in 
proceedings  to  charge  a  person  with  being  its  father.  People  ex  rel.  Fuller 
V.  Carney,  29  Hun,  47  ;  IN.  Y.  Cr.,  270  :  Petrie  v.  Howe,  4  T.  &  C,  ai. 

See  People  ex  rel  Moore  v.  Beehler,  43  St.  Rep.,  91 ;  63  Hun,  44  ;  17  N.  Y. 
Bnpp..  419 ;  Matter  of  King,  25  St.  Rep.,  792  ;  2  SUv.  (Sup.  Ct.),  361  ;  6  N.  Y. 
Bupp.,  423. 

§  842.  Justice  designated  as  a  magistrate,  and  person  pro- 
Deeded  agednst  as  defendant.— An  officer  issuing  a  warrant  or 
making  an  examiuation,  as  ])rovided  in  lliis  chapter,  is  design 
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nated  as  a  magistrate,  and  the  person  against  whom  the  warrant 
is  issued,  as  the  defendant. 

The  reference  to  section  842  of  the  Code  of  Criminal  Procedure,  in  Matter 
of  McGlory  v,  Henderson,  6  St.  Rep.,  763  ;  48  Hun,  441,  is  incorrect,  and 
means  same  section  in  Code  of  Civil  Procedure. 

Matter  of  King,  25  St.  Rep.,  762  ;  2  Silv.  (Sup.  Ct),  861 ;  6  N,  Y.  Supp., 423. 

§  843.  Warrant,  when  to  be  served  in  another  county.— If  the 
deiendant  reside  in  another  county  than  that  in  which  the  wa> 
rant  issued,  the  magistrate  must,  by  an  indorsement  thereon, 
direct  the  sum  in  which  the  defendant  shall  give  security,  and 
the  officer  must  deliver  the  warrant  to  a  justice  of  the  peace  or 
police  justice  in  the  city  or  town  in  which  the  defendant  resides 
or  is  found.  The  magistrate  to  whom  it  is  presented,  on  proof, 
under  oath,  of  the  signature  of  the  magistrate  who  issued  the 
warrant,  must  then  indorse  a  direction  thereon,  that  it  be  served 
in  the  county  in  which  he  resides,  and  the  defendant  may  be 
arrested  in  that  county  accordingly.  Upon  this  proof,  the  mag- 
istrate indorsing  the  warrant  is  exempted  from  liability  to  a  civil 
or  criminal  action,  though  it  afterward  appear  that  the  warrant 
was  illegally  or  improperly  issued. 
Matter  of  King,  25  St.  Rep.,  792  ;  2 SUv.  (Sup.  Ct.),  861 ;  6  N.  Y.  Supp., 428. 

§  844.  Magistrate  in  another  county,  may  take  under- 
taking, etc. — When  the  defendant  is  arrested  in  another  county, 
he  must  be  taken  before  the  magistrate  who  indorsed  the  warrant, 
or  before  another  magistrate  of  the  same  city  or  county,  who  may 
take  from  the  defendant  an  undertaking,  with  sufficient  sureties, 
to  the  effect : 

1.  That  he  will  indemnify  the  county,  town  or  city,  where  the 
bastard  was  or  is  likely  to  be  born,  and  every  other  county,  town 
or  city,  against  any  expense  for  the  support  of  the  bastard,  or  of 
its  mother  during  her  confinement  and  recovery,  and  to  pay  the 
costs  of  arresting  the  defendant,  and  of  any  order  of  filiation  that 
may  be  made,  or  that  the  sureties  will  pay  the  sum  indorsed  on 
the  warrant ;  or, 

2.  That  the  defendant  will  appear  and  answer  the  charge  at  the 
next  county  court  of  the  county  where  the  warrant  was  issued,  and 
obey  its  order  thereon. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Matter  of  King,  25  St.  Rep.  792  ;  2  SUv.  (Sup.  Ct.),  361 ;  6  N.  Y.  Supp..  428. 
S  845.  On  giving  undertaking,  defendant  to  be  disoharged.— 
When  either  of  the  undertakings  mentioned  in  the  last  section 
is  given,  the  magistrate  must  discharge  the  defendant,  and  must 
indole  a  certificate  of  the  discharge  upon  the  warrant.  He 
must  also  deliver  the  warrant,  with  the  undertaking,  to  the 
officer,  who  must  return  it  to  the  magistrate  granting  the  war- 
rant, by  whom  the  same  proceedings  must  be  had,  as  if  he  had 
taken  the  undertaking. 

Matter  of  King,  26  St.  Rep. ,  792  ;  2  SUv.  (Sup.  Ct.),  861 ;  6  N.  Y.  Supp.»  ^ 
§  846.  If  undertaking  not  given,  defendant  to  be  taken  befi^ 
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laglfltrate  who  issued  the  warrant.— If  the  defendant  do  not 
ive  security,  as  provided  in  section  844,  the  officer  must  take 
im  before  the  magistrate  who  issued  the  warrant. 

Matter  of  King,  25  St.  Rep.,  792 ;  2  SUv.  (Sup.  a.),  861 ;  6  N.  Y.  Supp.,  428. 

S  847 .  Before  what  magistrate  in  the  same  county  defendant  is 
I  be  taken  when  magistrate  issuing  warrant  is  unable  to  act.— If 
>wever,  the  magistrate  who  issued  the  warrant  be  absent  or 
lable  to  act,  the  defendant  must  be  taken  before  the  nearest  or 
est  accessible  magistrate  in  the  same  county.  The  officer 
ust,  at  the  same  time,  deliver  to  the  magistrate,  the  warrant 
ith  his  return  indorsed  and  subscribed  by  him. 

Matter  of  King,  25  St.  Rep.,  792  ;  2 SUv.  (Sup.  Ct.),  861 ;  6 N.  Y.  Supp.,  428. 
§  848.  The  magistrate  to  associate  with  himself,  another  magis-^ 
ate,  and  they  to  examine  the  matter.— The  magistrate  before 
hom  the  defendant  is  brought,  as  provided,  in  the  last  two 
etions,  must  immediately  associate  with  himself,  another 
.stice  of  the  peace  or  police  justice  in  the  same  county  or  city ; 
id  the  two  magistrates  thus  associated,  must  inquire  into  the 
large,  and  must  examine  on  oath,  the  woman  who  is  the  mother 
',  or  pregnant  with  the  bastard  in  the  presence  of  the  defendant, 
I  respect  to  the  charge,  and  hear  any  testimony  which  may  be- 
lered  in  relation  thereto. 

See  chap.  241  of  1898,  which  enables  any  police  justice  of  the  city  of 

rooklyn  to  conduct  proceedings  in  bastardy. 

Sections  848  to  853,  859,  861,  862,  and  863  imperatively  require  that  twa 

agistrates  shall  be  together  to  conduct  the  proceedings.    People  ex  rel, 

>mmissioner8  v.  Dando,  20  Abb.  N.  C,  248. 

One  magistrate  alone  has  no  power  to  act,  and  his  orders  are  null  and 

»id.    Id.    That  another  magistrate  subsequently  signs  the  orders,  will  not 

ipart  validity  to  them.    Id. 

In  an  action  on  a  bastardy  undertaking,  it  is  error  to  exclude  evidence 

at  the  order,  in  pursuance  of  which  it  was  given,  is  void  for  want  of 

risdiction,  by  reason  of  the  absence  of  one  of  the  magistrates  who  should 

tve  taken  part  in  the  proceedings.     Id. 

Under  the  Revised  Statutes,  if  the  justice  first  called  in  did  not  appear 

i  an  adjourned  day,  another  could  be  substituted  by  the  written  stipula- 

>n  of  the  parties  entered  upon  the  minutes.    People  ex  rel.  Reynolds  c. 

imett,  3  Abb.  N.  C,  510. 

Matter  of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct.),  361 ;  6  N  Y.  Supp., 

3. 

§  849.  Adjournment  of  examination;  security  from  defend-^ 
it.— The  magistrates  may,  on  the  application  of  the  defendant,, 
rgood  cause,  adjourn  the  examination,  not  exceeding  thirty  days, 
pon  the  defendant  giving  an  undertaking,  with  two  sufficient 
ireties,  to  the  effect  that  he  will  appear  before  the  magistrates  at 
le  time  appointed,  or  that  the  sureties  will  pay  the  sum  mentioned 
lerein,  which  must  be  fixed  by  the  magistrates,  and  which  must 
8  a  full  indemnity  for  the  expense  of  supporting  the  bastard  and 
s  mother,  as  provided  in  section  eight  hundred  and  fifty-one. 
Fntil  the  determination  by  the  magistrates,  if  not  admitted  to  bail, 
le  defendant  must  be  detained  in  custody  of  an  officer  or  be 
ommitted  to  the  common  jail  for  detention  in  the  same  manner 
3  a  prisoner  arrested  in  a  civil  causa 

See  notes  under  preceding  section. 

Sflbot  of  adjournment. — The  sureties  on  a  bond,  given  for  the  a^^^^ax* 

ice  of  a  defendant  in  a  bastardy  proceeding,  are  not  d\scV\ux^^  Itovxv 


312  Code  of  Criminal  Procedure 

liability  by  adjournments  of  the  proceeding  after  the  same  is  oommenced. 
People  ex  rel.  Van  Aken  v.  Millham,  100  N.  Y.  273  ;  4  N,  Y.  Cr.,  127. 

After  the  examination  in  such  proceedings  has  been  entered  upon,  there 
Ih  no  provision  for  a  new  bond,  nor  can  the  justice  exact  a  new  one,  and  in 
default  thereof  order  the  defendant  under  arrest.     Id. 

The  defendant,  having  given  his  bond,  ia  entitled  to  be  at  liberty  until  the 
close  of  the  examination  and  the  decision  thereon.     Id. 

A  different  rule  might  apply  if,  before  the  commencement  of  the  exam- 
ination, a  postponement  to  a  later  day  is  made.  Id.  In  such  case,  the 
justice  may  have  the  right  to  take  a  new  bond,  as  though  one  had  not  been 
given.     Id. 

Matter  of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct.),  361 ;  6  N.  Y.  Supp., 
423. 

§    850.   Determination  of  the  case  and  order  of  the  ntai^tratM. 

— Upon  the  hearing  the  magistrates  must  determine  who  is  the  father  of 
the  bastard  and  must  proceed  as  follows: 

1.  If  they  determine  that  the  defendant  is  not  the  father  of  the  bastard, 
he  must  be  forthwith  discharged. 

2.  If  they  determine  that  lie  is  the  father  they  must  make  an  order  of 
filiation,  specifying  therein  the  sum  to  be  paid  weekly  or  otherwise,  by  the 
defendant,  for  the  support  of  the  bastard,  and  if  the  mother  be  indigent,  the 
sum  to  be  paid  by  the  defendant  for  her  support  during  b/r  confinement  and 
recovery,  and  in  case  said  bastard  shall  die,  that  the  defendant  will  pay 
the  necessary  funeral  expent^es. 

3.  They  must  certify  the  reasonable  costs  of  arresting  the  defendant,  and 
of  the  order  of  filiation. 

4.  They  must  reduce  their  proceedings  to  writing  and  subscribe  them. 
Amended  by  chap.  520,  Laws  1904.    Takes  effect  Sept.  1,  1904. 

See  notes  under  section  848,  ante. 

See  section  873,  post. 

Order. — ^This  section  does  not  require  that  the  order  shall  state  to  whom 
the  sum  for  the  sup{X)rt  of  the  mother  shall  be  paid.  People  ex  reL  Cioase 
V.  Leavitt,  39  St.  Rep.,  717  ;  15  N.  Y.  Supp.,  619. 

It  is  properly  payable  to  the  overseer  of  the  poor  of  the  town.    Id. 

The  order  of  tne  magistrates  is  not  invalid  because  it  contains  inopersti^^ 
and  unnecessaiy  words,  or  omits  what  the  law  implies  but  does  not  require 
to  be  expressed.     Id. 

The  ad<lition  of  the  words  *'so  long  as  the  said  child  shall  continne 
chargeable  to  said  county,"  to  the  order  of  filiation,  was  held,  in  People 
€JC  ret.  Grouse  v.  Leavitt,  ante,  to  be  harmless  surplusage. 

Costs. — By  this  section,  the  justices  are  in  a  certain  case  to  certify  the 
reasonable  costs.  Mayham  v.  Allen,  19  St  Rep.,  811  ;  50  Hun,  844;  8  N. 
Y.  Supp.,  100. 

This  means  taxable  costs  and  includes  an  attorney's  fees.     Id. 

S(>e  Matter  of  King,  35  St.  Rep.,  793  ;  2  SUv.  (Sup.  Ct.),  881 ;  6N.  Y.  Supp.. 
423:  People  ex  rel.  Downs  v.  Lindsay,  25  St.  Rep.,  520;  53  Hun.  235;  6 
K.  Y.  Supp.,  38. 

§  851.  Defendant  to  pay  the  eosts«  and  give  nndertakisf 
for  support  of,  etc.,  or  for  appearance  at  eounty  court.-;' 

If  tlie  defendant  be  adjiuisr^Ml  to  be  the  father,  he  must  irnmedi- 
atdv  pav  the  amount  certified  for  the  costs  of  tlie  arrest  and  of  the 
order  of  filiation,  and  enter  into  an  undertaking,  with  sufiBcient 
suieties  approved  by  the  mao^istrates,  to  the  effect, 

1.  That  he  will  pay  weekly  or  otherwise,  as  may  have  been 
or(h:'re<],  the  sum  directed  for  tlie  su[)port  of  the  child,  and  of 
ifie  mother  daring  lier  confinement  and  recovery,  or  which  tMJ 
be    ordered  by  the   county  court  of    the  county;    aud  that  be 
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rill  indemnify  the  county,  town  or  city,  where  the  bastard 
^as  or  may  be  bom  (as  the  case  may  be),  and  every  other 
ounty,  town  or  city,  which  may  have  been  or  may  be  put  to 
xpense  for  the  support  of  the  bastard,  or  of  its  mother  during 
ler  confinement  and  recovery,  against  those  expenses,  or  that 
he  sureties  will  do  so,  not  exceeding  the  sum  mentioned  in  the 
mdertaking,  and  which  must  be  fixed  by  the  magistrates ;  or, 

2.  That  he  will  appear  at  the  next  county  court  of  the  county, 
o  answer  the  charge  and  obey  its  order  thereon,  or  that  the  sure- 
ies  will  pay  a  sum  equal  to  a  full  indemnity  for  supporting  the 
>astard  and  its  mother,  as  provided  in  the  first  subdivision  of  sec- 
ion  844 

Am'd  by  chap.  880  of  1896.    In  effect  January  1, 1896. 

See  notes  under  sections  840,  848  and  862,  ante. 

Undertaking.— A  bond  is  no  longer  taken  in  a  bastardy  case.  The  in* 
trument  called  an  undertaking  has  been  substituted  for  it.  People  ex  rd, 
Commissioners  v,  Dando,  20  Abb.  N.  C,  246. 

This  section  requires  that  the  undertaJune  to  be  given  shall  embrace  the 
um  for  the  support  of  the  mother,  in  addition  to  the  weekly  allowance. 
>eople  ex  rel.  Grouse  d.  Leavitt,  39  St.  Rep.,  717 ;  15  N.  Y.  Supp.,  619. 

Form  of  undertaking  on  appeal  in  oastardy  proceedings.  Ramsey  v. 
niUds,  34  Hun,  329. 

The  undertaking,  in  TiUotson  v.  Martin,  40  Hun,  316,  was  held  not  to 
ontain  an^r  substantial  provision  in  excess  of  those  in  the  form  authorized 
>y  this  section.  See  Cook  v,  Freudenthal,  80  N.  Y.,  202  ;  Toles  v,  Adee,  84 
d,  224. 

An  approval,  indorsed  upon  the  undertaking,  in  the  words  **  the  penalty 
nd  sureties  approved  by  us,**  is  a  sufficient  compliance  with  this  section  in 
espect  to  fixing  the  amount  or  sum.  to  be  mentioned  in  the  imdertaking. 
d. 

See  People  ex  rel.  Downs  v.  Lindsay,  25  St.  Rep.,  619  ;  68  Hun,  235  ;  6  N. 
r.  Supp.,  SB;  People  ex  rel,  Moore  v.  Beehler,  43  St.  Rep.,  90;  63  Hun, 
4  ;  17  N.  Y  Supp.,  419  ;  Matter  of  King,  25  St.  Rep.,  792 ;  2  SUv.  (Sup.  Ct.), 
61  ;  6  N.  Y.  Supp.,  423. 

§  852. — On  giving  undertaking,  defendant  to  be  discharged  ; 
otherwise  to  be  committed. — Upon  a  compliance  with  the  provis- 
ons  of  the  last  section,  the  magistrates  must  discharge  the  de- 
endant ;  but  otherwise,  they  or  either  of  them  must,  by  warrant, 
joramit  him  to  the  county  jail,  or  in  the  city  of  New  York,  to  the 
;ity  prison  of  that  city,  until  he  be  discharged  by  the  county  court 
)f  the  county,  or  deliver  an  undertaking,  as  prescribed  by  the  last 
«ction- 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

See  notes  under  sections  848  and  850,  ante. 

See  People  ex  rd.  Grouse  r.  Leavitt,  39  St.  Rep.,  717  ;  15  N.  Y.  Supp.,  619 ; 
datter  of  King,  36  St.  Rep.,  792;  2Silv.  (Sup.  Ct),  861 ;  6  N.  Y.  Supp.,  423. 

People  ^r3.  Downs  c.  Lindsay,  25  St.  Rep.,  519  ;  53  Hun,  235 ;  6  N.  Y. 
iupp.,  88. 

§  853.  Defendant  to  remain  in  custody  unless  imdertaking  be 
5iven.— During  the  examination,  and  until  the  defendant  is  dis- 
jharged  by  the  magistrate,  he  must  remain  in  the  custody  of 
lie  officer  who  arrested  him,  unless  an  undertaking  have  been 
jiven  for  his  appearance,  as  provided  in  sections  844  and  849 ; 
ind  when  committed  to  prison,  he  must  be  actually  confineA 
herein. 

Amended  by  ohap.  860  of  1882. 
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This  amendment  substituteB  *'  magistrate  **  for  "  magistrates  **  and  "  eight 
hundred  and  forty-nine"  for  **  851." 

See  notes  under  section  848,  ante. 

Matter  of  King,  25  St  Rep.,  792  ;  2  SUv.  (Sup.  Ct),  861 ;  6  N.  Y.  Supp., 
428. 

§  854.  Frooeedings  by  magistrate  when  seoarity  is  given  by 

defendant  on  arrest  out  of  the  county.— When  security  taken  out 

of  the  county,  for  the  appearance  of  the  defendant  at  the  countj 

court,  as  provided  in  section  844,  is  returned  to  the  magistrate 

who  issued  the  warrant,  he  must  associate  with  himself  another 

magistrate  of  the  same  county,  and  the  magistrates  thus  associated 

must  proceed  as  provided  in  sections  848  to  850,  both  inclusive: 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 
Matter  of  King,  25  St.  Rep.,  792 ;  2  Silv.  (Sup.  Ct),  861 ;  6  N.  T.  Supp., 
428. 

§  855.  Examination  in  such  case,  and  order  thereon.~The  ex- 
amination may  be  had,  and  the  order  of  filiation  made,  in  the 
absence  of  the  defendant,  unless,  before  the  order  is  made,  he 
require  of  the  magistrate  issuing  the  warrant,  that  the  examina- 
tion be  had  in  his  presence,  in  which  case  the  examination  must 
be  had,  as  if  the  defendant  had  originally  appeared. 

Matter  of  King,  25  St.  Rep.,  792 ;  2  Silv.  (Sup.  Ct),  861 ;  6  N.  Y.  Supp.^ 
428. 

S  856.  Magistrates  may  compel  mother  to  disclose  the  flither 
of  the  bastard.  Proceedings,  if  she  reilLse«~In  making  an  exam* 
ination  authorized  by  this  chapter,  the  magistrate  issuing  the 
warrant,  or  the  magistrates  making  the  examination,  may  com* 
pel  the  mother  of  a  bastard,  chargeable  to  a  county,  city  or 
town,  or  a  woman  pregnant  of  a  child  likely  to  be  born  such,  to 
disclose  the  name  of  the  father  of  the  bastard ;  or  if  she  refuse 
eo  do  so,  may,  by  a  warrant  setting  forth  the  cause  thereof,  at 
the  expiration  of  one  month  from  her  delivery,  if  sufficiently 
recovered,  commit  her  to  the  county  jail,  or  in  the  city  of  New^ 
York,  to  the  city  prison  of  that  city,  until  she  disclose  the  name 
of  the  father. 

See  section  838,  ante. 

The  justices  of  the  peace  may  commit  the  mother  of  a  bastard  child  t^ 
prison  for  refusing  to  discover  the  putative  father.  Scott  r.  Ely,  4  WeaA* 
655. 

Mother,  a  witness.— The  mother  of  an  alleged  bastard,  who  waBanuff* 
ried  woman  at  the  time  of  the  alleged  Ulicit  mtercourse  and  the  birtii  oi 
the  child,  is  not  a  competent  witness  to  establish  the  non-access  of  the  hvr 
band,  nor  his  absence  from  the  state.  People  ex  rel.  CrandeU  v.  OverBe«>» 
etc.  15  Barb.,  286.    She  is  competent  to  prove  the  illicit  intercourse.    IcL 

The  alleged  mother  cannot  be  forcibly  examined  to  eBtiU)li8h  previooi 
pregnancy.     People  r.  McCoy,  45  How.,  216. 

Matter  of  King,  25  St.  Rep.,  792 ;  2  Silv.  (Sup.  Ct),  861 ;  6 N.  Y.  Supp.. 
423. 

§  857.  Ifmother  possess  property,  two  magistrates  may  maktf 
an  order  that  she  pay  for  the  support  of  the  child.— If  the  mother 
of  a  bastard,  chargeable  or  likely  to  become  chargeable,  as  pro- 
vided in  section  840,  be  possessed  of  property  in  her  own  right^ 
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magistrates  of  the  county  or  city  where  she  is,  on  the 

on  of  any  of  the  officers  mentioned  in  that  section,  must 

into  the  matter,  and  may  make  an  order  charging  the 

with  the  payment  of  money  weekly,  or  otherwise,  for 

ort  of  the  bastard. 

ion  889,  ante. 

hefB  liability  to  support  the  child  does  not  relieve  the  father  from 

y.    People  «.  Haddock,  12  Wend.,  475  ;  People  c.  Corbett,  8  id., 

of  King,  25  St.  Rep.,  792 ;  2  SUv.  (Sup.  Ct.),  361 ;  6  N.T.  Supp., 

If  she  do  not  comply,  she  must  be  committed,  or  dis- 
on  undertaking.— If,  after  service  of  the  order  upon  the 
she  do  not  comply  therewith,  she  must  be  committed  to 
ty  jail,  or  in  the  city  of  New  York,  to  the  city  prison  of 
,  until  she  comply,  or  enter  into  an  undertaking,  with 
b  sureties  approved  by  the  magistrates,  to  the  effect  that 
ippear  at  the  next  term  of  the  county  court  of  the  county, 
jr  the  matters  stated  in  the  orcler,  and  obey  its  order 
or  that  the  sureties  will  pay  the  sum  mentioned  in  the 
ing,  and  which  must  be  fixed  by  the  magistrates. 

chap.  880  of  1895.    In  efiect  January  1,  1896. 

Magistrates  may  reduce  amount  directed  to  be 
the  father  or  mother;  county  court  may  reduce  or 

it,  —  The  magistrates,  who  may  have  made  an  order 

he  father  or  mother  of  a  bastard,  as  provided  in  sections 

857,  may,  from  time  to  time,  for  good  cause,  reduce  the 

herein  directed  to  be  paid,  and  upon  the  application  of 

le  officers  mentioned  in  section  840,  the  county  court  of 

ty,  upon  ten  days'  notice  to  those  officere,  or  to  the  father 

ler  of  the  bastard,  may  reduce  or  increase  the  amount  so 

to  be  paid. 

chap.  880  of  1895.     In  effect  January  1,  1896. 

8  under  section  8^8  CLifite 

f  King,  25  St.  Rep.,  792  ;  2  SUv.  (Sup.  Ct.),  361;  6  N.  Y.  Supp.,  428. 

Proceedings  against  the  fb>ther  or  mother  absoondins 

X  places  of  residence.— If  the  father  or  mother  of  a  bastard, 

hild  likely  to  be  born  such,  abscond  from  their  place  of 

3,  leaving  the  bastard  chargeable  or  likely  to  become 

lie  to  the  public,  a  superintendent  of  the  poor  of  the 

>r  an  overseer  of  the  poor  or  other  oflBcer  of  the  alms- 

the  town  or  city  where  the  bastard  was  bom,  or  is  likely 

>m,  may  apply  to  any  two  magistrates  of  the  city  or 

vhere  any  property,  real  or  personal,  of  the  father  or 

lay  be,  for  authority  to  take  the  same.     Upon  due  proof 

cts  on  oath,  to  the  satisfaction  of  the  magistrates,  tliey 

ue  their  warrant,  and  proceed  thereon,  in  the  manner 

.  in  title  VIII  of  this  part,  in   relation  to  persons  ab- 

•  and  leaving  their  children  chargeable  to  the  public. 

rf  King,  26  St  Rep.,  792  ;  2  Silv.  (Sup.  a.),  861 ;  6  N.  Y.  Supp., 
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CHAPTER  II. 

APPEALS  FROM  THE  ORDERS  OF  MAGISTRATES.  RESPECTING 

BASTARDS. 

Section  861.  Who  may  appeal,  and  in  what  cases. 

862.  Appeal,  how  taken. 

863.  Papers  to  be  transmitted  by  magistrates,  to  county  court. 

864.  Court  to  hear  tlie  case.    Evidence  on  hearing. 

865.  Court  may  affirm,  vacate  or  modify  the  order,  or  adjourn  the 

hearing  till  the  bastard  be  bom. 

866.  If  woman  be  not  pregnant,  or  be  married  before  her  delirerj, 

or  the  child  be  not  born  alive,  defendant  to  be  discharged. 

867.  Order  of  the  court,  on  affirmance. 

868.  Commitment  of  defendant,  if  he  fail  to  give  undertaking. 

869.  Undertaking  for  appearance  on  appeal,  when  forfeited. 

870.  When  mother  bound  to  appear  at  the  county  court  to  proceed  tf 

upon  an  appeal. 

871.  When  the  court  may  make  an  order  against  the  mother,  fortbe 

support  of  the  bastard. 

872.  Proceedings  against  the  mother,  on  affirmance  or  modificttioQ 
of  the  order  of  llie  magistrates. 

873.  874.  Costs  on  appeal,  when  awarded  and  how  paid. 

875.  When  or.ler  of  liliation  vacated,  etc. 

876.  If  order  of  filiation  be  vacated,  except  on  the  merits,  mtgistntes 

may  proceed  anew. 

877.  Court  to  inquire  into  circumstances  of  father  or  mother,  com- 

mittcd  for  not  giving  undertaking  to  support  the  bastard. 

878.  Father  or  mother  unable  to  support  the  bastard,  may  be  di^ 

charged. 

879.  Notice,  before  discharge,  and  examination  of  the  matter. 

880.  Party  cannot  be  discharged,  but  by  the  court. 

§  861.  Who  may  appeal,  and  in  what  cases. —A  person 

deeming  himself  aggrieved  by  the  order  of  two  magistrates,  made 

pursuant  to  the  last  chapter,  may  appeal  therefrom  to  the  next 

term  of  the  county  court  of  the  county;  except  that  a  pereon  who 

has  executed  an  undertaking  to  obey  an  order  of  filiation,  and 

indemnify  the  public,  as  provided  in  section  851,  cannot  appeal 

from  any  oflier  part  of  the  order  mentioned  in  section  850,  than 

that  which  fixes  the  weekly  or  other  allowance  to  be  paid. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 
See  notes  under  section  848,  ante. 

Appeal.  —  Tlie  judgment  in  a  bastardy  case,  should  be  reviewed  by  ipp^ 
and  not  by  certiorari.  People  ex  rel.  Wright  v.  Court,  etc.,  9  St.  Rep.,  6W; » 
Ilun,  54. 

The  case  of  People  ex  rd.  Fuller  v.  Carney,  29  Hun,  47  ;  1  N.  T.  Cr..  Wi, 
was  decided  prior  to  the  amendment  of  1884  to  sectioD  615,  ante.  Noappwl 
to  the  general  term  from  an  order  of  the  general  sessions  adjudging  the  defend- 
ant to  be  the  father  of  a  bastanl  child,  was  allowed  before  such  amcndmeat. 
The  review  was  by  a  writ  of  certiorari. 

An  appeal  to  the  general  sessions  from  an  order  of  illiatioD  or  soiteoaDoe 
destroys  the  effect  of  the  order  jis  res  a(yudieaUi,  Stowell «.  Orentenji^ 
5  Demo,  98.  A  discontinuance  of  the  appeal  is  no  bar  to  anotiier  piooming* 
Id. 
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§  862.  Appeal 9  how  taken.  —  When  tlie  father  or  mother  of 
be  bastard  has  entered  into  an  undertaking  for  appearance  at  the 
ext  term  of  the  county  court  of  the  county,  as  provided  in  sec- 
ions  851  and  858,  it  is  an  appeal  from  the  order  of  filiation  or 
laintenance;  and  no  other  notice  thereof  is  necessary.  In  any 
ther  case,  the  apfeal  is  taken,  hj  a  written  notice  of  at  least  tea 
ays  before  the  court,  to  the  magistrates  who  made  the  order,  and 
3  the  party  aflfected  thereby,  or  to  the  officer  at  whose  instance  it 
raa  obtained. 

Am'd  by  chap.  880  of  1895.    la  effect.  January  1,  1896. 

See  notes  under  section  848,  ante. 

Undertaking. — A  bond,  if  made  according  to  ths  statute,  is  an  appeaL 
^eople  ex  rel.  Downs  v.  Lindsay,  25  St.  Rep.,  519  ;  53  Hun,  285  ;  6  N.  Y. 
lonp.,  38. 

6ut  if  it  does  not  comply  with  material  provisions  of  the  statute,  itcamiot 
o  operate.    Id. 

Tne  court  of  sessions  has  no  power  to  permit  the  defendant,  on  appeal,  to 
mend  the  original,  or  to  file  a  new,  imdertaking.  Ramsey  c.  (Jhilds,  34 
lun,  329. 

An  appeal  from  an  order  of  filiation  will  be  dismissed  if  the  bond  doe* 
lot  comi)ly  with  section  851,  ante.    People  ex  rel.  Downs  v,  Lindsay,  ante, 

A  motion  to  dismiss  an  appeal  on  the  ground  that  the  undertaking  is 
lefective,  where  it  does  not  comply  with  the  provisions  of  section  851,  ante^ 
vsa  granted  in  Ramsey  v.  Childs,  34  Hun,  329. 

§  863.  Papers  to  be  transmitted  by  magistrates^  to 
county  court.  —  The  magistrates  receiving  an  undertaking  for 
ippearance  at  the  county  court,  must  transmit  it  to  the  court,  be- 
ore  its  opening,  with  a  certified  copy  of  the  order  appealed  from. 

Am'd  by  chap.  880  of  1895.    In  effect,  January  1.  1896. 

§864.  Courtto  hear  the  case.  Evidence  on  hearing.— The  court 

nust  immediately,  or  at  any  other  time  it  may  appoint,  proceed 

X)  hear  the  allegations  and  proofs  of  the  parties  ;  and  the  party 

n  whose  favor  the  order  was  made,  must  support  it  by  evidence. 

[f  the  mother  of  the  bastard  be  dead  or  insane,  her  testimony  on 

Jhe  examination  before  the  magistrates  is  receivable  in  evidence. 

On  an  appeal  to  the  general  sessions  fvom  an  order  of  bastardy,  the  appel- 
ant is  not  entitled  to  a  trial  by  jury.     S  ly  v,  Targee,  7  Wend,,  858. 

§  865.  Court  may  af&rm,  vacate  or  modify  the  order  or  adjourn 
the  hearing  till  the  bastard  be  bom.— The  court  may  affinn  or 
vacate  an  order  of  filiation  or  maintenance,  or  may  reduce  or  in- 
n^ase  tlie  sum  ordered  to  be  paid  for  the  support  of  the  bastard 
yv  its  mother ;  and,  disregarding  defects  in  form  in  the  order, 
[nust  amend  it  according  to  the  fact.  If,  wlien  the  appeal  is 
[leard,  the  bastard  \ye  not  born,  the  court  may  adjourn  the  hear- 
ing, until  it  be  born,  and  in  tliat  case,  must  take  an  undertaking 
from  the  party  appealing,  for  his  appeai-ance,  in  such  sum  and 
writh  such  sureties  as  the  court  may  deem  sufficient. 

An  attorney  cannot  be  surety.    Sup.  Ct.,  rule  5. 

§  866.  If  woman  be  not  pregnant,  or  be  married  before  her 
ieuvery^  or  the  child  be  not  bom  alive,  defendant  to  be  dis- 
fdiarged,— If  the  woman  alleged  to  be  pregnant,  l)e  not  so,  or  be 
Daarried  before  the  delivery,  or  the  child  be  not  bom  alive,  the 
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defendant  must  be  discharged  from  custody,  or  from  the  obliga- 
tion of  his  undertaking,  either  bj  the  court  or  mrgistratee,  upon 
that  fact  being  made  to  appear. 

§  867.  Order  of  the  courts  on  afflrmanee. — If,  upon  the 
hearing  of  the  appeal,  the  county  court  affirm  as  order  of  filiation 
or  maintenance,  it  must  require  the  defendant  to  enter  into  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court,  to  the 
effect  that  he  will  pay  weekly  or  otherwise,  according  to  the  order 
as  made  by  the  magistrates  or  modified  by  the  court,  the  sum  di- 
rected for  the  support  of  the  bastard,  and  of  the  mother  dunng 
her  confinement  and  recovery ;  and  that  he  will  indemnify  the 
county,  and  town  or  city  where  the  bastard  was  o.'  may  be  born 
(as  the  case  may  be),  and  every  other  county,  town  or  city,  which 
may  have  been  put  to  expense  for  the  support  of  the  child,  or  of 
its  mother  dnring  her  confinement  and  recovery,  against  those  ex- 
penses, or  that  the  sureties  will  do  so,  not  exceeding  the  sum 
mentioned  in  the  undertaking,  and  which  must  be  fixed  by  the 
court 

Am'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

§  868.  Commitment  of  defendant,  if  he  fails  to  give  an* 
dertaking. — If  on  judgment  of  affirmance,  the  defendant  do  not 
enter  into  an  undertaking,  as  provided  in  the  last  section,  he  must 
be  committed  to  the  county  jail,  or  in  the  city  of  New  York,  to 
the  city  prison  of  that  city,  until  he  does  so,  or  be  discharged  by 
the  court 

§  869.  Undertalcing  for  appearance  on  appeal^  when  for- 
'feited. — The  undertaking  for  the  appearance  of  the  defendant,  at 
the  county  court,  upon  an  appeal,  is  forfeited,  by  his  neglect  to 
appear,  or  to  give  the  undertaking  mentioned  in  the  last  two  sec- 
tions, unless  he  be  discharged  by  the  court 

Am'd  by  chap.  880  of  1895.     In  effect,  Jauuary  1,  1896. 

A  bond,  given  upon  an  adjournment  for  the  appearance  of  the  penoa 
.charged,  is  forfeited  by  his  departure,  without  leave,  irom  the  place  of  elim- 
ination on  the  adjourned  day,  before  the  proceedings  are  closed,  and  hi*  9^ 
ence  when  the  order  of  filiation  is  made.    jPeople  v.  Jayne,  37  Barb.,  SS. 

§  870.  When  mother  bound  to  appear  at  the  eountj 
court  to  proceed  as  upon  an  appeal. — When  the  mother  of  a 
bastard  is  bound  to  appear  at  the  county  court,  or  is  committed 
as  provided  in  section  858,  the  court  must  proceed  in  respect  to 
the  matter,  in  the  same  manner  as  upon  an  appeal. 
Am'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

§  881.  When  the  court  may  make  an  order  against  A^ 
mother,  for  the  support  of  the  bastard. — If  the  court  be  sat- 
isfied that  the  mother  has  property  in  her  own  right,  sufficient  to 
enable  her  to  support  the  bastard  or  contribute  to  its  support,  >^ 
must  confirm  the  order  mentioned  in  section  857,  or  may  varvtbe 
sum  ordered  to  be  paid  weekly  or  otherwise ;  or  if  not,  it  mo^' 
discharge  her  from  custody  or  from  the  obligation  of  her  under- 
taking. 

§  872.  Proeeedin&;s  asrainHt  the  mother,  on  afflrmanee  or 
modification  of  the  order  of  the  magistrates.  —  If  the  court 
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affirm  or  modify  the  order,  as  provided  in  the  last  section,  it  must 
require  the  defendant  to  enter  into  an  undertaking,  with  sufficient 
sureties  approved  by  the  court,  to  the  eflfect  that  she  will  pay, 
weekly  or  otherwise,  according  to  the  order,  as  made  by  the 
magistrates  or  modified  by  the  court,  the  sum  directed  for  the 
support  of  the  bastard,  or  that  the  sureties  will  do  so,  not  ex- 
ceeding the  sum  mentioned  in  the  undertaking,  and  which  must 
be  fixed  by  the  court.  If  the  undertaking  be  not  given  she 
must  be  committed  in  the  manner  provided  in  section  868. 

§  873.  Costs  on  appeal,  when  awarded  and  how  paid.~The 
court  must  award  costs  to  the  party  in  whose  favor  an  appeal  is 
determined.  When  awarded  against  county  superintendents  or 
overseers  of  the  poor  of  a  town,  not  liable  for  the  support  of  its 
own  poor,  they  must  be  paid  by  the  county  treasurer,  on  deliver- 
ing to  him  a  certified  copy  of  the  order  and  of  the  taxed  costs, 
4ind  must  be  charged  by  him  to  the  town  in  the  same  county, 
liable  to  support  the  bastard,  or  if  there  be  none,  to  the  county. 
In  the  city  of  New  York,  when  costs  are  awarded  upon  an  ap- 
peal, to  the  person  ckarged  as  the  father  or  mother  of  the  bas- 
lard,  they  must,  upon  the  production  of  similar  vouchers,  be 
paid  by  the  comptroller  of  that  city,  and  charged  to  the  appro- 
priation made  to  the  commissioners  of  charities  and  corrections 
thereof. 

The  prevailing  party  in  a  bastardy  case  in  the  court  of  sessions  is  entitled 
to  taxable  costs  and  no  otliers.  Fellows  v.  Lane,  67  How.,  425.  Such  costs 
are  to  be  taxed  by  the  clerk.    Id. 

Where  the  order  of  filiation  is  vacated  on  appeal  and  the  defendant  dis- 
charged on  a  trial  on  the  merits,  the  costs  are  to  be  governed  by  section  8073 
of  the  Code  of  Civil  Procedure.  May  ham  v.  Allen,  19  St.  Rep.,  811  ;  50  Hun, 
314;  3N.  Y.  Supp.,  100. 

§  874.  Costs  on  appeal,  when  awarded  and  how  paid.— In  other 
cases,  the  payment  of  the  costs  may  be  enforced  by  the  court, 
as  in  a  civil  action.  If  the  party  against  whom  they  are 
awarded,  reside  out  of  the  jurisdiction  of  the  court,  an  action 
may  be  brought  on  the  order,  by  the  party  entitled  to  the  costs, 
in  which  the  production  of  a  certified  copy  of  the  order  and  of 
the  taxed  costs,  is  conclusive  evidence. 

§  875.  When  order  of  filiation  vacated^  etc.  —  If  the  court 
vacate  an  order  of  filiation,  for  any  other  cause  than  upon  the 
merits,  it  must  proceed,  and  may  make  an  original  order  of  filia- 
tion, in  the  manner  prescribed  in  the  second  subdivision  of  section 
850,  or  bind  the  person  charged,  in  an  undertaking,  in  a  sum  and 
with  sureties  approved  by  the  court,  to  appear  at  the  next  term  of 
the  county  court 

Am'd  by  chap.  890  of  1895.     In  effect,  January  1,  1895. 

§  876.  If  order  of  filiation  be  Tacated,  except  on  the 
merits^  magistrates  may  proceed  anew  —  If  the  order  be  vacated 
for  any  other  cause  than  on  the  merits,  and  the  person  charged  be 
bound  as  provided  in  the  last  section,  the  same  proceedings  may  be 
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had  by  the  magistrate,  for  the  apprehension' of  the  defendant* 
ftnd  for  making  an  order  of  filiation,  and  for  the  coramitmeut  of 
the  defendant  for  not  giving  an  undertaking,  as  are  authorized 
in  the  fii'st  instance.  And  the  same  proceedings  must  be  sulh 
sequently  had,  in  ail  respects. 

§  877.  Court  to  inquire  into  circumstances  of  fikther  or  mother^ 
committed  for  not  giving  \indertaking  to  support  the  bastard.— 
When  a  pereon  is  committed  to  prison,  charged  as  the  father  of 
a  biistard,  or  of  a  child  likely  to  be  born  a  bastard,  and  when 
the  mother  of  a  bastard  is  so  committed,  for  not  giving  au  un- 
dertaking to  support  the  bastard,  or  to  indemnify  the  public,, 
the  court  must  inquire,  from  time  t.  time,  into  the  circuui- 
stnnces  and  ability  of  the  father  or  mother,  to  support  the  Im- 
tard  and  to  procure  security  therefor. 

§  878.  A  father  or  mother  nnable  to  rapport  the  bastard,  maf 
be  discharged. — If  the  court  be  at  any  time  satisfied  that  the  father  or 
mother  is  wholly  unable  to  support  the  bastard,  or  to  contrib- 
ute to  its  support,  or  to  procure  security  therefor,  it  may.  in 
its  discretion  order  the  fatlier  or  mother  to  be  discharged  from 
imprisoiimrnt:  but  if  it  shall  thereafter  at  any  time  appear 
to  the  ."^alisfartion  of  the  court  of  general  sessions  of  the  county  of  Kewr 
York,  or  to  the  county  couit  of  any  other  county,  that  the  defendant  hs* 
become  and  is  able  to  contribute  to  the  support  of  the  bastard,  and  fail' 
so  to  do,  the  court  may  revoke  and  vacate  the  aforesaid  order  discharging 
the  defendant  fioni  arrest,  and  may  order  him  to  be  rearrested  and  may 
reijuire  him  to  give  a  new  imdertaking  in  the  manner  provided  in  subdivsioa 
one  of  section  eight  hundretl  and  fifty-one  of  the  code  of  criminal  procedure^ 
and  upon  his  failure  to  give  such  undertaking  shall  commit  him  to  jail  in 
the  manner  provided  in  section  eight  hundred  and  fifty-two  of  the  code  of 
criminal  pro<redure. 

Amended  by  chap.  520,  Laws  1004.    Takes  effect  Sept.  1,  1904. 

§  879.  Notice  before  discharge,  and  examination  of  tbe  mat- 
ter.— Before  granting  the  order,  the  court  must  be  satisfied  that  reawn- 
able  notice  has  been  given  to  the  overseers  of  the  poor,  or  to  the  county 
superintendents,  or  chief  oflicors  of  the  almshouse,  at  whose  instance  the 
party  was  committed,  of  the  intention  to  apply  for  a  discharge,  and  must 
hear  the  allegations  and  proofs  of  the  superintendents,  overseers  or  officers, 
and  may  examine  the  paity  applying  on  oath  respecting  the  subject  of  ths^ 
application. 

§  880.  Party  cannot  be  discharged,  bnt  bj  the  eonrt* — ^A  pencil 
committed,  as  provided  in  section  877.  cannot  be  discharged  from  impri«oo* 
ment,  except  by  the  county  court  of  the  county. 

Am'd  by  chap.  880  of  1895.     In  eflfect,  January  1.  18W. 

CHAPTER  IIL 

ENFORCEMENT  OF  THE  UNDERTAKING  FOR  THE  SUPPORT  OP 
THE  BASTARD  OR  ITd  MOTHER.  OR  FOR  THE  APPEARANCB 
ON  APPEAL. 

Section  881.  Court  to  order  prosecution  of  undertaking  when  forfeited.   By 

whom  prosecuted. 

882.  In  whose  name  undertaking  to  l>e  prosecuted. 

883.  Evidence  in  the  action   an<l  me.isure  of  damagf^. 

884.  For  a  subsequent  breach  of  underUiking.  new  tctioD  nwy  ^ 

brought. 
8S.").  '  osis,  h  »\v  recove-el.  wlien  awar.letl  ngainsi  the  plainliil. 
881$.   Actit)n  in;iy  Ik*  lu.iini.i'ne.l  on  the  order,  cic. 

S  881.  Cou-t  to  o-der  prosecution  of  undertaking,  when  fiw* 
feited.    By  wlioin  prosecuted.  -  I  f  an  iiiidertakiiig  for  the  appear 


Op  the  State  of  New  York.  321 

mce  at  the  county  couit,  of  a  person  charged  as  the  father  or 
nother  of  a  bastard,  be  forfeited,  the  court  may  order  it  to  be 
prosecated ;  and  the  sum  mentioned  therein  may  be  recovered, 
ind  when  collected,  must,  except  in  the  city  of  New  York,  be 
paid  to  the  coantv  treasurer,  and  by  him  credited  to  the  town  in 
the  same  county,  liable  to  the  support  of  the  bastard,  or  if  there 
be  none,  to  the  county.  In  the  city  of  New  York,  the  court 
must  order  the  undertaking  to  be  prosecuted  by  the  commission- 
era  of  charities  and  correction,  and  when  collected,  it  must  be  paid 
into  the  city  treasury.  In  every  other  county  it  must  be  prose- 
cuted bv  the  district  attorney. 
Am'd  by  chap.  880  of  1805.    In  effect  January  1,  1896. 

JuriBdiotion. — District  courts  of  the  city  of  New  York  have  iuriBdiction 
)f  actions,  brought  in  the  name  of  the  corporation  of  New  YorK  upon  baa- 
lardy  undertakings.  People  ex  r^l.  Commissioners  v.  Dando,  20  Abb.  N.  C, 
J48. 

Where  avails  paid. — Whatever  money  is  collected  in  an  action  upon 
he  undertaking,  given  for  the  support  of  the  bastard,  or  its  mother,  in  the 
tame  of  the  overseers  of  the  poor,  must  be  paid  to  the  county  treasurer,  and 
y  him  credited  to  the  town  m  the  same  county  liable  to  the  support  of  the 
ostard.    TillotBon  v.  Martin,  40  Hun,  822. 

The  avails  of  the  recovery  upon  the  undertaking,  in  the  ci^  of  New  York» 
x>  into  the  city  treasury.  People  ex  rel.  Commissioners  v,  Dando,  20  Abb. 
J.  C,  248. 

See  People  v.  Heisch,  18  Daly,  89. 

§  882.  In  whose  name  undertaking  to  be  prosecuted.— When 

n  undertaking  to  obey  an  order,  in  relation  to  the  support  of  a 
lastard,  or  of  a  child  likely  to  be  born  a  bastard,  or  of  ita 
iiother,  is  forfeited,  it  may  be  prosecuted  in  the  name  of  the 
ounty  superintendents  of  the  county,  or  the  overseers  of  the 
K)or  of  the  town,  which  was  liable  for  the  support  of  the  bas- 
ard,  or  which  may  have  incurred  any  expense  in  support  of  the 
lastard,  or  of  its  mother,  during  her  confinement  and  recovery ; 
r  in  the  city  of  New  York,  in  the  name  of  the  corporation  of 
hat  city. 

In  mrhose  name. — ^This  section  authorizes  an  action  upon  the  undertake 
ag  to  be  brought  in  the  name  of  the  overseers  of  the  poor  of  the  town  which 
7BB  liable  for  the  supi)ort  of  the  bastard.     TiUotson  v.  Martin,  40  Hun,  821. 

The  party  plaintin  in  an  action  on  the  imdertaking  is  not  the  people  of 
he  state  of  New  York,  but,  in  the  city  of  New  York,  the  mayor,  iddermen 
nd  commonalty  of  the  City  of  New  York.  People  ex  rd.  Commissioners  r, 
)ando,  20  Abb.  N.  C,  246. 

§  883.  Evidence  in  the  action,  and  measure  of  damages.— In 

he  action  mentioned  in  the  last  section,  it  is  not  necessary  to 

)rove  the  actual  payment  of  money  by  a  county  superinten- 

lent,  overseer  of  the  poor,  officer  of  an  alms-house,  or  other  per- 

;on ;  but  the  neglect  to  pay  a  sum  ordered  to  \>e  paid  by  com- 

)etent  authority,  for  the  support  of  the  bastard,  or  of  its  mother, 

s  a  breach  of  the  undertaking,  and  the  measure  of  the  damages 

B  the  sum  ordered  to  be  paid,  and  which  was  withheld  at  the 

ame  of  the  commencement  of  the  action,  with  interest  thereon. 

Burden. — ^In  an  action  for  a  breach  of  the  undertaking,  the  burden  is  on. 
he  defendant  to  establish  his  exoneration.    Wallsworth  o.  Mead,  9  John.. 

m. 
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In  an  action  upon  the  undertaking,  the  burden  is  upon  the  defendant  (o 
«how  himself  exonerated  from  the  payment.  Tillotson  v.  Martin,  40  Hon, 
S21. 

It  is  not  necessary  to  prove  upon  the  trial  the  actual  payment  of  mooey 
by  the  overseers  of  the  poor.    la. 

When  money  paid  recovered  back.— Money,  paid  by  a  person 
<;harged  as  the  father  of  an  unborn  bastard,  upon  a  compromise,  may  be 
recovered  back  upon  its  appearing  that  the  supposed  mother  was  not  in  fact 
pregnant.    Rheel  r.  Hicks,  25  N.  Y.,  289. 

Order  conclusive. — ^The  order  of  filiation,  unless  appealed  from,  is  con- 
<5lusive.     Wallsworth  v.  Mead,  9  John.,  367. 

§  884.  For  a  subsequent  breach  of  the  undertaking,  new  action 
may  be  brought.— For  a  breach  of  the  undertaking,  after  the  re- 
covery of  damages  or  the  commencement  of  an  action,  another 
fwtion  may,  in  the  same  manner,  be  brought.  The  money  col- 
lected upon  the  undertaking  must  be  paid,  and  credited,  in  the 
manner  provided  in  section  881. 
See  notes  under  section  881,  ante. 

§  885.  Costs,  how  recovered,  when  awarded  against  the  plaint* 
iff— If,  in  the  action,  costs  be  awarded  against  the  plaintifis, 
they  may  be  recovered,  as  follows : 

1.  If  against  the  corporation  of  the  city  of  New  York,  in  the 
same  manner  as  in  any  other  action ; 

2.  If  against  county  superintendents  or  overseers  of  the  poor, 
they  must,  upon  the  delivery  of  a  transcript  of  the  judgment,  be 
paid  by  the  county  treasurer,  and  by  him  charged  to  the  town 
in  the  same  county,  liable  for  the  support  of  the  bastaid,  or  if 
there  be  none,  to  the  county. 

Taxable  costs  only  are  to  be  allowed,  Ontario  Co.  v.  Moore,  12  Wend.,  278. 

§  886.  Action  may  be  maintained  on  the  order^  etc— An 
action  may  be  maintained  by  the  parlies  authorized  by  section 
882,  upon  an  order  made  by  two  magistrates,  or  by  a  county 
court,  for  the  payment,  of  a  sum  weekly  or  otherwise,  for  the  sap- 
port  of  the  bastard  or  its  mother,  notwithstanding  an  undertaking 
may  have  been  given  to  comply  with  the  order;  and  in  case  of 
the  deatli  of  the  person  against  whom  the  order  was  made,  an  ac- 
tion may  be  maintained  thereon  against  his  executors  or  admin- 
istrators. Bnt  when  an  undertaking  is  given  to  appear  at  the 
next  term  of  tlie  county  court,  no  action  can  hb  brought  on  the 
order  until  it  is  aflirrned  by  the  court 

Am'd  by  chap.  880  of  1895.    In  eflPect  JiiDuary  1.  1996. 
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^mcmon  891.  Vagrant,  when  to  be  convicted.    Form  of  certificate  of  convle* 

tion. 
892.  Magistrates  to  file  record  of  conviction  of  vagrants.    Commit* 

ments  to  poor-house,  or  prison,  etc.    Expenses,  how  charged 

in  certain  cases. 
803.  Children  begging,  how  disposed  of. 
894.  Arrest  of  vagrants. 
896.  Private  citizen  may  do  so,  without  warrant. 

896.  Peace  officer  may  require  aid.    Duty  of  persons  required  to  aid 

him. 

897.  Neglect  or  refusal  to  aid  peace  officer,  without  lawful  cause,  a 

misdemeanor.     Punishment. 

898.  Magistrate  may  depute  an  elector  of  the  county  to  make  arrest 

of  person  disguised.    If  his  name  be  not  known,  fictitiouK 
name  may  be  used. 

§  887.  Who  are  Tagrants.— The  followiug  persons  are  vagrants: 

1.  A  i)er8on  who,  not  having  visible  means  to  maintain  himself,  lives  with- 
out employment ; 

2.  A.  person  who.  being  an  habitual  drunkard,  abandons,  neglects,  or  refusea 
to  aid  in  the  support  of  his  fainily; 

3.  A  i>ers()u  who  has  contracted  an  infectious  or  other  disease,  in  the  prac- 
tice of  arunkenuess  or  debauchery,  requiring  charitable  aid  to  restore  him  to 
he  iltu ; 

4.  A  common  prostitute,  who  has  no  lawful  employment,  whereby  to  main- 
tain herself; 

5.  A  person  wandering  abroad  and  begging,  or  who  goes  about  from  door 
to  door,  or  places  himself  in  the  streets,  highways,  passages,  or  other  public 
places,  to  beg  or  receive  alms; 

6.  A  person  wandering  uboad  and  lodging  in  taverns,  groceries,  ale-houses, 
watch  or  station-houses,  outhouses,  m irket  places,  sheds,  stables,  barns  or 
uninhabited  builJings.  or  in  the  open  air,  and  not  giving  a  g(H)d  account  of 
himself; 

7  A  per^n  who,  havine  his  face  painted,  discolored,  covered  or  concealed, 
or  being  otherwise  disguised,  in  a  manner  calculated  to  prevent  his  being 
ideot  fi^,  appears  in  a  road  or  public  highway,  or  in  a  field,  lot,  wood  or  in- 
closure; 

8.  Any  child  between  the  age  of  five  and  fourteen,  having  sufficient  bodily 
health  and  mental  capacity  to  attend  the  public  pohools,  found  wandering  ib 
the  streets  and  lanes  of  any  city  or  incorporated  village,  a  truant,  wilhoutany 
lawful  occupmtion; 

9    Every  male  person  who  lives  wholly  or  in  part  on  the  earnings  of  prosti- 
tution, or  who  in  any  public  place  solicits  for  immoral  purposes.     A  male  per- 
son who  lives  with  or  is  habitually  in   the  company  of  a  prostitute  and  Inis  no 
visible  means  of  support,  shall  be  deemed  to  be  living  on  the  earnings  of  pros 
titution. 

Added  by  chap.  281  of  1900. 

See  section  291  of  Penal  Code. 

This  section  declares  who  shall  be  considered  as  vagrants.  Matter  ol 
McMahon.  64  How.,  286 ;  1  N.  Y.  Or.,  58. 

This  section  does  not  enumerate  or  define  the  acts  which  make  a  woman 
a  common  prostitute.  People  e.r  rel.  Duntz  p.  Coon,  51  St.  Rep.,  343  ;  2:3  N. 
Y.  Supp.,  870. 

The  term  **  common  prostitute  "  is  well  defined  and  understood  in  leg?' 
nomenclature.    Id. 

The  acts  establishing  the  *'  House  of  Refuge  for  Women  "  and  defining  the 
class  of  persons  to  be  committed  thereto  are  not  to  be  read  and  construed  in 
connection  with  the  Co<le  of  Criminal  Procedure  and  the  Penal  Code.     Id. 

To  bring  the  child  within  the  jirovisions  of  subdivision  8  of  this  section,  i* 
must  be  alleged  that  it  was  found  wandering  and  begging  in  the  street. 
Hatter  of  Moses.  1  N.  Y.  Cr..  511. 

See  People  ex  rd.  Van  Heck  v.  Catholic  Protectory,  101  N.  Y.,  202;  4  N. 
Y.  Cr.,  85;  8  How.  N.  8..  350;  Matter  of  Moses,  66  How.,  297,  298;  People 
€Krel,  Mt.  Magdalen  School,  etc.,  v.  Dickson,  82  St.  Rep.,  495;  57  Huu.  316; 
10  N.  Y.  Bupp.,  606. 

887a.  Tramp  defined.— A  tramp  is  any  person,  not  blind,  over  sixteen 
years  of  age,  and  who  has  not  resided  in  the  county  in  which  he  may  be  at  any 
time  for  a  period  of  six  months  prior  thereto,  who 

1.  Not  baying  Yisible  means  to  maintain  himself,  Uvea  ^tSxo^X  «i!iv\oyai«QX\ 
or. 
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2.  Wanders  abroad  and  begs,  or  goes  about  from  door  to  door,  or  places 
himself  in  the  streets,  highways,  i>assage8  or  public  places  to  beg  or  receive 
alms:  or 

8.  Wanders  abroad  and  lodges  in  taverns,  groceries,  ale-houses,  watch  or 
station  houses,  out-houses,  market  places,  sheds,  stables,  bams,  or  uninhabited 
buildings,  or  in  the  open  air,  and  does  not  give  a  good  account  of  himself. 

Added  by  chap.  664  of  1898.     In  effect  September  1, 1898. 
This  act  does  not  apply  to  cities  of  the  first  and  second  class. 

§  888.  ProceedlDgs  before  magistrate  in  case  of  yagmnt  children.- 

When  complaint  is  made  to  any  magistrate  by  any  citizen  or  peace  officer 
against  any  vagrant  under  subdivision  eight  of  the  last  section,  such  magistrate 
must  cause  a  peace  officer  to  brio^  such  child  before  him  for  examination,  and 
shall  also  cause  the  parent,  guardian  or  master  of  sudi  child,  if  the  child  has 
any,  to  be  summon^  to  attend  such  examination.    If  thereon  tlie  complaint 
shall  be  satisfactorily  established,   the  magistrate  must  require  the  parent, 
guardian  or  master  to  enter  into  an  enga^ment  in  writing  to  the  corporate 
authorities  of  the  city  or  village,  that  he  will  restrain  such  child  from  so  wan- 
dering about,  will  keep  him  in  his  own  premises,  or  in  some  lawful  occupatioa 
and  will  cause  him  to  be  sent  to  some  school  at  least  four  months  in  eaco  ^ear 
until  he  becomes  fourteen  ^ears  old.    The  magistrate  may,  in  his  discretion, 
require  security  for  the  faithful  performance  of  such  engagement.  If  the  child 
has  no  parent,   guardiau  or  master,  or  none  can  be  found,  or  if  the  parent, 
guardian  or  master  refuse  or  neglect,  within  a  reasonable  time,  to  enter  inta 
such  engagement,  and  to  give  such  security,  if  required,  the  magistrate  shall 
make  the  like  disposition  of  such  child  as  is  authonzed  to  be  made  by  section 
two  hundred  and  ninety-one  of  the  Penal  Code,  of  children  coming  idthin  \h9 
descriptions  therein  mentioned. 

Amended  by  chap.  220  of  1888. 

1  his  amendment  substituted  the  latter  portion  of  the  present  section  from 
the  words  **  if  required." 

This  section  expressly  authorizes  in  certain  cases  the  commitment  of  a 
▼agrant  child  described  in  subd.  8  of  the  preceding  section,  as  provided  id  sec- 
tion 291  of  the  Penal  Code.  People  ex  rel.  Mt.  Magdalen  School,  etc.,  v.  Dick- 
son, 82  St.  Rep.,  497;  57  Hun,  816;  10  N.  Y.  Supp.,  606. 

§  889.  Examination  as  to  residence.— When  complaint  is  made  to  anf 
ihagistrate  by  any  citizen  or  peace  officer  against  a  person  under  sections  one, 
five  or  six  of  section  eight  hundred  and  eighty-seyen,  the  magistrate  must, 
upon  the  examination  of  such  person,  cause  testimony  to  be  ukenutohia 
residence,  and  if  it  appears  that  such  person  has  not  resided  in  the  couoty  for 
a  period  of  six  months  prior  to  his  arrest,  such  magistrate  shall  not  commit 
such  person  as  a  vagrant,  as  provided  by  this  article;  but  if  he  finds  that  such 
person  is  guilty  of  an  offense  charged  in  one  of  such  subdivisions,  and  sach 
person  is  not  blind  or  under  sixteen  years  of  age.  the  magistrate  shall  adjudp 
him  to  be  a  tramp,  and  commit  him  to  a  penitentiary,  as  required  by  law.  On 
such  examination  the  uncorroborated  testimony  of  the  defendant  as  to  hii  pls^ 
of  residence  shall  not  be  deemed  sufficient  proof  thereof. 

Added  by  chap.  664  of  1898.     In  effect  September  1,  1898. 
This  act  does  not  apply  to  cities  of  the  first  and  second  class. 

§  890.  Peace  officers  when  required  by  any  person,  to  carry  TSfrtit 
before  a  magistrate  for  examination.— A  peace  officer  must,  when  in- 
quired by  any  person,  take  a  vagrant  before  a  justice  of  the  peace  or  polK* 
Justice  of  the  same  city,  village  or  town,  or  before  the  mayor,  recorder  or  city 
udge.  or  judge  of  the  general  sessions  of  the  same  city,  for  the  purpose  of  ex* 
amination. 

Prior  to  the  Code,  a  complaint  before  the  magistrate  to  the  effect  that  the 
complainant  had  heard  and  believed  a  person  to  be  a  common  prostitute,  with- 
out stating  the  source  of  his  information,  or  the  ^rounds  of  his  belief,  woulu 
not  justify  the  magistrate  in  proceeding  with  the  tnal  of  the  person  uponroca 
charge.    People  ex  reL  Kingsley  v.  Pratt,  22  Hun,  800. 
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§  891.  Yagrantt  when  to  be  conylcted ;  form  of  certificate 
of  conTiction. — If  the  magistrate  be  satisfied,  from  the  confessioa 
of  the  person  so  brought  oefore  him  or  by  competent  testimony, 
that  he  is  a  vagrant,  and  has  resided  in  the  county  for  a  period 
of  six  months  prior  to  his  arrest,  he  must  convict  him,  and  must 
make  and  sign,  with  his  name  of  office,  a  certificate  substantially 
in  the  following  form : 

"  I  certify  that  A.  B,  havine  been  brought  before  me,  charged  with  being  a 
vagrant,  I  have  duly  examioeS  the  charge,  and  that  upon  his  own  confession 
in  my  presence  (or  '  upon  the  testimony  of  C.  D,'  et  cetera,  naming  the  wit- 
nesses), by  which  it  appears  that  he  is  a  person  (pursuing  the  description  con- 
tained in  the  subdivision  of  section  eight  hundred  and  eighty-seven,  which  is 
appropriate  to  the  case,)  and  (if  convicted  under  subdivisions  one,  five  or  six  of 
section  eight  hundred  and  eighty-seven)  tliat  he  has  resided  in  the  county  of 

for  a  period  of  six  months  immediately  prior  to  his  arrest,  I  have 

adjudged  that  he  is  a  vagrant. 

*'  Dated  at  the  town  (or  city)  of ,  the  ....  dav  of ,  18. . 

"  Justice  of  the  peace  of  the  town  of    /'  (or  as  the  case  may  be.) 

Amended  by  chapter  664  of  1898.    In  effect  September  1.  1898. 
(This  act  does  not  apply  to  cities  of  the  first  ana  second-class.) 

Proof. — The  confession  spoken  of  in  this  section  means  a  plea  of  guUty,  or 
some  acknowledgment  tantamount  thereto.  Bennac  v.  People,  4  Barb.,  164. 
It  does  not  mean  an  admission  deduced  by  the  magistrate  argumentatively. 
Id. 

Convletion. — A  summary  conviction  by  a  police  magistrate,  under  this 
section,  cannot  be  set  aside  on  habecu  corpus  or  certiorari  on  averments  and 
proof  that  the  fact  proved  before  the  magistrate  on  which  the  conviction  de- 
pended were  not  true.  People «2;r^  Danzigerv.  P.  £.  House,  etc.,  40  St.  Rep., 
157;  128  N.  Y..  185;  People  ez  rel.  Van  Riper  v.  N.  Y.  Catholic  Protectory,  11 
St.  Rep.,  155;  106  id.,  604, 

§  892.  Certificate  to  constitute  record  of  conviction^  and 
to  be  filed  ;  commitment  of  yagrants. — The  magistrate  must 
immediately  cause  the  certificate  which  constitutes  the  record  of 
conviction,  together  with  the  testimony  taken  before  him  as  to 
the  residence  of  such  vagrant,  to  be  filed  in  the  office  of  the  clerk 
of  the  county,  and  must,  by  a  warrant  signed  by  him,  with  bis 
name  of  office,  commit  the  vagrant,  if  not  a  notorious  offender  and 
a  proper  object  for  such  relief,  to  the  county  poorhouse,  if  there 
"be  one,  or  to  the  almshouse  or  poorhouse  of  the  city,  village  or 
town,  for  not  exceeding  six  months  at  hard  labor,  or,  if  the  vag- 
rant be  an  improper  j^erson  to  be  so  committed,  he  must  be  com- 
mitted for  a  like  term  to  the  county  jail.  In  those  counties  of  the 
state  where  the  distinction  between  county  poor  and  town  poor  is 
maintained,  the  expense  of  the  conviction  and  maintenance  during 
the  commitment  of»any  vagrant  committed  to  any  one  of  the  places 
of  confinement  above  specified,  who  shall,  at  the  the  time  of  such 
commitment,  have  obtained  a  legal  settlement  in  one  of  the  towns 
of  the  county  in  which  said  persons  shall  be  convicted,  shall  be  a 
charge  upon  the  town  where  they  may  reside  at  the  time  of  such 
oommitment. 

Amended  by  chapter  664  of  189S.     In  effect  September  1,  1898. 
(This  act  does  not  apply  to  cities  of  the  first  and  second  class.) 

Effect  of  section. — This  section  was  held,  in  People  ex  rel,  Whetlock  v. 


826  Code  of  Criminal  Procedure 

Baker,  10  Abb.  N.  C,  210,  not  to  repeal  by  implication  the  existing  acts,  ap- 
plicable to  particular  counties,  providing  other  places  for  their  confinement 

See  chap.  53  of  1893,  amending  chap.  278  of  1881,  authorizing  such  womea 
and  girls  as  are  vagrants  or  convicted  of  misdemeanors  as  a  ^st  offense,  to 
be  sent  to  the  Shelter  for  Homeless  Women  in  the  city  of  Syracuse. 

See  chap.  355  of  1893,  amending  chap.  53  of  1898,  authorizing  such  women 
and  girls  as  are  vagrants  or  convicted  of  misdemeanors  as  a  first  offense,  to 
be  sent  to  the  Shelter  for  Homeless  Women  in  the  city  of  Syracuse,  and  to 
change  the  name  of  such  corporation.  • 

The  confinement  of  disorderly  persons,  convicted  in  the  county  of  Albany, 
in  ^e  Albany  county  penitentiary  is  proper  and  lawful,  notwithstanding 
this  section.    Peonle  v.  Coffee,  62  How. ,  445. 

It  was  held,  in  Matter  of  Waters,  66  How.,  178,  that  this  section  was  re- 
pealed or  abrogated,  so  far  as  the  city  of  New  York  was  concerned  by  the 
Consolidation  Act.  This  case  was  decided  before  the  amendment  of  1886. 
See  Matter  of  Dorfmann,  21  Abb.  N.  C,  297  ;  1  N.  Y.  Supp.,  154. 

Filing  record  of  conviotion. — This  section,  as  amended  by  chap.  657 
of  1886,  provides  that,  in  case  of  conviction  for  vagrancy,  there  must  be  a 
filing  of  a  certificate  of  conviction  in  the  county  clerk's  office.  Hatter  of 
Dorfmann.  Id.  But,  in  the  city  of  New  York,  a  failure  to  so  file  will  not 
entitle  a  prisoner  to  his  discharge,  because  such  failure  is  amendable,  and  is 
expressly  made  no  ground  for  a  discharge  by  section  1601  of  the  N.  Y.  Citj 
Consolidation  Act.    Id. 

For  form  of  order  of  leave  to  file  record  of  conviction,  tmnepro  tunCf  and 
of  remand  of  prisoner,  see  note  in  21  Abb.  N.  C,  298. 

§  893  was  repealed  by  section  5,  chap.  220  of  1888. 
See  People  ex  rel.  Van  Heck  v.  Catholic  Protectory,  11  St.  Rep.,  155;  8 
How.  N.  S.,  850.    This  case  was  decided  before  repeal  of  section. 

§  894.  Arrest  of  vag^nts.— It  is  the  duty  of  every  peace  officer 

o£  the  county,  city,  village  or  town,  where  a  person  described  in 

the  seventh  subdivision  of  section  887  is  found,  to  arrest  and 

take  him  before  a  magistrate  mentioned  in  section  888,  to  be 

proceeded  against  as  a  vagrant. 

Amended  by  chap.  SCO  of  1882. 

This  amendment  omitted  the  word  "  is  "  after  the  word  "  found." 

S  895.  Private  citizens  may  do  so  without  warrant.— A  private 
citizen  of  the  county  may  also,  without  warrant,  exercise  the 
powers  conferred  upon  a  peace  officer  by  the  last  section. 

§  896.  Peace  officer  may  require  aid.  Duty  of  personB  required 
to  aid  him.— In  the  execution  of  the  duties  imposed  by  section 
894,  the  peace  officer  may  command  the  aid  of  as  many  male  in- 
habitants of  his  county,  city,  village  or  town,  as  he  may  think 
proper ;  and  a  citizen  so  commanded,  may  provide  himself  or  be 
provided,  with  such  means  and  weapons  as  the  officer  giving  the 
command  may  designate. 

§  897.  Neglect  to  aid  peace  officer  without  cause,  a  miflde- 
meaner.  Punishment— A  person  commanded  to  aid  the  officer, 
as  prescribed  in  the  last  section,  and  wlio  without  lawful  cause 
refuses  or  neglects  to  do  so,  is  guilty  of  a  misdemeanor,  and  » 
punishable  by  a  fine  not  exceeding  two  hundred  and  fifty  dol- 
lars, or  by  imprisonment  not  exceeding  one  year,  or  both. 

§  898.  Magistrate  may  depute  an  elector  of  the  county  to  mako 
arrest  of  person  disguised.  If  his  name  be  not  known,  flotitioiis 
name  may  be  used.— A  magistrate  to  whom  complaint  is  msde 
against  a  person  charged  as  a  vagrant,  as  described  in  the  seventh 
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Bubdivision  of  section  887,  may,  by  a  warrant  signed  by  hint 
with  his  name  of  office,  depute  an  elector  of  the  county  to  arrest 
and  bring  the  vagrant  before  him,  to  answer  the  complaint;  and 
if  the  name  of  the  person  complained  of  be  not  known,  he  may 
be  described  in  the  warrant  and  in  all  subsequent  proceedings 
bhereon,  by  a  fictitious  name. 


TITLE  Vn. 
OF  proceedings  respectinq  disorderly  persons. 

IsonON  899.  Who  are  disorderly  persons. 

900.  On  complaint,  warrant  to  be  issued. 

901.  On  confession  or  proof  that  he  is  a  disorderly  person,  security 

to  be  required. 

902.  If  security  eiven,  defendant  to  be  discharged.    If  not,  to  be- 

convictea.     Form  of  certificate. 
908.  Record  of  conviction  to  be  filed  in  office  of  county  clerk,  etc. 

904.  Undertaking,  when  forfeited. 

905.  How  prosecuted,  and  proceeds  how  applied. 

906.  When  new  security  may  be  required,  or  defendant  committed 

after  recovery  on  undertaking. 

907.  When  disorderly  persoa  may  be  discharged. 

908.  Keeper  of  prison,  to  return  list  uf  disorderly  persons,  etc. 

909.  Examination  of  the  case  by  the  court. 

910.  Court  may  discharge,  or  authorize  the  binding  out  of  disor- 

derly person. 

911.  Court  may  also  commit  him  to  prison.    Nature  and  duration 

of  imprisonment. 

912.  Order  to  procure  materials  and  implements,  and  to  compel 

him  to  work. 
918.  Expense  of  materials  or  implements,  how  paid  for,  and  pro* 
ceeds  of  labor,  how  disposed  of. 

§  899.  Who  are  disorderly  persons.— The  following  are  disor^ 
ierly  persons ; 

1.  Persons  who  actually  abandon  their  wived  or  children^ 
without  adequate  support,  or  leave  them  in  danger  of  becoming 
E^  burden  upon  the  public,  or  who  neglect  to  provide  for  them. 
Biccording  to  their  means  ; 

2.  Persons  who  threaten  to  run  away,  and  leave  their  wives  or 
children  a  burden  upon  the  public  ; 

3.  Persons  pretending  to  tell  fortunes,  or  where  lost  or  stolen 
goods  may  be  found ; 

4.  Keepers  of  bawdy  houses  or  houses  for  the  resort  of  prosti- 
tutes, drunkards,  tipplers,  games tera,  habitual  criminals,  or  other 
disorderly  persons ; 

6.  Persons  who  have  no  visible  profession  or  calling,  by  which 
tie  maintain  themselves,  but  who  do  so,  for  the  most  part,  by 
gaming ; 

6.  tfugglers,  common  showmen  and  mountebanks,  who  exhibit 
or  perform  for  profit,  puppet  shows,  wire  or  rope  dancers,  or 
^tttfaer  idle  shows,  acts  or  feats ; 
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7.  Persons  who  keep,  in  a  public  highway  or  place,  an  appa- 
ratus or  device  for  the  purpose  of  gaming,  or  who  go  about  exhib- 
iting tricks  or  gaming,  therewith ; 

8.  Persons  who  play,  in  a  public  highway  or  place,  with  cards, 
dice  or  any  other  apparatus  or  device  for  gaming ; 

9.  Habitual  criminals  within  the  provisions  of  this  Code. 

See  notes  under  sections  515  and  749,  anU, 

The  reference  in  Blitz  v.  Toovey,  28  St  Rep.,  102  to  section  899  of  Peoit 
Code  is  incorrect.    It  should  be  to  this  section  of  Criminal  Code. 

The  case  of  People  ex  rd.  Healey  v.  Forbes,  22  St.  Rep.,  278 ;  62  Hun,  80, 
was  not  a  proceeding  under  this  section. 

Be-enaotment. — The  provisions  of  the  Revised  Statutes  for  dealing  with 
disorderly  persons  were  substantially  re-enacted  in  this  section.  People 
ex  rel.  Van  Houton  v.  Sadler,  97  N.  Y.,  147 ;  8  N.  Y.  Cr.,  47a 

These  proceedings  are  instituted  and  prosecuted  by  and  in  behalf  of  the 
people,  to  secure  indemnity  from  the  husband  for  the  expense  of  the  wife's 
support,  to  which  they  have  been,  or  may  be,  subjected  because  of  his  fail- 
ure to  provide  her  with  sufficient  means.  McQuhae  t;.  Rey,  52  St  Rep.,  484 ; 
23N.  Y.  Supp.,  18. 

Purpose. — The  main  purpose  of  these  provisions  is  to  arrest  the  disorderi^ 
practices  named,  by  compelluig  a  disorderly  person  to  give  security  for  hv 
good  behavior.    People  ex  rel.  Van  Houton  v.  Sadler,  ante. 

Constitutional.— This  title  is  constitutionaL    Duffy  v.  People,  9  Hill  7S. 

The  legislature  has  power  to  enlarge  the  class  of  persons  to  oe  affected  hj 
laws  agamst  disorderl v  persons  and  to  be  summarily  dealt  with  by  mifpt 
trates.     People  c.  Burleigh,  1  N.  Y.  Cr.,  526. 

Nature  of  proceeding:.— The  proceeding  before  the  ma^^istrate  is  noi 
strictly  a  criminal  action,  l)ut  is  a  special  proceeding  of  a  cnminal  nature 
under  part  6  of  this  Code.  People  ex  rel,  Scherer  v,  WaJsh,  88  Hun,  946; 
67  How.,  484  ;  2  N.  Y.  Cr.,  826. 

A  police  justice,  when  exercising  the  special  jurisdiction  oonfored  open 
him  by  this  section,  acts  as  an  officer  ana  not  as  a  court  of  special  seBsiooiL 
Id. 

Disorderly  conduct. — None  of  the  subdivisioiis  of  this  sectioo  refer  to 
disorderly  conduct.     Matter  of  McMahon,  1  N.  Y.  Cr.,  60 ;  64  How.,  384. 

Who  may  prosecute.— A  society,  organized  under  chap.  180  of  1875. 
ma^  prosecute  cases  arising  under  this  section.  People  ex  reL  Btlcli  t>. 
Strickland,  13  Abb.  N.  C. ,  473.  Tlie  president  of  such  society  may  prosecute 
tliough  no  formal  action  has  been  taken  by  the  society.    Id. 

Bevlew. — Provision  is  made  for  the  review  of  oonvictionB  of  discsdeiiT 
persons.    Section  909,  post, 

Tlie  case  of  People  ex  rel.  Scherer  v.  Walsh,  1  N.  Y.  Cr.,  825  ;  88  Hun, 
846 ;  67  How. ,  484,  though  it  was  decided  after,  was  determined  without 
reference  to,  the  amendment  of  1884  to  sections  515  and  749,  ante,  T^ 
review,  since  such  amendment,  is  to  be  made  by  appeaL 

Subd.  1 . — It  is  provided  by  tliis  section  that  nusbuids  are  required  to 

Srovidc  for  wives  and  children  according  to  their  means,  and  tiiat  an  abiD' 
onuient  of  them  without  adequate  support  establishes  that  the  husband  lo 
abandoning  is  a  disorderly  person  witliin  the  statute.  BuUdey  v,  Boyoe,  17 
St.  Rep.,  940  ;  48  Hun,  261. 

The  husband  has  a  right  to  select  a  home  for  his  wife,  and  his  judgmeoU 
if  fairlv  and  in  g(x>d  faith  exercised,  must  govern  in  so  far  as  to  rdieve  bin 
from  the  charge  of  being  a  disorderly  person.  Lutes  v,  Shelley,  40  Hun,  201. 
It  is  a  (question  for  the  magistrate,  in  a  proceeding  under  subd.  1,  of  thii 
section,  to  determine  from  all  the  circumstances  whether  the  offer  of  tto 
liusband  to  support  his  wife  is  made  in  good  faith.  People  o.  Harris,  88  dt 
Rf'p.,  316. 

Such  offer,  if  made  in  good  faith,  is  a  defense  to  a  prooeeding  of  this 
nature.    Id. 

In  defining  the  words  **  adequate  support,"  and  the  words,  "  aooording  to 
their  means,  found  in  subd.  i  of  this  section,  reference  m^^  ^  ^^  ^^ 
rules  of  law  existing  before  the  statute.  Bulkley  v.  Boyoe,  17  8t  Bepi  MO; 
48  nun,  26L 
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The  fact  that  the  child  has  voluntarily  left  its  home,  does  not  absolve  the 
father  from  his  obligation  to  support  and  maintain  it,  nor  relieve  him  from 
liability  under  this  section  for  a  failure  to  do  so.  People  ex  rd,  Balch  v. 
Strickland,  13  Abb.  N.  C,  473. 

Subd.  4. — This  section  includes  all  persons  who  keep  a  bawdy  house  or 
house  for  the  resort  of  prostitutes.  People  v.  Miller,  88  Hun,  84 ;  8  N.  Y. 
Cr.,  480. 

Such  person  is  liable  to  arrest  and  to  be  dealt  with  as  a  disorderly  person, 
and  also  to  be  indicted  and  punished  as  a  criminal  for  keeping  a  house  of 
that  character.    Id. 

The  common-law  remedy  by  indictment  against  a  person  keeping  a  bawdy 
house  was  not  abolished  or  superseded  by,  or  inconsistent  with,  the  pro- 
visions of  the  Code  of  Criminal  Procedure.  People  ex  rel.  Van  Houton  v, 
Sadler,  97  N.  Y.,  146  ;  3  N.  Y.  Cr.,  473. 

Subd.  5. — The  keeper  of  a  public  saloon,  where  persons  resort  for  the 
purpose  of  i>la3ring  pool  and  bagatelle  upon  the  terms  at  times  that  the  loser 
Hhould  pay  for  the  use  of  the  gaming  apparatus,  and  at  other  times  for  the 
drinks,  is  a  disorderly  person  under  suba.  4  of  this  section.  People  v,  Cuyler, 
i  N.  Y.  Cr.,  179 ;  28  Hun,  465. 

See  Blitz  v.  Toovey,  28  St.  Rep.,  162,  9  N.  Y.  Supp.,440  ;  Mayor,  etc.,  v. 
Ehrsam,  41  St.  Rep.,  625 ;   16  N.  Y.  Supp.,  527,  People  exrel.  Healey  v. 
Forbes,  22  St.  Rep.,  278  ;  53  Hun,  30 ;  4  N.  Y.  Supp.  757  ;  People  v.  HarriB» 
88 St.  Rep.,  316;  14  N.  Y.  Supp.,    880  ;  Breichbiel  r.  Powles,  89  St.  Rep. 
857  ;  Potter  v.  M' Alpine,  8  Dem,  124  ;  People  v.  Klock,  16  St.  Rep.,  565. 

§  900.  On  complaint,  warrant  to  be  issued.— Upon  complaint 
on  oath,  to  a  justice  of  the  peace  or  police  justice  of  a  city,  village 
or  town,  or  to  the  mayor,  recorder,  city  judge  or  judge  of  the 
general  sessions  of  a  city,  against  a  person,  as  being  disorderly, 
the  magistrate  must  issue  a  warrant,  signed  by  him,  with  his 
name  of  oflBce,  requiring  a  peace  officer  to  arrest  the  defendant, 
and  bring  him  before  the  magistrate  for  examination. 

A  police  justice  of  the  city  of  Rochester  has,  mider  this  section,  jurisdic- 
tion of  the  offense  Of  being  a  disorderly  person.  People  ex  rd,  Lichtenstein 
V.  Hodgson,  35  St.  Rep.,  981  ;  12  N.  Y.  Supp.,  699. 

The  magistrate  may,  in  his  discretion,  make  a  reasonable  postponement  of 
the  hearing  of  the  case,  instituted  under  this  section,  to  enable  the  complain- 
ant to  be  notified  and  her  witnesses  to  be  summoned,  or  for  the  necessary 
accommodation  of  other  business,  and  may,  pending  such  postponement, 
commit  the  accused  to  the  custody  of  the  sneriff  in  default  of  bail.    Id. 

See  People  v.  Ehrsam,  41  St.  Rep.,  625  ;  16  N.  Y.  Supp.,  527. 

§  901.  On  confession  or  proof  that  he  is  a  disorderly  person^ 
security  to  be  required.— If  the  magistrate  be  satisfied,  from  the 
confession  of  the  defendant,  or  by  competent  testimony,  that  he 
is  a  disorderly  person,  he  may  require  that  tlie  person  charged 
give  security,  by  a  written  undertaking,  with  one  or  more 
sureties  approved  by  the  magistrate,  to  tlie  following  effect : 

1.  If  he  be  a  person  described  in  the  fii*st  or  second  subdivis- 
ion of  section  899,  that  lie  will  support  his  wife  and  children, 
and  will  indemnify  the  county,  city,  village  or  town,  against 
their  becoming,  within  one  year,  cliargeable  upon  the  public  ; 

2.  In  all  other  cases,  that  he  will  be  of  good  behavior  for  the 
space  of  one  year ; 

Or  that  the  sureties  will  pay  the  sum  mentioned  in  the  under- 

taking,  and  which  must  be  fixed  by  the  magistrate. 

See  notes  under  section  891,  ante. 

ITndeitakiQg.— This  section  expressly  authorizes  a  magistrate  to  requirs 
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an  offender  to  give  security  to  be  of  good  behavior.    Matter  of  McMahoo^ 
64  How..  288  ;  1  N.  Y.  Cr.,  61. 

The  character  of  the  undertaking  is  provided  for,  but  its  form,  except  m 
to  the  terms  of  the  obligations  to  be  assumed  by  it,  is  not  prescribed  by  thi» 
section.     Lutes  v.  Shelley.  40  Hun,  1^. 

It  is  properly  made  in  the  name  of  the  people.    Id. 

The  undertaking,  given  by  a  disorderly  person,  for  refusing  to  support  hir 
wife,  must  comply  strictlj  with  the  terms  and  oonditioDB  of  the  oroermade 
under  tliis  section .  otherwise  it  wiU  be  void.  Commissioners,  etc. ,  v.  Hammili, 
33  Hun.  348. 

Where  the  order  required  him  to  give  security  in  the  sum  of  (SSO,  for  his 
good  behavior^  and  a  bond  was  taken  in  the  sum  of  $600,  it  was  htM  to  \» 
void.     Id. 

Tlie  fact  that  the  instrument  is  unsealed,  while  tiiie  law  calls  for  an  under- 
taking, is  of  no  importance.    Id. 

An  undertaking,  under  this  section,  given  by  a  husband  to  suppoit  hk 
wife,  is  not  rendered  void  by  the  insertion  of  the  words  *'  according  to  )m 
means."    Bulkley  v.  Boyce.  17  St.  Rep.,  940  ;  48  Hun,  361. 

Jury  trial.— There  is  no  right  to  trial  by  jury.  Duffy  v.  Teogle,  1  Hill 
855;  6  id.,  75. 

Remedy. — If  the  disorderly  person  gives  the  security  required,  he  can- 
not be  punished.  People  ex  rd.  Van  Houton  v.  Sadler,  9/  N.  Y.,  147;  9 
N.  Y.  Ur. ,  473.  If  the  security  is  not  given,  he  may  be  committed  to  tiia 
county  jail  for  not  exceeding  six  months,  from  which  he  may  be  discharged 
at  any  time  upon  giving  security.     Id. 

A  bond,  given  under  this  section,  is  an  indemnity  bond.  Breichbid  v, 
Powles,  39  St.  Rep.,  857. 

Only  the  amount  actually  paid  out  for  the  support  of  thewifeandchildien 
can  be  recovered  thereon.    Id. 

No  order  can  be  made  under  this  section  for  a  specified  weekly  sum,  to  be 
paid  by  the  convicted  person  in  support  of  his  wiie.  People  t7.  Ehrsam,  41 
St.  Rep..  626  ;  16  N.  Y.  Supp.,  527,  528. 

It  is  no  defense  to  a  proceeding  under  this  section  that  the  defendant  has 
brought  an  action  of  divorce  against  the  complainant,  in  which  he  has  appealed 
from  a  judgment  against  him  to  the  court  of  a{>pealB  and  that  he  has  paid 
her  a  gross  sum,  awarded  to  her  in  Uiat  action,  for  alimony.  Peopie  v, 
Mitchell.  2  T.  &  C,  172. 

See  People  v.  Harris.  38  St.  Rep..  816  ;  14  N.  Y.  Supp.,  880 ;  People  exreL 
Balch  V.  Strickland,  13  Abb.  N.  C.,  476. 

§  902.  If  security  given,  defendant  to  be  disohargod.  If  no^r 
to  be  oonvioted.  Form  of  certifLoate.— If  the  undertaking  be  given, 
the  defendant  must  be  discharged.  But  if  not,  tbe  nuu^istrate 
must  convict  him  as  a  disorderly  person,  and  must  msuce  and 
sign  with  liis  name  of  office,  a  certificate  in  substantially  the 
following  form : 

''  I  certify,  that  A.  B.,  having  been  brought  before  me  charged 
with  being  a  disorderly  person,  1  have  duly  examined  the  charge, 
and  that  upon  his  own  confession  in  my  presence  [or  'upon  the 
testimony  of  C.  D.,'  etc.,  naming  the  witnesses],  by  which  ii 
appeai-s  that  he  is  a  [pui-suing  the  description  contained  in  the 
subdivision  of  section  899,  which  is  appropriate  to  the  case],  I 
have  adjudged  that  he  is  a  disorderly  person. 

''  Dated  at  the  town  [or  '  city ']  of  — ,  the  day  of         » 

"  E.  F., 

"  Justice  of  the  peace  of  the  town 
of    ,"  [or  as  the  case  may  be]. 

See  notes  under  preceding  section. 

See  People  v.  Ehrsam,  41  St  Rep.,  625  :  16  N.  Y.  Sun».,  887. 
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903.    Certificate  to  convtitnte  a  reeord  of  eonrietioB*  and  to  be 
d;  commitment  thereon.— The   magistrate    must   immedUtelj   eauae 

certificate,  which  constitutes  the  record  of  conviction,  to  b«  filed  in  tha 
2e  of  the  clerk  of  the  county,  and  must,  by  a  warrant  signed  by  him 
,h  his  name  of  office,  commit  the  defendant  to  the  county  jail,  or  in  tho 
i  of  New  York,  to  the  city  prison  or  penitentiary  of  that  city,  or  in  the 
inty  of  Kings,  to  the  penitentiary  of  that  county,  or  in  the  county  of 
nroe,  to  the  penitentiary  of  that  county,  for  not  exceeding  six  movtlia 
hard  labor,  or  until  he  gives  the  security  prescribed  in  section  nine  kna- 
d  and  one. 
Vm'd  by  ch.  302,  Laws  1902.    Took  effect  April  2,  1902. 

imended  by  chap.  860  of  1882. 

"his  amendment  made  special  provision  for  the  county  of  Kings. 
^  notes  under  section  901,  ante.  • 

te-enaotxnent.— Title  7  of  this  Ckxie,  entitled  *'  Of  proceedings  respect- 
disorderly  persons/'  of  which  this  section  forms  a  pieurt,  is  a  substantial 
enactment  of  title  5,  of  chap.  20,  part  1,  R.  S., entitled,  "Of  disorderly 
sons."    Matter  of  Wacher,  62  How.,  352. 

kmflnement. — ^A  nerson  convicted  before  a  justice  of  the  peace  in 
>any  coimty  *'as  a  (usorderly  person,"  may  be  sentenced  to  the  Albany 
litentiary.    Id. 

"he  confinement  of  vagrants,  convicted  before  a  justice  or  other  magistrate 
the  city  or  county  of  Albany,  in  the  Albany  county  penitentiary  ia 
per  uid  lawful  notwithstanding  this  section,    f^eople  v.  Coffee,  62  How., 

ee  People  v.  Ehrsam,  41  St  Rep.,  625  ;  16  N.  Y.  Supp.,  527. 

\  904.  Undertaking,  when  forfeited.— The  undertaking  men- 
ned  in  section  901  is  forfeited,  by  the  commission  of  any  of 
)  acts  which  constitute  the  person  by  whom  it  was  given  a 
orderly  person,  and  in  the  case  of  a  person  described  in  the 
'enth  and  eighth  subdivisions  of  section  899,  by  his  playing 
betting,  at  one  time  or  setting,  for  money  or  property  exceed- 
f  the  value  of  two  doUara  and  fifty  cents. 

KThat  constitutes  forfeiture. — ^The  acts,  specified  in  tins  section  as 
tstituting  a  forfeiture  of  an  undertaking,  contemplate  and  must  mean 
I  wherein  the  conations  prescribed  by  a  statute  is  contained.  Breichbiel 
?owleB,  89  St  Rep.,  857. 

a  an  action  upon  the  undertaking,  the  burden  is  with  the  plaintiff  to 
iblish  a  breach  of  the  condition  of  the  bond.    Lutes  v.  Shelley,  40  Hun, 

• 

"he  undertaking,  mentioned  in  section  901,  anfe,  is  forfeited  by  the  com- 
ision  of  any  of  the  acts  which  constitute  the  person,  by  whom  it  was 
en,  a  disorderly  person.    Bulkley  v.  Boyce,  17  St.    Rep. ,  940 ;  48  Hun, 

• 

he  undertaking  is  forfeited  when  the  husband  fails  and  neglects  to  provide 
the  wife  according  to  his  means.    Id. 

o,  when  he  abandons  wife  and  children  without  adequate  support.    Id. 
when  he  threatens  to  nm  away  and  leave  them  a  burden  upon  the 

>lic.    Id. 

'o  Tn^intAJn  an  actlon  upon  a  recognizance  given  upon  the  conviction  of  a 
son  as  a  disorderly  person  for  neglecting  to  support  his  wife  and  children, 
aust  be  made  to  appear  that,  subsequent  to  the  giving  of  the  bond,  he 
I  been  guil^of  sium  neglect.    People  v,  Ehrsam,  41  St.  Rep.,  626;  16 

Y.  Supp.,  627. 

^e  conviction  is  not  evidence  of  a  subsequent  breach  of  the  condition  of 

t  undertaking.    Id. 

In  undortakuig,  given  under  section  901,  ante,  by  a  husband  for  support 
wife  and  children  is  forfeited  only  by  proof  of  his  failure  to  do  so.   Id. 
Chis  proof  can  be  rebutted  by  showing  that  he  had  offered  to  support  his 
te.  ifshe  would  live  with  him.    Id. 
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It  is  a  defense,  in  an  action  on  the  undertaking,  that  the  woman,  alleged 
to  have  been  abandoned  or  left  unprovided  for  by  the  principal,  was  not  in 
fact  his  wife.     Duffy  v.  People,  6  Hill,  75. 

The  failure  to  pay  the  weekly  sum  specified  in  the  order  of  convictioDs  is 
a  breach  of  the  undertaking  given  under  sections  1455  and  1456  of  the  Con- 
Bolidation  Act.     People  v.  Ehrsam,  41  St  Rep.,  625  ;  16  N.  Y.  Supp.,  5527. 

The  conviction  of  a  husband  as  a  disorderly  person  under  sections  1455  and 
1456  of  the  Consolidation  Act  of  the  city  of  New  York  is  conclusive  that  an 
shall  support  his  wife  by  payment  of  the  specified  sum  to  the  commiasionen 
of  charities  and  corrections,  and  no  offer  to  furnish  any  other  support  for 
the  period  of  one  year  can  be  received  as  a  substitute  for  compliance  with 
the  magistrate's  order.     Id. 

^  905.     How  prosecuted,  and  proceeds  hovr  applieC Wh&L 

an  undertaking  is  forfeited,  it  may  be  prosecuted^  in  the  name  of 

the  county  superintendents  of  the  poor,  or  the  overseers  of  the 

poor  of  the  town,  or  in  the  city  of  hew  York,  in  the  name  of  the 

corporation  of  that  city,  and  the  sum  collected  in  the  action  must 

be  paid  into  the  county  or  city  treasury,  as  the  case  may  be,  for 

the  benefit  of  the  poor. 

Tn  cape  tlie  defoiulant  is  an  Indian,  it  must  be  prosecuted  in  the  ntme 
of  the  people  of  tlic  state  of  New  York  by  the  attorney -general,  or  at  his 
request  by  the  district  attorney  of  the  county,  and  the  sum  collected  in  tbe 
action,  must  be  paid  into  the  state  treasury,  for  the  benfit  of  the  Indim 
poor. 

^m'd  by  Chap.   1H.5,  L.  of  1901,  Ukinff  effect  September  1.  1001. 

The  case  of  People  v.  Pettit,  3  Hun,  410,  was  reversed  in  74  N.  Y.  320. 

See  Lutes  v.  Shelley,  40  Hun,  109;  Duffy  v.  People,  6  Hill.  75. 

§  906.  When  new  security  may  be  required,  or  defendant  com- 
mitted after  recovery  on  undertaking.— Upon  a  recovery  on  the 
undertaking,  tlie  court  in  wliich  it  is  had  may  require  from  the 
defendant  new  security,  in  the  manner  provided  in  section  901, 
or  if  he  fail  to  give  it,  may  commit  him  in  the  manner  provided 
in  section  903. 

This  section  does  not  necessarily  require  that  the  court,  entertaining  an 
action  upon  the  undertaking,  shall  possess  the  power  to  extend  its  jud^ 
ment  to  relief  beyond  such  recovery.     Lutes  v.  Shelley,  40  Hun,  199. 

§907.  Defendant  committed  for  not  glylnfir  security; 
how  discharged. — A  person  committed  as  a  disorderly  person, 
on  failure  to  give  security,  may  be  discharged  by  the  committin? 
macristrate,  or  any  two  justices  of  the  peace,  or  police  justices  or 
magistrates,  or  the  county  judge  of  the  county,  upon  giving  sectt- 
rity  as  originally  required,  pursuant  to  section  90L 

Amended  by  cliap.  :594  of  1884. 

This  aniendinont  substituted  after  the  words  '*  police  justices"  the  words 
*'  or  the  county  judge  of"  for  the  word  "  in." 
S(^e  notes  under  section  901,  ante. 

g  908.  Keeper  of  prison,  to  return  list  of  disorderly  per- 
sons, etc. — 'riie  keeper  of  every  prison  to  which  disorderly  pe^ 
sons  may  he  committed,  must  return  to  the  county  court  of  tne 
county/on  tlie  first  day  of  each  term,  a  list  of  the  persons  9C 
committed  and  then  in  custody,  with  the  nature  of  the  offense  oi 
eacli,  the  name  of  the  magistrate  by  whom  he  was  committedi 
arnl  thn  term   of  liis  imprisr^nment. 

AmM  by  chap.  880  of  1895.     In  effect  January  I,  1<W. 
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§  909.  Examination  of  the  case  by  the  court— The  county 

:>urt  must  thereupon  inquire  into  the  circumstances  of  each  case, 
tul  lie;\r  any  proof  that  may  be  offered,  and  must  examine  the 
ec!<>r«l  of  conviction,  which  is  evidence  of  tlie  facts  contained  in 
..,  until  (lisproved. 

§  910.  Court  may  discharge,  or  authorize  the  binding  out  of 
Lisorderly  i)er8on.— Tlie  court  may  discharge  a  pei*son  so  com- 
tiitted  from  imprisonment,  eitlier  absolutely  or  upon  liis  giving- 
ecurity  iis  provided  in  section  901,  or  if  he  be  a  minor,  may 
LUthorize  the  county  superintendents  of  the  poor,  or  the  over- 
leers  of  the  poor  of  the  town,  or  in  the  city  of  New  York,  com- 
nissionei-s  of  charities  and  corrections,  to  bind  him  out  in  some 
awful  calling  as  a  servant,  apprentice,  mariner  or  otherwise, 
iintil  he  be  of  age ;  or  if  he  l)e  of  age,  to  contract  for  his  service 
with  any  person,  as  a  laborer,  servant,  apprentice,  mariner  or 
otherwise,  for  not  exceeding  one  year.  The  binding  out  or  con- 
tract, pursuant  to  this  section,  hivs  the  same  effect  as  the  in- 
Jenture  of  an  apprentice,  with  his  own  consent  and  that  of  his 
parents,  and  subjects  the  peraon  bound  out  or  contracted,  to  the 
same  control  of  his  master  and  of  the  county  court  of  the  county, 
as  if  he  were  bound  its  an  apprentice. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  911.  Court  may  also  commit  him  to  prison.  Nature  and  dura- 
tion of  imprisonment.— The  court  may  also,  in  its  discretion, 
order  a  person  convicted  as  a  disorderly  person,  to  bp  kept  in 
the  county  jail,  or  in  the  city  of  New  York,  in  the  city  prison 
or  penitentiary  of  that  city,  for  a  term  not  exceeding  six  months 
at  hard  labor. 

§  91 2.  Order  to  procure  materials  and  implements,  and  to  com- 
pel him  to  work.— If  there  be  no  means  provided  in  the  prison, 
for  employing  the  offender  at  hard  labor,  the  court  may  direct 
the  keeper  to  furnish  him  such  employment  as  it  may  specify, 
and  for  that  purpose,  to  purchase  materials  and  imj)lements,  not 
exceeding  a  prescribed  value,  and  to  compel  the  offender  to  per- 
form the  work  allotted  toliim.  The  expenses  incurred  in  carry- 
ing the  order  into  effect,  must  be  paid  to  the  keeper  by  the 
county  treasurer,  upon  the  delivery  to  him  of  tlie  order  of  the 
jourt,  and  an  accpunt  under  the  oath  of  the  keeper,  of  the  mate- 
rials and  implements  furnished. 

§  913.  Expenses  of  materials  or  implements,  how  paid  for,  and 
proceeds  of  labor,  how  disposed  of.— The  keeper  must  sell  the 
)roduce  of  the  labor  of  the  offender,  and  must  account  for  the 
tost  of  the  materials  or  implements  purcliased,  and  for  one-half 
>f  the  surplus  to  the  board  of  supervisors,  and  pay  it  into  the 
iounty  treasury,  and  pay  the  other  half  of  the  surplus  to  the 
)erson  by  whom  it  was  earned  on  his  discharge  from  imprison- 
nent.  He  must  also  account  to  the  court,  when  required,  for 
he  materials  or  implements  purchased,  and  for  the  disposition 
)f  the  proceeds  of  the  labor  of  the  offender. 
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TITLE  VIIL 

OF  PROCEEDINGS  REPKESENTING  THE  SUPPORT  OF  POOR 

PERSONS. 

Section  1)14.  Who  may  be  compelled  to  support  poor  relatives. 

915.  Order  to  compel  a  person  to  support  a  poor  relative,  etc 
1)10.  Court  to  hear  the  case,  and  make  order  oi  support. 

917.  Support,  when  to  be  apportioned  among  different  relative*. 

918.  Order,  to  prescribe  time  during  which  support  is  to  wn- 

tinue,  or  may  be  indefinite.    When  and  how  order  may  be 
varied. 
019.  Costs,  by  whom  to  be  paid,  and  how  enforced. 

920.  Action  on  the  order,  on  failure  to  comply  therewith. 

921.  Proceedings  against  absconding  parents,  leaving  children 

chargeable  to  public,  etc. 

922.  Seizure  of  their  property.     Transfer  thereof,  when  void. 

923.  Warrant  and  seizure,  when  confirmed  or  discharged.    Di- 

rection of  the  court  thereon. 

924.  Warrant,  in  what  cases  to  be  discharged. 

92i5.  Sale  Of  the  property  seized,  and  application  of  its  proceeiis. 
920.  Powers  of  superintendent  of  poor. 

?  914.  WJio  may  be  compeled  to  support  poor  relativefL— The  father, 
mother  and  children,  if  of  suiticient  ability,  of  a  poor  person  who  is  insane, 
blind,  old,  lame,  impotent  or  decrepit,  .so  as  to  l)e  unable  by  work  to  main- 
tain iiinipelf,  must  at  their  own  charge,  relieve  and  maintain  him  in  a  man- 
ner to  be  ai)proved  by  the  overseers  of  the  poor  of  the  town  where  he  is,  or 
in  The  City  of  New  York,  by  the  commissioners  of  public  charities.  If  ■•ucli 
poor  person  be  in.sane,  he  shall  be  maintained  in  tne  manner  prescribed  liv 
the  insanity  law.  The  father,  mother,  husband,  wife  or  children  of  a  p<v>r 
insane  person  legally  conmiitted  to  and  confined  in  an  institution  supported 
in  whole  or  in  part  by  the  State,  shall  be  liable,  if  of  sufficient  ability,  for 
the  support. and  maintenance  of  such  insane  person  from  the  time  of  hi^J 
reception   in   such   institution. 

Am'd,  ch.  300  of  1898.     In  cfTect  April  22,  1898. 

See  notes  under  section  020,  pos/. 

The  ea.se  of  Norton  v.  Rhodes,  18  Barb.,  100,  was  overuled  in  Goodale  r. 
Lawrence,  88  X.  Y.,  ftlG. 

Ro-o-iactment. — This  title  embodies  substantially  the  provisions  of  prior 
statutes  on  the  subject,  llerendeen  r.  DeWitt,  17  St.  Kep.,  298;  49  Hun. 
n.l :   1  N.  Y.  Supp.,  409. 

Who  liable. — This  statute  provides  a  particular  scheme  for  the  support 
an<l  maintenance  of  a  particular  class  of  persons  unable  to  maintain  them- 
selves, vi/...  of  persons  who  have  relatives  within  prescribed  degrees,  who 
are  of  sullicient  ability  to  relieve  and  maintain  them.  Matter  of  Weaver  r. 
Benjamin,  4.")  St.  Rep.,  90;  18  N.  Y'.  Supp..  630,  0.31. 

At  common  law,  cliihiren  were  not  bound  to  support  their  parents  h«t 
under  the  provisions  of  this  section  children  mav  be  compelled  to  support 
imliprent  parents.     Vlrich  r.  T'lrich.  42  St.  Rep.  217;   17  X.  Y.  Supp..  7^- 

I'nder  this  title,  the  child  is  bound  to  aid  in  the  support  of  a  parent  if 
he  is  a  poor  person  and  unable  to  maintain  himself,  and,  if  he  fail;*  to  (!«> 
so,  the  court  of  sessicms  may  compel  him.     Stevens  v.  Cheney,  36  Hun.  -• 

At  coTinnon  law,  no  lecfal  duty  rests  upon  a  child  to  support  his  indisent 
parent.  IIerend(M'n  r.  DeWitt,  nnie.  Until  proc»eedings  to  charpi*  him  with 
such  supi)ort  are  taken  as  provided  by  statute,  he  is  not  liable  therefor.    W- 

A  frrandchild  is  liable  to  support  ma  ml  parents.  Ex  parte  Uunt,  5  Cow., 
284. 

A  husband  is  not  bound  to  maintain  his  wife's  bastard  children  born  he- 
fore  their  marria«:re.     ^linden  r.  Cox.  7  Cow.  23.'>. 

In  what  plnco. — The  specified  relatives  are  under  an  absolute  duty,  at 
their  own  charjro.  to  support  the  persons  described,  not  in  the  poor-house* 
nor  even  throu<rh  the  a^'cncy  of,  but  only  in  a  manner  to  be  approA-ed  hf 
the  poor  authorities  of  town  or  county.  Matter  of  Weaver  v,  Benjamin.  45 
St.  Rep.,  07;  IS  X.  Y,  Supp.,  030.  03*1.  This  scheme  is  outside  of  the  pen- 
eral  provisions  of  the  statute  for  the  care  and  relief  of  the  poor,  who  are, 
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or  who  become,' a  public  charge."  Id.  Its  purpose  ia  to  prevent  these  per* 
sons  from  becoming  a  public  charge.  Id.  Thej  are  not  to  be  made  and 
marked  as  public  paupers  by  being  consigned  to  the  poor-house  of  the 
county.    Id. 

The  court  of  sessions  has  no  power  to  prescribe  the  place  where  the  poor 
person  shall  be  supported,  nor  any  of  the  conditions  of  such  support,  except 
that  the  manner  of  it  shall  be  such  as  is  approved  by  the  overseer  or  super- 
intendent of  the  poor.    Id. 

Whatever  power  there  is  over  that  support  is  vested  in  the  overseers  or 
superintendents  of  the  poor;  the  sessions  can  only  declare  the  duty  to  sup- 
port, and  in  default  to  fix  the  sum  to  be  paid.     Id. 

§  915.  Order  to  compel  a  person  to  support  poor  relatlTos,  et 
cetera. — If  a  relative  of  a  poor  person  fail  to  relieve  and  maintain  him, 
as  provided  in  the  last  section,  the  overseers  of  the  poor  of  the  town  where 
he  is,  or  in  the  city  of  New  York,  the  cumniissioner  of  public  charities 
may  apply  to  the  court  of  ^joneral  sessions  of  the  county  of  New  York,  or 
to  the  county  court  of  any  other  county  where  the  poor  person  dwells,  for 
iin  order  to  compel  such  relief  upon  at  least  live  days  written  notice,  served 
personally  or  hy  leaving  it  at  the  last  place  of  residence  of  the  person  to 
whom  it  is  dirtK^ted.  in  ca^ie  of  his  absence,  with  a  person  of  suitable  age 
and  discretion.  If  such  poor  person  be  insane  and  leji^ally  committed  to  and 
confined  in  an  institution  supported  in  whole  or  in  part  by  the  state,  and 
his  relatives  refuse  or  nej»lect  to  pay  for  his  support  and  mantenancc 
therein,  a{)plication  may  be  made  by  the  treasurer  of  such  institution  in 
the  manner  provided  in  this  section,  for  an  order  directing  the  relatives 
liable  therefor  to  make  such  payment. 

Amended  by  chap.  620,  Laws  1904.    Takes  effect  Sept.  1,  1904. 

5  916.  Conrt  to  lionr  the  case  and  make  order  of  snpport. — At  the  time 
appointed  in  the  notice,  the  court,  or  a  judge  thereof,  must  proceed  sum- 
marily to  hear  the  alleprations  and  proofs  of  the  parties,  and  must  order 
such  of  the  relatives  of  the  ])oor  person  mentione;!  in  section  nine  hundred 
and  fourteen,  as  were  served  with  tho  notice  and  are  of  sufficient  abilitv, 
to  relieve  and  maintain  him,  specifying  in  the  order  the  sum  to  be  paid 
weekly  for  his  support,  and  rc(]uivin^  it  to  be  paid  by  the  fatlior,  or  if  there 
be*  none,  or  if  he  be  not  of  suflicicnt  ability,  ihou  by  the  children,  or  if  there 
be  none,  or  if  they  be  not  of  sullicient  ability,  thnn  bv  t!:e  mother.  If  the 
application  be  made  to  secure  an  order  conipellin*^  relatives  to  pay  f  r  the 
maintenance  of  insane  poor  persons  committed  to  and  confined  in  an  insti- 
tution supported  in  whole  or  in  part  by  tlic  state  such  order  shall  specify 
the  sum  to  l>e  paid  for  his  maintenance  by  his  relatives  liable  therefor,  from 
the  time  of  his  recc])tion  in  sucli  institution  to  the  time  of  makimf  such 
order,  and  also  the  sum  to  be  ])ai(i  weekly  for  his  future  maintenance  in 
such  institution.  The  relative*^  ^crved  with  such  notice  shall  be  deemed  to 
be  of  sufficient  ability,  unices  the  contrary  shall  alTirmatively  appear  to  the 
«atisfaetion  of  the  court  or  a  jiidirc  thereof. 

Am'd.  chap.  399  of  1898.     Tn  effect  April  22,  18J)8. 

§  917.  SnpportJivhon  to  be  apportioned  amoiiird!frerentrplaflvrs.~Tf 
it  appear  that  any  such  relative  is  unable  to  wholly  maintain  the  poor  per- 
son or  to  pay  for  his  maintenance  if  confined  in  a  state  institution  for  the 
in.^ane.  but  is  able  to  contribute  toward  his  siiy)i>ort.  the  court,  or  a  jud<^'e 
thereof,  may  direct  two  or  more  rt'latives  of  different  dejrrees.  to  maintain 
him  or  to  pay  for  his  niaintenance  in  such  an  in^titutioTi  if  insane,  yvc- 
tscribinp  the  proportion  which  each  mu-^t  contribute  for  that  ])urposc;  and 
if  it  appear  that  the  relatives  are  not  of  snlVwirnt  ability  wholly  to  main- 
tain him.  or  to  pav  for  his  maintenance  in  sik  h  institution,  if  in<«ane,  but 
are  able  to  contribute  somethinir.  the  court,  or  a  iudjre  thereof,  must  direct 
the  sum,  in  proportion  to  their  ability,  which  they  hh:ill  ])ay  weekly  for  that 
purpose.  If  it  appears  that  the  relatives  who  are  iijible  for  the  mainten- 
ance of  an  insane  poor  person  confined  in  a  state  institution  for  the  insane 
are  not  able  to  pay  the  whole  amount  due  for  such  maintenance  from  the 
time  of  such  poor  person's  admission  to  such  institution,  the  court,  or  a 
judee  thereof,  must  direct  the  sum  to  be  paid  for  such  maintenance,  in  pro- 
portion to  the  abilitv  of  the  relatives  liable  therefor. 

Am'd.  chap.  399  of  1898.    Tn  effect  April  22,  1898. 

CoiitrtlmHon. — Tn  ea«e  that  one  of  two  persons  eouallv  liable  is  unable 
to  contribute  his  entire  proportion  of  the  support  of  their  indigent  relative, 
the  court  of  sessions  is  authorized  to  require  him  to  contribute  according  to 
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his  ability,  and  to  require  the  other  to  pay  the  residue.    Stone  v.  Burgess, 
47  X.  v.,  521. 

An  order  for  the  support  of  a  poor  person  may  direct  two  out  of  five  chil- 
dren to  furnish  the  support,  ana  those  two  in  unequal  amounts.  Stone  r. 
Burgess,  2  Lans.,  439. 

Aeiiun.  — hither  person  charged  by  the  order  is  liable  on  default  and  the 
amount  of  his  contribution  may  be  recovered  in  a  separate  action.    Id. 

lu  %k  Uo»e  name.  — Where  the  poor  are  a  charge  upon  the  county,  the 
action  to  enforce  such  support  is  properly  brought  by  the  superintendent 
of  the  poor.    Id. 

See  Herendeen  v.  DeWitt,  17  St  Rep.,  298;  1  N.  Y.  Supp.,  469;  4^ 
Hun,  55. 

§  918.  Order  to  preseribe  time  during  whieh  support  is  to  eon* 
tinne*  or  may  be  indefinite  i  when  and  how  order  may  be  varied. 
^The  order  may  specitiy  the  time  during  which  the  relatives  must  maintain 
the  poor  person,  or  during  which  any  o£  The  sums  directed  by  the  oourt.  or.a 
judge  thereof  are  to  be  paid,  or  i  t  may  beindefini  te  or  until  t  tie  further  order 
of  the  court,  or  a  judge  thereof.  If  the  order  be  for  payment  of  a  wet^kly 
sum  for  the  maintenance  of  an  insane  poor  person  in  a  state  institution, 
the  order  shall  specify  that  such  sum  shall  be  paid  as  long  as  such  insane 
poor  person  is  maintained  in  such  institution.  The  court,  or  a  judge  there- 
of, may  from  time  to  time  vary  the  order,  as  circumstances  may  require,  on 
the  application  either  of  any  relative  allected  by  it,  or  of  an  officer  on  whose 
application  the  order  was  made,  upon  ten  days'  written  notice. 

Am'd,  chap.  399  of  1898.     In  etiect  April  l22,  1898. 

See  Matter  of  Weaver  v.  Benjamin,  45  St.  Rep.,  97;  18  N.  Y.  Supp.,  631; 
Herendeen  v.  DeWitt,  17  St.  Kep.,  298;  49  Hun,  55;  IN.  Y.  Supp.,  469. 

§  919.  Costs  by  whom  to  be  paid  and  how  enforced. — ^The  costs 
and  expenses  of  the  application  nmst  be  ascertained  by  the  court,  and  paid 
by  the  relatives  against  whom  the  order  is  made;  and  the  payment  thereof, 
and  obedience  to  the  order  of  maintenance,  and  to  any  order  for  the  pay- 
ment of  money  may  be  enforced  bv  attachment. 

See  Herendeen  v,  DcWitt,  17  St.  Rep.,  298;  1  N.  Y.  Supp.,  469;  4^ 
Hun,  55. 

§  920.  Action  on  the  order  on  failure  to  comply  therewith  —If  a 
relative,  required  by  an  order  of  the  court,  or  a  judge  thereof,  to  relieve  or 
maintain  a  pour  person,  neglect  to  do  so  in  the  manner  approved  by  the 
officers  mentioned  in  section  nine  liundred  and  fourteen,  and  neglect  to  pay 
to  them  weekly  the  sum  prescribed  by  the  court,  or  a  judge  thereof,  the 
officers  may  maintain  an  action  against  the  relative,  and  recover  therein 
the  sum  prescribed  by  the  court,  or  a  judge  thereof,  for  every  week  the 
order  has  been  disobeyed,  to  the  time  of  the  recovery,  with  costs,  for  the 
use  of  the  poor.  If  the  order  directs  a  relative  to  pay  for  the  mainte- 
nance of  an  insane  poor  person  in  a  state  institution,  and  such  relative 
refuses  or  neglects  to  pay  tlie  amount  specified  therein,  an  action  may 
be  brought  by  tlie  treasurer  of  such  institution  in  its  corpiTate  name  to 
recover  the  amount  due  to  such  institution  bv  virtue  of  such  order. 

Am'd,  ch.  399  of  1808.     In  elFcct  April  22,  1898. 

See  notes  under  section  914,  antr. 

Place  of  support. — I'nder  such  order,  the  relative  may  provide  for  the 
support  at  such  place,  and  in  such  maimer,  as  he  shall  deem  proper,  pro- 
vided the  place  and  maimer  are  ai)provo(l  bv  tlie  proper  officers.  Duel  v. 
Lamb,  1  T.  &  C.  (>(l.  It  is  not,  until  he  has  neglected  or  refused  to  do  thus 
that  he  is  liable  f(»r  the  sum  directed  to  be  paid.     Id. 

The  court  of  sessions  has  no  authority  to  prescril)e  the  place  or  manner 
of  support.  Id.  Whatt^ver  power  there  is  over  that  support  is  vested  in 
tlie  overseers  or  superintendents  of  the  poor.  Id.;  Converse  v.  McArthur, 
17  Barb..  410. 

If  the  indigent  person  leaves  without  the  fault  of  the  supporting  party, 
and  the  latter  is  ready  and  willing  to  receive  him  back  and  support  him, 
his  duty,  under  the  order,  i^  fully  di>jcharged.  Duel  v^  Lamb,  1  T.  A  C^ 
69:  Converse  r.  McArthur.  17  Barb.,  410. 

See  Herendeen  r.  DeWitt,  17  St.  Rep.,  298;  49  Hun,  55:  1  S.  Y.  Snpp^ 
4G9. 
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§  921.  Parents  leaving  children  chargeable  upon  the  public. 
— When  the  father,  or  the  mother  being  a  widow  or  Uving 
separate  from  her  husband,  absconds  from  the  children,  or  a 
tiusband  from  his  wife,  leaving  any  of  them  chargeable  or 
ikely  to  become  chargeable  upon  the  public,  the  officers  men^ 
lioned  in  section  nine  hundred  and  fourtc^en  may  apply  to  any 

wo  justices  of  the  peace  or  police  justices  in  the  county  in 
.vhich  any  real  or  personal  property  of  the  father,  mother  or 
lusband  is  situated,  for  a  warrant  to  seize  the  same.  Upon 
lue  proof  of  the  facts,  the  magistrate  must  issue  his  warranty 
luthorizing  the  officers  so  applying  to  take  and  seize  the 
)roperty  of  the  person  so  absconding.  Whenever  any  child 
ihall  be  committed  to  an  institution  pursuant  to  any  provi- 
sion of  law,  any  criminal  court  or  magistrate  may  issue  a 
varrant  for  the  arrest  of  the  father  of  the  child,  and  examine 
nto  his  ability  to  maintain  such  child  in  whole  or  in  part ; 
md  if  satisfied  that  such  father  is  able  to  contribute  toward 
lie  support  of  the  child,  then  such  court  or  magistrate  shall, 
)y  order,  require  the  weekly  payment  by  such  father  of  such 
;um,  and  in  such  manner  as  shall  be  in  said  order  directed, 
:owards  the  maintenance  of  such  child  in  such  institution,^ 
vhich  amount  When  paid  shall  be  credited  by  the  institution 
o  the  city,  town  or  county  against  any  sums  due  to  it  there- 
rom  on  account  of  the  maintenance  of  the  child. 

Am'd  by  chap.  220  of  1888,  which  added  the  last  sentence  of  the  present 
lection,  again  ain'd  by  chap.  13.  L.  1003,  which  placed  it  in  the  hands  of  a 
rouit  or  magistrate,  and  which  takes  effect  Sept.   1,   1903. 

See  note  under  section  023,  post. 

This  section,  in  case  of  a  commitment  of  a  child  to  an  institution  under 
he  Penal  Ck)de,  auUiorizes  a  magistrate  to  order  the  father  to  pay  a  sum 
'or  the  child's  support  which  is  to  be  credited  by  the  institution  to  the  city, 
own  or  county  against  any  sum  due  for  maintenance.  People  ex  rel.  St. 
klagdalen  School,  etc.  r.  Dickson,  32  St.  Rep.,  496;  57  Hun,  815;  10  N.  ¥• 
^upp.,  605. 

§  922.  Seizure  of  their  property.  Transfer  thereof,  when 
iroid.— The  ofBcera  so  applying  may  seize  and  take  the  property, 
Kvherever  it  may  be  found  in  the  same  county ;  and  are  vested 
i^rith  all  the  right  and  title  thereto,  which  the  pei"son  absconding 
then  had.  The  sale  or  transfer  of  any  personal  })roperty,  left  in 
the  county  from  which  he  absconded,  made  after  the  issuing  of 
the  warrant,  whether  in  payment  of  an  antecedent  debt  or  for  a 
new  consideration,  is  absolutely  void.  The  officers  must  inmie- 
iiately  make  an  inventory  of  the  property  seized  by  them,  and 
return  it,  together  with  their  proceedings,  to  tlie  next  county  couil: 
Df  the  county  where  they  reside,  there  to  be  filed. 
Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  923.  Warrant  and  seizure,  when  confirmed  or  discharged. 
Directionofthecourt  thereon.— The  court,  upon  inquiring  into 
the  circumstances  of  the  case,  may  confirm  or  discharge  the 
(warrant  and  seizure  ;  and  if  it  be  confirmed,  must,  from  time  to 
time,  direct  what  part  of  the  personal  property  must  be  sold, 
ind  how  much  of  the  j^roceeds  of  the  sale,  and  of  the  rents  and 
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profits  of  the  real  property,  if  any,  are  to  be  applied  toward  the 

maintenance  of  the  children  or  wife  of  the  person  absconding. 

The  court  of  sessions  is  to  inouire  into  the  merits  of  the  case.  People  <t 
re/.  Reed  v.  Overseers,  etc.,  23  Barb.,  286.  The  officers  must  produce  evi- 
dence to  establish  the  case,  and  the  party  whose  property  is  seized  may  con- 
test the  matter.    Id. 

§  924.  Warrant,  in  what  cases  to  be  discharged.— If  the  party 
against  whom  the  warrant  issued,  return  and  support  the  wife  or 
children  so  abandoned,  or  give  security  satisfactory  to  any  two 
justices  of  the  peace,  or  police  justices  in  the  city,  village  or 
town,  to  the  overseers  of  the  poor  of  the  town,  or  in  the  city  of 
New  York,  to  the  commissioners  of  charities  and  corrections, 
that  the  wife  or  children  so  abandoned  shall  not  be  chargeable 
to  the  town  or  county,  then  the  warrant  must  be  discliarged  by 
an  order  of  the  magistrates,  and  the  property  taken  by  ^^rtue 
thereof  restored  to  the  party. 

§  925.  Sale  of  the  property  seized,  abd  application  of  its  pro- 
ceeds.—The  officers  must  sell  at  public  auction  the  propertr 
ordered  to  be  sold,  and  receive  the  rents  and  profits  of  the  real 
property  of  the  person  absconding,  and  in  those  cities,  villages 
or  towns  Avhich  are  required  to  support  their  own  poor,  the  ofR- 
cei*s  charged  therewith  must  apply  the  same  to  the  support  of 
the  wife  or  children  so  abandoned ;  and  for  that  purpose  miist 
draw  on  the  county  treasurer,  or  in  the  city  of  New  York,  upon 
the  comptroller,  for  the  proceeds  as  directed  by  special  statutes. 
They  must  also  account  to  the  county  court  of  the  county,  for  all 
money  so  received  by  them,  and  for  the  application  thereof,  from 
time  to  time,  and  may  be  compelled  by  that  court  to   render  that 
account  at  any  time. 
Am'd  by  chap.  880  of  1895.    In  effect  January  1.  1896. 

§  926.  Powers  of  superintendents  of  poor.— In  those  counties 
where  all  the  poor  are  a  charge  upon  the  county,  the  superin- 
tendents of  the  poor  are  vested  with  the  same  powers,  as  are 
given  by  this  title  to  the  overeeers  of  the  poor  of  a  town,  in 
respect  to  compelling  relatives  to  maintain  poor  persons,  and  in 
respect  to  the  seizure  of  the  property  of  a  parent  absconding  and 
abandoning  his  family  ;  and  are  entitled  to  the  same  remedies 
in  their  names,  and  must  perform  the  duties  required  by  this 
title,  of  overseers,  and  are  subject  to  the  same  obligations  and 
control. 

Superintendents  of  poor.— Tliis  section  gives  to  the  Buperintendents 
of  the  |xx)r  of  those  counties  in  which  all  the  poor  are  a  county  charge  the 
powers  pjiven  to  th(»  overseers  of  the  towns  by  the  preceding  sections  of  this 
tith'.     Matter  of  Weaver  ?'.  Benjamin,  45  St.  Rep.,  97  ;  18  N.  Y.  Supp.,  631. 

The  application  to  coini)el  relatives  to  maintain  poor  persons  should  be 
made  by  the  county  superintendent,  where  all  the  poor  are  a  charge  upoa 
the  county.     Matter  of  Tillotson  r.  Smith.  12  St.  Rep.,  382. 

But  where  the  proceedings  do  not  contemplate  the  support  of  the  poor 
person  in  the  count}'  house,  but  by  the  relative  in  his  own  nouse,  the  over- 
seers of  the  poor  of  the  town  are  (lie  proper  parties  to  make  the  applicatioQt 
Id. 
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TITLE  IX- 

OF   proceedings  respecting  masters,  apprentices    and 

SERVANTS. 

43BCTION  027.  Ck>mplamt  against  apprentice  or  servant,  for  absenting  him* 

self,  or  refusing  to  serve,  or  for  a  misdemeanor  or  ill  be- 
havior. 
028.  Warrant,  when  complaint  is  made   in  the  absence  of   the 
defendant. 

929.  Warrant,  by  whom  and  how  executed. 

930.  Hearing  the  complaint,  and  committing  or  discharging  the 

defendant. 

931.  Complaint  against  the  master,  for  cruelty,  misusage  or  viola- 

tion of  duty. 

932.  Hearing  the  complaint  and  dismissing  it  or  discharging  the 

apprentice  or  servant. 

933.  Preceding  sections,  not  applicable  to  apprentice  with  whom 

money  is  received  or  agreed  for. 
984.  Complaint  against  master  in  such  case,  and  direction  thereon. 

935.  If  complaint  not  compromised,  the  master  to  be  held  to  appear 

at  county  court. 

936.  Proceedings  thereon  and  order  of  the  court. 

937.  Complaint  by  master  against  clerk  or  apprentice,  where  money 

is  paid  or  agreed  for.     Clerk  or  apprentice,  when  held  to  ap- 
pear at  county  court. 
988.  Proceedings  thereon,  and  order  of  the  court. 

939.  Repealed. 

940.  Repealed. 

§  927.  Complaint  against  apprentice  or  servant,  for  absenting 
himself,  or  reflising  to  serve,  or  for  a  misdemeanor  or  ill  behavior. 

— If  an  apprentice  or  servant,  lawfully  bound  to  service  as 
prescribed  by  special  sUitutes,  willfully  absent  himself  there- 
from, without  the  leave  of  his  master,  or  refuse  to  serve  accord- 
ing to  his  duty,  or  be  guilty  of  any  misdemeanor  or  ill  behavior, 
his  master  may  make  complaint  of  the  facts  under  oath,  before 
a  justice  of  the  peace  or  police  justice  in  the  county,  or  l)efore 
the  mayor,  recorder  or  city  judge  of  the  city  where  he  resides. 

See  chap.  284  of  1893,  amending  chap.  934  of  1871,  in  reference  to  appren- 
tices and  employers. 

Two  classes  of  proceedings  are  provided  for  by  this  title  ;  one  to  )>e  taken 
by  the  master,  the  other  bv  apprentices  and  servants.  Matter  of  KiUoran 
V.  Barton,  26  Hun,  648  ;  14  W.  Dig.,  490. 

§  928.  Warrant,  when  complaint  is  made  in  the  absence  of  the 
deiendant.— If  the  complaint  be  made  in  the  absence  of  the 
defendant,  and  the  facts  be  proved  to  the  satisfaction  of  tbe 
magistrate,  he  must  issue  a  warrant,  signed  by  him,  with  his 
name  of  office,  to  a  peace  officer  of  tlie  county  or  city,  command- 
ing him  to  arrest  tlie  defendant  and  bring  him  before  the  mag- 
istrate forthwith,  or  at  a  specified  time  and  place,  to  answer  tlie 
complaint. 

§  929.  Warrant,  by  whom  and  how   executed.— The  peace 
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officer  must  accordingly  execute  the  warrant,  by  arresting  the 
defendant  and  taking  him  before  the  magistrate. 

§  930.  Hearing  the  complaint,  and  committing  or  HianhftrgiTig 
the  defendant.— The  magistrate  must  immediately,  or  at  a  time 
to  which  he  may,  for  good  cause  adjourn  the  matter,  proceed  to 
hear  the  allegations  and  proofs  of  the  parties,  and  if  the  com- 
plaint appear  to  be  well  founded,  must  commit  the  defendant  to 
the  county  jail,  or  in  the  city  of  New  York,  to  the  city  prison  of 
that  city,  for  not  exceeding  one  month,  at  hard  labor,  where  he 
must  be  confined  in  a  room  with  no  other  person ;  or  may,  hy  a 
certificate,  signed  by  him  with  his  name  of  office,  discharge  the 
defendant  from  the  service  of  his  master,  and  the  master  from 
all  obligations  to  the  defendant. 

§  931.  Complaints  against  the  master  for  cruelty,  misiisage  or 
violationof  duty.— If  a  master  be  guilty  of  cruelty,  misusage» 
refusal  of  necessary  provisions  or  clothing,  or  any  other  viola- 
tion of  duty  toward  his  apprentice  or  servant,  as  prescribed  by 
special  statutes,  or  by  the  indenture  or  contract  of  service,  the 
apprentice  or  servant  may  make  complaint  on  oath,  to  any  of 
the  magistrates  mentioned  in  section  927,  who  must  summon 
the  defendant  before  him,  at  a  specified  time  and  place. 

Special  proceeding. — A  proceeding  under  this  section  is  a  special 
proceeding.     Matter  of  Killoran  v.  Barton,  26  Hun,  648  ;  14  W.  Dig.,  490. 

Summons. — By  this  section,  it  is  provided  tliat  the  magistrate  must 
summon  the  defendant  before  him  at  a  specified  time  and  place.    Id. 

No  provision  is  made  for  a  warrant  of  arrest,  nor,  in  terms,  for  a  convic- 
tion or  judgment.    Id. 

Appeal.— By  section  749,  aiife,  the  right  of  appeal  is  given  in  words 
which  do  not  include  cases  where  only  a  certificate  is  to  be  made  by  a  mag* 
istrate.     Id. 

Where  an  apprentice  or  servant  makes  a  complaint  to  a  magistrate,  under 
this  section,  accusing  his  master  of  cruelty  or  any  otlier  violation  of  duty, 
the  decision*of  the  magistrate  thereon  is  not  reviewable  on  appeal.    Id. 

The  case  of  Matter  of  Killoran  v.  Barton,  ante,  was  decided  before  the 
amendment  of  1884  to  sections  515  and  749,  mite.  By  such  amendment, 
provision  was  made  for  appeals  in  special  proceedings  of  a  criminal  nature. 

§  932.  Hearing  the  complaint,  and  dismissing  it  or  disoharginCf 
the  apprentice  or  servant— The  magistrate  must  immediately  or 
at  a  time  to  which  he  may,  for  good  cause,  adjourn  the  matter* 
proceed  to  liear  the  allegations  and  proofs  of  the  parties,  and  u 
the  complaint  be  well  founded,  must,  by  a  certificate  under  his 
hands,  with  his  name  of  office,  discharge  the  apprentice  or  serv- 
ant from  the  service  of  liis  master ;  or  if  not,  he  must,  by » 
similar  certificate,  dismiss  the  complaint. 

See  notes  under  preceding  section. 

§  933.  Preceding  sections,  not  applicable  to  apprentice  with 
whom  money  is  received  or  agreed  for.— The  preceding  sections 
of  this  title  do  not  extend  to  an  apprentice,  whose  master  has 
received,  or  is  entitled  to  receive,  a  sum  of  money  with  him,  as 
a  compensation  for  his  instruction. 

§  934.  Complaint  against  master  in  such  casOy  and  direction 
thereon.— Wliere  money  is  paid  or  agreed  to  be  paid,  on  binding 
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out  a  clerk  or  apprentice,  be  may  make  the  complaint  mentioned 
in  section  931,  and  the  magistrate  to  whom  it  is  made  must  ex- 
amine it,  as  provided  in  section  932,  and  on  such  examination, 
may  make  such  order  and  direction  between  the  parties,  as  the 
justice  of  the  case  may  require. 

This  section  provides  for  a  case  other  than  those  named  and  included  in 
sections  931  and  932,  anU,  Matter  of  Killoran  t>.  Barton.  26  Hun,  649  ;  14  W. 
Dig.  490. 

§  935.  If  eomplaint  not  comproinised,  the  master  to  be 
held  to  appear  at  coanty  court. — If,  in  tlie  case  mentioned  in 
the  last  section,  the  complaint  cannot  be  compromised,  the  magis- 
trate must  take  a  written  undertaking  from  the  master,  for  his  ap- 
pearance at  the  next  term  of  the  county  court  of  the  county,  in  a 
sum,  and   with  sureties  approved  by  him. 

Am'd  by  chap  880  of  1895.     In  efifect  January  1,  1896. 

See  Matter  of  Killoran  v.  Barton,  26  Hun,  649;  14  W.  Dig.  490. 

§  936.  Proceedings  thereon^  and  order  of  the  court.. — 

Upon  hearing  the  parties,  the  court  may,  by  an  order  entered  upon 
the  minutes,  direct  that  the  clerk  or  apprentice  be  discharged  from 
service,  and  that  the  money  paid  or  agreed  for  in  binding  him 
out,  be  refunded,  if  paid,  to  the  person  who  advanced  it,  or  his 
personal  representatives,  or  if  not  paid,  that  it  be  discharged,  and 
that  any  security  given  therefor  be  delivered  up  or  canceled. 

§  937.  Complaint  by  master  against  clerk  or  apprentice^ 
where  money  is  paid  or  agreed  for.  Clerk  or  apprentice 
when  held  to  appear  at  county  court. — The  master  of  a  clerk 
or  apprentice,  where  money  is  paid  or  agreed  for  on  binding  him 
out,  may  make  the  complaint  mentioned  in  section  927,  and  the 
magistrate  to  whom  it  is  made  must  proceed  thereupon,  as  pro- 
vided in  sections  928  to  930,  both  inclusive,  and  may  discharge 
the  complaint,  or  if  in  his  opinion  it  will  be  well  founded,  may 
take  a  written  undertaking  in  a  sum  and  with  sureties  to  be  approved 
by  him,  for  the  appearance  of  the  clerk  or  apprentice  at  the  next 
term  of  the  countv  clerk  of  the  county. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  938.  Proceedings  thereon,  and  order  of  the  court. — 

Upon  hearing  the  parties,  the  court  may  proceed  as  provided  in 
section  936,  and  may  punish  the  clerk  or  apprentice,  by  fine  or 
imprisonment,  or  both,  as  for  a  misdemeanor. 

§  939.  Repealed  bv  chao.  272  of  1896.  To  take  effect  October 
1,  1896. 

§  940.  Repealed  bv  chap.  272  of  1896.  To  take  effect  October 
1,  1896. 


i 
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TITLE  X. 
Of  Crimu^al  Statistics. 

89CnoN  941.  District  attorney  to  farnish  Btatement  to  clerk. 

94)i.  Clerk  of  court  of  special  sessions  in  tlie  city  and  oounty  of  New  Tork  to 
furnish  stutement  to  secretary  of  state. 

943.  Clerk  to  furnish  statemeni  to  secretary  of  state. 

944.  Penalty  for  neglect. 

945.  Secretary  of  state  to  report  to  legislature. 

946.  Secretary  uf  state  to  furnish  forms. 

§941.  Statement  of  district  attorney. — Within  ten  days  after 
the  adjournment  of  any  criminal  court  of  record  in  this  state,  Ha 
district  attorney  of  the  county  in  which  the  court  shall  be  held, 
shall  furnish  to  the  clerk  of  the  county  a  certified  statement  con- 
taining the  names  of  all  persons  convicted  of  crime  in  said  court; 
the  crime  for  which  convicted ;  whether  the  conviction  was  upon 
a  trial  or  upon  a  plea  of  guilty  and  whether  sentence  was  sus- 
pended or  the  defendant  placed  on  probation ;  the  cases  in  which 
counsel  were  assigned  by  the  court  to  defend  the  defendant;  the 
sex,  age,  nativity,  residence  and  occupation  of  the  defendant; 
whether  married  or  single ;  the  degree  of  education  and  religious 
instruction ;  whether  parents  are  living  or  dead ;  whether  tem- 
perate or  intemperate,  and  whether  before  convicted  or  not  of  any 
crime,  and  any  other  information  regarding  them  as  may  seem 
to  him  expedient.  If  necessar\'  in  order  to  obtain  information  of 
these  facts,  the  defendant  may  be  interrogated  upon  oath  in  court 
by  the  district  attorney  before  judgment  is  pronounced.  He 
shall  also  furnish  to  the  clerk  of  the  court  a  certified  statement 
containing  the  names  of  all  probation  officers  appointed  by  the 
court,  with  their  address  and  date  of  appointment. 

Amended  by  L.  lUOI,  ch.  372.    To  take  effect  Sept  1, 1001. 

§  g42.  Statement  of  clerk  of  conrt  of  special  sessioiu  in  V^w 
York. — The  clerk  or  the  deputy  clerk  of  the  court  of  special  ses- 
sions in  the  city  and  county  of  New  York  shall  on  or  before  the 
first  day  of  February,  eighteen  hundred  and  ninety-five,  and 
quarterly  thereafter,  transmit  to  the  secretary  of  state  a  tabulated 
and  certified  statement,  in  the  form  prescribed  by  the  secretaO'  01 
state,  containing  the  name  of  every  person  convicted  of  a  crime, 
of  every  person  against  whom  sentence  was  suspended,  and  of 
every  person  ])laccd  on  probation  in  such  court,  after  October 
thirty-first,  eighteen  hundred  and  ninety-four,  and  since  the  date 
of  the  closing  of  each  last  preceding  quarterly  report ;  a  descnp- 
tion  of  the  ofTcnsc  of  which  such  person  was  convicted;  whether 
the  conviction  was  upon  a  trial  or  upon  a  plea  of  guilty:  and  the 
date  of  the  conviction ;  and  also  a  certified  statement  containing 
tlic  names  of  all  pro])ation  officers  appointed  by  the  court,  wiu» 
their  address  and  date  of  appointment.  The  police  clerks  of  th« 
citv  marrislratcs  of  the  city  of  Xew  York  shall  on  or  before  Feo- 
ruary  first,  nineteen  hundred  and  one,  and  annually  thereafter, 
transmit  to  tl:e  secretary  of  state,  a  tabulated  statement  made  fr«" 
their  records,  showing  the  numl)er  of  males  and  females  convicte" 
of  crime  during  each  month,  in  the  preceding  quarter  in  ^^c  sev- 
eral courts  of  such  city  magistrates:  the  number  convicted  01 
each  offense,  the  number  sentenced,  the  number  fined,  the  numhw 
of  those  against  whom  sentence  was  suspended,  and  the  "^JJ"^ 
placed  on  probation :  and  shall  also  furnish  a  certified  statcm«« 
containing  the  names  oi  2\\  vtob^^uon  officers  appointed  by  tnc 
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strates,  with  their  address  and  date  of  appointment.  Such 
ments  shall  be  in  the  form  prescribed  by  the  secretary  of 

• 

nded  by  L.  1901,  ch.  872.    To  take  effect  Sept.  1, 1001. 

)43.  Statements  to  secretary  of  state. — On  or  before  the  first 
Df  February,  eighteen  hundred  and  ninety-five,  and  quarterly 
jafter,  the  clerk  of  each  county  shall  transmit  to  the  secretary 
ate  a  tabulated  and  certified  statement,  in  the  form  prescribed 
le  secretary  of  state,  of  all  the  matters  contained  in  the  state- 
s  filed  with  such  clerks  by  the  district  attorney  of  such  county 
October  thirty-first,  eighteen  hundred  and  ninety-four ;  and 
le  name  of  each  person  shown  to  be  convicted  by  a  court  of 
al'  sessions  by  the  certificate  of  conviction  filed  with  him  by 
istrates  holding  courts  of  special  sessions  after  October  thirty- 
eighteen  hundred  and  ninety-four,  and  since  the  date  of  the 
tig  of  each  last  preceding  quarterly  report  made  after  October 
y-first,  eighteen  hundred  and  ninety-four,  and  showing  the 
ise  for  which  each  person  was  so  convicted;  whether  the 
iction  was  upon  a  trial  or  upon  a  plea  of  guilty ;  the  sentence 
•sed,  whether  the  sentence  was  suspended,  ^nd  whether  the 
idant  was  placed  on  probation.  Said  certified  statement  shall 
contain  the  names  of  all  probation  officers  appointed  by  said 
ts  of  special  sessions,  with  their  address  and  the  date  of  tlieir 
intment, 

nded  by  L.  1001,  ch.  373.    To  take  effect  Sept.  1, 1001. 

44.  Id. — For  every  neglect  of  any  justice,  magistrate  or  clerk 
imply  with  the  requirements  of  this  title,  he  shall  forfeit  the 
of  fifty  dollars,  to  be  recovered  by  a  civil  action  in  the  name 
le  people  of  the  state. 

)45.  The  secretary  of  state  shall,  on  or  before  March  first,  in 
year,  cause  all  the  information  and  statistics  contained  in  the 
l^oing  certified  statements  made  to  him  by  the  several  county. 
s,  to  be  compiled  and  tabulated  in  convenient  form  for  refer- 

and  so  arranged  that  each  fact  shall  appear  under  its  appro- 
e  column  or  heading,  and  subdivided  according  to  the  crime 
Tense  charged,  and  transmit  the  same  to  the  legislature. 
t6.  Secretary  of  state  to  furnish  forms. — The  secretary  of  state 
cause  this  title  to  be  published  with  f  rms  and  instructions  for  tlie 
Lion  of  the  duties  therein  prescribed,  and  copies  thereof  to  be  fur- 
l  annually  to  each  county  clerk.  The  forms  furnislied  by  the  secre- 
f  state  as  herein  provided,  shall  contain  in  tabulated  form,  the  nature  of 
offense  upon  which  a  conviction  was  had,  the  court  before  which  the 
lant  was  convicted,  the  character  of  the  sentence  imposed,  the  cases 
defendant  had  been  previously  convicted,  the  cases  where  sentence  was 
ided,  the  cases  where  the  defendant  was  placed  upon  probation,  and  the 
vhere  the  orobation  was  revoked,  together  with  the  age,  sex,  nativity 
sSdence  of  tne  defendant.    And  a  sufficient  number  of  copies  of  this  title, 

such  instructions,  and  of  the  forms  to  be  used  by  the  district  attorney, 
k  or  deputy  clerk  of  the  court  of  special  sessions  of  the  city  and  county 
V  York,  shall  also  be  furnished  to  each  clerk  to  enable  him  to  furnish  at 
me  copy  thereof  annually  to  the  district  attorney,  and  the  clerk  of  the 
rf  special  scions  of  the  city  and  county  of  New  York  and  the  county 
ball  distribute  the  copies  of  this  title  and  of  such  forms  and  instructions 
ing^,  and  when  said  county  clerk  is  not  a  salaried  officer  his  dlsburse- 

t£d  Qompensation  for  his  services  under  this  act  shall  be  a  county 
.  Tbe  expense  of  the  secretary  of  state  in  publishing  this  title  and  dis- 
ng  copies  tbereof,  and  of  such  forms  and  instructions  as  are  berein  re- 
.  shall  be  paid  by  the  treasurer  of  the '  state,  upon  tbe  warrant  of  the 
roller,  from  moneys  in  the  treasury  not  otberwise  apigctopid^Xftdi. 
Qded  hy  h,  im,  ch,  872.    To  ta  ko  effect  Sept.  1, 1901. 
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TITLE    XL 

MISCELLANEOUS  PROVISIONS,   RESPECTING  SPECIAL    PROCEEDINGS 

OF  A  CRIMINAL  NATURE. 

Section  950.  Parties  to  a  special  proceeding,  bow  designated. 

951.  Provisions  .respecting  entitling  affidavits,  applicable. 

952.  Courts  and  magistrates  to  issue  subpoenas,  and  punlsb  disobedi* 

ence  of  witnesses. 


§  950.  Parties  to  a  special  proceeding,  how  designated.— The 

party  prosecuting  a  special  proceeding  of  a  criminal  nature,  is 

designated  in  this  Code,  as  the  complainant,  and  the  adverse 

party  as  the  defendant. 

See  People  ex  rel  Scherer  tj.  Walsh,  33  Hun,  346  ;  67  How.,  484 :  2  N.  Y. 
Cr.,  826. 

Matter  of  KUloran  v.  Barton,  26  Hun,  648 ;  14  W.  Dig.,  490. 

§  951.  Provisions  respecting  entitling  affidavits,  applicable.- 

The  provisions  of  this  Code,  in  respect  to  entitling  affidavits  in 

a  criminal  action,  are  applicable  to  special  proceedings  of  i 

criminal  nature. 

See  People  ex  rel,  Scherer  v,  Walsh,  83  Him,  846  ;  67  How.r484 ;  2  N.  Y. 
Cr.,  326. 

§  952.  Courts  and  magistrates  to  issue  subpoenas,  and  puniBh 
disobedienco  of  witnesses.— All  courts  and  magistrates  having  be- 
fore tliem  special  proceedings  of  a  criminal  nature,  may  issue 
subpoenas  for  witnesses,  and  punish  their  disobedience  iii  the 
same  manner  as  in  criminal  actions. 

See  People  ex  rd,  Scherer  u.  Walsh,  33  Hun,  346  ;  67  How.,  484 ;  2  N.  Y. 
Cr.,  326. 


GENERAL   PROVISIONS    AND  DEFINITIONS  APPU- 

CABLE  TO  THIS  CODE. 

Section  053.  Abatement  of  nuisance. 

O.VI.  No  part  of  this  Code  retroactive,  unless  expressly  so  dedazel 

\)'hi,  Ke pealed. 

9.">(».  Kepealed. 

957.  Repealed. 

95>^.  Definition  of  "  signature.'' 

95t).  Definition  of  **  magistrate/ 

960.  Definition  of  '*  peace  ofllcer.' 

961.  Definition  of  "  county  court.' 

962.  To  what  actions  and  proceedings  this  Code  applies. 

963.  When  Code  to  talte  effect. 


» 


§  953.  Abatement  of  nuisance.— Where  a  person  is  convicted 

of  keeping  or  maintaining  a  public  nuisance,  and  sentenced  to 
punishment,  tlie  court  may  in  its  judgment,  in  addition  to  or  in 
phiee  of  other  punishment,  direct  that  the  nuisance  be  abated^ 
and  issue  an  order  to  the  sheriff  of  the  proper  county  to  ex- 
ecute  the  judgment  as  therein  directed. 

In  cases  of  nuisances,  the  court,  upon  conviction,  is  anthorised  to  oidar 
that  the  nuisance  be  abated.    Syracuse,  etc.,  v.  People,  66  Barb.,  26. 

The  usual  and  customary  means,  employed  to  abate  a^bawdr  hooee  aia 
nuisance,  are  set  in  motion  by  the  courts  which  admiodsfta'  fiie  oiiini» 
law,  whose  machinery  is  suflficient  to  gyve  to  the  common^  fnD  relirfa 
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A  case,  and,  at  the  same  time,  administer  such  punishment  as  will  prevent 

J  recurrence  of  the  evil.     Anderson  v.  Doty,  88  Hun,  168. 

§  954.  I^o  part  of  this  Code  retroactive,  unless  expressly  so  de- 

arod.— No  part  of  this  Code  is  retroactive,  unless  expressly  so 
K^lared. 

955  ^as  repealed  by  chap.  677  of  1892. 

956  ^as  repealed  by  chap.  677  of  1893. 

957  was  repealed  by  chap.  677  of  1892. 

8  958.  Definition  of  "  signature."-The  term  "  signature  •* 
eludes  a  mark,  when  the  person  cannot  write  ;  his  name  being 
ritten  near  it,  and  the  mark  being  witnessed  by  a  person  who 
rites  his  own  name  as  a  witness,  except  to  an  affidavit  or  de- 
)8ition,  or  a  paper  executed  before  a  judicial  officer ;  in  which 
ise  the  attestation  of  the  officer  is  sufficient. 

§959.  Definition  of  "magistrate."— Unless  when  otherwise 
•ovided,  the  term  "  magistrate  "  signifies  any  one  of  the  mag- 
trates  mentioned  in  section  147. 

§  960.  Definition  of  "  peace  officer."— Unless  when  otherwise 
•ovided,  the  term  "  peace  officer "  signifies  any  one  of  the 
Seers  mentioned  in  section  154. 

§961.  Definition  of  " county  court.*'  —  The  term  "county 

>urt"  includes  "the  court  of  general  sessions  in  the  city  and 

unty  of  New  York,"  wherever  such  inclusion  does  not  conflict 

ith  other  provisions  of  this  Coda 

Ajn'd  by  chap.  880  of  1895.    In  effect,  January  1,  1895. 

§  962.  To  what  actions  and  proceedings  this  Code  applies.— 

lus  Code  applies  to  criminal  actions,  and  to  all  other  proceed- 

gs  in  criminal  cases  which  are  lierein  provided  for,  from  the 

ne  when  it  takes  effect ;  but  all  such  actions  and  proceedings, 

eretofore  commenced,  must  be  conducted  in  the  same  manner 

if  this  Code  had  not  been  passed ;  except  that  if  in  any  local 
»tute  confined,  by  its  terms,  to  a  town  or  village  or  to  a  county 

city  other  than  tlie  city  and  county  of  New  York,  any  pro- 
eding  is  prescribed,  in  addition  to  those  prescribed  by  this 
:)de  and  not  inconsistent  with  it,  the  same  shall  remain  un- 
fected  by  it. 

3ee  section  719  of  Penal  Code. 

rhe  case  of  People  ©.  Bork,  31  Hun,  360  ;  2  N.  Y.  Cr.,  56,  was  reversed  in 

N.  Y.,  188;  2N.  Y.  Cr.,  177. 

Application. — ^The  Code  of  Criminal  Procedure  applies  simply  to  pro- 
cure.    People  c.  Dowling,  1  N.  Y.  Cr.,  530. 

rhiB  provision  does  not  relate  to  the  organization  of  the  court.    Ostrander 
Peoplfi,  29  Hun,  513  ;  1  N.  Y.  Cr.,  282  ;  17  W.  Dig.,  873. 
Fhis  section  siniply  preserves  the  existing  rules  of  procedure  in  pending 
aes.    People  ».  Bork,  96  N.  Y.,  188  ;  2  N.  Y.  Cr.,  183. 

Ol^eot. — The  general  object  and  design  of  this  Code  were  to  collect  the 
rious  statutes  relating  to  the  subject  and  to  furnish  a  uniform,  harmoni- 
s  and  oompirdieiisive  system  of  criminal  practice,  to  apply  to  and  govern 
I  crim^ial  proceedings  thereafter  instituted  in  any  of  the  courts  of  the 
lie.  Peo^  V,  Hovey,  92  N.  Y.,  558  ;  1  N.  Y.  Cr.,  286. 
Ihe  direOTOQ  in  this  section  that  criminal  actions  and  proceedings  there- 
fore commenced  " must  be  conducted  in  the  same  manner,"  etc.,  has  no 
ferenoe  to  the  orKaniasation  of  criminal  courts,  but  to  the  proceedings  in 
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•uch  courts.  People  v.  Bork,  96  N.  Y.,  188.  197;  2  N.  Y.  Cr.,  177;  Ostrander 
V,  People,  29  Hun.  513.  619;  1  N.  Y.  Cr..  282. 

Before  Code. — Where  an  indictment  is  found  prior  to  the  time  the 
Code  of  Criminal  Procedure  took  effect,  its  provisions  do  not  apply  to  the 
case.    Ostrander  v.  People,  28  Hun,  48. 

Where  an  indictment  is  found  prior  to  September  1,  1881,  the  review  of 
the  judgment  is  governed  by  the  laws  in  forc«  before  the  Code  of  Criminal 
Procedure  took  effect.    People  v.  Augsbury,  2  N.  Y.  Cr.,  561. 

Where  all  the  indictments  were  filed  before  the  Code  of  Criminal  Pro- 
cetlure  became  law,  a  motion  to  dismiss  the  indictments  and  discharge  the 
defendant  from  imprisonment  must  be  disposed  of  by  the  rules  and  practice 
as  they  existed  previous  to  the  enactment  of  the  said  Code.  People  v.  Beck- 
with,  2  N.  Y.  Cr.,  29 ;  People  v.  Smith,  id.,  45. 

An  indictment,  found  before  the  Code  of  Criminal  Procedure  went  Into 
effect,  is  to  be  construed  without  regard  to  the  provisions  of  that  act.  Jef- 
ferson r.  People,  101  N.  Y.,  20 ;  3  N.  Y.  Cr.,  575. 

All  indictments,  filed  previous  to  the  time  of  the  taking  effect  of  the  Code 
of  Criminal  Procedure,  must  be  governed  by  the  previously  existing  practice 
and  procedure.  People  v.  Beckwith,  2  N.  Y.  Cr.,  29  ;  People  ©.  Smith,  id., 
45. 

All  criminal  actions  and  proceedings,  commenced  prior  to  the  enactment 
of  this  Code,  must  be  conducted  in  the  same  manner  as  though  the  same 
had  not  been  passed.  People  ex  reL  Sherwin  v.  Mead,  28  Hun,  231  ;  64 
How.,  41 ;  15  W.  Dig.,  552. 

Where  an  indictment  was  found  prior  to  the  enactment  of  this  Code,  the 
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proceedings,  therein  provided  for,  from  the  time  it  takes  effect.     People  v. 
Holmes,  2  St.  Rep.,  676 ;  5  N.  Y'.  Cr.,  130  ;  41  Hun,  56. 

Where  the  indictment  is  found  after  the  Code  of  Criminal  Procedure  was 
enacted  and  took  effect,  the  proceedings  are  governed  by  its  provisions. 
People  V.  Petrea,  92  N.  Y.,  128  ;  1  N.  Y,  Cr.,  244 ;  65  How.,  59. 

Appeal. — ^The  suing  out  of  a  writ  of  error  after  the  passage  of  this  Code 
is  not  within  the  saving  clause  of  this  section.  McKeon  r.  People,  1  N.  Y. 
Cr.,  456  ;  16  W.  Dig.,  347 ;  94  N.  Y.,  648. 

A  conviction  after  the  passage  of  this  Code,  upon  an  indictment  found 
prior  to  that  time,  cannot  be  reviewed  by  writ  of  error,  but  only  by  appeaL 

Where  the  indictment  was  found  and  the  proceedings  were  had  prior  to 

September  1,  1881,  all  fmther  proceedings  in  the  case  must  be  conducted  as 

though  the  Code  had  not  been  passed.     Willett  v.  People,  27  Hun,  469,  470. 

Tlie  review  in  such  case  must  be  made  imder,  and  by  virtue  of,  a  writ  of 

•error.     Id. 

See  People  v.  Petrea,  30  Hun,  112  ;  1  N.  Y.  Cr.,  214  ;  People  v.  McMahon, 
1  N.  Y.  (Jr.,  64 ;  64  How.,  285  ;  People  v.  Sessions,  62  id.,  418 ;  10  Abb.  N. 
C,  192. 

§  963.  When  Code  to  take  eflrect.-This  Code  shall  take  effect 
on  the  firet  day.  of  September,  1881.  When  construed  in  con- 
nection with  other  statutes,  it  must  be  deemed  to  have  been 
enacted  on  tlie  fourth  day  of  January,  eighteen  hundred  and 
eighty-one,  so  that  any  statute  enacted  after  that  day  is  to  have 

the  same  effect  as  if  it  had  l)een  enacted  after  this  Code. 

Time. — The  Code  of  Criminal  Procedure  took  effect,  September  1,  1881. 
WUlett  V,  People,  27  Hun,  469,  470 ;  People  v.  Welch,  1  N.  Y.  Cr.,  488. 

It  was  the  intention  of  the  codifiers  that  this  and  the  Penal  Code  should 

So  into  effect  at  the  same  time,  but  the  legislature  determined  otherwise^ 
[atter  of  McMahon,  1  N.  Y.  Cr.,  63  ;  64  How.,  284. 

Construction. — When  this  Code  is  construed  in  connection  with  other 
statutes,  it  must  be  deemed  to  have  been  enacted  on  January  4,  1881,  so 
that  any  statute  enacted  after  that  day  is  to  have  the  same  effect  as  though 
enacted  after  this  Code.  Matter  of  Kamscar,  1  N.  Y.  Cr.,  S8;  10  Abb/N. 
C,  442 ;  63  How.,  285  ;  Matter  of  McMahon,  1  N.  Y.  Cr.,  68  ;  64  How.,  284 ; 
People  exrel.  ICnowlton  v.  Sadler,  2  N.  Y.  Cr.,  440. 
See  People  v.  Sessions,  62  How.,  418 ;  10  Abb.  N.  C.  192. 
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THE  SECTIONS  AEE  INDICATED  BY  HEAVY  FACE  FIGURES. 


Annotations  of  Decisions  reported  up  to  Jvne  1,  1905,  relating 

to  the  provisions  of  the  Criminal  Code. 


a.  Criminal  Code. — The  Penal  and  Criminal  Codes  $hould 
not  be  deemed  to  have  changed  the  rules,  or  the  procedure, 
which  pre;.viously  existed,  unless  the  language  of  their  provi- 
sions clearly  compels  the  courts  so  to  hold.  People  v.  Wilson, 
151  N.  Y.  403;  aflf'g,  7  A.  D.  326;  40  S.  107;  People  v.  Palmer, 
109  N.  Y.  117;  People  v.  Adler,  140  id.  335. 

4.  By  this  section,  all  crimes  must  be  prosecuted  by  indict- 
ment, except  where  proceedings  are  had  for  removal  of  cer- 
tain officers  and  crimes  arising  in  the  militia  or  in  the  land  or 
naval  forces,  and  such  crimes  as  are  hereinafter  or  in  special 
statutes  specified  as  cognizable  by  courts  of  special  sessions 
and  police  courts.  Steinert  v.  Sobey,  14  A.  D.  505 ;  78  S.  R. 
146 ;  44  S.  146. 

7.  Object. — ^The  object  of  this  code  was  to  promote  substan- 
tial justice  in  securing  to  the  accused  a  fair  trial  upon  an  in- 
telligible accusation,  and  in  preventing  the  escape  of  a  guilty 
person  through  technicalities,  which  are  without  merit,  with 
respect  to  the  procedure  preliminary  to  or  upon  the  trial. 
People  V.  Adler,  55  St.  Rep.  669;  140  N.  Y.  331;  aff'g,  53 
St.  Rep.  936. 

8.  Where  a  defendant  in  a  court  of  special  sessions  under- 
takes to  procure  counsel  and  procures  an  adjournment  for  that 
purpose,  he  is  not  entitled  of  right  to  further  delay  on  the  ad- 
journed day  on  the  ground  of  absence  of  counsel,  especially 

where  no  excuse  is  shown  for  snch  absence.    People  v.  Hilde- 
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brandt  (Co.  Ct.  1896),  16  Misc.  195.  While  it  is  the  practice 
of  magistrates  empowered  to  hold  courts  of  special  sessions 
to  inform  the  defendant,  when  arraigned,  of  his  right  to  coun- 
sel and  to  give  him  time  to  procure  counsel,  if  he  so  desires, 
yet  it  has  been  held  that  an  omission  by  the  magistrate,  hold- 
ing such  a  court,  to  inform  the  defendant  of  his  right  to  coun- 
sel was  not  error.  Id.  The  right  of  confrontment  provided 
by  subdivision  3  is  not  violated  by  reading  of  testimony  on 
second  trial  taken  on  the  first  trial  in  the  presence  of  the  ac- 
cused represented  by  counsel  exercising  the  full  right  of  cross- 
examination.  People  V.  Elliott,  172  N.  Y.  146;  17  N.  Y.  Crim. 
Rep.  30. 

9.  Where  a  defendant  relies  upon  an  adjudication  of  the 
matters  in  controversy  in  a  former  suit,  he  is  not  confined  to 
the  record  alone,  but  may  show  by  extrinsic  proof  what  par- 
ticular matters  were  litigated,  provided  the  matters  sought  to 
be  shown  were  within  the  issues  tried.  People  ex  rel.  Hunt 
V.  Markell,  84  S.  R.  766  (50  S.  766)  ;  Rake  v.  Pope,  7  Ala.  161; 
Williams  v.  State,  13  Tex.  App.  285,  288;  Com.  v.  Sutherland, 
109  Mass.  342.  The  plea  of  a  former  conviction  is  a  good  plea 
in  bar,  however  irregular  the  proceedings  before  the  justice 
may  have  been.  People  ex  rcl.  Hunt  v.  Markell,  supra;  State 
V.  George,  53  Ind.  434;  Brinkman  v.  State,  57  Ind.  76. 

10.  See  Matter  of  Taylor,  60  St.  Rep.  144;  8  Misc.  159;  28 
Supp.  500,  which  was  affirmed  by  the  general  term  in  59  St. 
Rep.  887,  but  the  latter  judgment  was  reversed  in  62  St.  Rep. 

17s;  143  N.  Y.  219. 

Crimination. — No  one  shall  be  compelled  in  any  judicial  or 
other  proceeding  against  himself,  or  upon  the  trial  of  issues 
between  others  to  disclose  facts  or  circumstances  that  can  be 
used  against  him  as  admissions  tending  to  prove  his  g^ilt  or 
connection  with  any  criminal  offense  of  which  he  may  then  or 
aftc^rwards  be  chartrcd,  or  the  sources  from  which  or  die  means 
bv  which,  evidence  of  its  eoniniission  or  of  his  connection  with 
it  niav  \}e  obtained.  People  ex  rel.  Taylor  v.  Forbes,  62  St. 
Rep.  179;  143  X.  Y.  219;  rev'ff  59  St  Rep.  887,  which  affM, 
()()  id.  13B;  PeoT)le  v.  ilather,  4  Wend.  230;  People  v.  Hack- 
ley,  24  N".  Y.  84;  People  v.  Sharp,  12  St.  Rep.  217;  107  X. 
Y.  427.  Xothinfr  s^liort  of  absolute  immunity  from  prosecution 
can  take  the  j)laee  of  such  privilege.  Id.  He  does  not,  by 
answ(n-inc'  tlie  «jeneral  questions  as  to  his  connection  with  the 
affair,  waive  this  privileire.      T<1. 

Though  a  person  may  l)e  wholly  innocent  of  crime  and  as- 
sort liis  iiinoooiieo,  lio  is  still  entitled  to  the  protection  acrainst 
n^voaling   any   fact    which   tends   to   charge  him    with    crime. 
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People  ex  rel.  Taylor  v.  Seaman,  59  St.  Rep.  462;  8  Misc.  154. 
Where  he  believes  that  the  answers  to  the  questions  will  tend 
to  criminate  himself,  he  has  the  right,  as  matter  of  law,  upon 
testifying  to  such  belief,  to  refuse  to  answer  such  questions. 
Id.  But  it  is  not  enough  for  the  witness  to  throw  himself 
upon  his  privilege.      Id. 

A  witness  shall  not  be  compelled  in  any  proceeding  to  make 
disclosures  or  to  give  testimony  which  will  tend  to  criminate 
him  or  subject  him  to  fines,  penalties,  or  forfeitures.  Matter 
of  Attorney  General,  21  Misc.  101 ;  81  S.  R.  20;  47  S.  20. 

Identification. — It  is  not  error,  in  a  criminal  action,  for  the 
court  to  compel  the  defendant  to  stand  up  for  identification. 
People  v.  Gardner,  63  St.  Rep.  21;  144  N.  Y.  119;  38  N.  E. 
Rep.  1003;  modifying  and  affirming  57  St.  Rep.  18;  73  Hun, 
II ;  25  Supp.  1072. 

Privilege. — The  witness,  in  his  silence  is  behind  the  shield 
of  the  Constitution  and  enjoys  absolute  protection  against 
every  species  of  judicial  compulsion  as  a  witness  to  self  ac- 
cusation of  crime,  unless  the  statute  affords  him  absolute  im- 
munity from  punishment  for  any  crime  which  his  testimony 
called  for  might  be  competent  as  tending  to  prove,  or  unless 
it  is  so  perfectly  clear  and  plain  and  to  preclude  all  reasonable 
doubt  that  the  answer  cannot  possibly  tend  in  any  degree  to 
subject  him  to  the  peril  of  a  criminal  prosecution.  People  v. 
Lewis  (Sup.  Ct.  O.  &  T.  1895),  70  S.  R.  482;  14  Misc.  264. 

Where  a  person,  who  is  indicted  for  forging  a  note  which  he 
has  paid  and  taken  up  before  the  indictment  was  found,, is 
served  with  a  subpoena  duces  tecum  to  produce  the  note  be- 
fore the  grand  jury,  but  before  the  return  of  the  subpoena, 
voluntarily  at  the  request  of  the  district  attorney,  surrendered 
the  note,  and  it  is  put  in  evidence  before  the  grand  jury,  he, 
by  surrendering  the  note,  waives  his  right  to  withdraw  it  from 
evidence.  People  v.  Sebring  (Sup.  Ct.  O.  &  T.  1895).  69  S.  R. 
612;  14  Misc.  31.  Whenever  an  accused  person  sees  fit  to  put 
himself  in  the  position  of  a  witness,  he  is  in  precisely  the  same 
situation  as  any  other  witness,  and  the  opposing  party  has 
the  same  right  to  cross-examine  him  as  he  would  any  other 
witness.      Id. 

Testimony  against  self. — Where,  upon  the  trial  of  an  indict- 
ment, defendant's  books  of  account,  which  had  been  seized 
and  brought  into  court,  were  introduced  into  evidence  without 
any  objection  on  his  part  on  the  ground  that  they  were  intro- 
duced against  his  will,  there  is  no  compulsion  within  the 
meaning  of  the  constitutional  provision,  declaring  that  no 
person,   in   a   criminal   action,  shall   be   compelled   to   testify 
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against  himself.  People  v.  Spiegel,  62  St.  Rep.  136;  143 
N.  Y.  107;  38  N.  E.  Rep.  284;  aff'g  56  St.  Rep.  ^27%  75  Hun, 
161 ;  26  Supp.  1041. 

II.  Special  Sessions. — This  section  defines  the  courts  of 
this  state  having  original  jurisdiction.  People  ex  rel.  Kenney 
y.  Cornell,  57  St.  Rep.  844;  27  N.  Y.  Supp.  857.  A  court  of  a 
justice  of  the  peace  is  not  to  be  found  in  the  enumeration. 
Id.  The  court  of  special  sessions  has  no  jurisdiction  to  en- 
tertain an  application  for  a  warrant.      Id. 

For  all  the  purposes  of  their  action,  courts  of  special  ses- 
sions are,  by  this  section  of  the  Code,  now  made  courts  of 
record,  except  as  to  the  provisions  of  the  Constitution  provid- 
ing for  the  removal  of  magistrates  who  may  hold  such  courts. 
People  ex  rel.  Dunnigan  v.  Webster  (Sup.  Ct.  Sp.  T.  1895), 
71  S.  R.  676;  14  Misc.  617. 

iia.  Added  by  chap.  372,  Laws  1901.  Amended  by  chap. 
613,  Laws  1903,  which  apparently  supersedes  chap.  274,  Laws 
1903.  Amended  chap.  508,  Laws  1904.  Amended  by  chap. 
656,  Laws  1905. 

39.  See  notes  under  sec.  874  of  Criminal  Code. 

Civil  action  pending. — Court  of  general  sessions  has  juris- 
diction to  try  an  indictment  for  perjury,  though  the  action  or 
proceeding  in  which  it  is  alleged  the  offense  was  committed,  is 
pending  and  undetermined.  People  v.  Hayes,  54  St.  Rep. 
184,  188;  24  N.  Y.  Supp.  194;  afT'd,  56  St.  Rep.  456;  140  N.  Y. 

484. 

If  the  defendant  desires  to  await  the  determination  of  the 
civil  action,  he  should  make  a  prpper  application  to  that  eflFcct 
before  entering  upon  the  trial  of  the  indictment.      Id. 

39.  Courts  of  Sessions. — This  section  defines  the  jurisdiction 
of  courts  of  sessions.  People  ex  rel.  Crouse  v.  Sup'rs,  etc., 
53  St.  Rep.  796;  70  Hun,  560;  24  N.  Y.  Supp.  796;  afTd,  54 
St.  Rep.  934. 

The  court  of  sessions  is  a  court  possessing  superior  crim- 
inal jurisdiction  and  common  law  powers.  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  etc.  57  St,  Rep.  404;  141  N.  Y. 
288;  rev*g  50  St.  Rep.  234;  People  v.  Bradner,  10  St.  Rep. 
667;  107  N.  Y.  I. 

Subdivision  3  of  this  section  provides  that  courts  of  sessions 
shall  have  jurisdiction  to  hear  and  determine  appeals  from 
orders  of  justices  of  the  peace  under  the  provisions  of  law 
respecting  the  support  of  bastards.  People  ex  rel.  Crouse  v. 
Sup'rs,  etc.  id. 

44.  Amended  by  chap.  387,  Laws  1902. 

45.  Where  order  convening  county  court  was  neither  pub- 
lished for  three  weeks  before  the  term  or  for  four  weeks  pre- 
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(Tious  to  time  of  holding  first  term,  the  court  is  not  organized 
md  an  indictment  found  is  invalid.  People  v.  Nugent,  15 
M.  Y.  Crim.  Rep.  312;  57  App.  Div.  542. 

55.  See  Laws  1895,  chap.  880,  sec.  2. 

56.  See  Laws  1895,  chap.  880,  sec.  2.  Sec.  26  amended  by 
::hap.  560,  Laws  1901,  also  by  chap.  249,  Laws  1902. 

Presumptions  and  inferences  will  not  be  indulged  in  to 
*onfer  jurisdiction  in  the  court  of  special  sessions.  People  v. 
McLaughlin,  15  N.  Y.  Crim.  Rep.  337;  57  App.  Div.  454. 
Magistrates  of  New  York  city  has  no  jurisdiction  to  try 
charge  of  misdemeanor  for  speeding  automobile.  People  v. 
Patterson,  16  N.  Y.  Crim.  Rep.  508,  38  Misc.  79.  Sub.  26 
atmended  by  chap.  560,  Laws  1901 ;  also  by  chap.  249,  Laws 
1902.  Sub.  36  added  by  chap.  92,  Laws  1903.  Subs.  36  and 
37  become  37  and  38. 

See  People  ex  rel.  O'Brien  v.  Woodworth,  60  St.  Rep.  767 ; 
78  Hun,  586;  29  Supp.  211. 

See  People  ex  rel.  Shortell  v.  Markell,  20  Misc.  149;  79  S.  R. 
?04,  908 ;  45  S.  904,  908. 

Assault. — Assault  in  the  third  degree  is  one  of  the  crimes 
enumerated  in  section  56  of  the  Code  of  Criminal  Procedure. 
People  V.  Barry,  12  N.  Y.  Cr.  357;  78  S.  R.  913;  44  S.  913. 

Common  prostitute. — See  People  v.  Carter  (Sup.  Ct.  4  D. 
189s),  68  S.  R.  584;  88  Hun,  314. 

Subd.  16. — Amended  by  chap.  279,  Laws  1905. 

Subd.  27. — Amended  by  chap.  656,  Laws  1905. 

Subd.  27. — See  Rutherford  v.  Krause,  60  S.  R.  680;  8  Misc. 
549;  29  S.  787;  24  C.  P.  I. 

Subd.  33. — Excise  Law. — The  court  of  special  sessions  has 
jurisdiction  to  hear  and  determine  a  violation  of  sec.  31,  chap. 
401  of  1892,  known  as  the  former  excise  law,  for  selling  lager 
beer  without  a  license,  subject  to  the  provisions  of  sections 
57  and  58  above.  People  v.  Freileweh  (Sup.  Ct.  3  D.  1896), 
II  A.  D.  409;  76  S.  R.  373 ;  42  S.  373. 

Subd.  36. — The  crime  of  being  a  common  prostitute  is,  un- 
der this  section,  triable  only  in  a  court  of  special  sessions, 
except  where  the  case  is,  pursuant  to  the  next  section,  certi- 
fied to  the  grand  jury.  People  v.  Cowie  (Sup.  Ct.  3  D.  1895), 
69  S.  R.  83 ;  88  Hun,  498. 

Cruelty  to  Animals. — Administering  poison  is  cruelty  to 
animals  within  the  meaning  of  this  section,  and  of  such 
offense  the  court  of  special  sessions  has  exclusive  jurisdiction 
in  the  fitst  instance.  People  ex  rel.  Knatt  v.  Davy,  65  S.  R. 
162;  32  S.  106. 

Disturbance  of  worship. — Section  274  defines  the  offense  of 
one  who  willfully  disturbs  an  assemblage  met  for  religious 
worship  as  a  misdemeanor,  and  leaves  its  punishment  open  to 
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the  provisions  concerning  misdemeanors  in  general.  Steinert 
V.  Sobey,  14  A.  D.  505;  78  S.  R.  146;  44  S.  146.  It  is  not 
necessary  that  the  offense  should  be  prosecuted  by  indict- 
ment, and  a  justice  of  the  peace  has  power  to  try  a  person  who 
is  brought  before  him  charged  with  that  offense.      Id. 

Jurisdiction. — This  section  does  not  give  courts  of  special 
sessions  jurisdiction  over  offenses  enumerated  in  section  322 
of  the  Penal  Code.  People  v.  Upson,  61  St.  Rep.  158;  79 
Hun,  87;  29  Supp.  615. 

A  court  of  special  sessions  does  not  lose  jurisdiction  from 
the  fact  that  the  trial  before  it,  having  commenced  on  Satur- 
day, was  continued  into  Sunday.  People  v.  Luhrs,  61  St. 
Rep.  348;  79  Hun,  415;  29  Supp.  789. 

Though  the  maximum  punishment  prescribed  for  an  offense 
exceeds  that  within  the  power  of  a  court  of  special  sessions  to 
impose,  such  court  is  vested  with  exclusive  cognizance  thereof 
in  the  first  instance,  if  it  is  directly  given  by  the  statute. 
People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162 ;  32  Supp.  106. 

Jury. — The  right  of  trial  by  jury  does  not  apply  to  the  petty 
offenses  triable  before  a  court  of  special  sessions.  People  v. 
Levy,  24  Misc.  469;  87  S.  R.  643 ;  53  S.  643 ;  13  N.  Y.  Cr.  269. 

A  person,  charged  with  a  misdemeanor  triable  in  a  court  of 
special  sessions,  is  not  entitled,  under  sec.  2,  art.  i  of  state 
Constitution,  to  a  jury  trial  as  a  matter  of  right.  People  v. 
Wolf,  24  Misc.  94;  87  S.  R.  296;  53  S.  296;  13  N.  Y.  Cr.  261. 

Sabbath  breaking. — Sabbath  breaking  is  not  enumerated 
among  the  offenses  of  which  a  court  of  special  sessions,  out- 
side of  New  York  and  Albany,  has  jurisdiction.  Erbc  v# 
Monteverde  (Sup.  Ct.  Sp.  T.  1895),  68  S.  R.  476;  13  Misc.  404. 

Special  Sessions  of  Rochester. — Section  265  of  chap.  14  of 
1880,  as  amended  by  chap.  28  of  1894,  defines  the  jurisdiction 
and  powers  of  the  court  of  special  sessions  of  the  city  of 
Rochester. 

Subd.  37. — This  subdivision  describes  a  misdemeanor  not 
included  in  the  preceding  subdivisions  of  this  section,  and 
which,  by  the  provisions  of  section  211,  post,  is  triable  at  the 
election  of  the  defendant  by  a  jury  after  indictment.  People 
V.  Burns,  19  Misc.  680. 

57.  See  People  v.  Cowie  (Sup.  Ct.  3  D.  1895),  69  S.  R.  83: 
88  Hun,  498. 

Certificate. — In  People  v.  Shaver,  37  A.  D.  21 ;  89  S.  R.  701; 
55  S.  701,  a  defendant  was  brought  before  a  magistrate  on  the 
charge  under  sec.  31  of  chap.  401  of  1892.  He  made  no  objec- 
tion to  the  jurisdiction  of  the  court,  but  plead  not  guilty,  and 
obtained  an  adjournment  in  order  to  procure  a  certificate  that 
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the  case  was  a  proper  one  to  be  prosecuted  by  an  indictment. 
It  was  held  that  the  objection  was  waived  by  the  defendant's 
failure  to  take  that  objection  before  pleading. 

Application  for  certificate  that  it  is  reasonable  that  the 
charge  of  misdemeanor  made  at  special  sessions  shall  be 
prosecuted  by  indictment,  is  addressed  largely  to  the  discre- 
tion of  the  court.  People  v.  Levy,  24  Misc.  469 ;  87  S.  R.  643 ; 
53  S.  643 ;  13  N.  Y.  Cr.  269.  The  reasons  which  would  justify 
such  a  certificate  must  be  something  more  than  the  mere  pref- 
erence of  the  defendant  for  a  jury  trial.  Id.  A  prosecution 
by  indictment  will  not  be  ordered  on  the  ground  of  a  conflict 
of  evidence,  involving  the  credibility  of  witnesses,  or  on  an 
allegation  that  defendant  is  not  guilty  of  the  charge.     Id. 

Duty  of  magistrate. — When  the  defendant  is  brought  before 
the  magistrate,  it  is  the  latter's  duty  to  mform  him  of  his 
rig'hts  under  sections  57  and  58  of  the  Criminal  Code.  People 
V.  Barry,  12  N.  Y.  Cr.  357;  78  S.  R.  913;  44  S.  913.  A  denial, 
on  the  latter  day,  to  grant,  on  demand,  the  privilege,  is  re- 
versible error.  Id. 

Indictment. — In  cases  where  courts  of  special  sessions  have 
in    the  first  instance,  exclusive  jurisdiction  to  hear  and  de- 
termine   charges   for   misdemeanors   within   their   respective 
counties,  prosecution  by  indictment  is  permitted  only  when 
the    certificate,  as  provided  in  this  section,  has  been  made. 
People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162;  32  Supp.  io5. 
Supreme  court  has  no  authority  to  inquire  by  indictment  of 
a  case  which  involves  one  of  the  minor  crimes,  the  exclusive 
jurisdiction  of  which  is  conferred  upon  a  court  of  special  ses- 
sions by  this  section  of  the  Criminal  Code,  except  where  the 
certificate   provided   by    section    57   is   obtained.      People   v. 
Knatt,  156  N.  Y.  302 ;  13  N.  Y.  Cr.  92.    Such  question  is  suffic- 
iently raised  by  objection  to  jurisdiction  at  the  commence- 
nient  of  the  trial,  and  by  motion  in  arrest  of  judgment,  but 
such  objection  can  be  raised  by  demurrer.    Id. 

Section  35  of  the  Liquor  Tax  Law,  as  amended  by  chapter 
312  of  1897,  subdivision  2,  gives  courts  of  special  sessions  ex- 
clusive jurisdiction  to  try  and  determine  complaints  for  viola- 
tion of  section  40  of  the  Liquor  Tax  Law.  People  v.  Mulkins, 
25  Misc.  599.  It  does  not  contain  any  reference  to  sections  56, 
57  or  58  of  the  Code  of  Criminal  Procedure,  so  that  the  de- 
fendant cannot  claim  any  privilege  under  the  provisions  of 
either  of  those  sections,  unless  the  language  of  the  section  is 
broad  enough  to  embrace  a  complaint  for  intoxication  in  a 
public  place.    Id. 
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Jury. — A  person  charged  with  a  misdemeanor  has  no  consti- 
tutional right  to  a  trial  by  jury.  People  v.  Wade,  26  Misc. 
585.  Courts  of  special  sessions  in  the  city  of  New  York  have 
exclusive  jurisdiction  for  the  trial  of  cases  and  of  misdemean- 
ors, unless  for  reasonable  cause  they  are  divested  ol  that  juris- 
diction. Id.  As  a  necessary  prerequisite  to  the  removal  of  a 
case  from  the  special  sessions,  the  judge  shall  certify  that  it  is 
reasonable  that  the  charge  should  be  prosecuted  by  indict- 
ment.   Id. 

58.  Adjournment — When  a  person  is  brought  before  a  mag- 
istrate charged  with  a  crime,  triable  only  by  the  masigtrate 
sitting  as  a  court  of  special  sessions,  and  asks  that  the  case  be 
presented  to  the  grand  jury,  he  has,  under  this  section,  an  ab- 
solute right  to  an  adjournment  to  enable  him  to  procure  a 
judge's  certificate  that  it  is  reasonable  that  the  charge  be  pros- 
ecuted by  indictment.  People  v.  Cowie  (Sup.  Ct.  3  D.  1895), 
69  S.  R.  83 ;  88  Hun,  498. 

60.  See  Laws  1895,  chap.  880,  sec.  2. 

62.  Application. — The  sections,  that  are  applicable  to  pro- 
ceedings in  courts  of  special  sessions,  are  enumerated  in  this 
section.  People  v.  Polhemus  (Sup.  Ct.  3  D.  1896) »  8  A.  D.  133; 
40  S.  491. 

63.  The  powers  and  jurisdiction  of  the  recorder's  court  of 
the  city  of  Corning  are  defined  in  sec.  I,  tit.  7,  chap.  58,  of 
1890,  as  amended  by  chap.  217  of  1894. 

Chap.  211  of  1895  amends  the  charter  of  the  city  of  Ithaca 
in  relation  to  acting  recorder. 

64.  Amended  chap.  563,  Laws  1904. 

65.  Amended  chap.  563,  Laws  1904. 

66.  Repealed  chap.  563,  Laws  1904. 

67.  Repealed  chap.  563,  Laws  1904. 

74.  See  People  v.  Van  Houten  (Ct.  Sess.  1895),  69  S.  R.  265; 
13  Misc.  603. 

84.  Information. — An  information,  under  this  section,  was 
held  insufficient  in  Hewitt  v.  Newburger,  57  St.  Rep.  821 ;  141 
N.  Y.  538;  rev'g.  48  St.  Rep.  811 ;  20  N.  Y.  Supp.  913. 

The  utter  failure  of  an  information  and  warrant  to  aver  the 
unlawful  and  criminal  intent  which  constitutes  the  crime,  is 
fatal.  Id.  If  the  charge  is  under  section  663  of  the  Penal 
Code,  the  information  should  aver  that  the  defendant  unlaw- 
fully and  willfully  threatened  to  do  the  act  specified.  Id. 
Where  it  is  the  intention  to  charge  the  defendant  under  sec- 
tion 639  of  Penal  Code,  the  information  must  allege  that  the 
defendant  willfully  or  maliciously  threatened  to  do  the  act  set 
forth.     Id. 
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Where  the  information  and  proceedings  before  the  justice 
are  sufficient  to  comply  with  the  provisions  of  this  and  the 
following  sections,  the  justice  is  justified  upon  the  present- 
ment of  the  complaint,  information  and  affidavits  in  issuing  a 
"warant  to  bring  the  accused  before  him  in  proceedings  for 
"  security  to  keep  the  peace."  Palmer  v.  Palmer  (Sup.  Ct.  4 
D.  1896),  8  A.  D.  331,  335 ;  40  S.  829. 

132.  RcmovaL— The  legislature  has  by  law  prescribed  the 
general  term  of  the  supreme  court  as  the  court  to  be  vested 
with  the  power,  granted  by  sec.  18,  art.  6  of  the  Constitution, 
and  it  is  the  only  court  vested  with  such  power.  Matter  of 
Prescott,  60  St.  Rep.  391 ;  yj  Hun,  518;  28  Supp.  928. 

133.  Procedure. — ^These  sections,  sees.  699,  et  seq.  relate  to 
proceedings  in  criminal  actions  prosecuted  by  indictment  and 
prescribe  the  procedure  from  indictment  to  final  judgment  in 
such  cases.    People  ex  rel.  Comrs.  v.  Cullen,  151  N.  Y.  54. 

134.  In  several  counties. — Where  the  crime  of  grand  larceny 
was  committed  partly  in  one  and  partly  in  another  county,  the 
case  falls  within  the  provisions  of  this  section,  and  the  juris- 
diction is  in  either  county.  People  v.  Wicks  (Sup.  Ct.  4  D. 
1896,  II  A.  D.  539;  76  S.  R.  630;  42  S.  630. 

Where  some  of  the  fraudulent  acts  and  pretenses,  alleged  in 
the  indictment,  were  made  and  performed  in  one,  though 
others  were  made  and  performed  in  another  county,  the  of- 
fense is  partly  committed  in  the  former  county,  and  the  court 
has  jurisdiction  in  that  county.  People  v.  Peckens,  153  N.  Y. 
578;  12  N.  Y.  Cr.  433. 

Where  the  indictment  directly  charges  that  not  only  were 
parts  of  the  crime,  namely,  the  formation  of  the  intent  to  com- 
mit it,  evidenced  by  the  act  of  conspiracy  and  combination, 
and  the  further  act  of  deliberation  thereon,  committed  by  the 
defendants  in  the  city  and  county  of  New  York,  but  that  cer- 
tain other  acts,  namely,  the  preparation  of  the  plans  and  means 
for  the  consummation  of  the  murder,  and  the  inveigling  of  the 
deceased  from  this  county  to  the  place  where  the  crime  was 
finally  completed,  began  here,  it  alleges  that  the  crime  was 
partly  committed  in  this  city  and  county,  and  the  courts  of 
either  county  have  jurisdiction.  People  v.  Thorn,  21  Misc. 
130;  12  N.  Y.  Cr.  2;  81  S.  R.  46;  47  S.  46;  People  v.  Crotty,  9 
S.  937;  People  V.  Dimick,  107  N.  Y.  15;  14  N.  E.  178;  and 
People  V.  Wicks,  11  A.  D.  539 ;  42  S.  630. 

As  to  indictment  for  larceny  in  the  county  in  which  the  ac- 
cused acquired  the  property  as  bailee,  although  the  appro- 
priation took  place  in  another  county.  See  People  v.  Mitchell, 
49  App.  Div.  531 ;  168  N.  Y.  604.    Power  to  change  place  of 
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trial  for  convenience  of  witnesses  on  application  of  defendant 
where  crime  is  committed  in  two  counties.  People  v.  Mitchell, 
i68  N.  Y.  604. 

139.  Concurrent  jurisdiction. — State  courts  have  criminal 
jurisdiction,  in  the  absence  of  any  prohibition  in  the  Federal 
Constitution  or  laws,  over  the  navigable  waters  within  state 
limits.  People  v.  Welch,  57  St.  Rep.  392;  141  N.  Y.  266;  afFg, 
57  St.  Rep.  42;  74  Hun,  474;  26  N.  Y.  Supp.  694. 

142.  Limitations. — The  statute  of  Limitations  cannot  avail 
a  defendant  on  a  motion  to  set  aside  an  indictment  in  a  con- 
spiracy action,  even  though  the  concoction  of  the  corrupt 
agreement  is  alleged  to  have  taken  place  at  a  date  not  within 
two  years,  where  such  conspiracy  is  a  continuous  crime,  exist- 
ing within  the  two  years,  in  active  operation,  as  to  overt  acts. 
People  V.  Willis,  23  Misc.  568;  86  S.  R.  808;  52  S.  808;  13  N.  Y. 
Cr.  255. 

In  a  prosecution  for  rape  committed  prior  to  1892,  neither 
the  presence  nor  the  absence  of  consent  would  have  been  ma- 
terial, except  as  to  the  degree  merely,  and  the  statute  of  limi- 
tations would  have  been  five  years  instead  of  two.  People  v. 
Nelson,  153  N.  Y.  90-4;  12  N.  Y.  Cr.  368;  People  v.  Austin,  63 
App.  Div.  382;  16  N.  Y.  Crim.  Rep.  12. 

144.  See  People  v.  Oishei,  12  N.  Y.  Cr.  362;  79  S.  R.  49,  50; 
45  S.  49,  50. 

Details. — Information  need  not  state  the  names  of  the  per- 
sons to  whom  sales  were  made,  or  that  their  names  were  un- 
known. People  V.  Polhemus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133; 
40  S.  491. 

It  is  not  necessary  to  state  in  the  information  the  precise 
time  at  which  the  crime  was  committed.    Id. 

Information  and  belief. — Complaint  for  a  warrant  for  selling 
intoxicating  liquor,  without  a  license,  entirely  upon  informa- 
tion and  belief,  gives  the  magistrate  no  authority  to  order  the 
defendant's  arrest.  People  v.  Cramer,  12  N.  Y.  Cr.  469;  81 
S.  R.  1039;  47  S.  1039. 

InsufHcient. — Where  the  information  does  not  apprise  the 
defendant  of  the  exact  charge  against  him,  and  the  charge  is 
so  indefinitely  made  that  it  would  not  be  available  as  a  plea 
in  bar  to  a  subsequent  charge  made  against  him  for  the  same 
offense,  it  does  not  specify  the  crime  charged  with  sufficient 
accuracy  to  comply  with  the  requirements  of  this  section. 
People  V.  Olmstead,  56  S.  R.  311 ;  74  Hun,  323  ;  26  Supp.  818. 

In  case  of  the  insufficiency  of  the  information,  it  is  not 
enough  that  the  warant  states  the  crime  charged.     Id. 
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An  information,  which  does  not  set  forth  both  the  time  and 
place,  when  and  where  the  crime  is  alleged  to  have  been  com- 
mitted, is  insufficient.    Id. 

Magistrate— The  magistrate,  when  he  receives  an  informa- 
tion, holds  no  court.  People  ex  rel.  Kenney  v.  Cornell,  57  St. 
Rep.  844 ;  27  N.  Y.  Supp.  857. 

Not  public. — A  magistrate  is  not  bound  to  admit  the  public 
when  he  entertains  an  information  and  application  for  the 
issue  of  a  warrant.    Id. 

Special  Sessions. — A  court  of  special  sessions  has  no  juris- 
diction to  entertain  an  application  for  a  warant.  People  ex  rel. 
Kenney  v.  Cornell,  57  St.  Rep.  844;  27  N.  Y.  Supp.  859. 

Village  ordinance. — Where  a  village  ordinance  imposes  only 
a  penalty  for  the  violation,  neither  information  nor  warrant 
need  allege  that  the  defendant  had  willfully  and  unlawfully 
done  the  act  charged.  People  v.  Garabed,  12  N.  Y.  Cr.  294; 
79  S.  R.  827 ;  45  S.  827. 

Sufficiency. — While  informations,  lodged  before  commit- 
ting magistrates,  are  not  expected  to  be  drawn  with  the  tech- 
nical accuracy  that  an  indictment  should  be,  Hewitt  v.  New- 
burger,  48  St.  Rep.  811 ;  20  N.  Y.  Supp.  913;  yet  they  should 
state  with  sufficient  accuracy  the  crime  charged.  People  v. 
Olmstead,  56  St.  Rep.  311 ;  74  Hun,  323 ;  26  N.  Y.  Supp.  818. 

The  court  of  special  sessions  has  power  and  authority  to 
pass  upon  the  sufficiency  of  the  information;  and  where  the 
information  is  insufficient  to  cause  the  defendant  to  be  placed 
upon  trial,  a  motion  to  dismiss  and  to  discharge  him  should 
be  granted.  People  v.  Pillion,  60  St.  Rep.  810;  78  Hun,  74; 
29  Supp.  267;  People  V.  Olmstead,  56  St.  Rep.  311 ;  74  Hun, 
323;  People  V.  West,  8  St.  Rep.  713;  106  N.  Y.  293;  People 
V.  Dumar,  11  St.  Rep.  19;  106  N.  Y.  502;  People  v.  Stark,  49 
St.  Rep.  899;   136- N.  Y.  538. 

Warrant. — An  information  must  be  made  setting  forth  the 
facts  tending  to  establish  the  commission  of  the  crime  and  the 
guilt  of  the  defendant,  in  order  to  authorize  the  issuing  of  a 
-warrant.    People  v.  Burns,  19  Misc.  680. 

145.  Information  which  states  that  defendant  struck  com- 
plainant in  the  face  with  his  fists,  knocked  him  down  and 
kicked  him,  insufficient  for  a  conviction.  People  v.  Hiley,  15 
N.  Y.  Crim.  Rep.  254;  33  Misc.  168. 

146.  Magistrates. — This  section  enumerates  the  magistrates 
who  have  power  to  issue  an  order  of  arrest.  People  ex  rel. 
Kenny  v.  Cornell,  57  S.  R.  844 ;  27  Supp.  859. 

148.  See  People  v.  Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D. 
133 ;  40  S.  491 ;  17  N.  Y.  Crim.  Rep.  479. 
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Provision  is  made  for  the  issuing  of  warrants  upon  informa- 
tion laid  before  a  magistrate.  People  ex  rel.  Gunn  v.  Webster, 
58  St.  Rep.  225 ;  75  Hun,  278;  26  N.  Y.  Supp.  1007. 

It  is  not  an  offense  against  the  statute  to  sell  or  give  away 
strong  or  spiritous  liquors,  unless  it  is  done  in  the  manner 
prohibited  by  statute,  and  a  complaint  which  specifies  no 
mode  of  sale  or  gift  within  the  prohibition,  charges  no  crim- 
inal Oct.  People  ex  rel.  Lotz  v.  Norton,  58  St.  Rep.  736;  76 
Hun,  7;  27  N.  Y.  Supp.  851. 

Proof  necessary  for  warrant  for  perjury.  People  v. 
McGirr,  39  Misc.  471.  Sufficient  information  of  use  of  rooms 
for  gambling,  public  may  be  excluded  from  investigation. 
People  ex  rel.  Lewisohn  v.  Wyatt,  39  Misc.  456;  17  N.  Y.  Crim. 
Rep.  166;  see  People  ex  rel.  Sandman  v.  Tuthill,  79  App.  Div. 
24;  Simis  v.  Alwang,  61  App.  Div.  426;  15  N.  Y.  Crim.  Rep. 
467. 

150.  Office  of  warrant — The  warrant  has  fulfilled  its  office 
when  it  has  brought  the  defendant  into  court.  People  v.  Olm- 
stead,  56  St.  Rep.  311;  74  Hun,  323 ;  26  N.  Y.  Supp.  818.  This 
is  its  only  function.  Id.  See  McKelvey  v.  Marsh,  63  App. 
Div.  396. 

151.  Command. — Warrants  issued  under  thi6  section,  com- 
mand the  peace  officer,  to  whom  they  are  directed,  forthwith 
to  arrest  the  person  named  therein  and  bring  him  before  the 
magistrate.  People  ex  rel.  Gunn  v.  Webster,  58  St.  Rep.  225 ; 
75  Hun,  278;  26  N.  Y.  Supp.  1007. 

In  each  warrant  for  the  arrest  of  a  person  on  a  criminal 
charge,  there  is  inserted  a  direction  to  bring  the  defendant 
before  the  magistrate  issuing  the  warrant,  or,  in  case  of  his 
absence  or  inability  to  act,  before  the  nearest  or  most  access- 
ible magistrate  in  the  same  county.  People  ex  rel.  Lotz  v. 
Norton,  58  St.  Rep.  736;  76  Hun,  7;  27  N.  Y.  Supp.  851. 

There  is  no  authority  for  the  substitution  of  a  second  mag- 
istrate to  hold  the  court  after  its  organization.    Id. 

Jurisdiction. — When  an  arrest  is  made,  the  person  arrested 
must  at  once  be  taken  before  the  magistrate.    Id. 

Where  a  justice  shows  a  warrant  returnable  before 
himself  for  a  misdemeanor  committed  in  an  adjoining  town 
and  fails  to  order  defendant  taken  before  a  proper  magistrate 
he  has  no  jurisdiction  of  the  case.  People  v.  McLaughlin,  15 
N.  Y.  Crim.  Rep.  337. 

154.  Arrest  without  a  warrant. — A  person,  who  is  intoxi- 
cated in  a  public  place  may,  under  sec.  35,  chap.  401  of  1892, 
and  the  above  sections  of  the  Code  of  Criminal  Procedure, 
be  arrested  by  a  police  officer  without  a  warrant.     People  v. 
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Doyle  (Sup.  Ct.  3  D.  1896),  11  A.  D.  447;  76  S.  R.  319;  42 
S.  319. 

Deputy  sheriff. — A  deputy  sheriff,  in  the  execution  of  prim- 
inal  process,  acts  as  peace  officer  of  the  county.     Deyoe  v. 
Ewen,  S3  St.  Rep.  610;   70  Hun,  545;   24  N.  Y.  Supp.  373; 
Deyoe  v.  Woodworth,  63  St.  Rep.  733;   144  N.  Y.  44iB;  aff'g, 
53  St.  Rep.  613. 

An  agreement  by  an  applicant  for  the  appointment  as  a 
deputy  to  pay  to  the  sheriff  a  portion  of  the  fees  received  by 
him  as  such  peace  officer,  is  a  misdemeanor  and  void.    Id. 

Peace  officers. — The  officers  and  agents  of  all  duly  incorpo- 
rated societies  for  the  prevention  of  cruelty  to  animals  or 
children  are  declared  to  be  peace  officers,  within  the  provisions 
of  section  154  of  the  Code  of  Criminal  Procedure.  Fox  v. 
Mohawk  &  H.  R.  Humane  Soc,  20  Misc.  461 ;  80  S.  R.  232 ; 
46  S.  232. 

156.  Effect  of  denial  of. — The  denial  of  defendant's  privi- 
lege to  give  bail  before  a  magistrate  in  the  county  of  his  arrest, 
does  not  affect  the  validity  of  his  subsequent  trial  and  con- 
viction. People  V.  Eberspacker,  61  St.  Rep.  501 ;  79  Hun, 
410;  29  Supp.  796;  People  V.  Rowe,  4  Park.  Cr.  253;  Adri- 
ance  v.  Lagrave,  59  N.  Y.  110;  Ex  parte  Lagrave,  45  How. 
301. 

164.  See  notes  under  section  151,  ante. 

165.  Duty  of  officer. — It  is  the  duty  of  a  police  officer,  after 
arresting  a  person,  to  take  him  without  unnecessary  delay 
before  a  magistrate.  Pastor  v.  Regan,  62  St.  Rep.  205;  9 
Misc.  547 ;  30  Supp.  657. 

Proof. — A  police  officer  or  any  other  person  may  not  cause 
the  arrest  of  any  one  on  a  mere  allegation  of  information  and 
belief.  Matter  of  Blum,  62  St.  Rep.  78 ;  9  Misc.  571 ;  30  Supp. 
396.  But  the  defendant  may,  by  his  own  act,  confer  jurisdic- 
tion. Id.  The  case  of  People  ex  rel.  Kingsley  v.  Pratt,  22 
Hun,  300,  was  held  not  to  be  in  point,  as  it  involved  the  exer- 
cise of  special  summary  powers  vested  in  the  magistrate.    Id. 

168.  See  People  ex  rel.  Gunn  v.  Webster,  58  St.  Rep.  225; 
75  Hun,  278;   26  N.  Y.  Supp.  1007. 

Justification. — If  a  police  officer  provokes,  or  incites  to,  a 
breach  of  the  peace,  he  cannot  justify  an  arrest.  People  v. 
Dailey,  57  St.  Rep.  10;    73  Hun,  16;    25  N.  Y.  Supp.  1050. 

170.  Arrest. — But,  where  the  offense  committed  is  of  the 
grade  of  misdemeanor,  the  officer  may  only  arrest  the  defend- 
ant where  it  is  committed  or  attempted  in  his  presence,  and, 
where  not  so  committed,  he  must  apply  for  a  warrant,  which 
cannot  be  executed  at  night  or  on  Sunday  without  the  di- 
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rection  of  the  magistrate  indorsed  on  the  warrant.  People  v. 
Howard  (Ct.  Sp.  Sess.  1896),  69  S.  R.  608;  13  Misc.  763. 
Unless  the  magistrate  becomes  satisfied  that  the  offender  in- 
tends to  make  an  effort  to  escape,  or  secreteis  himself,  or  that 
some  other  good  cause  exists,  it  is  the  evident  purpose  of  the 
law  that  he  should  not  direct  the  arrest  for  a  misdemeanor  at 
night  or  on  Sunday.    Id. 

177.  Entrance. — No  officer  has  a  right  to  force  an  entrance 
into  any  premises  for  the  purpose  of  effecting  an  arrest  for  a 
misdemeanor,  which  he  may  have  reason  to  suspect  is  being 
committed  thereon.  Parks  v.  Gilligan  (N.  Y.  C.  C.  Sp.  T. 
1895),  70  S.  R.  174;  14  Misc.  121.  But  he  may  peaceably 
enter  plaintiff's  premises  for  the  purpose  of  effecting  an  arrest 
for  a  violation  of  the  excise  law,  which  offense  he  has  reason 
to  believe  is  being  committed,  and,  in  case  he  is  assaulted 
without  just  cause  while  endeavoring  to  make  such  an  arrest, 
he  may  apprehend  the  party  assaulting  him  for  interfering 
with  him  in  the  discharge  of  his  duties  as  an  officer.     Id. 

Without  a  warrant. — Provision  is  made  for  arrests  without 
a  warrant  in  certain  cases  by  a  peace  officer.  People  ex  rel. 
Gunn  V.  Webster,  58  St.  Rep.  225;  75  Hun,  278;  26  N.  Y. 
Supp.  1007.  The  right  to  arrest  without  a  warrant  existed  at 
common  law,  and  is  now  authorized  by  this  section.  People 
V.  Wilson,  56  St.  Rep.  828;  141  N.  Y.  185.  Under  this  section 
a  constable  has  authority  to  arrest  the  defendant  for  an  offense 
under  section  448  of  the  Penal  Code,  if  committed  in  his  pre- 
sence, without  a  warrant.  People  v.  Barber,  56  St.  Rep.  304; 
74  Hun,  368;    26  N.  Y.  Supp.  417. 

For  mere  misdemeanor,  after  its  commission,  an  arrest  can 
only  be  made  upon  a  warrant  from  a  magistrate.  People  v. 
Howard  (Ct.  Sp.  Sess.  1895),  69  S.  R.  608;    13  Misc.  763. 

This  section  of  the  Code  allows  a  peace  officer  to  arrest  a 
person  for  a  crime  committed  or  attempted  in  his  presence,  but 
does  not  apply  to  a  case  under  section  89,  post.  People  v. 
Fuerst  (Ct.  Sess.  1895),  69  S.  R.  205;    13  Misc.  304. 

It  is  the  duty  of  police  commissioners,  whose  attention  is 
called  to  the  matter,  to  suppress  the  playing  of  base  ball 
games  on  Sundays,  and  to  arrest  the  parties  engaging  in  such 
sport  and  to  have  them  taken  before  a  proper  magistrate  to  be 
dealt  with  as  the  law  provides,  the  same  as  in  other  cases  of 
arrest  for  crimes  committed  in  the  presence  of  an  officer. 
Matter  of  Rupp,  33  A.  D.  468 ;  87  S.  R.  927 ;  53  S.  927. 

Where  a  person  lawfully  arrested  without  a  warrant  is 
brought  before  the  magistrate,  it  is  unnecessary  for  the  latter 
to  then  issue  a  warrant.     People  v.  Mulkins,  25  Misc.  599; 
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People  ex  rel.  Gunn  v.  Webster,  75  Hun,  281;  People  v. 
Burns,  19  Misc.  681. 

Where  an  arrest  is  made  without  warrant  for  an  offense 
of  which  a  justice  of  the  peace  has  exclusive  jurisdiction,  no 
written  information  need  be  made  or  filed  nor  a  warrant 
issued  by  the  justice,  where  the  defendant  pleads  guilty  upon 
being  brought  before  him.    People  v.  Burns,  19  Misc.  680. 

Where  an  arrest  without  a  warrant  is  made  on  the  ground 
that  the  person  arrested  had  been  disorderly  and  had  commit- 
ted an  assault,  it  is  unlawful  if  he  was  not  committing  any 
crime,  and  was  not  disorderly  at  the  time  he  was  arrested. 
Carpenter  v.  Penn.  R.  Co.,  13  A.  D.  328;  JJ  S.  R.  203;  43  S. 
203. 

To  arrest  "with  or  without  warrant,"  means  with  warrant 
where  warrant  is  required  by  law,  and  without  warrant  only 
where  it  is  not  so  required.  Greater  N.  Y.  Athletic  Club  v. 
Wurster,  19  Misc.  443 ;  jy  S.  R.  703;  43  S.  703.  If  a  prize  fight 
or  any  indecency,  or  anything  violating  the  criminal  law  be 
brought  out  in  a  theatre,  it  is  the  right  of  any  citizen  and  the 
duty  of  any  policeman  present,  to  arrest  everyone  participat- 
ing in  the  offence.    Id. 

Warrant — Before  a  party  is  placed  on  trial  in  a  court  of 
special  sessions,  or  in  a  police  court,  he  should  be  charged  by 
an  information,  clear  and  definite,  and  the  charge  should  be 
followed  by  a  warrant  specifically  stating  the  time  alleged. 
People  V.  James  (Sup.  Ct.  4  D.  1896),  11  A.  D.  609;  yy  S.  R. 

315143  s.  315- 

Officer's  duty  to  arrest  keeper  of  disorderly  house. 
People  V.  Glennon,  78  App.  Div.  271.  As  to  when  the  question 
as  to  the  propriety  of  an  arrest  by  a  peace  officer,  believing  a 
person  has  committed  a  felony,  is  one  for  the  jury.  See 
Thompson  v.  Fisk,  50  App.  Div.  71. 

183.  Private  Persons. — Provision  is  made  for  arrests  with- 
out a  warrant  in  certain  cases  by  private  persons.  People  ex 
rel.  Gunn  v.  Webster,  58  St.  Rep.  225 ;  75  Hun,  278 ;  26  N.  Y. 
Supp.  1007. 

In  one  sense,  every  citizen  is  a  policeman,  having  power  to 
arrest  any  person  who  commits  a  crime  in  his  presence,  or  any 
person  who  has  committed  a  felony,  though  not  in  his  pres- 
ence.   Woodhull  V.  Mayor,  etc.  59  St.  Rep.  193. 

188.  Application. — These  sections  arc  not  applicable  to  cases 
of  which  the  justice  of  the  peace  has  exclusive  jurisdiction. 
People  V.  Burns,  19  Misc.  680;  12  N.  Y.  Cr.  247;  78  S.  R.  (44 
S.),  1 106;  People  V.  Cook,  45  Hun,  34,  36;  People  v.  Giles,  12 
A.  D.  495- 
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Jurisdiction. — There  is  no  marked  distinction  between  the 
power  of  a  magistrate  to  hold  on  examination,  and  that  of  a 
court  which  has  acquired  jurisdiction  of  the  charge  to  try. 
People  V.  Eberspacker,  6i  St.  Rep.  501 ;  79  Hun,  410;  29  Supp. 
796. 

Without  warrant. — It  is  not  the  duty  of  the  magistrate,  even 
though  a  person  is  delivered  into  his  custody  charged  with  a 
crime,  to  then  issue  a  warrant,  or  to  enter  upon  a  preliminary 
examination  to  determine  whether  he  was  properly  arrested 
without  a  warrant  before  he  can  acquire  jurisdiction.  People 
ex  rel.  Gunn  v.  Webster,  58  St.  Rep.  225;  75  Hun,  278;  26  N. 
Y.  Supp.  1007. 

As  to  the  right  of  a  magistrate  to  adjourn  examina- 
tion of  defendant  accused  of  committing  theft  in  England 
when  witnesses  have  not  yet  returned  from  said  country  and 
defendant  fails  to  explain  possession.  See  Matter  of  Blair, 
35  Misc.  175;  People  v.  McKenna,  62  App.  Div.  327;  15  N.  Y. 
Crim.  Rep.  87. 

204.  See  L.  1895,  chap.  880,  sec.  2. 

See  Matter  of  Ramsdale  v.  Supervisors  (Sup.  Ct.  4  D.  1896), 
8  A.  D.  550,  552. 

This  section  does  not  apply  to  the  procedure  authorized  by 
part  V,  relating  to  courts  of  special  sessions  and  police  courts. 
People  V.  Giles,  152  N.  Y.  136;  46  N.  E.  326;  rev'g,  I2  A.  D. 
495 ;  76  S.  R.  769 ;  42  S.  749. 

Sub.  5.  —  Has  reference  to  preliminary  examination 
only.    People  v.  Hines,  15  N.  Y.  Crim.  Rep.  327;  57  App.  Div. 

419- 

205.  Committing  magistrate  or  clerk  must  exhibit  com- 
plaint to  prisoner's  attorney  on  demand.  The  fact  that  attor- 
ney appeared  for  prisoner  at  time  of  arrest  is  of  no  importance. 
People  ex  rel.  Fuller,  15  N.  Y.  Crim.  Rep.  344. 

208.  Commitment. — If  an  accused  demands  an  examination, 
the  magistrate  may  not  commit  him  to  answer  to  a  court  hav- 
ing cognizance  of  the  crime,  unless  "it  appears  that  a  crime 
has  been  committed,  and  that  there  is  sufficient  cause  to  be- 
lieve the  defendant  guilty  thereof."  Matter  of  Henry  (Sup. 
Ct.  Sp.  T.  1895),  69  S.  R.  590;  13  Misc.  734.  It  is  not  necessary 
that  the  evidence  be  conclusive  or  sufficient  to  secure  a  con- 
viction upon  a  trial.     Id. 

See  People  ex  rel.  Flcischman  v.  Fox,  15  N.  Y.  Crim.  Rep. 
373 ;  34  Misc.  82. 

211.  See  People  v.  Barry,  12  N.  Y.  Cr.  357;  78  S.  R.  913;  44 
S.  913. 
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Subd.  37  of  sec.  56. — Subdivision  37  of  section  56  of 
Criminal  Code  describes  a  misdemeanor  not  included  in 
preceding  subdivision  of  said  section,  and  which,  by  the  ] 
visions  of  this  section,  is  triable  at  the  election  of  the  def enc 
by  a  jury  after  indictment.    People  v.  Burns,  19  Misc.  680. 

213.  Re-submission. — The  court  has  power  to  set  aside 
indictment  on  the  ground  that  the  evidence  taken  before 
g^and  jury  was  insufficient.  People  v.  Vaughan  (Kings 
Ct.  1897),  19  Misc.  298;  76  S.  R.  959;  42  S.  959.  But,  wl 
the  defendants  have  been  guilty  of  laches  in  making  the  mo 
and  the  district  attorney  asserts  that  he  has  evidence  in 
possession  sufficient  to  warrant  the  belief  that  defend* 
would  be  convicted,  the  dismissal  of  the  indictment  shoulc 
without  prejudice  to  a  resubmission  of  the  case  to  the  gr 
jury.    Id. 

214.  Conimitmcnt. — The  fact  as  to  whether  the  defenc 
was  brought  on  a  warrant,  or  by  an  officer  who  had  arrej 
him  without  a  warrant,  is  not  required  to  be  specified  in 
commitment.     People  ex  rel.  Gunn  v.  Webster,  58  St.  I 
225;  75  Hun,  278;  26  N.Y.  Supp.  1007. 

A  commitment  reciting  that  the  defendant  was  held  "upc 
charge  of  burglary  in  the  third  degree,"  is  in  compliance  v 
the  provisions  of  this  section.  People  ex  rel.  Sullivan 
Sloane,  14  N.  Y.  Cr.  52;  39  A.  D.  265;  90  S.  R.  (56  S.),  c 
People  V.  Johnson,  no  N.  Y.  134;  17  N.  E.  684. 

A  commitment  reciting  that  the  defendant  was  held  "upc 
charge  of  grand  larceny  in  the  first  degree,"  is  in  complia 
with  the  provisions  of  this  section.    Id. 

215.  See  People  ex  rel.  Troy  v.  Pettit  (Erie  S.  T.  1897) 
Misc.  280;  78  S.  R.  256;  44  S.  256. 

Appearance. — A  magistrate  has  no  authority  to  requii 
witness  to  give  an  undertaking  with  sureties  for  his  app< 
ance,  unless  he  believes  him  to  be  an  accomplice  of  the  cr 
charged.  People  ex  rel.  Troy  v.  Pettit  (Erie  S.  T.  1897) 
Misc.  280;  78  S.  R.  256;  44  S.  256. 

221.  See  L.   1895,  chap.  880,  sec.  2.     Amended  chap. 
Laws  1904. 

223.  Designation. — The  objection  that  the  designation  ( 
trial  term  by  the  justices  of  the  appellate  division  was  no 
strict  compliance  with  the  provisions  of  the  Constitutior 
the  statute  at  the  time  of  making  the  designation,  is  not  av 
able  as  a  ground  of  attack  upon  the  regularity  of  the  ind 
ment  found,  at  such  term,  by  a  grand  jury  selected  and  org 
ized  under  the  forms  of  law.    People  v.  Youngs,  151  N.  Y. 

Jurisdiction. — The  grand  jury  has  jurisdiction  to  find  inc 
ments  for  assault  in  the  first  degree,  committed  within 
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boundaries  of  the  county  for  v/hic)i  it  is  acting.  People  v. 
Rockhill,  55  St.  Rep.  683 ;  26  N.  Y.  Supp.  222. 

229.  Whence  selected. — Under  chapter  374  of  1881,  the  grand 
jury  of  the  court  is  properly  selected  from  the  towns  in  the 
jury  district  in  which  such  court  is  held.  People  v.  Sebring 
(Sup.  Ct.  O.  &  T.  1895),  69  S.  R.  612;  14  Misc.  31. 

238.  Dismissal. — A  motion  made  to  the  trial  court  to  dismi3S 
an  indictment  for  murder,  on  the  ground,  among  others,  that 
certain  persons  not  officers  of  the  law,  had  issued  and  distrib- 
uted to  each  person  on  the  grand  jury  list  a  circular  letter  ad- 
vising them  as  to  their  duties  ^nd  on  other  questions  alleged 
to  be  prejudicial  to  the  defendant,  is  properly  denied,  where 
it  appears  that  there  was  no  proof  that  any  man  was  on  the 
panel  who  was  not  a  legally  constituted  juror,  or  even  an  al- 
legation that  the  evidence  given  before  the  jury  was  incompe- 
tent in  its  nature  or  insufficient,  if  believed,  to  warrant  the 
indictment.    People  v.  Shea,  69  S.  R.  320;  147  N.  Y.  78. 

A  person  held  to  answer  a  charge  for  crime  may  challenge  an 
individual  grand  juror,  but  no  challenge  is  allowed  to  the  panel 
or  to  the  array  of  the  grand  jury.  People  v.  Brogstrom,  178 
K  Y.  254;  18  N.  Y.  Grim.  Rep.  259. 

248.  Charge. — It  is  the  duty  of  the  court  to  charge  the  grand 
jury  and  to  explain  their  duties  in  such  manner  and  to  such 
extent  as  in  its  discretion  is  deemed  best.  People  v.  Shea.  69 
S.  R.  320;  147  N.  Y.  78. 

250.  See  People  v.  Lytle  (Sup.  Ct.  4  D.  1896),  7  A.  D.  553; 
558;  40  S.  153. 

254.  See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  48;  29 
Supp.  641. 

Indictment. — An  indictment  must  charge  the  crime  of  which 
the  defendant  is  accused.    People  v.  Klipfel,  160  N.  Y.  371. 

255.  As  to  witnesses  under  twelve  vears  of  asre.  See  People 
V.  Spxton,  42  ^Ui^c,  n\2 ;   18  X.  Y.  Crim.  Rep.  58. 

256.  Inspect  minutes. — It  is  within  the  power  of  the  court, 
upon  an  indictment  for  murder  in  the  first  degree,  to  entertain 
a  motion  to  inspect  tlie  minutes  of  the  grand  jury,  and  it  is 
addressed  to  its  discretion.  People  v.  Molineux.  27  Misc.  60: 
People  V.  Xauj^liton.  38  Mow.  430;  Eighmy  v.  People,  7()  X.  Y. 
546  (560)  ;  People  v.  Ik'llows,  i  How.  N.  S.  149.  And  the  fact 
that  the  defendant  was  indicted  without  having  had  a  prelimin- 
ary examination  before  a  niaj^istrate  furnishes  a  strong  induce- 
ment to  the  court  to  look  upon  the  application  with  favor.  Peo- 
ple V.  Molineux.  ante  :  People  v.  Xaughton,  ante :  People  v.  Bel- 
lows, ante.  The  defendant  should  he  permitted  to  inspect  the 
minutes  of  the  ^rand  jury  without  first  showing  the  court  e\- 
traordinarv  cause  or  necessity  therefor.  People  v.  Molineaux, 
ante.     The  defendant  must  show  cause  wdiich  shall  be  suffici- 
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e  judgment  of  the  court.     Id.     If  the  indictment  is    \ 
thout  sufficient  legal  evidence  to  sustain  it,  it  is  hot 
ment  in   contemplation   of  law,  and   cannot  stand. 

Clark,  8  N.  Y.  Cr.  169;  People  v.  Brickner,  id.  221; 
Met.  Trac.  Co.,  12  id.  405. 

evidence. — The  grand  jury  should  use  the  best  judg- 
y  have,  and  should  not  receive  evidence,  known  and 
)d  by  them  to  be  improper  and  illegal.  People  v. 
,  14  N.  Y.  Cr.  6;  27  Misc.  79;  92  S.  R.  (58  S.)  155. 
egal  evidence  before  the  grand  jury  is  such  that,  dis- 
:  the  improper  evidence,  the  indictment  would  still 
n  found ;  if  the  jury  were  not  influenced  to  find  the 
It  by  the  improper  evidence,  but  by  the  legal  evi- 
ore  them,  then  the  court  should  permit  the  inciictment 
and  the  defendant  to  be  tried  thereon.  Id. 
—If  the  legal  evidence  before  the  grand  jury  is  such 
*garding  the  improper  evidence,  the  indictment  would 

been  found;  if  the  jury  were  not  influenced  to  find 
ment  by  the  improper  evidence,  but  by  the  legal  evi- 
fore  them,  then  the  court  should  permit  the  indict- 
;tand  and  the  defendant  to  be  tried  thereon.  People 
ux,  2y  Misc.  79;  People  v.  Willis,  2^  Misc.  568;  Peo- 
nant,  24  id.  361 ;  People  v.  Petrea,  92  N.  Y.  128;  Peo- 
rk,  8  N.  Y.  Cr.  169;  People  v.  Lindenborn,  23  Misc. 
Die  v.  Brickner,  8  N.  Y.  Cr.  217;  People  v.  Vaughan, 
298;  II  N.  Y.  Cr.  388. 
nt. — The  grand  jury  ought  to  find   an   indictment, 

evidence,  in  their  judgment,  if  unexplained  and  un- 
ted,  warrants  a  conviction  by  a  trial  jury.  People  v. 
,  Misc.  568:  86  S.  R.  808;  52  S.  808;  13  N.  Y.  Cr.  255. 
irection — The  direction  contained  in  this  provision, 
It  the  grand  jury  ought  to  do  under  certain  circum- 
loes  not  impose  upon  the  court  the  duty,  or  even  con- 
^ht.  to  review  their  action,  or  criticise  their  judgment 
y  have  failed  to  find  an  indictment.  People  v.  Far- 
isc.  213  ;  12  X.  Y.  Cr.  310;  79  S.  R.  91  t  ;  45  S.  91 1. 
sal. — An  iiuiictnicnl  will  not  be  dismissed  because  of 
f>^al  evidence  before  the  grand  jury,  if  there  is  suffi- 
il  evidence  ^ivcn  which,  if  unexplained,  would  war- 
nviction.     People  v.  VVinant,  24  Misc.  361  ;  87  S.  R. 

ndent  evidence. — The  fact  that  the  defendant  had 
re  testified.  l)eforc  the  same  ^raiul  jury  upon  their  in- 
>  a  charc^e  made  a.Lrainst  a  third  person,  to  acts  which 
that  he  had,  at  dates  other  than  those  charired  in  the 
It.  made  illej^al  sales  of  liquor,  and  that  he  was  keep- 
)rderlv  house  at  a  date  several  weeks  later  than  the 
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time  charged  in  the  indictments  at  bar,  does  not  justif 
missal  of  the  indictments,  where  the  uncontradicted  c 
of  a  district  attorney  alleges  that  independent  evider 
presented  to  a  grand  jury  sufficient  to  justify  the  ind 
of  the  defendant  for  certain  illegal  sales  of  liquor  and  ; 
keeping  a  disorderly  house.  People  v.  Hayes,  28  Misc. 
S.  R.  (59  S.),  761.  The  court  will  presume  that  the 
jury  have  done  their  duty  and  did  not  permit  themselv< 
influenced  by  matters  which  were  not  properly  before  th 

It  is  not  the  duty  of  the  court  to  dismiss  an  indictmer 
proof  even  of  the  mere  fact  that  improper  evidence  ha 
submitted  to  a  grand  jury.  Id.  If  the  legal  evidence 
them  was  such  that  disregarding  the  improper  evidei 
indictment  would  still  have  been  found;  if  the  jury  w< 
influenced  to  find  the  indictment  by  the  improper  evidei 
by  the  legal  evidence  before  them,  the  indictment  she 
sustained.    Id. ;  People  v.  Molineux,  2^  Misc.  79,  81. 

Quantum. — This  section  defines  the  quantum  of  evide 
quired  to  find  an  indictment,  and  an  indictment  witho 
dence  or  upon  insufficient  evidence  is  invalid.  Pe( 
Vaughan  (Kings  Co.  Ct.  1897),  19  Misc.  298;  76  S.  I 
42  S.  959;  People  V.  Brickner,  8  N.  Y.  Cr.  221 ;  People  v. 
id.  17;  People  v.  Price,  6  id.  143. 

Two  Indictments. — The  fact  that  a  grand  jury,  whicl 
two  indictments  against  the  accused,  for  the  forgery 
separate  notes  negotiated  by  him  at  one  time  to  the  sar 
son,  heard  the  evidence  of  such  person  as  to  both  the 
forgeries  at  one  examination,  does  not,  it  seems,  render 
dictments  illegal.    People  v.  Rutherford,  47  A.  D.  209. 

The  grand  jury  is  forbidden  to  find  an  indi 
without  legal  evidence  which  proves  the  crime  so  that 
would  convict.  People  v.  Stern,  15  N.  Y.  Crim.  Rep.  : 
Misc.  455. 

260.  Jurisdiction. — The  grand  jury  may  at  any  time 
into  a  crime  which  has  been  committed  in  the  county, 
definite  action  be  taken  by  indictment,  every  inferior  t 
is  immediately  ousted  of  jurisdiction,  and  it  makes  no 
ence  whether  the  inferior  tribunal  has  acquired  jurisdic 
the  case.    People  v.  Molineux,  26  Misc.  589. 

262.  Inspection. — In  the  absence  of  a  statutory  lim 
the  right  of  the  district  attorney  to  an  inspection  and  e 
ation  of  all  papers  and  documents  in  the  custody  or  un 
control  of  a  city  magistrate  or  of  the  clerk  of  a  city  magi 
court  is  absolute,  and  any  such  limitation  claimed  mus 
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matively  established.    People  ex  rel.  Gardiner  v.  Olmstead, 
Misc.  346;  89  S.  R.  472 ;  55  S.  472 ;  13  N.  Y.  Cr.  406. 

The    mere  presence   in  the   grand   jury   room    of   an    ad- 

ser  or  any  advisers  other  than  those  prescribed  in  this  sec- 

3n,  is  imperative  ground  for  setting  aside  the  indictment. 

atter  of  Gardiner,  14  N.  Y.  Crim.  Rep.  5x9. 
264.  Amended  by  chap.  286,  Laws  1905. 

a68.  See  People  v.  Winner,  61  St.  Rep.  786;  80  Hun.  130;  30 

iipp.  54,  and  notes  under  section  315,  post. 

271.  Re-submission. — An  order  for  the  resubmission  of  a 
large  to  the  grand  jury  is  not  necessary,  in  the  absence  of  a 
smissal  by  the  prior  grand  jury;  there  can  be  no  dismissal 
t  the  charge  unless  the  grand  jury  consider  it  and  take  some 
:tion  upon  it.  People  v.  Sebring  (Sup.  Ct.  O.  &  T.  1895),  69 
.  R.  612;  14  Misc.  31. 

This  section  directs  the  names  of  the  witnesses  examined 
efore  the  grand  jury  must  be  endorsed  upon  the  indictment 
ifore  it  is  presented  to  the  court.  People  v.  Shea,  69  St.  Rep. 
20;  147  N.  Y.  78.  Court  must  direct  such  names  to  be  furn- 
hed  to  defendant,  if  not  so  endorsed.  Id.  When  omission, 
D  ground  for  new  trial.    Id. 

272.  See  People  v.  Spencer,  14  N.  Y.  Crim.  Rep.  151. 

273.  See  People  v.  Peckens,  153  N.  Y.  576,  587;  People  v. 
:annel,  16  N.  Y.  Crim.  Rep.  266;  35  Misc.  483. 

275.  See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  48;  29 
app.  641 ;  People  v.  Herlihy,  16  N.  Y.  Crim.  Rep.  33 ;  35 
isc.  76 ;  People  v.  Corbalis,  178  K  Y.  516. 
Duplicity. — Under  this  section,  it  will  hardly  do  to  allege  an 
t  in  violation  of  law  by  a  sale  to  two  persons  jointly,  and  to 
X)ve  the  sale  to  one  independent  of  the  other,  and,  having 
ven  such  proof  of  the  act  constituting  the  crime,  the  party 
J  permitted  to  prove  another  additional  act,  especially  under 
statute  which  declares  that  each  and  every  violation  of  any  of 
;  provisions  "shall  be  construed  to  constitute  a  separate  and 
mplete  offense,"  and  subject  the  party  accused  of  a  violation 
For  each  violation  on  the  same  day,  or  on  different  days,"  to 
penalty.  People  v.  Huffman,  24  A.  D.  233 ;  82  S.  R.  482 ;  48  S. 
2;  People  V.  Krank,  no  N.  Y.  433;  22  N.  E.  242;  People  v. 
arbineau,  115  N.  Y.  433 ;  22  N.  E.  271,  which  was  commented 
3n  in  People  v.  Wilson,  151  N.  Y.  409;  45  N.  E.  862. 
i^alse  pretense. — ^An  indictment  for  obtaining  property  by 
;e  pretenses  is  sufficient,  if  it  states  and  negatives  one  false 
tense ;  and  if  proved,  the  materiality  and  influence  of  it  is  a 
rstion  for  a  jury,  unless  it  clearly  appears  to  be  immaterial. 
>ple  V.  Peckens,  153  N.  Y.  576,  586;  12  N.  Y.  Cr.  433.  The 
pose  of  the  averment  of  pretenses  in  the  indictments  is 
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only  to  give  the  defendant  notice  of  what  may  be  proved 
against  him.  Id.  The  mode  of  obtaining  property  may  not  be 
pleaded.     Id. 

Fraud. — If  a  person  through  the  fraudulent  representations 
of  another  delivered  to  him  a  chattel  intending  to  pass  the 
property  in  it,  the  latter  could  not  be  indicted  for  larceny,  but 
only  for  obtaining  the  chattel  under  false  pretenses.  People 
V.  Sumner,  33  A.  D.  338;  87  S.  R.  817;  53  S.  817. 

Where  the  presentation  by  two  coroners  of  one  fraudulent! 
bill  for  inquests  has  attached  to  it  separate  statements  of  thci 
inquests  held  by  each  which  contain  fraudulent  items,  it  con- 
stitutes but  a  single  offense  for  which  both  coroners  may  be 
jointly  prosecuted.    People  v.  Coombs,  36  A.  D.  284 ;  89  S.  R. 
276;  55  S.  276.    It  is  not  necessary  that  the  indictment  should 
negative  every  defense  or  exculpation  of  the  crime.    Id.    It  is 
sufficient  that  it  averred  that  the  particular  service  charged! 
for  was  not  rendered,  and  the  statement  in  the  account  that 
certain  inquests  were  held  by  the  appellant  was  an  essential 
part  of  the  description  of  the  service.    Id. 

See  notes  under  section  317,  Penal  Code. 

Indictment. — An  indictment  must  contain  "a  plain  and  con- 
cise statement  of  the  act  constituting  the  crime."  People  v. 
Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133 ;  40  S.  491. 

This  section  provides  that  the  indictment  must  contain  a 
plain  statement  of  the  act  constituting  the  crime,  without  un- 
necessary repetition.  People  v.  Evans,  53  St.  Rep.  591,  594; 
69  Hun,  226;  23  N.  Y.  Supp.  717. 

The  settled  rule  of  criminal  pleadings  requires  that  all  th< 
elements  which  enter  into  the  definition  of  an  offense  must  U 
stated  in  the  indictment.  People  v.  Stone,  65  St.  Rep.  673;8ij 
Hun,  130;  32  Supp.  511.  So,  the  recognized  and  >vell-est 
lished  rules  of  criminal  pleading  require,  in  a  case  under  cl 
437  of  1890,  an  allegation  of  the  name  of  the  person  to  wh< 
the  offer  to  sell  was  made,  if  known ;  if  not  known,  then 
allegation  that  they  were  offered  to  a  person  whose  name 
unknown.  Id.:  People  v.  Burns,  25  St.  Rep.  97;  53  Hun,  27^ 
6  Sup.  611 ;  7  N.  Y.  Cr.  92;  People  v.  Gregg,  35  St.  Rep.  7J 
59  Hun,  107;  13  Supp.  114;  People  v.  Pillion,  60  St.  Rep.  8i( 
78  Hun,  74 ;  29  Supp.  267 ;  People  v.  Olmstead,  56  St.  Rep.  3iij 
74  Hun,  323;  26  Supp.  818;  People  v.  Dumar,  ii  St.  Rep. 
106  N.  Y.  502 ;  People  v.  Stark,  49  St.  Rep.  680;  136  N.  Y. 

Under  437  of  1890,  an  indictment,  which  makes  no  dii 
allegation  that  the  required  certificate  was  not  printed  on, 
attached  to,  the  packages  of  fertilizer  alleged  to  have 
offered  for  sale,  is  insufficient.    People  v.  Stone,  ante. 
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The  office  of  an  indictment  is  to  apprise  the  defendant  of  the 
nature  of  the  crime  with  the  commission  of  which  he  stands 
charged,  and  if  it  avers  the  oflfense  as  the  statute  defines  it, 
stating  all  the  circumstances  which  constitute  such  offense, 
it  fulfills  its  office  and  answers  every  requirement.  People  v. 
Drayton,  41  A.  D.  40;  92  S.  R.  (58  S.),  439;  Phelps  v.  People, 
72.  N.  Y.  334. 

A- count  in  an  indictment,  which  alleges  the  writing  of  a 
contract  over  a  genuine  signature,  sufficiently  charges  the 
crime  of  forgery.    People  v.  Drayton,  ante. 

An  indictment  must  contain  a  plain  and  concise  statement 
of  the  act  constituting  the  crime.  People  v.  Klipfel,  160  N. 
Y.  371.  "  House  of  ill  fame  "  sufficient  pleading.  People  v. 
Herlihy,  35  Misc.  33. 

An  indictment  against  a  city  official,  under  section  1551  of 
the  charter  of  the  City  of  New  York,  charging  that  he  approved 
bills  for  city  work  knowing  that  the  requirements  of  sections 
413  and  419,  in  certain  specified  respects,  had  not  been  com- 
plied with,  is  insufficient  where  there  is  nothing  to  show  that 
if  all  the  acts  charged  had  been  performed  the  city  could  have 
been  defrauded,  notwithstanding  the  general  allegation  that 
each  of  the  acts  charged  was  done  willfully  and  with  intent  to 
commit  a  fraud  upon  the  city.    People  v.  Kane,  161  N.  Y.  380. 

Inferences  cannot  be  made  a  substitute  for  an  averment  of 
the  principal  or  material  facts  in  an  indictment.  Id.  The  in- 
dictment must  positively  allege  the  commission  of  an  offense, 
and  the  acts  constituting  it.    Id. 

An  indictment  must,  at  least,  state  the  crime  which  the  de- 
fendant has  attempted  to  commit;  in  other  words,  that  the  in- 
dictment for  an  attempt  to  commit  a  crime  is  not  sufficient, 
unless  it  avers  facts  showing  the  particular  crime  which  was 
attempted.    Id. 

Insufficient. — Where,  under  section  527  of  the  Penal  Code, 
there  is  no  averment  in  the  indictment  that  the  scheme,  which 
the  defendant  abetted,  was  to  sell  or  exchange,  or  offer  to  selb 
or  exchange,  "counterfeit"  money,  or  what  purported  to  be 
counterfeit  money,  and  there  is  no  reference  whatever  in  the 
indictment  to  that  purpose,  the  offense  stated  in  the  section  is 
not  alleged.    People  v.  Albow,  55  St.  Rep.  253. 

Larceny. — An  indictment  for  larceny  at  common  law  can- 
not be  upheld  by  proof  only  of  the  procurement  of  property 
by  false  or  fraudulent  representations.  People  v.  Sumner, 
33  A.  D.  338;.87  S.  R.  817;  53  S.  817. 

Under  an  indictment  for  grand  larceny  charging  that  the 
prisoner  "feloniously  did  steal,  take  and  carry  away"  $1,000, 
the  property  of  another,  it  is  competent  for  the  prosecution  to 
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give  evidence  of  larceny  by  trick  and  device,  and  according  to 
all  the  cases,  the  test  of  the  sufficiency  of  the  proof  to  sustain 
the  charge  in  the  indictment  is,  did  the  complainant  intend  to 
pass  title  to  the  money  mentioned  in  the  indictment,  or  did  he 
give  that  sum  of  money  into  the  possession  of  the  defendant 
for  a  special  purpose  to  be  applied  to  that  purpose  only,  and 
did  the  defendant,  instead  of  so  applying  the  money,  appro- 
priate it  to  his  own  use?  People  v.  Sumner,  33  A.  D.  338;  87 
S.  R.  817;  53  S.  817. 

Under  an  indictment  for  grand  larceny  in  the  second  de- 
gree as  a  second  offense,  the  defendant  cannot  be  found  guilty 
as  charged  in  the  indictment  unless  the  jury  found  that  the 
defendant  not  only  committed  the  larceny  alleged  in  the  in- 
dictment, but  was  also  convicted  of  the  former  offense  as  al- 
leged.   People  V.  Reilly,  25  Misc.  45 ;  87  R.  S.  1005 ;  53  S.  icx)S. 

The  ordinary  form  of  indictment  for  larceny  is  not  sufficient 
to  reach  an  offense  for  defrauding  under  the  "green  goods" 
game.  People  v.  Livingstone,  47  A.  D,  283 ;  People  v.  Dumar, 
106  N.  Y.  502.  The  pretense  charged  is  not  that  the  money  to 
be  given  by  the  defendants  was  counterfeit,  but  genuine.  Peo- 
ple V.  Livingstone,  ante.  Though  it  may  not  have  been  the 
sole  inducement  upon  which  the  prosecutor  parted  with  his 
money,  still  it  must  have  been  an  inducing  cause  to  some  ex- 
tent.    Id. ;  People  ex  rel.  Phelps  v.  O.  &  T.  83  N.  Y.  436. 

No  change. — This  Code  has  not  changed  a  procedure  in 
framing  indictments  which  was  previously  sanctioned,  unless 
its  language  either  expressly  or  impliedly,  does  so.  People 
V.  Adler.  55  St.  Rep.  669;  140  N.  Y.  331 ;  aff'g,  53  St.  Rep.  936. 

An  indictment  for  auditing  a  false  claim  against  a  city  is 
defective,  if  it  fails  to  state  that  it  was  the  duty  of  defendant 
to  audit  such  bills.  People  v.  Gleason,  59  St.  Rep.  147;  75 
Hun,  572 ;  27  N.  Y.  Supp.  670 

Statute. — An  indictment  is  not  insufficient  by  reason  of  an 
imperfection  in  matter  or  form  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits.  People  v.  Lovejoy,  89  S.  R.  543;  55  S.  543;  13  N.  Y. 
Cr.  411.  A  check  is  sufficiently  described  in  an  indictment  as 
a  paper  purporting  to  be  a  check  for  a  certain  sum  of  money, 
alleging  its  value,  and  to  whom  it  belongs.  Id.  In  a  prosecu- 
tion for  larceny,  it  is  competent  for  the  prosecution  to  show, 
on  the  question  of  intent,  that  the  act  in  question  formed  part 
of  a  series  of  similar  occurrences  within  reasonable  limits  as 
to  date.     Id. 

Sufficient. — If  the  indictment  states  the  offense  as  the  stat- 
ute defines  it,  the  averment  is  sufficient.    People  v.  Rockhill, 
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55  St.  Rep.  68i ;  26  N.  Y.  Supp.  222 ;  Phelps  v.  People,  72  N. 
Y.  344,  349;  People  V.  Weldon,  20  St.  Rep.  112;  iii  N.  Y. 

569,  574. 

No  essential  element  of  the  crime  can  be  omitted  from  the 

indictment  without  destroying  the  whole  pleading.  People 
V.  Albow,  55  St.  Rep.  253;  140  N.  Y.  130;  rev*g,  53  St.  Rep. 
869;  71  Hun,  123;  24  N.  Y.  Supp.  519.  The  omission  cannot 
be  supplied  by  intendment  or  implication,  and  the  charge 
must  be  made  directly,  and  not  inferentially  or  by  way  of  re- 
recital.    Id. 

An  indictment,  framed  under  section  218  of  the  Penal  Code, 
was  held  sufficient  in  People  v.  Barber,  56  St.  Rep.  304;  74 
Hun,  368;  26  N.  Y.  Supp.  417. 

An  indictment  for  assault  in  the  first  degree,  which  charges 
that  defendant,  at  a  specified  time  and  place,  feloniously  and 
with  intent  to  kill,  assaulted  two  persons  named,  with  a  loaded 
fire-arm,  and  did  discharge  said  loaded  fire-arm  toward  and  at 
said  persons,  and  did  thereby  hit  and  seriously  wound  them, 
contains  a  sufficient  statement  of  the  act  constituting  the 
crime  within  the  meaning  of  this  section.  People  v.  Rockhill, 
ante. 

An  indictment,  which  alleges  that  the  defendant  presented  a 
claim  for  the  payment  of  a  loss  whereby  it  was  claimed  by 
the  defendant  that  he  had  sustained  damage  by  fire  to  the  ex- 
tent of  a  specified  sum,  and  that  the  company  was  justly  in- 
debted to  him  by  reason  of  such  loss  and  contract  of  insurance 
in  a  certain  sum,  and  denies  such  amount  of  loss  and  indebted- 
ness, sufficiently  charges  an  oflFense  under  section  579  of  the 
Penal  Code.  People  v.  Spiegel,  56  St.  Rep.  72^-,  75  Hun,  161 ; 
26  N.  Y.  Supp.  1041. 

An  indictment  is  now  good  if  it  contains  sufficient  averments 
to  inform  the  defendant  of  the  nature  of  the  accusation  against 
him  and  enables  him  to  prepare  his  defense,  and  when  the 
record  may  be  admitted  as  a  bar  to  a  second  prosecution  for 
the  same  offense.  People  v.  Willis,  158  N.  Y.  392;  Pontius  v. 
People,  82  N.  Y.  339;  People  v.  Peckens.  153  id.  576.  No  in- 
dictment is  insufficient  by  reason  of  an  imperfection  in  matter 
of  form  which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant.  People  v.  Willis,  ante.  Neither  pre- 
sumptions of  law  nor  matters  of  which  judicial  notice  is  taken 
need  be  stated  in  the  indictment..  Id. 

See  People  v.  Thorn,  21  Misc.  130;  12  N.  Y.  Cr.  236;  81  S. 
R.  46 ;  47  S.  46. 

Where  an  indictment  contains  different  counts,  each  of 
which  technically  describes  a  different  offense,  but  it  is  ap- 
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parent  from  the  general  tenor  of  the  indictment  that  each 
count  relates  to  the  same  transaction,  and  that  the  introduc- 
tion of  separate  counts  is  not  for  the  purpose  of  proving  dis- 
tinct offenses,  and  where,  as  in  this  case,  the  acts  of  conspir- 
acy were  manifestly  initatory  to,  and  were  merged  into  and 
consummated  by,  the  crime  of  murder,  such  an  indictment  is 
good.  People  v.  Thorn,  21  Misc.  130;  12  N.  Y.  Cr.  236;  81  S. 
R.  46;  47  S.  46.  Where  there  is  a  conspiracy  to  commit  a  fel- 
ony, and  such  crime  is  subsequently  consummated  pursuant 
to  the  conspiracy,  the  conspiracy  merges  in  the  felony,  so  as 
to  prevent  a  prosecution  for  the  conspiracy  itself  as  an  inde- 
pendent crime.  Id. ;  People  v.  McKane,  143  N.  Y.  455 ;  38  N. 
E.  950 ;  and  People  v.  Wicks,  1 1  A.  D.  539 ;  42  S.  630. 

276.  See  notes  under  the  preceding  section. 

Abortion. — Where  an  indictment  for  abortion  contains  two 
counts,  one  charging  the  commission  of  the  offense  by  the  use 
of  instruments,  and  the  other,  by  administering  a  drug  or  med- 
icine, and  there  is  no  evidence  that  one  of  the  means  charged 
had  been  used,  the  defendant  is  entitled  to  have  the  jury  so 
instructed  upon  request,  and  a  general  verdict  of  guilty  will 
not  render  the  error  of  a  refusal  harmless.  People  v.  Van  Zile, 
62  St.  Rep.  357 ;  143  N.  Y.  368 ;  38  N.  E.  Rep.  880. 

Assault. — Though  an  indictment  for  an  assault  in  the  second 
degree  upon  a  police  officer  does  not  state  facts  showing  that 
the  officer  assaulted  was  engaged  in  the  lawful  discharge  of 
his  duties,  the  court  will  not  reverse  a  conviction  where  it  ap- 
pears that  the  prisoner  was  convicted  only  of  an  assault  in  the 
third  degree.  People  v.  Doyle  (Sup.  Ct.  3  D.  1896),  11  A.  D. 
447:765.  R.  319142  S.  319. 

Bribery. — Where  an  indictment  contains  counts  charging 
bribery  followed  by  a  count  charging  extortion,  and  the  latter 
count  contains  a  reference  to  the  preceding  counts  which,  if 
permitted  to  be  employed,  renders  it  insufficient,  and,  upon 
the  trial,  the  prosecution  elects  to  go  to  the  jury  upon  the  ex- 
tortion count  alone,  but,  with  the  consent  of  the  defendant, 
the  other  counts  are  retained  for  the  purpose  of  reference,  and 
the  trial  results  in  a  disagreement  of  the  jury,  the 
court  has  the  power,  on  a  subsequent  trial  of  the  indictment, 
to  refuse  to  strike  out  the  bribery  counts,  and  may  retain  such 
portion  thereto  as  is  necessary  to  explain  the  reference  in  the 
counts  for  extortion.     Peopk  v.  McLaughlin,   150  N.  Y.  365. 

Conspiracy. — The  defendants  cannot  be  convicted  of  con- 
spiracy unless  proof  is  given  on  the  part  of  the  people  suffi- 
cient to  establish  to  the  satisfaction  of  the  jury  one  or  more 
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of  the  specific  overt  acts  charged.  People  v.  Willis,  158  N.  Y. 
392.     See,  also,  People  v.  Rathbun,  44  Misc.  88. 

False  Pretenses. — In  cases  of  indictment  under  section  566 
of  the  Penal  Code,  it  is  unnecessary  for  the  people  to  allege 
the  value  of  the  instrument  which  the  complainant  was  in- 
duced to  sign  by  the  false  pretense  of  the  defendant.  People 
V.  Jeffery,  63  St.  Rep.  588;  82  Hun,  409;  31  Supp.  267. 

An  indictment  for  false  pretenses,  under  section  528  of  the 
Penal  Code,  should  state,  with  reasonable  certainty,  the  repre- 
sentations actually  made,  the  falsity  thereof,  and  the  facts  in- 
tended to  be  relied  upon  to  establish  such  falsity.  People  v. 
Winner,  61  St.  Rep.  783 ;  80  Hun,  130;  30  Supp.  54. 

Forgery. — An  indictment,  which  alleges  that  the  defendant, 
being  an  attorney  of  the  supreme  court,  did  wrongfully  and 
unlawfully,  with  intent  to  deceive,  "alter  and  falsify  the  order 
and  decree  of  the  surrogate  of  Erie  county;"  setting  out  in 
full  the  order  of  the  surrogate,  and  containing  the  usual 
formal  allegations  required  in  forgery  indictments,  is  suffi- 
cient to  charge  a  crime  under  this  section.  People  v.  Oishei, 
12  N.  Y.  Cr.  362;  79  S.  R.  49;  45  S.  49. 

Form. — This  section  contains  a  form  of  indictment  under 
the  Code.  People  v.  Rockhill,  55  St.  Rep.  683 ;  22  N.  Y.  Supp. 
222. 

Larceny. — Where  an  indictment,  in  addition  to  the  allega- 
tions necessary  to  establish  the  offense  of  grand  larceny,  con- 
tains allegations  of  conspiracy,  it  cannot  be  said  to  charge  sep- 
arate crimes,  when  the  acts  of  conspiracy  were  manifestly 
initiatory  of,  and  were  merged  into  and  consummated  by,  the 
crime  of  larceny.  People  v.  Wicks  (Sup.  Ct.  4  D.  1896),  11 
A.  D.  539;  76  S.  R.  630;  42  S.  630. 

Murder. — An  indictment  in  common  law  form,  stating  the 
facts  constituting  the  crime  and  charging  the  killing  to  have 
been  done  willfully,  feloniously  and  with  malice  aforethought, 
is  sufficient  to  sustain  a  conviction  of  murder  in  the  first  de- 
gree, if  the  proof  as  to  the  manner  of  the  commission  of  the 
crime  brings  it  within  one  of  the  statutory  definitions.  People 
v.  Constantino,  153  N.  Y.  24;  13  N.  Y.  Cr.  390. 

Statute. — If  there  is  an  exception,  not  in  the  enacting  clause, 
but  in  a  subsequent  clause  or  statute,  the  indictment  need  not 
negative  it,  but  it  is  a  matter  of  defense  to  be  shown  by  the 
defendant.    People  v.  Crotty,  12  N.  Y.  Cr.  473;  81  S.  R.  845; 

47  S.  845. 

An  indictment  for  larceny,  under  subdivision  2,  section  528 

of  Penal  Code,  is  sufficient  where  it  alleges  that  the  defendant, 

while  having  in  his  possession  as  "servant,  agent,  attorney  and 
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bailee"  the  money  in  question,  appropriated  it  to  his  own  use. 
It  is  not  necessary  that  the  indictment  should  set  forth  the 
facts  showing  the  agreement  by  which  said  relations  were 
created.  People  v.  Dorthy,  13  N.  Y.  Cr.  173;  80  S.  R.  970; 
46  S.  970. 

In  framing  an  indictment  on  a  statute,  all  the  circumstances 
which  constitute  the  definition  of  the  crime  in  the  statute,  so 
as  to  bring  the  accused  precisely  within  it,  must  be  stated. 
People  V.  Williams  (Sup.  Ct.  4  D.  1895),  71  S.  R.  541 ;  92  Hun, 
354.  But  no  other  description  of  the  manner  in  which  the 
offense  was  committed  is  necessary  than  that  contained  in  the 
statute.    Id. 

An  indictment  for  a  statutory  offense  is  sufficient  when  it 
charges  the  offense  as  the  statute  defines  it.  People  v. 
Flaherty,  61  St.  Rep.  198;  79  Hun,  48;  29  Supp.  641;  Phelps 
V.  People,  ^2  N.  Y.  334;  Tully  v.  People,  67  id.  15.  When  a 
crime  has  a  general  name,  it  is  desirable,  for  certainty,  that 
it  be  inserted  in  the  indictment,  as  well  as  the  act  which  con- 
stitutes it.    People  V.  Flaherty,  ante. 

Usury. — In  order  to  constitute  a  good  plea  of  taking  usury 
under  this  section,  the  allegations  of  the  indictment  must 
charge  the  usurious  agreement,  specifying  its  terms,  and  the 
particular  facts  relied  upon  to  bring  it  within  the  prohibitive 
clause  of  the  section.  People  v.  Hubbard,  63  St.  Rep.  399;  10 
Misc.  104;  31  Supp.  114. 

278.  See  People  v.  Rockhill,  55  St.  Rep.  683  26  N.  Y.  Supp. 
222 ;  People  ex  rel.  Young  v.  Hannan,  61  St.  Rep.  726 ;  9  Misc. 
600;  30  Supp.  370;  People  V.  O'Malley,  52  App.  Div.  46;  People 
V.  Frazier,  16  N.  Y.  Crim.  Rep.  226;  36  App.  Div.  280. 

An  indictment  of  one  count  which,  in  terms,  charges  the 
defendant  with  the  crime  of  auditing  and  allowing,  as  a  public 
officer,  a  false  and  fraudulent  claim,  is  not  bad  for  duplicity, 
because,  in  addition  to  stating  acts  constituting  the. crime 
charged,  it  also  states  acts  constituting  the  crime  of 
fraudulently  presenting  a  false  account  to  a  public  officer  for 
allowance.    People  v.  Klipfel,  160  N.  Y.  371. 

The  fact  that  an  indictment  in  one  count  describes  more 
than  one  crime  does  not  render  it  bad  for  duplicity,  provided 
only  one  crime  is  charged.     People  v.  Klipfel,  ante. 

Duplicity. — An  indictment  containing  but  one  count  and 
charging  therein  two  distinct  crimes,  is  bad  for  duplicity. 
People  V.  Klipfel,  160  N.  Y.  371.  The  objection  not  only 
may,  but  must  be  taken  by  demurrer.    Id.;  People  v.  Tower, 

135  id-  457. 
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Excise. — A  deposition  charging  a  violation  of  section  31  of 
chapter  401  of  1892,  may  properly  charge  separate  and  distinct 
offenses.  People  v.  Shaver,  37  A.  D.  21;  89  S.  R.'  701;  55 
S.  701. 

Forgery. — An  indictment,  which  charges,  in  the  same  count, 
the  offense  of  uttering  forged  paper  and  also  inducing  another 
person  to  commit  the  crime  of  forgery,  is  defective.    Id. 

An  indictment,  which  alleges,  in  one  count,  the  forging  of 
an  instrument  with  intent  to  defraud  a  certain  person  by  offer- 
ing it  to  him  in  payment  of  goods  purchased,  charges  but  one 
offense  and  contains  only  the  plain  and  concise  statement  of 
the  act  constituting  the  crime,  which  the  statute  requires. 
People  V.  Altman,  70  S.  R.  66;  147  N.  Y.  473. 

Fraudulent  demand. — An  indictment,  which  charges  that 
defendant  is  a  public  officer,  authorized  to  take  part  in  the 
auditing  of  accounts  against  the  county,  and  that  he  corruptly 
and  dishonestly  aided  in  the  adoption  of  a  resolution,  allowing 
the  fraudulent  demand  set  forth  in  the  indictment,  and  direct- 
ing its  payment  by  the  auditor ;  and  also  charges  in  the  same 
count,  that  he  did,  knowingly  and  corruptly,  present  such 
fraudulent  claim  to  the  auditor  for  payment,  is  bad  for  duplic- 
ity. It  charges  two  offenses  in  one  count,  one  under  section 
165,  the  other  under  section  672  of  the  Penad  Code.  People  v. 
Stock,  21  Misc.  147;  12  N.  Y.  Cr.  420:  81  S.  R.  96;  47  S.  96. 

Although  the  presentation  of  a  claim  by  a  supervisor  to  the 
auditor,  if  it  were  fraudulent,  were  a  crime  within  the  provis- 
ions of. section  672  of  the  Penal  Code,  and  not  within  the 
provisions  of  section  165,  under  which  he  was  indicted,  yet  the 
fact  that  certain  of  the  defendant's  acts  alleged  in  the  indict- 
ment, when  standing  alone,  constituted  a  crime  under  section 
672,  did  not  render  the  indictment  demurrable  under  this  and 
section  279,  where  those  acts  were  essential  ingredients  of  the 
crime  specified  in  section  165.  People  v.  Coombs  36  A.  D. 
284;  89  S.  R.  276;  55  S.  276. 

Larceny. — Grand  Larceny  and  the  crime  of  receiving  stolen 
goods,  knowing  them  to  have  been  stolen,  are  separate,  dis- 
tinct and  independent  offenses,  requiring  different  kinds  of 
proof.  People  v.  Kerns  (Sup.  Ct.  4  D.  1896),  7  A.  D.  535;  40 
S.  243;  People  V.  Baker,  3  Hill,  159;  Hawker  v.  People,  75  N. 
Y.  490;  People  v.  Bruno,  6  Parker,  664;  People  v.  O'Brien,  53 
Hun,  496.  If  more  than  one  crime  is  charged  in  the  indict- 
ment, the  defendant  may  demur  to  the  indictment  for  that 
reason.  People  v.  Kerns,  ante.  If  the  objection  is  not  taken 
by  demurrer,  it  is  waived.  Id.;  People  v.  McCarthy,  no  N. 
Y.  309;  People  V.  Upton,  38  Hun,  107. 
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Murder. — An  indictment  for  murder  in  the  first  degree, 
which  sets  forth  that  by  certain  means  the  death  of  the  de- 
ceased was  accomplished,  and  that  from  the  wounds  and  in- 
juries which  he  received  he  died,  charges  but  one  crime  and  in 
one  form.  People  v.  Connors  (Ct.  Sess.  1895),  70  S.  R.  169; 
13  Misc.  582. 

One  crime. — An  indictment  drawn  under  sections  508  and 
688  of  the  Penal  Code,  is  for  but  one  crime,  but,  to  determine 
its  gjade,  it  is  competent  to  prove,  when  charged,  that  the  de- 
fendant has  been  guilty  of  a  previous  offense.  People  v. 
Reilly,  97  S.  R.  18:63  S.  18. 

Same  crime. — Where  the  accusation  is  of  the  commission  of 
a  certain  crime,  and  the  indictment  sets  forth  two  or  more 
offenses  of  the  same  nature,  based  upon  the  same  or  a  contin- 
uous set  of  facts,  either  of  which  offenses  make  him  guilty  of 
the  same  crime,  it  is  not  within  the  inhibition  of  this  and  the 
following  section.     Id. 

Separate  counts. — An  indictment  which,  in  separate  counts, 
charges  the  crime  to  have  been  committed  in  one,  or  the  other, 
manner,  is  sufficient.  People  v.  Adler,  55  St.  Rep.  669;  140 
N.  Y.  331  ;  aff'g  53  St.  Rep.  936. 

This  section  provides  that  the  indictment  must  charge  but 
one  crime,  and  in  but  one  form ;  but  it  is  permitted,  by  the 
next  section,  to  charge  the  crime  in  the  separate  counts  to 
have  been  committed  in  a  different  manner,  or  by  different 
means,  or  where  the  acts  complained  of  may  constitute,  sep- 
arate crimes,  to  charge  the  different  crimes  in  separate  counts. 
People  V.  Sebring  (Sup.  Ct.  O.  &  T.  1895),  69  S.  R.  612;  14 
Misc.  31. 

Under  the  law  prior  to  the  enactment  of  the  Code  of  Crim- 
inal Procedure,  the  joinder  of  separate  and  distinct  misde- 
meanors were  allowable,  when  followed  by  a  single  sentence. 
People  V.  Polhanius  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133:  40  S. 
491 ;  Politisky  v.  People.  73  N.  Y.  6().  This  rule  has  been 
changed  by  the  Code,  so  far  as  indictments  are  concerned,  by 
the  provisions  of  the  above  section.  Id.  This  section  is  not 
made  applicable  to  procecdinj^^s  in  courts  of  special  sessions. 
Id. 

See  People  v.  \\'il^on  fSup.  Ct.  i  D.  1896),  7  A.  D.  326,  335; 
40  S.  T07. 

Tlie  effect  of  tlicsc  ])rovisi()ns  oi  tlie  Code  n\  Criminal  Pro- 
cednrc  is  to  permit  a  continnancc  of  the  former  practice  of 
joiniiiiL:^  different  crimes  l^y  scparnte  counts  when  they  all 
relate  to  tlie -same  transaction.  rco])lc  v.  Wilson.  151  X.  Y. 
403  ;  aff".Lr  7  A.  I ).  32^.;  40  S.  107. 
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wo  offenses. — In  People  v.  Tower,  48  St.  Rep.  438;  135  N. 
57,  the  indictment,  in  a  single  count,  charged  the  defend- 
with  forging  a  note  and  with  uttering  the  same.  It  was 
•d  that  the  indictment  was  bad  for  charging  two  distinct 
ises  in  a  single  count.  In  other  words,  it  would  be  a 
ition  of  the  Code  to  unite  two  offenses  in  a  single  count 
1  indictment.  See  People  v.  Adler,  ante. 
9.  See  People  ex  rel.  Young  v.  Hannan,  61  St.  Rep.  726; 
isc.  600;  30  Supp.  370.  Election  between  charge  of  rape 
assault.  See  People  v.  Adams,  16  N.  Y.  Crim.  Rep.  454; 
.pp.  Div.  166. 

e  annotations  under  preceding  section  of  this  Code. 
4ay"  defined. — The  other  provisions  of  the  Code  in  rela- 

to  indictments  prohibit  the  use,  in  this  section,  of  the 
1  "may"  as  "must,"  and  render  the  ordinary,  permissive 
ning  of  the  word  to  be  proper  meaning  to  be  given  to  it. 
)le  V.  RockhilK  55  St.  Rep.  683;  26  N.  Y.  Supp.  222. 
mnts. — The  principle  that,  where  there  are  several  counts, 
*  of  which  are  good,  each  founded  upon  the  same  transac- 

but  varying  in  some  detail  to  meet  the  proof  which  may 
ffered.  and  there  is  a  general  verdict  of  guilty  on  all  the 
its,  the  conviction  will  not  be  reversed  because  of  a  de- 
ve  count,  has  no  application,  where  the  offense  is  properly 
ged  in  all  the  counts,  and  there  is  no  defective  count. 
)le  V.  Van  Zile,  62  St.  Rep.  357;  143  N.  Y.  368;  38  N. 
ep.  380. 
le  effect  of  the  provision  of  this  section,  that,  "where  the 

complained  of  may  constitute  different  crimes,  such 
es  may  be  charged  in  separate  counts,  constituting  an 
ption  to  the  provisions  of  section  278,  that  the  indictment 
:  charge  but  one  crime,**  is  to  permit  a  continuance  of  the 
er  practice  of  joining  different  crimes  by  separate  counts, 
•e  they  all  relate  to  the  same  transaction.  People  v. 
on,  151  N.  Y.  403;  45  N.  E.  862;  People  v.  Huffman,  24 
.  233  ;  82  S.  R.  482 ;  48  S.  482. 

lis  section  permits  the  crime  "to  be  charged  in  separate 
ts  to  have  been  committed  in  different  manner,  or  by 
■ent  means,"  or  where  tlie  same  acts  constitute  different 
2S  thev  mav  be  set  out  in  the  indictment  in  separate 
ts.     People  v.  Stock.  2\   Misc.   147:  \2  N.  Y.  Cr.  420:  81 

96:  47  S.  06:  People  V.  Wilson,  ante;  People  v.  Adler, 
N-  Y.  331:  35  N.  E.  644. 

this  state,  whether  the  pcoi)le  shall  be  required  to  elect 

largely  in  the  discretion  of  the  trial  court.  People  v. 
.^rtv.  84  S.  R.  v4;  =^0  S.  —j\ :  reonlc  v.  Raker,  3  Hill,  159: 
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People  V.  Austin,  i  Park.  R.  154;  Nelson  v.  People,  23  N.  Y. 
293,  297;  People  V.  Wright,  136  N.  Y.  625,  631 ;  32  N.  E.  629. 

Murder. — Where  an  indictment  for  homicide  charges  the 
crime  to  have  been  committed  in  but  one  way,  and  that  by 
violence,  it  does  not  come  under  this  section.  People  v. 
Connors  (Ct.  Sess.  1895),  70  S.  R.  169;  13  Misc.  582. 

280.  Time. — It  is  not  necessary  to  state  in  an  indictment  the 
precise  time  at  which  the  crime  was  committed.  People  v. 
Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133;  40  S.  491- 

Under  an  indictment  charging  defendant  with  having  sexual 
intercourse  with  a  female  under  sixteen  years  of  age,  time  is 
not  a  material  ingredient  of  the  felony  charged,  except  that 
the  act  charged  as  a  crime  must  have  been  committed  before 
the  girl  became  sixteen  years  of  age.  People  v.  Flaherty,  84 
S.  R.  574 ;  50  S.  574. 

Where  the  deposition  alleges  sales  of  liquors  within  three 
months,  to  other  parties  not  named,  it  is  not  necessary  to  state 
the  precise  time  at  which,  or  the  names  of  the  persons  to 
whom,  such  sales  were  made.  People  v.  Shaver,  37  A.  D.  21; 
89  S.  R.  701 ;  55  S.  701. 

282.  Sufficient. — An  indictment  for  grand  larceny  in  the 
second  degree  which  charges  the  defendant  with  stealing  "one 
hundred  and  fifty  dollars  of  the  kind  of  money  or  the  denom- 
ination of  which  is  to  this  grand  jury  unknown,"  is  sufficient 
People  V.  Spencer,  27  Misc.  491 ;  92  S.  R.  (58  S.)  1127. 

The  allegation  must  be  deemed  equivalent  to  saying  that  the 
defendant  stole  one  hundred  and  fifty  dollars  in  money  of 
lawful  value  and  that  the  grand  jury  do  not  know  whether 
the  money  was  in  bills,  gold  or  silver,  or  what  was  the  size 
of  the  bills  or  coin.    Id. 

Testimony  that  defendant  had  a  wife  living  at  the  time  of 
his  marriage  with  abducted  female  is  incompetent  People  v. 
Cerami,  101  App.  Div.  366. 

283.  Statute. — This  section  does  not  require  that  the  words 
used  in  the  statute  need  be  strictly  pursued  in  an  indictment, 
but  the  indictment  is  good  if  it  follows  the  language  of  the 
statute  defining  the  crime.  People  v.  Cleary  (Ct.  Sess.  1895), 
70  S.  R|  209;  13  Misc.  546. 

See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  48;  29  Supp. 
641. 

284.  subd.  6. — This  subdivision  provides  that  an  indictment 
shall  be  held  sufficient,  when  the  act  or  omission,  charged  as 
the  crime  is  plainly  and  concisely  set  forth.  People  v.  Evans, 
53  St.  Rep.  59 ^  594;  69  Hun,  226;  23  N.  Y.  Supp.  717. 
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It  is  not  necessary  that  the  offense  should  be  charged  in 
the  language  of  the  statute,  but  it  is  sufficient  if  the  criminal 
act  is  set  forth  by  words  which  plainly  describe  the  offense, 
though  words  other  than  those  of  the  statute  are  used. 
People  V.  Helmer,  13  A.  D.  426;  yy  S.  R.  642;  43  S.  642. 

Court  has  no  power  to  amend  indictment  for  aban- 
doning child  under  14  by  inserting  statement  that  child  was 
under  6  years  of  age.    People  v.  Trank,  88  App,  Div.  294. 

Sufficient. — An  indictment  is  sufficient  if  the  act  or  omission 
charged  as  a  crime  is  plainly  and  concisely  set  forth  with  such 
a  degree  of  certainty  as  to  enable  the  court  to  pronounce  judg- 
ment according  to  the  right  of  the  case.  People  v.  Helmer, 
154  N.  Y.  596;  13  N.  Y.  Cr.  i.  No  indictment  is  insufficient 
by  reason  of  any  imperfection  in  matter  of  form  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the  de- 
fendant, upon  the  merits.    Id. 

See  People  v.  Rockhill,  55  St.  Rep.  684;  26  N.  Y.  Supp.  222; 
People  V.  Evans,  53  St.  Rep.  591 ;  69  Hun,  226;  23  N.  Y.  Supp. 
717. 

See  People  v.  Peckens,  153  N.  Y.  576,  587. 

285.  Matter  of  form. — No  indictment  is  insufficient,  nor  can 
the  trial,  judgment  or  other  proceedings  thereon  be  affected, 
by  reason  of  an  imperfection  in  matter  of  form,  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the  de- 
fendant, upon  the  merits.  People  v.  Spencer,  27  Misc.  491 ; 
52  S.  R.  (58  S.)  1 127. 

If  it  can  be  understood  from  the  indictment  that  the  act 
constituting  the  crime  is  plainly  and  concisely  set  forth  and 
with  such  a  degree  of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment  upon  a  conviction  according  to  the  right  of 
the  case,  the  indictment  is  sufficient.    Id. 

An  indictment  which  is  sufficient  to  inform  the  defendant 
3f  the  nature  of  the  accusation  against  him ;  to  enable  him  to 
3repare  his  defense ;  to  leave  the  court  in  no  doubt  as  to  the 
let  for  which  it  should  inflict  punishment,  in  event  of  con- 
viction ;  to  admit  of  the  record  as  a  bar  to  a  second  prosecu- 
:ion  for  the  same  offense,  meets  the  requirements  of  the 
lode.    Id. 

Compensation. — The  intention  was  to  limit  the  aggregate 
ompensation  of  counsel,  continuously  employed  in  the  case, 
o  the  sum  of  $500.  People  ex  rel.  Czaki  v.  Coler,  44  A. 
).  183 ;  94  S.  R.  (60  S.)  656. 

The  section  refers  to  services  rendered  by  counsel  in  pur- 
uance  of  an  assignment  in  a  case  where  the  offense  charged 
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in  the  indictment  is  punishable  by  death,  or  on  appeal  {rem  a 
judgment  of  death.    Id. 

The  limitation  of  the  sum  to  $500  is  for  services  extending 
through  the  whole  case  and  in  all  its  stages,  and  there  is 
no  authority  to  grant  more  than  $500  and  expenses  to  the 
counsel  who  conducts  the  defense  at  the  trial  and  argxies  the 
appeal.    Id. 

Actual  expenses  on  the  appeal  may  be  allowed  under  the 
original  appointment,  but  nothing  more.     Id. 

When  services  are  rendered  by  counsel,  assigned  by  the 
court,  on  an  appeal  from  a  judgment  of  death,  the  court  by 
which  the  appeal  is  finally  determined  may  allow  such  counsel 
his  personal  and  incidental  expenses  and  reasonable  compen- 
sation for  his  services  in  such  court,  not  exceeding  the  sum  of 
$500.    People  V.  Barone,  161  N.  Y.  475. 

The  failure  of  counsel  fpr  defendant  on  appeal  in  a  capital 
case,  to  aid  the  court  by  causing  a  case  to  be  made  so  as  to 
simplify  and  shorten  the  examination  of  the  record,  may 
properly  be  considered  in  passing  upon  his  application  for 
compensation  under  this  section.    Id. 

Upon  appeal  in  a  case  in  which  the  indictment  was  found 
after  the  amendment  of  1897,  a  case  should  be  made,  settled 
and  signed,  containing  only  so  much  of  the  evidence  and  pro- 
ceedings as  is  material  to  the  questions  to  be  raised,  and  it  is 
improper  to  bring  up  a  transcrpit  of  the  stenographers  min- 
utes.    Id. 

Sufficient. — Where  an  imperfection  in  failing  to  charge  two 
crimes,  arising  from  one  act,  in  separate  counts,  if  any  exists 
in  such  case,  is  not  such  as  to  prejudice  the  defendant,  the 
indictment  is  sufficient  under  this  section.  People  v.  Rock- 
hill,  55  St.  Rep.  683 ;  26  N.  Y.  Supp.  222. 

See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  48:29 
Supp.  641.    See  People  v.  Mosier,  16  N.  Y.  Crim.  Rep.  540. 

286.  See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  49- 
29  Supp.  641. 

289.  This  section  dispenses  with  an  averment  connecting 
the  defendant  with  the  defamatory  words,  but  not  with  proof. 
People  ex  rel.  Paddock  v.  Carroll,  48  App.  Div.  201 :  14  N.  Y. 
Crim.  Rep.  402. 

293.  Variance. — Under  this  section,  the  variance  between 
the  indictment  and  the  proof,  in  that  the  former  charged  that 
the  claim  was  presented  to  the  auditor  of  the  city,  while  the 
proof  tended  to  show  that  the  claim  was  submitted  for  action 
to  the  second  deputy  auditor,  could  have  been  cured  by  an 
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endment  to  the  indictment.  People  v.  Coombs,  36  A.  D. 
r,  89  S.  R.  276 ;  55  S.  276. 

3ourt  has  no  power  to  amend  indictment  for  aban- 
ling  child  under  14  by  inserting  statement  that  child  was 
der  6  years  of  age.  People  v.  Trank,  88  App.  Div.  294. 
J08.  Allowance. — Legislature  intended  to  limit  the  aggre- 
te  amount  to  be  allowed  to  counsel  assigned  by  the  court 
defend  a  person  indicted  for  an  offense  punishable  by  death 
the  sum  of  $500,  regardless  of  the  number  of  counsel  as- 
jied,  and  also  to  allow  the  personal  and  incidental  expenses 
the  counsel.  People  v.  Heiselbetz,  85  S.  R.  685;  51  S.  685; 
N.  Y.  Cr.  223.     See  26  Misc.  100.     See  note,  16  Crim. 

rp.  523. 

Is  constitutional,  and  the  statute  is  not  limited  to  an 
orney  assigned  at  the  arraignment  of  the  offender.  People 
rel.  Acritelli  v.  Grout,  87  App.  Div.  193.  Allowance  to  coun- 
.  People  V.  Di  Medicis,  39  Misc.  Rep.  438;  17  N.  Y.  Crim. 
:p.  163.  No  allowance  to  attorney  defending  a  prisoner 
arged  with  murder  where  after  the  assignment  he  is  found 
>ane  and  committed  to  a  state  hospital.    People  ex  rel.  Mul- 

V.  Coler,  15  N.  Y.  Crim.  Rep.  460.  Employment  of  addi- 
►nal  counsel  by  lawyer  assigned  not  within  meaning  of  words 
ersonal  and  incidental  expenses."     Matter  of  Waldheimer, 

N.  Y.  Crim.  Rep.  381 ;  84  App.  Div.  366.  See  Limis  v. 
wang,  61  App.  Div.  426;  People  ex  rel.  Muller  v.  Coler,  61 
)p.  Div.  538;  People  ex  rel.  Cantwell  v.  Coler,  15  N.  Y.  Crim. 
ip.  320;  61  App.  Div.  598;  People  v.  Fuller,  15  N.  Y.  Crim. 
'P-473J  35  Misc.  189;  People  v.  Montgomery,  101  App. 
Iv.  338. 

313.  People  V.  Winner,  61  St.  Rep.  786;  80  Hun,  130;  30 
ipp.  54,  and  note  under  section  315,  post. 
The    requirement    that    the    court    ''must"    set    aside    an 
dictment  **  in  either  of  the  following  cases,  but  in  no  other," 
►es  not  interfere  with  the  discretionary  power  of  the  -court 

set  aside  an  indictment  for  other  sufficient  reasons.  People 
Thomas,  32  Misc.  170;  15  N.  Y.  Crim.  Rep.  81  ;  100  St.  Rep. 
)i.  See,  also.  People  v.  Glen,  64  App.  Div.  167;  People  v. 
ontgomery,  36  Misc.  Rep.  326;  16  N.  Y.  Crim.  Rep.  221.  The 
ct  that  no  order  or  permisison  has  been  obtained  from  the 
►urt  to  present  the  matter  a  second  time  to  the  grand  jury,  is 
)  ground  for  setting  aside  an  indictment.  People  v.  O'Con- 
)r,  31  Misc.  668;  15  N.  Y.  Crim.  Rep.  132.  Motion  to  dismiss 
dictment  may  be  entertained  on  other  grounds  than  those 
•ecified  in  section.  People  v.  Glen,  173  N.  Y.  395;  17  N.  Y. 
-im.  Rep.  225 ;  affg.  64  App.  Div.  167.  Presence  of  attorney- 
meral  in  grand  jury  room.  People  v.  Kramer,  15  N.  Y.  Crim. 
ep.  257;  33  Misc.  209.     This  section  does  not  authorize  the 
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court  to  set  aside  an  indictment  on  the  ground  that  incomp^ 
tent  evidence  was  given  before  the  grand  jury.  People  v.  Sex- 
ton, 42  Misc.  312. 

DismissaL — A  motion  to  set  aside  or  quash  an  indictment 
is  restricted,  excepting  constitutional  defects,  to  grounds 
specified  in  this  section  of  the  Criminal  Code.  People  v. 
Willis,  23  Misc.  568;  86  S.  R.  808;  52  S.  808;  13  N.  Y.  Cr. 
255.  Section  671  of  such  Code  is  merely  a  substitute  for  a 
nolle  prosequi  under  the  old  practice.    Id. 

Motion  made  by  defendants  before  trial  to  dismiss  an  in- 
dictment, except  where  constitutional  rights  of  the  defend- 
ants were  affected,  is  limited  to  the  two  grounds  specified  in 
this  section.  People  v.  Winant,  24  Misc.  361 ;  87  S.  R.  695; 
S3  S.  695. 

Motion  to  set  aside  indictment. — On  a  motion  to  set  aside 
an  indictment,  no  other  grounds  than  those  specified  can  be 
considered.     People  v.  Rutherford,  47  A.  D.  209. 

A  motion  to  set  aside  an  indictment  can  be  made  only  in  the 
two  cases  mentioned  in  this  section.  People  v.  Rutherford, 
47  A.  D.  209. 

An  order  d'»nying  a  motion  to  set  aside  an  indictment 
made  upon  a  ground  not  specified  in  that  section  is  not  ap- 
pealable.   People  V.  Rutherford,  47  A.  D.  209. 

This  section  is  not  exclusive  and  a  County  Court  may  set  aside 
an  indictment  when  it  appears  that  it  was  not  found  on  illegal 
or  insufficient  evidence.     People  v.  Bills,  44  Misc.  348. 

321.  Special  Sessions. — The  provisions  as  to  demurrers  are 
not  made  applicable  to  proceedings  in  courts  of  special  ses- 
sions. People  V.  Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133; 
40  S.  491 ;  People  v.  Scannel,  16  N.  Y.  Crim.  Rep.  266;  35  Misc 

483. 

323.  Assignment. — See  People  v.  Williams  (Sup.  Ct.  4  D. 

1895),  71  S.  R.  541  ;  92  Hun,  354. 

Though  the  provisions  of  section  2,  article  6  of  the  Con- 
stitution, and  of  section  232  of  the  Code  of  Civil  Procedure, 
limit  the  justice  of  the  appellate  division  of  the  supreme 
court  to  assigning  justices  of  the  department  in  which  the 
appellate  division  is  located  to  the  duty  of  holding  trial  terms 
therein,  yet,  if  a  justice  of  a  department  is  assigned  by  the 
justice  of  another  appellate  division  to  hold  a  trial  term  in 
their  department,  by  an  assignment  purporting  to  be  made 
under  the  above  section,  such  formal  assignment  is  in  effect 
a  mere  invitation  ;  it  may  be  accepted  or  declined,  but  if  ac- 
cepted by  a  justice,  he  has  jurisdiction  to  hold  the  term,  pro- 
vided he  is  not  a  member  of  an  appellate  division,  by  force 
of  section  6,  article  6  of  the  Constitution.  People  v.  Herrmann, 
140  N.  Y.  190. 
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Different  counts. — An  indictment  which,  charging  the  de- 
fendant with  the  crime  of  forgery  in  the  second  degree,  sets 
forth  the  diflferent  means,  by  which  it  was  committed,  in  dif- 
rerent  counts,  is  not  demurrable.  People  v.  Adler,  55  St.  Rep. 
569;  140  N.  Y.  331 ;  aff'g  53  St.  Rep.  936. 

Ground  of. — It  is  ground  of  demurrer,  under  this  section, 
f  the  indictment  does  not  substantially  conform  to  the. re- 
quirements of  sections  275  and  276,  ante.  People  v.  Stone, 
>5  St.  Rep.  673;  85  Hun,  130;  32  Supp.  511. 

Joint  sale. — An  indictment,  which  charges  that  on  a  speci- 
ied  day  two  persons  named  "willfully  and  maliciously,  wrong- 
•ully  and  unlawfully  did  sell  and  cause  to  be  sold,  distilled, 
;tc.,  liquors,  ale,  beer,  and  wine  in  quantities  of  less  than  five 
^allon^  at  a  time  by  retail  to  be  drank  on  the  premises,  to  A, 
B,  and  divers  other  persons,  etc.,"  charges  a  joint  sale  to  the 
persons  named,  etc.,  and  is  not  demurrable  as  joining  two 
crimes.  People  v.  Schmidt,  19  Misc.  458;  12  N.  Y.  Cr.  282; 
78  S.  R.  (44  S.)  607. 

Sub.  3.  As  to  demurrer  to  indictment  for  receiving  stolen 
property.  See  People  v.  Hartwell,  15  N.  Y.  Crim.  Rep.  377; 
166  N.  Y.  361. 

The  objection  that  an  indictment  charges  more  than  one 
crime,  viz.,  a  conspiracy  as  well  as  false  pretenses,  in  violation 
of  snbd.  3,  cannot  be  raised  on  an  appeal  from  a  judgment  of 
conviction,  but  onlv  on  demurrer.  People  v.  Wiechers,  94  App. 
Div.  19. 

327.  See  People  v.  Gluckman,  15  N.  Y.  Crim.  Rep.  441. 

331.  When  taken. — This  section  of  the  Code  excepts  from 
its  provisions  that  the  objections  mentioned  in  section  323, 
post,  can  be  raised  only  by  demurrer,  but  provides  that  the 
objection  that  the  facts  stated  do  not  constitute  a  crime  may 
be  taken  at  the  trial,  under  the  plea  of  not  guilty,  and  in  arrest 
of  judgment.  People  v.  Williams  (Sup.  Ct.  4  D.  1895),  71  S. 
R.  541 ;  92  Hun,  354. 

Where  no  demurrer  to  indictment,  discussion  limited  to 
objections  that  the  court  had  no  jurisdiction  over  the  subject 
of  indictment  and  that  the  facts  stated  did  not  constitute  a 
crime.  People  v.  Goslin,  16  N.  Y.  Crim.  Rep.  55;  67  App. 
Div.  16. 

332.  Former  acquittal. — The  plea  of  former  acquittal  is  not 
sustained,  unless  there  was  a  lawful  trial  and  conviction. 
People  V.  Connor,  58  St.  Rep.  632;  142  N.  Y.  130;  aff'g  48  St. 
Rep.  25.  If  the  former  trial  was  before  a  court,  one  of  the 
members  of  which  was  related  to  the  defendant  within  the 
prohibited  degree,  then  the  court  was  improperly  constituted 
and  without  jurisdiction  in  the  case.  Id.  The  result  would 
be  a  mis-trial  and  no  bar  to  another  trial.    Id. 
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Plea  of  guilty. — This  section  does  not  provide  that  a  man 
may  not  plead  guilty  of  any  crime  whatever,  but  simply  that 
no  man  shall  be  convicted  upon  such  a  plea,  where  the  pun- 
ishment is  by  death  or  imprisonment  for  life.  People  v. 
Smith,  60  St.  Rep.  246;  78  Hun,  179;  28  Supp.  912. 

Separate  trials. — The  defendant  has  no  right  to  separate 
trials  before  separate  juries  of  each  issue  raised  by  the  plead- 
ings. Id.  Where  there  are  but  one  indictment  and  one 
charge,  the  defendant's  plea  constitutes  his  answer  and  de- 
fense to  the  accusation,  and  he  is  entitled  to  but  one  trial  and 
can  demand  but  one  jury.  Id.  The  order  in  which  the  issues 
should  be  disposed  of  is  a  matter  in  the  discretion  of  the 
court,  which  has  power  to  direct  them  to  be  tried  separately 
or  together.    Id. 

334.  A  plea  for  former  jeopardy  which  fails  to  allege  either 
a  former  conviction  or  a  former  acquittal,  as  required  by  sub- 
division 4  of  section  334  of  the  Code  of  Criminal  Procedure, 
is  insufficient  and  presents  no  issue  of  fact  for  the  determina- 
tion of  the  jury.  People  v.  Smith,  177  N.  Y.  210.  See,  also, 
People  V.  Scannell,  16  N.  Y.  Crim.  Rep.  266;  35  Misc.  483. 

335.  Withdrawal. — It  is  discretionary  with  the  court  whether 
it  will  allow  a  defendant  to  withdraw  a  plea  of  not  guilty  in 
order  that  he  may  make  a  motion  to  set  aside  an  indictment 
upon  the  ground  that  there  were  more  persons  acting  upon 
the  grand  jury  than  were  by  law  entitled  to  act  thereon. 
People  V.  Doyle  (Sup.  Ct.  3  D.  1896),  11  A.  D.  447;  76  S.  R. 
319;  42  S.  319. 

344.  Removal. — The  defendant  has  a  right  to  apply  for  a 
removal  of  the  action  to  another  county  before  trial  upon  the 
ground  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
county  where  the  venue  was  laid.  People  v.  McLaughlin,  150 
N.  Y.  365.  A  special  term  has  no  jurisdiction  to  set  aside  a 
discretionary  stay  granted  by  a  judge,  in  order  to  furnish  time 
for  an  application  to  remove  the  place  of  trial.     Id. 

346.  Change  of  place  of  trial. — This  section  requires  that  a 
notice  of  at  least  ten  days  shall  be  given  by  a  defendant  in  a 
criminal  action  of  a  motion  to  the  supreme  court  to  change 
the  place  of  trial  to  another  county  on  the  ground  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county  where  the 
indictment  was  found.  People  v.  McLaughlin  (Sup.  Ct.  Sp. 
T.  1895),  69  S.  R.  252;  13  Misc.  287.  When  such  a  notice  is 
given,  the  supreme  court  has  no  jurisdiction  to  order  the  de- 
fendant to  make  his  motion  forthwith.     Id. 

Where  made. — This  section  provides  that  a  motion  to 
change  the  place  of  trial  of  any  criminal  action  must  be  made 
to  the  supreme  court  at  a  special  term  in  the  district  upon 
notice  of  at  least  ten  days  to  the  district  attorney  of  the 
county  where  the  indictment  was  pending,  with  a  copy  of  the 
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iflidavits  or  other  papers  upon  which  the  application  was 
bunded.  People  v.  McLaughlin  (Sup.  Ct.  i  D.  1896),  2  App. 
Div.  408. 

Such  time  the  court  cannot  properly,  by  an  order  to  show 
:ause,  shorten.  Id.  But,  if  it  does  so,  its  action  is  erroneous, 
>ut  not  void.  Id.  The  defendant  has  a  right  to  say,  when 
.  motion  to  change  the  place  of  trial  of  an  indictment  shall 
>e  made.  Id.  If  the  day  which  he  fixes  is  so  far  oflf  that  a 
lelay  of  the  trial  until  that  time  will  obstruct  the  administra- 
ion  of  justice,  the  court  may  vacate  the  stay  granted  upon  a 
>roper  motion  for  that  purpose,  or  may  impose  an  earlier 
tearing  of  the  motion  as  a  condition  of  allowing  the  stay  to 
emain  in  force.  Id.  But  the  court  has  no  power  to  fix  any 
ither  time  than  that  named  by  the  defendant  for  the  hearing 
>f  the  Tnotion.    Id. 

347.  Stay. — See  People  v.  McLaughlin  (Sup.  Ct.  Sp.  T. 
895),  69  S.  R.  252;  13  Misc.  287. 

The  act  provides  that  to  enable  the  defendant  to  make  the 
.pplication,  a  justice  of  the  supreme  court  may,  in  his  discre- 
ion  for  good  cause  shown  by  affidavit,  make  an  order  staying 
he  trial  of  an  indictment  until  the  hearing  and  decision  of  the 
notion.  People  v.  McLaughlin  (Sup.  Ct.  i  D.  1896),  2  App. 
)iv.  408. 

358.  See  People  v.  Neidhart,  15  N.  Y.  Crim  Rep.  398. 

361.  See  People  v.  Bbell,  180  N.  T.  470. 

362.  See  People  v.  Schmidt,  168  N.  Y.  569. 

363.  See  dissenting  opinion  in  People  v.  Olmstead,  56  St. 
lep.  314 ;  74  Hun,  323 ;  26  N.  Y.  Supp.  818. 

376.  Disqualification. — A  juror  cannot  be  disqualified  by 
sking  questions  with  reference  to  his  views,  or  to  the  effect 
hat  would  be  produced  upon  his  mind  by  certain  evidence 
irhich  may  be  introduced  on  the  trial.  People  v.  Hughson, 
84  N.  Y.  153;  12  N.  Y.  Cr.  485.  The  fact  that  the  juror  does 
,ot  approve  of  the  carrying  of  a  revolver  or  other  concealed 
/eapon  in  violation  of  the  statute,  does  not  necessarily  dis- 
ualify  him  from  serving  upon  a  jury,  or  prevent  him  from 
etermining  the  guilt  or  innocence  of  the  accused  as  an  im- 
artial  juror.    Id. 

Where  it  is  obvious  from  the  proof  given  that  the  juror 
^hose  name  is  called  is  not  competent  or  indifferent  between 
he  parties  the  court  may,  even  in  the  absence  of  a  formal 
hallenge,  reject  or  excuse  him.  People  v.  Decker,  157  N.  Y. 
86;  13  N.  Y.  Cr.  364.  Where  it  is  manifest  from  the  juror's 
wn  statement  that,  if  the  case  assumes  a  condition  that  is 
able  to  arise  on  the  trial,  he  will  not  be  controlled  by  the 
iw  and  evidence,  he  should  not  be  permitted  to  serve  as  a 
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juror  in  a  case  where  such  a  question  may  be  involved.  Id. 
Where,  when  the  impanelling  of  a  jury  is  completed,  the  de- 
fendant still  has  a  number  of  peremptory  challenges,  so  that 
he  may  challege  any  juror  upon  the  panel  with  whom  he  was 
not  satisfied,  his  substantial  rights  are  not  so  affected  as  to 
warrant  a  reversal  of  his  conviction.     Id. 

Foreign  nationality. — The  question  as  to  the  capacity  of 
a  juror  of  foreign  nationality  to  understand  the  language  in 
which  court  proceedings  are  conducted,  his  general  intelli- 
gence, his  power  of  comprehending  the  evidence  as  offered 
by  the  witnesses,  and  many  other  points,  must  necessarily  be 
considered   by   the   court   in   determining   the   general  com- 
petency of  a  juror.     People  v.  Spiegel,  56  St.  Rep.  J2T\  75 
Hun,  161;  26  N.  Y.  Supp.  1041.     In  the  case  last  cited,  the 
trial  court  held,  from  what  appeared  before  it  upon  the  ex- 
amination of  the  juror,  that  he  was  not  competent  to  serve, 
because  of  his  possible  unfamiliarity  with  the  language,  and 
because  his  business  was  such  that  his  attention  would  be 
distracted.    The  appellate  court  held  that  such  findings  should 
not  be  lightly  interfered  with,  and  that  it  was  not  so  clearly 
shown  that  the  juror  was  competent  that  it  would  reverse 
the  conviction  upon  such  ground. 

General. — The  constitutional  provision  does  not,  however, 
prevent  the  legislature  from  regulating  the  method  of  pro- 
curing and  impanelling  a  jury;  and,  if  the  defendant  does  not 
take  advantage  of  statutory  provisions  designed  to  protect 
his  rights,  he  should  not  complain,  in  the  absence  of  proof  of 
injury.  People  v.  Mack,  35  A.  D.  114;  88  S.  R.  698;  54  S. 
698;  13  N.  Y.  Cr.  401. 

Incompetent. — A  juror  who,  on  challenge,  testifies  in  sub- 
stance that  he  will  not  give  the  proper  effect  to  the  testimony 
of  an  accomplice  or  informer,  where  such  witness  will  be 
sworn  on  the  part  of  the  people,  is  not  indifferent  between 
the  parties.  People  v.  Mahony,  56  St.  Rep.  143;  73  Hun,  601; 
26  N.  Y.  Supp.  257. 

Intelligent. — The  question  whether  a  trial  juror,  in  a  crim- 
inal action,  is  intelligent,  within  the  meaning  of  section  1079 
of  the  Code  of  Civil  Procedure,  is  one  to  be  decided  by  the 
trial  judge,  and  the  decision  must  rest  in  his  good  judgment 
and  sound  discretion.  People  v.  McLaughlin  (Sup.  Ct.  i  D. 
1896),  2  App.  Div.  419.  It  must  be  determined  from  the 
evidence  given  by  the  jurors  themselves,  the  manner  in  which 
they  answer  the  questions  put  to  them,  their  demeanor  while 
under  examination,  their  appreciation  and  understanding  of 
the  language  used  in  the  questions  addressed  to  them,  and 
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heir  appreciation  of  the  questions  of  fact  and  the  principles 
)f  law  to  which  their  attention  is  called.    Id. 

The  emplyoment  of  extraordinary  educational  tests  in  the 
examination  of  jurors  is  not  to  be  encouraged.  People  v. 
McLaughlin,  150  N.  Y.  365. 

Opinion. — Unless  satisfied  that  the  juror  does  not  entertain 
such  present  opinion  or  impression  as  will  influence  his 
/erdict,  a  challenge  must  be  sustained  under  the  last  part  of 
:his  subdivision.  Id.  But,  if  the  juror  on  oath  states  that  he 
Delieves  that  an  opinion  or  impression  formed  with  reference 
:o  the  guilt  or  innocence  of  the  defendant  will  not  influence 
[lis  verdict,  the  juror  is  competent  within  the  language  of  the 
second  part  of  this  subdivision.  Id.  The  declaration  of  the 
juror  upon  this  point  must  be  equivocal  and  cannot  be  quali- 
fied or  conditional.  Id.  The  extent  of  the  examination  to 
which  the  trial  juror  can  be  subjected  is  largely  in  the  discre- 
tion of  the  trial  judge.    Id. 

The  existence,  on  the  part  of  a  person  called  as  a  juror, 
oi  an  opinion  as  to  the  guilt  or  innocence  of  a  person  charged 
with  a  crime  constitutes  prima  facie  a  disqualification. 
People  v.  Wilmarth,  156  N.  Y.  566;  13  N.  Y.  Cr.  286.  But  it 
does  not  conclusively  establish  disqualification,  for  the 
statute  steps  in  and  provides  that  the  existence  of  such  an 
Dpinion  or  impression  "is  not  sufficient  ground  of  challenge 
for  actual  bias,  to  any  person  otherwise  legally  qualified,  if 
he  declare  on  oath  that  he  believes  that  such  opinion  or 
impression  will  not  influence  his  verdict,  and  that  he  can 
render  an  impartial  verdict,  according  to  the  evidence,  and 
the  court  is  satisfied  that  he  does  not  entertain  such  a  present 
opinion  or  impression  as  would  influence  his  v/erdict."  Id 
After  a  juror  makes  the  declaration  provided  for  by  the  stat- 
ute, then  it  is  for  the  trial  court  to  determine  whether  the 
juror  does  not  entertain  such  a  present  opinion  or  impression 
as  will  influence  his  verdict;  and  the  decision  made  in  such 
a  case  is  necessarily  one  of  fact,  not  reviewable  in  this  court. 
Id.  But,  if  he  fails  to  make  such  a  declaration,  then  the  dis- 
qualification prima  facie  established  by  his  answers  is  not 
overborne,  and  a  decision  by  the  trial  court  that  the  juror 
does  not  entertain  such  a  present  opinion  or  impression  as  will 
influence  his  verdict  is  without  evidence  to  support  it.     Id. 

Overruling  challenge  for  cause. — ^There  has  been  some  mis- 
apprehension as  to  the  rule  governing  appellate  courts  in  re- 
newing decisions  of  trial  courts  overruling  challenges  for 
:ause  made  by  defendants  in  criminal  cases.  People  v. 
Larubia,  55  St.  Rep.  457;  140  N.  Y.  87;  aff'g  53  St.  Rep.  415. 
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In  Freeman  v.  People,  4  Denio,  9,  some  of  the  challenged 
jurors  were  allowed  to  sit  and  others  were  peremptorily 
challenged,  after  the  challenge  for  cause  by  the  defendant  had 
been  overruled.  It  was  held  that,  as  to  the  jurors  who,  after 
challenge  for  cause  had  been  overruled,  were  excluded  upon 
peremptory  challenge,  the  exceptions  taken  upon  the  trial  of 
the  challenge  were  unavailable.  The  decision  of  the  court 
in  this  case,  that  the  use  of  a  peremptory  challenge,  after 
challenge  for  cause  has  been  overruled,  precludes  the  party 
from  availing  himself  of  any  exception  taken  upon  the  trial  of 
the  challenge  for  cause,  has  never  been  overruled.  See  People 
V.  Larubia,  ante.  This  point  was  not  involved  in  the  case  of 
People  V.  McQuade,  18  St.  Rep.  288;  no  N.  Y.  284.  The 
doctrine  was  explained  and,  perhaps,  qualified  in  People  v. 
Casey,  96  N.  Y.  115,  which  held  that  it  did  not  apply  in  a  case 
where  it  appeared  that,  before  the  jury  were  fully  impanelled, 
all  the  peremptory  challenges  of  a  defendant  had  been  ex- 
hausted. 

The  cases  of  People  v.  Bodine,  i  Denio,  281,  and  Free- 
man V.  People,  4  id.  9,  established  the  principle  that  an  error 
in  the  ruling  of  the  trial  judge  on  the  trial  of  a  challenge  for 
cause,  interposed  by  the  defendant,  to  which  exception  was 
duly  taken,  was  not  waived  by  the  omission  of  the  defend- 
ant to  exercise  the  right  of  peremptory  challenge  though, 
when  the  jury  was  completed,  he  had  peremptory  challenges 
unused. 

The  court  of  appeals,  in  People  v.  McQuade,  18  St.  Rep. 
288;  no  N.  Y.  284,  followed  the  decisions  in  People  v. 
Bodine  and  Freeman  v.  People,  supra,  upon  this  point.  See 
People  V.  Larubia,  ante. 

In  People  v.  McQuade,  ante,  three  jurors  challenged  by  the 
defendant  for  bias  were  held  by  the  trial  court  to  be  compe- 
tent, and  to  this  ruling  exception  was  taken  by  the  defendant 
The  challenged  jurors  sat  as  jurors  in  the  case.  The  court 
of  appeals  held  that  the  jurors  challenged  were  not  competent, 
and  that  the  challenges  should  have  been  sustained.  The 
point  was  taken  in  behalf  of  the  people  that  the  defendant 
could  have  challenged  them  peremptorily,  and  that  no  legal 
injury  resulted  from  the  erroneous  ruling  since  it  appeared 
that,  when  the  jury  was  sworn,  the  defendant  had  four  avail- 
able peremptory  challenges.  The  court  overruled  this  con- 
tention upon  the  authority  of  People  v.  Bodine  and  Freeman 
V.  People,  ante. 

In  People  v.  Carpenter,  i  St.  Rep.  648;  102  N.  Y.  240,  the 
doctrine  of  Freeman  v.  People,  ante,  was,  in  substance,  reas- 


Code  of  Criminal  Peocedubb.  389 

serted  by  the  court,  but  the  decision  was  placed  on  the  ground 
that  the  jurors  challenged  were  competent.  See  people  v. 
Larubia,  ante. 

In  the  case  last  cited,  the  challenged  person  did  not  sit  as  a 
juror.  The  defendant  did  not  see  fit  to  stand  upon  his  excep- 
tion to  the  competency  of  the  juror,  but  excluded  him  upon 
peremptory  challenge,  and,  when  the  jury  was  sworn,  he  had 
a  large  number  of  peremptory  challenges  unused. 

Qualification. — In  case  the  challenged  juror  testifies  that  he 
believes  that,  notwithstanding  the  opinion  he  has  formed, 
such  opinion  or  impression  will  not  influence  his  verdict,  and 
that  he  can  render  an  impartial  verdict,  it  is  not  error  to  re- 
ceive him  as  a  juror.  People  v.  Flaherty,  84  S.  R.  574;  50  S. 
574;  People  V.  Cornetti,  92  N.  Y.  85;  People  v.  Carpenter,  102 
id.  238 ;  6  N.  E.  584;  People  v.  McGonegal,  136  N.  Y.  62 ;  32  N. 
E.  616.  An  opinion  formed  because  defendant  had  been  sus- 
pended from  the  priesthood  does  not  necessarily  render  a 
juror  incompetent.    Id. 

Where  a  juror  states  that  he  has  a  decided  opinion  as  to  de- 
fendant's guilt  or  innocence  which  it  would  take  evidence  to 
remove,  and  that  he  does  not  think  he  would  be  prejudiced, 
challenge  for  actual  bias  should  be  sustained.  People  v.  Wil- 
marth,  85  S.  R.  688;  51  S.  688;  13  N.  Y.  Cr.  227. 

Relationship. — A  verdict  should  not  be  set  aside  on  the 
ground  that  one  of  the  jurors  was  disqualified  by  consanguin- 
ity to  the  successful  party,  unless  it  be  shown  that  injustice 
has  been  done,  though  the  fact  of  relationship  was  not  known 
to  the  defeated  party  until  after  the  trial.  People  v.  Mack,  35 
A.  D.  114;  88  S.  R.  698;  54  S.  698;  13  N.  Y.  Cr.  401. 

Reversal. — It  is  not  sufficient  ground  for  a  reversal  that  the 
jury,  while  in  charge  of  two  officers,  attended  church,  though 
the  topic  of  the  sermon  was  the  prevalence  of  crime,  where 
the  officers,  as  soon  as  they  discovered  that  anything  might  be 
said  which  would  prejudice  the  jury,  at  once  left  the  church 
with  them,  and  the  court  out  of  extreme  caution  instructed 
them  that  no  opinion  expressed  by  the  pastor  should  have  the 
slightest  weight  or  influence  upon  their  minds,  but  that  their 
verdict  must  be  based  solely  upon  the  evidence  produced  be- 
fore them.    People  v.  Constantino,  153  N.  Y.  24;  12  N.  Y.  Cr. 

399.. 

Review. — ^Under  these  sections,  it  has  been  held  that  the  de- 
cision of  the  trial  court  on  the  question  of  indiflferency  of  a 
juror  is  not  reviewable  except  in  the  absence  of  any  evidence 
to  support  it ;  and  so,  where  the  challenge  is  overruled,  the  de- 
cision may  not  be  reviewed,  unless  the  evidence  discloses  a 
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condition  of  mind  on  the  part  of  the  juror  which,  as  matter  of 
law,  renders  him  incompetent,  for  actual  bias.  People  v.  Fla- 
herty, 84  S.  R.  574  (50  S.  574) ;  People  v.  McQuade,  no  N.  Y. 
284;  18  N.  E.  156;  People  v.  McGonegal,  136  N.  Y.  62;  32  N. 
E.  616. 

Special  jury. — Chapter  378  of  1896,  which  provides  for  a 
special  jury  in  criminal  cases  in  each  county  having  a  certain 
population,  is  a  general  law,  and  does  not  violate  section  18, 
article  3  of  state  Constitution.    People  v.  Dunn,  31  A.  D.  139; 
88  S.  R.  194;  54  S.  194;  13  N.  Y.  Cr.  263.    Nor  does  it  violate 
section  2  of  article  i  of  such  Constitution.     Id.     Nor  is  said 
act  unconstitutional  on  the  ground  that  it  deprives  the  accused 
of  due  process  of  law,  in  that  it  creates  a  special  commissioner 
of  jurors  and  gives  him  a  power  of  selection  which  may  possi- 
bly be  abused.    Id.    Nor  is  it  unconstitutional,  in  that  it  does 
not  allow  the  accused  an  appeal  from  the  decision  of  the  trial 
court  upon  his  challenges.    Id. 

The  power  of  selection  of  jurors  from  the  general  list,  con- 
ferred upon  the  special  jury  commissioner,  does  not  delegate 
to  him  any  judicial  power  in  the  determination  of  the  qualifi- 
cations of  the  ultimate  trial  jury,  and  does  not  deprive  a  de- 
fendant of  the  "  due  process  of  law,"  guaranteed  by  the  Con- 
stitution. People  V.  Dunn,  157  N.  Y.  528.  The  act  does  not 
involve  any  unequal  discrimination  against  defendants  in 
criminal  cases,  in  respect  to  the  classes  of  jurors  for  the  trial 
of  civil  and  criminal  cases  respectively.  Id.  The  act  is  not 
vitiated  by  the  fact  that  it  abrogates  the  privilege  of  an  ap- 
peal from  the  rulings  of  the  trial  judge  upon  challenges  to  the 
special  jurors.  Id.  See  People  v.  Flaherty,  162  N.  Y.  352; 
15  N.  Y.  Crim.  Rep.  11 ;  People  v.  Miller,  17  N.  Y.  Crim.  Rep. 
263. 

380.  People  V.  Larubia,  53  St.  Rep.  415,  417;  69  Hun,  197; 
23  N.  Y.  Supp.  579;  affd,  55  St.  Rep.  457;  already  annotated. 

385.  Order  of  challenge. — Where  the  prisoner's  counsel  is, 
in  no  case  and  in  no  manner  compelled  to  challenge  the  juror 
until  after  the  prosecution  has  fully  exhausted  its  right,  there 
is  a  full  compliance  with  the  provision  of  this  and  the  next 
section.  People  v.  Miles,  62  St.  Rep.  346;  143  N.  Y.  383;  38 
N.  E.  Rep.  456. 

386.  See  notes  under  preceding  section. 

388.  Conduct  of  trial. — This  section  expressly  gives  to  the 
court  the  power,  in  its  discretion  in  furtherance  of  justice,  to 
permit  evidence  to  be  received  out  of  its  order  and  upon  the 
original  case  even  after  a  party  has  rested,  if  it  is  before  the 
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case  is  finally  submitted.  People  v.  Benham,  i6o  N.  Y.  402 ; 
People  V.  Koerner,  154  id.  355,  368. 

Improper  remarks. — Instructions  to  the  jury  do  not  always 
neutralize,  either  as  a  matter  of  law  or  fact,  the  eflFect  of  im- 
proper remarks  in  their  presence.  People  v.  Fielding,  158  N. 
Y.  542;  People  V.  Corey,  157  id.  332,  346;  Brooks  v.  Rochester 
R.  Co.,  156  id.  244,  252;  People  v.  Hill,  37  A.  D.  327;  Swan  v. 
Keough,  35  id.  80. 

After  persisting  in  his  efforts  to  protect  his  client  until  the 
court  holds  that  he  was  out  of  order,  the  counsel  for  the  de- 
fendant is  not  obliged  to  run  the  risk  of  punishment  for  con- 
tempt by  continuing  to  object.    People  v.  Fielding,  ante. 

When  improper  evidence  has  been  received  or  improper 
statements  made  in  the  presence  of  the  jury,  if  the  court  seeks 
to  correct  them,  the  correction  should  be  as  broad  as  the  error, 
and  cover  substantially  the  same  ground.    Id. 

A  correction  does  not  cure  the  error,  where  it  does  not  go 
far  enoufifh  and  is  not  sufficiently  clear  and  specific.  Id. ;  Cole- 
man V.  People,  58  id.  555,  561 ;  People  v.  Gonzalez,  35  id.  49, 

59. 

— Subd.  I.  It  is  the  right  and  duty  of  the  counsel  represent- 
ing the  people,  upon  the  commencement  of  a  criminal  trial,  to 
make  a  statement  to  the  jury  of  the  evidence  that  he  expects 
to  present,  and  the  claim  that  he  will  make  with  reference 
thereto,  to  the  end  that  the  jury,  upon  listening  to  the  evi- 
dence, may  better  understand  and  appreciate  its  connection 
and  bearing  upon  the  case.    People  v.  Benham,  160  N.  Y.  402. 

— Subd.  4. — A  characterization  of  the  defendant,  by  the  dis- 
trict attorney  in  summing  up,  objected  to  as  not  warranted  by 
the  evidence,  is  sufficiently  retracted  by  asking  the  jury  to 
disregard  and  forget  what  he  had  said,  and  to  only  consider 
the  evidence  upon  the  subject.  People  v.  Benham,  160  N.  Y. 
402:  People  V.  Fielding,  158  id.  542;  Williams  v.  Brooklyn  E. 
R.  R.  Co..  126  id.  96. 

— Subd.  5. — Requests  to  charge,  requiring  facts  to  be  estab- 
lished by  evidence  equivalent  to  "  absolute  and  positive 
proof,"  or  to  the  effect  that  if  there  be  "  any  doubt,"  whether 
it  amounted  to  a  reasonable  doubt  or  not,  the  jury  should 
acquit,  or  merely  argumentative  requests,  calling  upon  the 
court  to  instruct  the  jurors  that  circumstances  were  entitled 
to  "  great  weicfht "  in  their  minds,  are  properly  refused. 
People  V.  Benham,  t6o  N.  Y.  402. 

The  court,  once  having  charged  a  proposition  of  law,  can 
retract  it  and  correct  the  charge  made  before  the  jury  has  de- 
termined any  of  the  issues  of  the  case.    Id. 
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Where  a  matter  embraced  in  a  request  has  been  fully  and 
sufficiently  submitted  to  the  jury,  there  is  no  need  of  further 
instruction.    Id. 

The  court  will  not  be  justified  in  disturbing  the  judgment 
below,  on  the  ground  that  the  charge  of  the  trial  judge  was 
not  impartial,  but  was  highly  prejudicial  to  defendant,  where 
the  charge,  when  taken  together,  was  fair,  impartial  and  cor- 
rect, both  as  to  the  law  and  facts,  and  was  as  favorable  to  the 
defendant  as  he  was  entitled  to  under  the  evidence.  People 
y.  Kennedy,  159  N.  Y.  346. 

Opening. — It  is  the  legitimate  office  and  purpose  of  an  open- 
ing in  a  criminal  action  to  give  the  charge  against  the  accused 
and  the  evidence  to  be  presented  by  the  public  prosecutor  to 
establish  the  commission  of  the  crime  and  its  perpetration  by 
the  defendant.  People  v.  Van  Zile,  56  St.  Rep.  204;  73  Hun, 
534;  26  N.  Y.  Supp.  390.  Its  scope  and  extent  must  be  con- 
trolled by  the  trial  judge  in  the  exercise  of  a  wise  discretion. 
Id.  It  would  require  a  plain  violation  of  the  rights  of  the  de- 
fendant to  induce  an  appellant  tribunal  to  reverse  a  conviction 
for  an  erroneous  opening  for  the  prosecution.    Id. 

The  reading  of  an  indictment  is  but  another  way  of  stating 
what  the  district  attorney  expects  to  prove  and  if  not  done  in 
bad  faith,  is  not  reversible  error.  People  v.  Reilly,  97  S.  R. 
t8;  63  S.  18. 

Order  of  proof. — The  provisions  of  section  388  of  the  Crimi- 
nal Code  are  a  mere  formulation  of  the  rules  which  previously 
existed  in  regard  to  the  order  of  proof  in  civil  and  criminal 
cases ;  but  it  is  within  the  discretion  of  the  court  to  vary  these 
rules.  People  v.  Koerner,  154  N.  Y.  355:  12  N.  Y.  Cr.  503.  It 
is  within  the  discretion  of  the  judge  to  admit  testimony  bear- 
ing upon  the  original  case  at  a  later  stage  of  the  trial,  and 
unless  such  discretion  is  abused,  it  constit^ites  no  error.    Id. 

Recall  of  witness. — It  is  reversible  error  for  the  judge  to 
permit  the  recall  of  the  officer  to  testify  as  to  the  tools  after 
the  case  had  been  closed,  that  is  a  subject  within  the  discretion 
of  the  trial  court,  with  which  this  court  should  not  interfere, 
except  it  be  shown  that  it  was  abused  or  unreasonably  exer- 
cised.   People  v.  Reilly,  07  S.  R.  t8:  63  S.  t8. 

389.  Affirmative  defense. — There  is  no  such  thing  as  an  af- 
firmative defense  in  a  criminal  prosecution.  People  v.  Shan- 
ley,  30  Misc.  290. 

Burden. — It  is  from  the  beginning  for  the  prosecution  to 
prove  that  the  act  was  unlawful :  the  burden  is  at  no  time  on 
the  defendant  to  establish  "  by  a  preponderance  of  evidence," 
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or  "  to  the  satisfaction  of  the  jury,"  or  in  any  other  way,  that 
it  was  not  unlawful.     People  v.  Shanley,  30  Misc.  290. 

Presumption  of  innocence. — A  defendant  in  a  criminal 
action  is  presumed  to  be  innocent  vmtil  the  contrary  is  proved, 
and,  in  case  of  a  reasonable  doubt  whether  his  guilt  is  satisfac- 
torily shown,  he  is  entitled  to  an  acquittal.  People  v.  Kelly 
(Sup.  Ct.  3  D.  1896),  I  A.  D.  495 ;  76  S.  R.  756;  42  S.  756.  This 
presumption  is  strengthened  by  the  testimony  as  to  the  pre- 
vious good  character  of  the  defendant  when  given  by  a  large 
number  of  prominent  citizens  of  the  city  and  county  where  he 
had  lived,  which  is  uncontradicted  by  any  evidence  produced 
by  the  people.  Id.  In  a  doubtful  case,  such  evidence  is  en* 
titled  to  great  weight.  Id.;  Remsen  v.  People,  43  N.  Y.  6; 
People  V.  Sweeney,  133  id.  609;  Stover  v.  People,  56  id.  315. 
Where  a  question  of  fact  is  to  be  determined  on  a  criminal 
trial  from  circumstantial  evidence,  the  facts  proved  must  not 
only  be  consistent  with  and  point  to  the  guilt  of  the  prisoner, 
but  they  must  be  inconsistent  with  his  innocence.  Id.  Where 
different  inferences  may  be  drawn  from  the  same  circum- 
stances it  is  the  duty  of  the  court  to  presume  in  favor  of  inno- 
cence rather  than  of  intentional  and  guilty  misconduct.    Id. 

Reasonable  doubt. — It  is  the  duty  of  the  trial  judge,  on  the 
trial  of  a  criminal  action,  to  instruct  the  jury,  clearly  and  un- 
grudgingly, in  behalf  of  the  defendant  that,  in  case  of  a  reas- 
onable doubt  whether  his  guilt  is  satisfactorily  shown,  he  is 
entitled  to  an  acquittal.  People  v.  Stephenson,  66  St.  Rep. 
566;  32  Supp.  1 122.  Not  only  must  the  guilt  of  the  defendant 
follow  as  the  only  conclusion  of  reason  before  a  conviction 
may  be  had  but,  in  addition  to  that,  if  a  reasonable  doubt  fol- 
lows, a  conviction  may  not  be  had.  Id.  The  term  "  beyond 
f-easonable  doubt,"  seems  to  be  even  stronger  than  "  conclus- 
vely."  Id.  In  a  criminal  action,  the  jury  may  not  convict  be- 
:ause  on  the  whole  they  are  reasonably  certain  of  guilt.  Id. 
Dn  the  contrary,  to  convict,  they  must  be  without  a  reason- 
ible  doubt,  though  there  is  a  clear  preponderance  of  evidence 
)n  the  side  of  guilt.     Id. 

The  burden  of  proof  is  upon  the  prosecution.  People  v. 
3wens,  148  N.  Y.  648.  The  defendant  is  presumed  to  be  inno- 
:ent  until  proved  guilty  beyond  a  reasonable  doubt,  and  no  in- 
erence  of  guilt  can  be  founded  upon  circumstances  except 
uch  as  naturally  or  necessarily  follow  from  the  facts.  Id.  If 
he  facts  and  circumstances  are  of  such  a  character  as  to  per- 
nit  fairly  an  inference  consistent  with  innocence,  they  cannot 
»e  regarded  as  evidence  to  support  a  conviction.  Id.  The 
•eneral  rule,  in  criminal  cases,  is  that,  where  the  evidence  is 
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circumstantial,  the  facts  shown  must  not  only  be  consistent 
with,  and  point  to,  the  guilt  of  the  defendant,  but  must  be  in- 
consistent with  his  innocence.    Id. 

In  every  case,  the  prisoner  upon  trial  is  entitled  to  have  an 
instruction  that  his  guilt  must  be  proved  beyond  a  reasonable 
doubt.  People  v.  Friedland  (Sup.  Ct.  i  D.  1896),  2  App.  Div. 
332.  Such  a  doubt  is  not  a  mere  guess  or  surmise  that  the 
man  may  not  be  guilty.  Id.  It  is  such  a  doubt  as  a  reasonable 
man  might  entertain  after  a  fair  review  and  consideration  of 
the  evidence.  Id.  It  is  one  which  arises  from  the  evidence 
and  its  character,  or  from  the  absence  of  satisfactory  evidence 
in  the  case.  Id.  If,  upon  a  consideration  of  all  the  evidence 
in  the  case,  with  such  presumptions  and  inferences  as  fair 
minded  and  intelligent  men  have  a  right  to  draw  from  the 
facts  which  have  been  established,  the  jury  have  such  a  con- 
viction of  the  accused's  guilt  that  a  prudent  man  would  feel 
safe  to  act  upon  that  conviction  in  matters  of  the  highest  con- 
cern and  importance  to  himself,  they  may  safely  say  that  the 
case  is  established  beyond  a  reasonable  doubt.    Id. 

See  People  v.  Ledwon,  153  N.  Y.  10,  17;  12  N.  Y.  Cr.  385. 

It  must  be  founded  in  reason,  and  must  survive  the  test  of 
reasoning  or  the  mental  process  of  a  reasonable  examination. 
People  V.  Barker,  153  N.  Y.  iii. 

It  is  error  to  charge  that  the  case  of  the  people  can  be  es- 
tablished by  a  preponderance  of  evidence,  instead  of  beyond  a 
reasonable  doubt.    People  v.  Shanley,  30  Misc.  290. 

390.  See  People  ex  rel.  Young  v.  Stout,  63  St.  Rep.  154;  81 
Hun,  336;  30  Supp.  898,   and  notes  under  section  444  post. 

392.  See  People  v.  Nino,  149  N.  Y.  217. 

See  People  v.  Pustolka,  149  N.  Y.  570. 

Attorney. — The  former  attorney  of  a  prisoner  may  disclose 
confidential  communications,  made  to  him  after  he  has  refused 
to  act  for  the  prisoner.  People  v.  Hess  (Sup.  Ct.  3  D.  1896), 
8  A.  D.  143 ;  40  S.  486.  The  Code  only  includes  a  communica- 
tion "  made  in  the  course  of  his  professional  employment" 
Id.  The  fact  simply  that  the  communrcation  is  confidential  is 
not  enough.  Id.;  Renihan  v.  Dennin,  103  N.  Y.  579;  Haulen- 
beek  v.  McGibbon,  60  Hun,  26.  Whether  the  communication 
is  privileged  is  a  matter  for  the  court  to  determine  from  the 
facts  appearing.     People  v.  Hess,  ante ;  Bacon  v.  Frisbie,  80 

N.  Y.  394. 

Child. — By  this  section,  if  the  magistrate  believes  that  a 
child  under  twelve  years  of  age  ought  not  to  be  subject  to  the 
obligation  of  an  oath,  he  may,  nevertheless,  take  his  evidence 
not  on  oath.  People  v.  O'Brien,  56  St.  Rep.  352;  74  Hun,  264; 
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j6  N.  Y.  Supp.  812.  But,  in  such  case,  the  evidence  so  taken  is 
lot  sufficient  to  convict,  unless  corroborated  or  supported  by 
>iher  evidence.  Id.  See,  also,  People  v.  Sexton,  42  Misc.  312. 
The  law"  fixes  no  precise  age  within  which  children  are  ex- 
:luded  as  witnesses.  People  v.  Linzey,  61  St.  Rep.  240;  79 
Hun,  23 ;  29  Supp.  560.  Their  competency  depends  upon  their 
intelligence,  judgment,  understanding  and  ability  to  compre- 
hend the  nature  and  effect  of  an  oath.  Id.  If  a  witness  is  over 
Fourteen  (now  twelve)  years  of  age,  the  law  presumes  him  to 
possess  the  requisite  discretion  and  understanding.  Id.  If 
under  that  age,  the  duty  devolves  upon  the  trial  court,  in  the 
exercise  of  a  sound  discretion,  to  determine  whether  the  wit- 
ness has  the  requisite  capacity  and  intelligence;  and  this  dis- 
cretion will  not  be  interfered  with  upon  appeal  except  upon  a 
clear  showing  of  its  abuse.  Id.  The  trial,  in  the  above  cited 
case,  took  place  before  the  amendment  of  1892  to  this  section 
took  effect. 

The  unsworn  evidence  of  defendant's  little  ten-year-old 
daughter  was  held  to  have  been  properly  received  and  her 
statement  clearly  supported  by  other  evidence  in  the  case,  as 
required  by  this  section  of  the  Code.  People  v.  Pustolka,  149 
N.  Y.  570. 

Under  this  section,  it  is  within  the  discretion  of  a  magistrate 
to  receive  the  sworn  evidence  of  a  child  but  seven  years  of  age, 
but  upon  such  evidence  alone,  the  defendant  cannot  be  con- 
victed. People  V.  Smith  (Sup.  Ct.  3  D.  189.S).  67  S.  R.  670;  86 
Hun,  485. 

Where  a  child  is,  by  reason  of  her  youth  and  immature  un- 
derstanding, incompetent  to  give  either  sworn  or  unsworn 
testimony  on  the  trial  of  a  criminal  action,  her  statements, 
made  out  of  court,  though  in  the  presence  of  the  defendant, 
are  also  incompetent.  People  v.  Quong  Kun  (N.  Y.  Gen.  Sess. 
1895),  68  S.  R.  139. 

Circumstantial  evidence. — When  a  criminal  charge  is 
sought  to  be  sustained  wholly  by  circumstantial  evidence,  the 
hypothesis  of  guilt  or  delinquency  should  flow  naturally  from 
the  facts  and  circumstances  proved  and  be  consistent  with 
them  all.  People  v.  Fitzgerald,  156  N.  Y.  253;  13  N.  Y.  Cr. 
36.  The  facts  and  circumstances  must  all  be  consistent  with 
and  point  to  the  guilt  of  the  accused  not  only,  but  they  must 
be  inconsistent  with  his  innocence.    Id. 

Past  transactions,  involving  suspicions  of  other  possible 
wrong-doing,  or  acts  from  which  inferences  of  moral  turpitude 
may  be  drawn,  should  be  excluded,  unless  they  have  some 
bearing  on  the  main  fact  to  be  proved.    People  v.  Fitzgerald, 
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150  N.  Y.  253;  13  N.  Y.  Cr.  36.  A  circumstance  which  has  no 
bearing  on  tlie  case  one  way  or  the  other,  and  will  present  the 
defendant  to  the  jury  in  a  very  unfavorable  light  with  respect 
to  a  transaction  toreign  to  the  issue,  should  be  excluded.  Id. 
Letter,  written  by  bishop  of  diocese  to  defendant  prior  to  com- 
mission of  alleged  crime,  which  has  no  tendency  to  throw  light 
on  the  real  question  of  fact  involved  in  the  case,  and  can  only 
prejudice  and  mislead  the  jury,  is  inadmissible.  Id.  Question 
on  cross-examination,  which  relates  to  the  very  transaction 
that  the  witness  had  described  on  his  direct  examination,  and 
has  a  plain  tendency  to  explain  or  modify  it,  is  proper,  and 
ruling  excluding  it  is  error.    Id. 

Competent. — A  prisoner  has  no  constitutional  right  to  be 
convicted  by  evidence  that  shall  be  competent  in  every  partic- 
ular, though  he  has  a  constitutional  right  that  the  tribunal,  be- 
fore which  the  evidence  is  introduced,  shall  be  constructed  ac- 
cording to  law.  People  v.  Spiegel,  56  St.  Rep.'  727 1'y^  Hun, 
161 ;  26  N.  Y.  Supp.  1041. 

Declarations  ot  deceased. — Where  the  people  have  been  per- 
mitted to  prove  statements  of  the  deceased  made  by  her  diuing 
her  last  illness,  a  statement,  made  by  her  to  a  third  party 
about  two  weeks  before  death,  that  her  husband  had  given  her 
a  disease  and  that  both  were  using  for  it  some  medicine  of  his, 
is  admissible  as  a  part  of  the  res  gestae.  People  v.  Benham,  J) 
Misc.  466. 

Dying    declaration. — The    Code    of    Criminal    Procedure, 
though,  in  prescribing  the  rights  of  a  defendant  in  a  criminal 
action,  it  provides  that  he  is  entitled  "  to  be  confronted  with 
the  witnesses  against  him  in  the  presence  of  the  court,"  ex- 
cept in  certain  cases  was  not  intended  to  abolish  the  rule  gov- 
erning the  admission  of  dying  declarations.     People  v.  Corey, 
157  N.  Y.  332;  13  N.  Y.  Cr.  384.    The  deceased  is  not  a  wit- 
ness, within  the  meaning  of  such  a  provision  or  of  the  bill  ©i 
rights,  and  it  is  sufficient  if  the  defendant  is  confronted  with 
the  witness  who  testifies  to  the  declaration.     Id.    A  charge  to 
the  jury  upon  the  subject  of  dying  declarations  that  **  it  is  the 
ex])ericnce   of   mankind   that    the   premonition   of   immediate 
death,  from  which  there  is  no  hope  of  recovery,  is  always  suf- 
ficient to  influence  persons  so  situated  to  speak  the  truth,"  is 
erroneous.     Id. 

To  render  dyinj^^  dechirations  admissible,  it  will  not  suffice 
to  show  that  the  declarant  believed  that  he  was  about  to  die, 
hut  it  must  also  be  proved  that  he  was  at  the  time  without  any 
hope  of  recovery.  Dissenting  op.  of  Parker,  J.,  in  People  v. 
Chase,  61  St.  Rep.  42:  79  Hun,  2<)6;  29  Supp.  376;  People  v. 
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Smith,  5  St.  Rep.  759;  104  N.  Y.  491-502.  Before  admitting 
them,  it  shall  be  made  clearly  to  appear  that  the  declarant  was, 
in  fact,  resting  under  the  shadow  of  death  from  the  fatal 
stroke  and  so  believed,  entertaining  no  hopes  of  recovery. 
People  V.  Smith,  ante.  The  fact  that  death  does  not  follow 
speedily  after  the  declaration,  should  have  but  little  eflfect  in 
determining  the  question  as  to  the  admissibility  of  the  decla- 
ration. People  V.  Chase,  ante.  It  is  the  condition  of  mind  of 
the  declarant  which  determines  that  question.  Id.  It  is  not 
necessary  that  any  specific  words  or  phrases  shall  be  used  by 
the  declarant  to  exhibit  the  condition  of  mind  requisite  to 
make  a  dying  declaration  admissible.     Id. 

While  the  law  recognizes  the  necessity  of  admitting  dying 
declarations  on  a  par  with  an  oath  in  a  court  of  justice,  it  does 
not,  and  cannot,  regard  them  as  of  the  same  value  and  weight 
as  the  testimony  of  a  witness  given  in  a  court  of  justice,  under 
all  the  tests  and  safeguards  which  are  there  afforded  for  dis- 
covering the  truth.  People  v.  Kraft,  148  N.  Y.  631 ;  aflF*g,  91 
Hun,  474. 

Dying  declarations  are  not  entitled  to  as  much  weight  as 
should  be  given  to  the  highest  species  of  testimony,  nor  to  as 
great  weight  as  should  be  given  to  the  same  statement  testi- 
fied to  by  the  declarant  when  in  health  and  subjected  to  a 
:ross-examination  before  the  trial  court.  People  v.  Kraft 
(Sup.  Ct.  I  D.  1895),  91  Hun,  474. 

Effect  of  evidence. — Even  in  criminal  prosecutions,  the  leg- 
slature  may.  with  some  limitations,  enact  that,  when  certain 
acts  have  been  proved,  they  shall  be  prima  facie  evidence  of 
he  existence  of  the  main  fact  in  question.  People  v.  Cannon ; 
Peopl'e  V.  Quinn :  People  v.  Bartholf,  54  St.  Rep.  431;  139  N. 
r.  32;  afl*g,  43  St.  Rep.  427,  and  rev'g,  44  id.  920,  and  49  id. 
;68;  Board  of  Excise  ConiVs,  etc.,  v.  Merchant,  2  St.  Rep.  760; 
03  N.  Y.  143,  and  cases  therein  cited. 

The  limitations  are  that  the  fact,  upon  which  the  presump- 
lon  is  to  rest,  must  have  some  fair  relation  to,  or  natural  con- 
lection  with,  the  main  fact.    Id. 

Evidence. — The  rules  of  evidence  are  the  same  in  criminal 
s  in  civil  cases,  except  as  otherwise  provided  in  the  Code  of 
'riminal  Procedure.  People  v.  McLaughlin  (Sup.  Ct.  i  D. 
896),  2  App.  Div.  419. 

The  rules  of  evidence  in  civil  cases  are  applicable  also  to 
riminal  cases,  except  as  otherwise  provided  by  the  Code. 
^eople  V.  Tuczkewitz,  140  N.  Y.  240. 

In  criminal  cases,  the  jurors  are  the  exclusive  judges  of  all 
uestions  of  fact.    TH. 
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Expert. — A  qualified  person  may  testify  to  handwriting. 
People  V.  Flechter,  44  A.  D.  199;  94  S.  R.  (60  S.)  777, 

An  expert  could  speak  only  from  a  comparison.     Id. 

Upon  the  trial  of  an  indictment  for  knowingly  receiving  a 
stolen  violin,  a  draft  advertisement  for  its  return,  handed  to 
the  complainant  by  the  defendant,  and  declared  by  him  at  the 
time  to  be  in  his  handwriting,  is  admissible  to  prove  the  de- 
fendant's knowledge  of  the  theft.    Id. 

It  must  of  necessity  rest  in  the  main  with  the  trial  judge  to 
determine  whether  a  particular  witness  has  the  essential  qual- 
ifications to  testify  as  an  expert  in  matter  of  handwriting,  and 
his  decision  will  not  be  held  to  present  an  error  of  law,  re- 
quiring a  reversal  unless  it  is  against  the  evidence,  or  mainly 
without  support  in  the  facts  appearing  in  the  case.  Id. ;  Slo- 
covich  y.  Orient  Mut.  Ins.  Co.,  108  N.  Y.  56. 

If  a  man  be  in  reality  an  expert  upon  any  given  subject  be- 
longing to  the  domain  of  medicine,  his  opinion  may  be  re- 
ceived by  the  court,  although  he  has  not  a  license  to  practice 
medicine.  People  v.  Rice,  159  N.  Y.  400.  But  such  testimony 
should  be  received  with  great  caution,  and  only  after  the  trial 
court  has  become  fully  satisfied  that  upon  the  subject  as  to 
which  the  witness  is  called  for  the  purpose  of  giving  an 
opinion,  he  is  fully  competent  to  speak.    Id. 

The  statute  authorizing  the  comparison  of  a  disputed  writ- 
ing with  any  writing  proved  to  the  satisfaction  of  the  court  to 
be  genuine  makes  this  species  of  evidence  competent  and 
proper  before  grand  juries  the  same  as  before  a  trial  court. 
People  V.  Molineux,  14  N.  Y.  Cr.  6:  27  Misc.  79;  92  S.  R.  (58 

s.)  155. 

Disputed  writings  cannot  be  made  standards  under  the  stat- 
ute by  comparing  them  with  a  lot  of  other  disputed  writings, 
for  the  purpose  of  fastening  them  upon  the  defendant.  Id.: 
Clark  V.  Douglass,  5  A.  D.  547. 

Former  adjudication. — Where  a  defendant  relies  upon  an 
adjudication  of  the  matters  in  controversy  in  a  former  suit, 
he  is  not  confined  to  the  record  alone,  but  may  show  by  ex- 
trinsic proof  what  particular  matters  are  litigated,  provided 
the  matters  sought  to  be  shown  were  within  the  issues  tried. 
People  ex  rel.  Sullivan  v.  Sloane,  14  N.  Y.  Cr.  52;  39  A.  D.  265: 
90  S.  R.  (56  S.)  930. 

Good  character. — A  charge  that  if  the  jury,  after  a  consider- 
ation of  all  the  evidence,  are  satisfied  of  the  g^tilt  of  the  de- 
fendant beyond  a  reasonable  doubt,  good  character  is  no  de- 
fense, is  not  erroneous.  People  v.  Dippold,  85  S.  R.  8SQ:  ^i  S 
859 :  13  N.  Y.  Cr.  230. 
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Where  a  witness  for  defendant  has  testified  to  the  latter's 
good  character,  the  people  may  properly  cross-examine  and 
ask  him  if  he  has  heard  reports  derogatory  to  his  character. 
People  V.  Jeffery,  63  St.  Rep.  585;  82  Hun,  409;  31  Supp-.  267. 

In  all  cases,  the  defendant  is  at  liberty  to  produce  positive 
testimony  as  to  his  good  character  to  strengthen  the  presump- 
tion which  always  exists,  and,  when  such  evidence  has  been 
produced,  it  is  something  more  than  mere  corroborative  evi- 
dence of  the  testimony  which  he  gives.  People  v.  Friedland 
(Sup.  Ct.  I  D.  1896),  2  App.  Div.  232.  In  every  case,  where 
such  testimony  has  been  given,  the  defendant  is  entitled  to  an 
instruction  that  it  is  to  be  considered  as  primary  testimony 
upon  the  question  of  his  guilt.  Id.  Where  such  evidence  is 
given,  it  is  to  be  considered  as  directly  bearing  upon  the  ques- 
tion of  guilt  or  innocence,  even  though  the  evidence  against 
the  accused  is  of  the  most  direct  and  positive  nature.  Id.  In 
every  case,  the  weight  to  be  given  to  it  is  for  the  jury.    Id. 

Thejuryareboundto  consider  evidence  as  to  good  character. 
People  V.  Pedro  (Kings  S.  T.  1897),  19  Misc.  300;  yy  S.  R. 
44 ;  43  S.  44.  So  high  is  good  character  valued  by  the  law,  th^ 
such  evidence  may  of  itself  create  the  reasonable  doubt  which 
will  require  an  acquittal.    Id. 

Good  faith. — It  is  not  erroneous,  under  subdivision  2,  sec- 
tion 31  of  Liquor  Tax  Law,  to  submit  to  the  jury  evidence  as 
to  the  good  faith  of  the  party  or  parties  who  order  the  meal  in 
question.  People  v.  Dippold,  85  S.  R.  859;  51  S.  859;  13  N.  Y» 
Cr.  230. 

Judgment  in  civil. action.-^A  judgment  in  a  civil  action,  de- 
termining a  material  question  involved  in  a  criminal  action,  is 
not  admissible  in  evidence  in  the  latter  action.  People  v.  Le- 
land,  56  St.  Rep.  73 ;  73  Hun,  162 ;  25  N.  Y.  Supp.  943.  The 
fact  that  a  question  was  put  to  complainant,  on  cross-examina- 
tion, as  to  whether  defendant  had  brought  such  action,  does 
not  open  the  door  for  the  introduction  in  evidence  of  the  judg- 
ment by  the  prosecution.    Id. 

Moral  character. — Moral  character  of  defendant  is  not  in- 
volved in  the  inquiry,  where  he  does  not  make  it  a  subject  for 
debate  himself,  or  testify  in  his  own  behalf.  People  v.  Fitz- 
gerald, 156  N.  Y.  253;  13  N.  Y.  Cr.  36. 

The  fact  that  a  witness  has  been  expelled  from  some  church, 
society  or  club,  does  not  tend  to  impeach  his  credibility. 
People  V.  Dorthy,  156  N.  Y.  237;  13  N.  Y.  Cr.  30.  The  prose- 
cution, upon  defendant's  admission  that  he  has  been  disbarred 
as  an  attorney  of  the  court,  is  not  entitled  to  require  him  to 
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answer  or  explain  the  charges  th^  had  been  made  against 
him  in  the  proceedings  for  his  removal.     Id. 

Letter,  written  by  one  of  defendant's  professional  brethren 
to  complainant  after  the  commission  of  the  offense  and  ex- 
pressing a  very  unfavorable  opinion  of  the  integrity  of  the  de- 
fendant, and  of  his  conduct  in  the  particular  transaction  in- 
volved in  the  charge  set  forth  in  the  indictment,  is  not  legal 
proof  against  the  accused.  People  v.  Dorthy,  156  N.  Y.  237; 
13  N.  Y.  Cr.  30.  The  opinions  of  defendant's  neighbors,  ver- 
bal or  written,  with  respect  to  his  character  or  conduct,  should 
be  excluded,  unless  given  on  oath  in  open  court  upon  some 
issue  where  character  or  credibility  was  involved.     Id. 

InuAaterial. — Where  an  indictment  for  selling  liquor  on 
Sunday,  a  joint  sale  to  four  persons  is  alleged,  it  is  not  ma- 
terial which  one  of  the  four  purchased  the  liquor.  People  v. 
Dippold,  85  S.  R.  859;  51  S.  859;  13  N.  Y.  Cr.  230.  Where, 
upon  the  trial  of  an  indictment  for  selling  liquor  on  Sunday, 
a  witness  testifier,  apparently  from  his  own  knowledge,  that 
defendant  paid  the  bill,  the  latter  is  not  harmed  by  a  ruling, 
denying  a  motion  to  strike  out  the  testimony  of  such  witness 
that  certain  books  showed  that  beer  was  sold  to  the  defendant 
Id.  So,  on  the  trial  of  an  indictment  for  selling  liquor  on  Sun- 
day, the  contradiction  of  a  letter,  written  by  defendant's  son 
to  the  mayor,  which  contained  a  statement  of  defendant's 
position  in  a  manner  entirely  correct  according  to  this  claim 
then  and  at  the  trial,  cannot  effect  any  substantial  right  of  de- 
fendant.   Id. 

Impeachment. — A  witness  may  not  be  examined  respecting 
collateral  questions  for  the  purpose  of  forming  a  basis  for  the 
impeachment  of  such  statements  by  the  testimony  of  other 
witnesses.    People  v.  Van  Tassel,  84  S.  R.  53 ;  50  S.  53. 

Motive. — The  motive,  attributed  to  the  accused  in  any  case, 
must  have  some  legal  or  logical  relation  to  the  criminal  act, 
according  to  known  rules  and  principles  of  human  conduct. 
If  it  has  not  such  relation,  or  if  it  points  in  one  direction  as 
well  as  in  the  other,  it  cannot  be  considered  a  legitimate  part 
of  the  proof.  People  v.  Fitzgerald,  156  N.  Y.  253 ;  13  N.  Y.  Cr. 
36.  Tf  evidence  tends  to  prove  a  motive  for  the  commission  of 
the  offense  charged,  it  is  none  the  less  admissible  because  it 
tends  also  to  prove  that  the  defendant  may  have  been  guilty 
of  some  other  crime  or  moral  delinquency.     Id. 

Opinions. — When,  on  a  trial  for  murder,  a  hypothetical 
question  put  by  the  defendant  concludes  by  asking  his  judg- 
ment as  to  what  would  be  the  man's  mental  condition  at  the 
time  of  the  act,  it  is  proper  for  the  court  to  exclude  an  answer 
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that,  under  the  circumstances,  the  witness  did  not  believe  the 
man  would  be  responsible  for  his  acts,  and  to  confine  the  wit- 
ness to  stating  what  the  man's  mental  condition  would  be. 
People  V.  Tuczkewitz,  149  N.  Y.  240. 

Parol  evidence. — In  criminal  prosecutions,  the  rule  which 
prevents  proof  of  conversations  and  agreements  made  prior  to 
the  execution  of  a  written  instrument  to  explain  the  object  of 
the  instrument,  does  not  apply.  People  v.  Barringer,  59  St. 
Rep.  78;  76  Hun,  330.  Where  the  felonious  intent  of  the  de- 
fendant is  in  question,  he  cannot  be  precluded  from  showing 
that  such  felonious  intent  did  not  exist  by  the  production  of  a 
paper  wherein  he  has  written  or  signed  something  inconsist- 
ent with  his  claim  of  the  non-existence  of  the  felonious  intent. 
Id.    He  is  not  estopped  by  any  such  writing.    Id. 

Physician. — The  examination,  by  a  physician,  of  a  person 
accused  of  crime,  at  the  special  employment  of  the  people,  for 
the  purposes  of  the  prosecution,  is  not  an  attending  of  a  pa- 
tient in  a  professional  capacity,  and  the  physician  is  not  ren- 
dered incompetent,  on  that  ground,  to  disclose  information  ac- 
quired by  him  in  such  examination.  People  v.  Hoch,  150  N. 
Y.  291. 

Privilege — Waiver. — In  a  case  to  which  sec.  834  of  the  Civil 
Code  is  applicable,  the  privilege  cannot  be  waived  by  anyone 
save  the  patient,  and,  if  he  be  dead,  the  seal  of  the  statute  can- 
not be  removed.  People  v.  Benham,  30  Misc.  466.  But  the 
aid  of  this  section  cannot  be  invoked  to  shield  a  persbn 
charged  with  the  murder  of  the  patient.  Id.  This  was  held  in 
Pierson  v.  People,  79  N.  Y.  424;  People  v.  Murphy^  loi  id.  129, 
and  in  People  v.  Harris,  136  id.  423. 

Similar  transactions. — Evidence  of  other  transactions,  oth- 
erwise material  or  relevant,  is  not  inadmissible  merely  because 
it  tends  to  prove  another  crime.  People  v.  Van  Tassel,  156  N. 
Y.  561 ;  13  N.  Y.  Cr.  289. 

Similar  crime. — The  commission  of  one  crime  is  not  admis- 
sible in  evidence  upon  the  trial  for  another  where  its  sole  pur- 
pose is  to  show  that  the  defendant  has  been  guilty  of  other 
crimes.  People  v.  Flanigan,  42  A.  D.  318;  93  S.  R.  (59  S.)  loi ; 
People  V.  Place,  157  N.  Y.  584,  598;  People  v.  McLaughlin,  150 
id.  365. 

An  accused  person  is  required  to  meet  the  specific  charge 
made  against  him,  and  is  not  called  upon  to  defend  himself 
against  every  act  of  his  life.  People  v.  Flanigan,  ante;  People 
v.  Crapo,  76  N.  Y.  288. 

There  is  a  clear  and  important  distinction  between  allowing 
evidence  of  the  commission  of  another  crime  to  show  motive, 


402  Appendix  to  ths 

intent  or  guilty  knowledge,  or  where  the  crime  proved  is  an 
incident  to,  a  part  of  or  leads  up  to,  the  crime  with  which  a 
defendant  is  charged,  and  a  case  where  the  crime  proved  is  en- 
tirely independent  of  and  disconnected  with  the  crime  alleged 
in  the  indictment.  People  v.  Flanigan,  ante;  People  v.  Mc- 
Laughlin, 150  N.  Y.  386. 

Upon  the  trial  of  an  indictment  for  assault,  evidence  that  on 
former  occasions,  entirely  independent  of  and  disconnected 
with  the  offense  in  question,  and  extending  through  a  period 
of  eight  years,  the  husband  had  assaulted  the  wife  for  her 
alleged  infidelity,  is  inadmissible  upon  the  question  of  the 
husband's  motive  and  intent  on  the  occasion  in  question. 
People  V.  Flanigan,  ante. 

Where  the  causing  of  the  death  of  two  persons,  if  murders, 
were  separate  and  distinct  crimes,  and  both  were  committed 
by  the  same  person,  proof  as  to  the  one  crime  cannot  be  given 
on  the  trial  for  the  other.  People  v.  Molineux,  14  N.  Y.  Cr. 
6;  27  Misc.  79;  92  S.  R.  (58  S.)  155. 

Single  witness. — The  common  law  permits  a  conviction,  in 
the  face  of  a  denial  of  guilt  by  the  accused,  on  the  testimony 
of  a  single  witness.  People  v.  Lesser,  59  St.  Rep.  131 ;  76  Hun, 
371 ;  27  N.  Y.  Supp.  750.  Where  the  testimony  is  direct,  this 
rule  is  not  likely  to  work  injustice,  because  there  will  always 
arise  or  be  present  circumstances  which  will  be  corroborative 
of  such  witness.  Id.  Where  the  evidence,  however,  is  purely 
circumstantial,  depending,  at  best,  upon  an  opportunity  to 
commit  the  act,  little  or  no  chance  is  given  to  the  accused  of 
demonstrating  his  innocence,  except  by  denial  of  the  accusa- 
tion, and  by  presenting  evidence  of  good  character,  which,  in 
such  a  case,  is  entitled  to  considerable  weight.     Id. 

Stipulation. — Where  both  parties  to  a  criminal  action,  the 
people  and  the  defendant,  have,  through  their  respective  coun- 
sel, stipulated  in  writing  as  to  the  existence  of  certain  facts, 
and  have  embodied  such  facts  in  a  written  statement  which 
has  been  put  in  evidence,  each  party  has  the  right  to  claim  that 
the  jury  ought  to  be  bound  by  those  facts  so  far  as  they  go, 
and  the  court  is  entirely  justified  in  so  instructing  the  jury. 
People  V.  Cannon,  ante. 

Witness. — A  witness  for  the  prosecution,  sworn  as  to  the 
identity  of  the  stolen  violin,  cannot  be  asked  upon  his  cross- 
examination  whether  he  had  ever  changed  the  label  of  a  vio- 
lin, where  there  is  no  suggestion  that  the  question  affected  the 
credibility  of  the  witness.     People  v.  Flechter,  44  A.  D.  100; 

94  S.  R.  (60  S.)  yyy. 
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Evidence  that  it  is  customary  for  dealers  in  violins  to  coun- 
terfeit them  in  the  manner  described,  is  inadmissible  to  miti- 
gate the  unfavorable  inferences  to  be  drawn  from  the  fact  that 
the  defendant,  who  was  also  a  dealer  in  violins,  resorted  to 
such  practices.    Id. 

The  mere  fact  that  the  witness  did  not  interrupt  the  magis- 
trate and  demand  to  be  sworn,  when  the  latter  rendered  his 
decision  to  the  effect  that  the  violin  was  not  the  complainant's, 
did  not  of  itself  affect  his  credibility.    Id. 

The  scope  of  a  cross-examination  is  within  the  discretion  of 
the  trial  judge,  and  each  case  rests  largely  upon  its  own  facts. 
People  V.  Braun,  158  N.  Y.  558. 

The  court  in  its  discretion  may  exclude  disparaging  ques- 
tions put  to  a  witness  on  the  cross-examination  not  relevant  to 
the  issue,  though  avowedly  for  the  purpose  of  discrediting 
him,  even  if  no  claim  of  privilege  be  interposed;  and  such 
ruling  is  not  reviewable  on  error  unless  the  discretion  be 
manifestly  abused.  Id.;  La  Beau  v.  People,  34  id.  230;  People 
v.  Casey,  72  id.  393;  Real  v.  People,  42  id.  280;  People  ex  rel. 
Phelps  V.  Oyer  61  Terminer,  83  id.  460. 

Inquiries  on  irrelevant  topics  to  discredit  the  witness,  and 
to  what  extent  a  course  of  irrelevant  inquiry  may  be  pursued, 
are  matters  committed  to  the  sound  discretion  of  the  trial 
court.  People  v.  Braun,  ante.  The  exercise  of  this  discretion 
is  not  the  subject  of  review  except  in  case  of  plain  abuse  atid 
injustice.  Id.;  Great  Western  Turnpike  Co.  v.  Loomis,  32  id. 
127;  La  Beau  v.  People,  34  id.  230. 

393.  Defendant  as  witness. — An  accused  person  who  be- 
comes a  witness  in  his  own  behalf  thereby  places  himself  in 
the  attitude  of  any  other  witness,  in  respect  to  the  right  of 
cross-examination.  People  v.  Stephenson  (Sup.  Ct.  i  D. 
^895),  71  S.  R.  649;  People  v.  Smith,  37  A.  D.  280;  89  S.  R. 
932;  55  S.  932;  People  V.  Irving,  95  N.  Y.  541 ;  People  v.  Tice, 
131  id.  651 ;  People  v.  Webster,  139  id.  73,  84.  But  the  general 
scope  of  such  cross-examination  is  well  defined,  and  the  courts 
will  not  allow  any  transgression  of  the  well-understood  limi- 
tations. Id.  The  boundaries  of  a  cross-examination  of  a  de- 
fendant, in  a  criminal  action,  was  held  to  be  that  he  may  be 
required  to  answer  questions  not  only  affecting  his  credibility, 
but  also  as  to  matters  relative  to  the  issue,  though  having  no 
relation  to  his  testimony  on  the  direct  examination.  Id.; 
People  V.  Smith,  ante;  People  v.  Brown,  J2  N.  Y.  571.  The 
trial  court  may,  in  the  exercise  of  its  discretion,  still  further 
restrict  the  cross-examination,  but  cannot  extend  it  beyond 
the  limits  of  such  rule.    Where  the  defendant,  on  a  trial  for 
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arson,  offers  himself  as  a  witness,  he  may  properly  be  asked, 
upon  his  cross-examination,  if  he  had  not  for  five  or  six  years 
past  been  living  in  criminal  intercourse  with  a  certain  woman, 
as  such  evidence  tends  to  affect  his  moral  character  and  bears 
directly  upon  his  credibility  as  a  witness.  People  v.  Smith, 
ante. 

An  instruction  that  the  jury  were  not  to  assume,  from  the 
fact  that  defendant  did  not  testify  as  a  witness  at  the  trial,  that 
he  would  deny  or  admit  any  of  the  evidence,  but  that  they 
should  consider  the  evidence  as  it  stands,  unaffected  by  the 
fact  that  he  did  not  take  the  stand,  is  a  sufficient  charge  on  the 
subject.  People  v.  Fitzgerald,  12  N.  )[.  Cr.  524;  80  S.  R.  1020; 
46  S.  1020. 

The  fact  that  the  accused  does  not  testify  in  his  own  behalf 
cannot  be  permitted  to  create  any  presumption  against  him. 
The  force  of  this  proposition  should  not  be  weakened  or  de- 
stroyed with  the  jury  by  qualifying  words.  People  v.  Fitz- 
gerald, 156  N.  Y.  253;  13  N.  Y.  Cr.  36. 

A  person  who  is  called  before  the  grand  jury  at  his  own 
request  and  urgent  solicitation,  cannot  object  to  the  indict- 
ment on  the  ground  that  he  was  compelled  to  testify  against 
himself.  People  v.  Willis,  23  Misc.  568;  86  S.  R.  808;  52  S. 
808;  13  N.  Y.  Cr.  255.    See  People  v.  Priori,  164  N.  Y.  459. 

395.  People  V.  Bishop,  53  St.  Rep.  60;  69  Hun,  105;  23  N. 
Y.  Supp.  243,  was  affirmed  in  54  St.  Rep.  932. 

Confessions. — Where  the  district  attorney  states  to  defend- 
ant that,  if  he  makes  any  statement,  it  must  be  voluntary  and 
without  threats  or  promises,  the  confession  is  admissible, 
though  a  police  officer,  in  whose  custody  he  was,  had  pre- 
viously used  strong  language  to  induce  him  to  confess.  People 
V.  Mackinder,  61  St.  Rep.  523;  80  Hun,  40;  29  Supp.  842. 
Where  there  is  no  conflict  in  the  evidence  as  to  the  circum- 
stances under  which  such  statement  was  made,  the  question 
of  its  admissibility  in  evidence  should  be  decided  by  the  court, 
and  not  left  to  the  jury.  Id.;  Willett  v.  People,  27  Hun,  469. 
But,  where  there  is  a  conflict  of  testimony,  or  room  for  doubt, 
the  court  should  submit  the  question  to  the  jury,  with  in- 
structions that,  if  they  are  satisfied  that  the  confession  was 
procured  by  the  prohibited  inducements,  they  should  disregard 
and  reject  it.  People  v.  Mackinder,  ante;  People  v.  Kortz,  3 
St.  Rep.  315 ;  42  Hun,  335 ;  People  v.  Fox,  31  St,  Rep.  570;  121 
N.  Y.  449;  People  v.  Cassidy,  44  St.  Rep.  869;  133  N.  Y.  612. 

A  confession,  not  made  under  the  influence  of  fear  pro- 
duced by  threats,  or  by  promises  or  deception,  is  admissible 
even  in  a  criminal  prosecution.  Notara  v.  De  Kamalaris,  83  S. 
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R.  216;  49  S.  219;  Fralich  v.  People,  65  Barb.  48,  51 ;  Hartung 
V.  People,  4  Park.  319;  O'Brien  v.  People,  48  Barb.  274,  279, 
280.  Prima  facie,  as  a  matter  of  course,  a  confession  by  a 
prisoner  is  admissible  as  evidence  against  him,  and  it  is  for 
him  to  show  legal  grounds  for  excluding  it.  And  it  is  not  suf- 
ficient to  exclude  a  confession  by  a  prisoner  that  he  was  under 
arrest  at  the  time,  or  that  it  was  made  to  the  officer  in  whose 
custody  he  was,  or  in  answer  to  questions  put  to  him,  or  that 
it  was  made  under  hope  or  promise  of  a  benefit  of  a  collateral 
nature.    Id. 

A  confession  is  voluntary,  where  it  is  not  made  under  the 
influence  of  fear  produced  by  threats  or  upon  any  stipulation 
of  the  district  attorney.    People  v.  Pullerson,  159  N.  Y.  339. 

The  confession  of  the  accused,  though  not  sufficient  to  war- 
rant his  conviction  without  additional  proof  that  the  crime 
charged  has  been  committed,  is  sufficient  for  this  purpose 
'where  there  is  ample  evidence,  aside  from  the  confession,  cor- 
roborating the  statements  of  the  defendant.    Id. 

If  the  defendant  supposes  that  there  is  any  conflict  in  the 
evidence  as  to  the  circumstances  under  which  his  confession 
-was  made,  or  as  to  whether  it  was  voluntary  or  otherwise,  he 
should  request  the  submission  of  that  question  to  the  jury. 
People  V.  Kennedy,  159  N.  Y.  346. 

Since  the  adoption  of  this  section  of  the  Criminal  Code,  the 
test  of  admissibility  of  the  statement  of  a  party  accused  of 
crime,  whether  made  in  the  course  of  judicial  proceedings  or 
not,  is  whether  it  was  voluntarily  made,  and  that  is  to  be  de- 
termined by  its  nature  and  the  circumstances  under  which  it 
-was  made.    Id. 

It  is  no  ground  for  the  exclusion  of  an  admission  by  a  pris- 
oner charged  with  crime  that  it  was  made  while  he  was  under 
arrest,  if  shown  to  have  been  made  voluntarily  and  without 
influences  of  promises  or  threats.    Id. 

A  confession  is  admissible  under  the  provisions  of  sec.  395, 
Avhere  there  can  be  no  pretense  or  claim  that  statements  were 
made  while  the  defendant  was  under  the  influnce  of  fear  pro- 
duced by  threats,  or  upon  any  stipulation  by  the  district  attor- 
ney that  he  should  not  be  prosecuted  therefor.    Id. 

District  attorneys  and  other  executive  and  administrative 
officers  should  remember  that  to  be  admissible  statements 
made  by  one  charged  with  or  suspected  of  crime  must  be  vol- 
untary, fairly  obtained,  and  not  procured  by  inquisitorial  com- 
pulsion or  other  improper  means.  Id.  Statements  by  defend- 
ant, charged  with  indecent  assault  on  child  of  five  years,  that 
he  was  only  fooling  with  the  child.     "  I  wanted  to  see  what 
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she  had,  that  was  all,"  made  after  arrest,  on  the  way  to  the 
station  house,  held  clearly  admissible.  People  v.  Colleta,  6$ 
App.  Div.  570.  The  courts  have  not  gone  so  far  as  to  exclude 
confessions  made  by  a  person  under  arrest  to  those  in  author- 
ity over  him,  simply  because  they  were  procured  by  deception, 
provided  they  were  voluntarily  made.  People  v.  White,  17  N. 
V.  Crim.  Rep.  538;  176  N.  Y.  331. 

398.  Conspiracy. — Where,  in  the  absence  of  evidence  suffic- 
ient to  justify  the  conclusion  that  several  persons,  including 
the  defendant,  who  were  charged  with  the  commission  of  a 
crime,  acted  from  a  wanton  purpose  and  design  to  do  the  act 
constituting  the  offense,  evidence  of  the  acts  and  declarations 
of  one  of  them  is  erroneously  admitted  at  the  trial  of  defend- 
ant, against  his  objection.    People  v.  Van  Tassel,  84  S.  R.  53; 
50  S.  53.    But  such  error  is  cured  by  the  subsequent  admission 
of  sufficient  evidence  of  such  combination.    Id.    At  the  trial  of 
defendant  upon  an  indictment  charging  subornation  of  per- 
jury in  procuring  a  person  to  testify  falsely  in  a  certain  action, 
evidence  of  other  attempts  to  induce  other  persons  to  testify 
falsely  in  the  same  action,  which  bears  directly  upon  the  sub- 
jects of  motive  and  intent  in  the  commission  of  the  oflfense, 
has  relation  to  the  same  transactions,  and  to  the  same  purpose, 
to  establish  a  fact  in  issue  upon  the  trial,  to  which  the  testi- 
mony was  material,  and  connected  in  point  of  time,  is  admis- 
sible.   Id. 

399.  See  People  ex  rel.  Doherty  v.  Board  of  Police  Commis- 
sioners (Sup.  Ct.  I  D.  1895),  65  S.  R.  178. 

In  People  v.  Kunz,  58  St.  Rep.  740;  2^  N.  Y.  Supp.  945,  the 
judgment  was  reversed  on  the  ground  that  the  conviction 
rested  upon  the  testimony  of  the  complainant,  uncorroborated 
by  other  evidence. 

See  People  v.  Terwilliger,  56  St.  Rep.  257;  74  Hun,  310;  26 
N.  Y.  Supp.  674. 

Corroboration. — Under  this  section,  it  matters  not  how  con- 
sistent the  narration  of  the  accomplice,  how  much  it  is  forti- 
fied by  detail  in  the  statement  itself,  or  how  reasonable  and 
convincing  the  relation  of  the  facts  by  him ,  it  is  not  enough, 
unless  corroborated  by  such  other  testimony  as  tends  to  con- 
nect the  defendant  with  the  commission  of  the  crime.  People 
V.  Christian,  60  St.  Rep.  814;  78  Hun,  28;  29  Supp.  271. 

The  testimony  of  the  accomplice,  in  this  case,  was  held  to 
have  been  sufficiently  corroborated  to  sustain  the  conviction. 
Id. 

Testimony  in  corroboration  should  tend  to  sho\\r  the  ma- 
terial facts  necessary  to  establish  the  conviction  of  a  crime 
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and  the  identity  of  the  person  committing  it.  People  v.'Wi- 
nant,  24  Misc.  361 ;  87  S.  R.  695 ;  53  S.  695 ;  People  v.  Plath,  100 
N.  Y.  592. 

— ^Accomplice. — The  testimony  of  an  accomplice  must  be 
corroborated.  Police  v.  Mullins  (Sup.  Ct.  i  D.  1896),  5  A.  D. 
172;  39  S.  361. 

Prior  to  the  enactment  of  this  section,  a  jury,  if  satisfied  of 
the  truth  of  statements  made  by  an  accomplice,  could  convict 
on  his  testimony  alone.  People  v.  Mayhew,  150  N.  Y.  346; 
People  V.  Costello,  i  Denio,  83;  People  v.  Dyle,  21  N.  Y.  578; 
Dunn  V.  People,  29  id.  523;  Lindsay  v.  People,  63  id.  154.  But 
this  section  introduced  a  new  rule  of  evidence.  People  v. 
Mayhew,  ante.  Under  it,  it  is  not  necessary  that  the  corrobo- 
rative evidence  of  itself  should  be  sufficient  to  show  the  com- 
mission of  the  crime  or  to  connect  the  defendant  with  it.  Id. ; 
People  V.  Elliott,  106  N.  Y.  292.  It  is  sufficient  if  it  tends  to 
connect  the  defendant  with  the  commission  of  the  crime.  Id. 
Nor  need  the  corroborative  evidence  be  wholly  inconsistent 
with  the  theory  of  the  defendant's  innocence.  Id.  If  the  trial 
judge  is  satisfied  that  there  is  testimony  tending  to  connect 
the  defendant  with  the  commission  of  the  crime  as  the  statute 
requires,  he  is  bound  to  submit  the  case  to  the  jury,  who  are 
the  sole  judges  whether  the  evidence  relied  upon  to  corrobo- 
rate the  accomplice  is  sufficient.  People  v.  Mayhew,  ante; 
People  V.  Everhardt,  104  N.  Y.  591. 

To  constitute  an  accomplice,  one  must  be  so  connected  with 
a  crime  that  at  common  law  he  might  himself  have  been  con- 
victed either  as  the  principal  or  as  an  accessory  before  the 
fact.  People  v.  Zucker,  80  S.  R.  766;  46  S.  766.  To  warrant 
such  a  conviction,  the  one  accused  must  have  taken  part  in  the 
preparation  of  the  crime,  with  intent  to  assist  in  the  crime. 
Id.  Every  act  which  may  have  a  tendency  to  assist  in  the 
preparation  of  the  crime  is  not  of  absolute  necessity  criminal. 
Id. 

The  fact  that  one  knew  of  defendant's  purpose  to  commit  a 
crime,  and  performed  an  act  tending  to  assist  in  the  perpetra- 
tion of  the  oflFense,  does  not,  as  a  matter  of  law,  render  him  an 
accomplice,  within  the  rule  requiring  testimony  of  accom- 
plices to  be  corroborated,  where  it  was  in  dispute  whether  he 
did  the  act  with  intent  that  it  should  aid  in  the  commission  of 
the  crime.    People  v.  Zucker,  80  S.  R.  766;  46  S.  766. 

Where  defendant  is  charged  with  subornation  of  perjury, 
testimony  given  at  his  trial,  on  behalf  of  the  people,  by  the 
person  whom  he  procured  to  testify  falsely,  must,  if  corrobo- 
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rated,  be  subftiitted  to  the  jury.    People  v.  Van  Tassel,  84  S. 

R.  S3 ;  50  S.  53. 

Where,  in  case  of  testimony  of  accomplices,  there  is  some 
corroborative  evidence  fairly  tending  to  connect  the  defend- 
ant with  the  commission  of  the  crime,  it  is  for  the  jury  to  de- 
termine whether  the  corroboration  is  sufficient.  People  v. 
Baker,  13  N.  Y.  Cr.  165;  People  v.  Desscher,  16  N.  Y.  Crim. 
Rep.  328;  69  App.  Div.  217;  People  v.  Bessert,  r6  N.  Y.  Crim. 
Rep.  409-417;  People  v.  OTarrell,  17  N.  Y.  Crim.  Rep.  409; 
176  N.  Y.  323 ;  Peopje  v.  Strauss,  94  App.  Div.  463. 

410.  Advise  acquittal. — The  court  may  advise  an  acquittal 
in  criminal  cases,  under  the  provisions  of  this  section  of  the 
Code.  People  v.  Tuczkewitz,  149  N.  Y.  240.  But  it  can  do  no 
more.     Id.     It  cannot  order  or  even  advise  a  conviction.    Id. 

Where,  on  the  trial  of  a  criminal  action,  the  evidence  is  such 
as  to  make  the  question  of  the  guilt  or  innocence  of  the  de- 
fendant one  for  the  jury,  the  court  has  no  authority  to  dismiss 
the  indictment  and  direct  a  verdict  of  not  guilty.  People  v. 
Schooley,  149  N.  Y.  99;  aff'g,  89  Hun,  391. 

It  is  made  the  dutv  of  the  court,  where  it  deems  the  evi- 
dence  insufficient  to  warrant  a  conviction,  to  advise  the  jury 
to  acquit,  and  the  jury  must  obey  the  advice.    People  v.  Led- 
won,  153  N.  Y.  10,  16;  12  N.  Y.  Cr.  385.    The  defendant  is  not 
confined  to  any  form  of  words,  in  presenting  to  the  court,  the 
question  of  his  right  to  be  acquitted.     Id.    All  that  is  neces- 
sary is  that  in  some  intelligible  form  there  should  be  presented 
to  the  court,  for  its  ruling  and  decision,  the  question  that  there 
is  no  evidence  for  the  jury,  or  not  sufficient  evidence  upon 
which  to  base  a  conviction.    Id.  A  motion  in  form  to  discharge 
the  defendant  or  dismiss  the  indictment  may  be  regarded  as  in 
substance  a  request  to  direct  an  acquittal,  or  that  the  court 
instruct  the  jury,  as  matter  of  law,  that  the  prisoner  could  not 
be  convicted.    Id. 

Under  this  section  of  the  Criminal  Code,  the  court  may  ad- 
vise the  jury  to  acquit  the  defendant,  and  the  jury  are  required 
to  follow  his  advice.  People  v.  Cronk,  40  A.  D.  206;  92  S.  R. 
(58  S.)  13. 

411.  View. — The  statute  has  left  it  discretionary  with  the 
trial  judq'e  as  to  whether  the  view  should  be  had.  In  exercis- 
lufr  this  discretion,  he  should  first  satisfy  himself  that  the 
premises  are  in  substantially  the  same  condition  as  at  the  time 
of  the  commission  of  the  crime,  and  the  view  should  be  taken 
by  the  jury,  attended  only  by  the  officers,  or  persons  selected 
bv  the  court  to  exhibit  the  premises.  People  v.  Thorn,  156  N 
Y.  286;  13  X.  Y.  Cr.  77. 
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By  asking  that  the  jurors  be  permitted  to  view  the  premises, 
the  prisoner's  counsel  waived  the  right  of  himself,  or  the  de- 
fendant, to  be  present.    Id. 

Court  of  appeals  will  not  grant  a  new  trial  on  the  ground 
that  justice  requires  it,  where  the  jurors  were  not  guilty  of 
misconduct  in  viewing  the  premises  or  nothing  occurred 
which  was  prejudicial  to  defendant.  People  v.  Thorn,  156  N. 
Y.  286;  i3N.Y.t:r.  77. 

The  view,  provided  for  by  section  411  of  Criminal  Code,  is 
not  the  taking  of  testimony  within  the  meaning  of  the  Bill  of 
Rights.  Its  sole  purpose  and  object  is  to  enable  jurors  to 
more  accurately  understand  and  fully  appreciate  the  testi- 
mony of  witnesses  given  before  them.     Id. 

416.  The  discharge  of  the  jury  and  the  postponement  of  the 
trial  because  of  the  illness  of  one  of  the  jurors  is  proper,  and  a 
plea  of  former  jeopardy  cannot  be  based  thereon.  People  v. 
Smith,  177  N.  Y.  210. 

419.  See  People  v.  Tuczkewitz,  149  N.  Y.  240. 

420.  See  People  v.  Tuczkewitz,  149  N.  Y.  240. 
Prejudicial  error. — ^The  remark  of  the  court  to  a  witness  for 

the  defendant  to  answer  the  question  and  stop  "  quibbling  " 
constitutes  prejudicial  error,  where  the  case,  at  best,  was  a 
close  one,  and  a  verdict  for  the  defendant  would  have  been 
amply  justified  by  the  evidence.  People  v.  Hill,  37  A.  D.  327. 
Such  statement  was  not  cured  by  the  subsequent  charge  of  the 
judge  instructing  the  jury  that  they  were  to  determine  the 
questions  of  fact  regardless  of  the  opinion  of  the  court  or  of 
the  counsel  thereon.  Id.  If  the  judge  sought  to  efface  from 
the  minds  of  the  jury  an  impression  made  by  this  characteriza- 
tion of  the  conduct  of  the  defendant,  he  should  have  acted 
promptly,  and  by  explicit  caution  to  the  jury  to  disregard  the 
remark  made.    Id. 

425.  Exhibits. — Where  the  court,  at  the  retirement  of  the 
jury  inquires  if  there  is  any  objection  to  the  jury  taking  the 
exhibits,  the  clothing  of  the  deceased,  which  was  made  an  ex- 
hibit, upon  the  trial,  is  deemed  included  in  the  inquiry,  so  as  to 
demand  an  objection  from  the  defendant  in  case  he  does  not 
wish  the  clothing  to  be  left  with  the  jury.  People  v.  Hughson, 
154  N.  Y.  153;  12  N.  Y.  Cr.  485.  Taking  the  revolver  used  in 
killing  into  the  jury  room.  People  v.  Gallagher,  17  N.  Y. 
Grim.  Rep.  18:  75  App.  Div.  39. 

427.  Verdict. — On  the  trial  of  an  indictment  for  murder 
where  after  the  jury  had  agreed  upon  their  verdict,  one  of 
their  number  became  suddenly  ill  but,  having  improved,  was 
brought  in  later  in  the  day  and  took  his  seat  with  his  asso- 


410  Appended  to  the 

ciates,  and,  upon  the  advice  of  the  court,  the  jury  again  retired 
and  conferred,  the  verdict  returned  by  them  is  properly  re- 
ceived. People  V.  Buchanan,  64  St.  Rep.  427;  145  N.  Y.  i. 

428.  Coercion. — The  question  how  long  a  court  may  keep 
a  jury  together  is  one  that  rests  in  its  sound  discretion.  People 
V.  Sheldon,  156  N.  Y.  268;  13  N.  Y.  Cr.  61.  An  attempt  to 
drive  the  members  of  a  jury  into  an  agreement  is  beyond  the 
power  of  the  court,  and  an  obvious  attempt  to  effect  such  a 
result  demands  a  new  trial.  Id.  No  juror  should  be  induced 
to  agree  to  a  verdict  by  fear  that  failure  to  so  agree  would  be 
regarded  by  the  public  as  reflecting  upon  either  his  intelli- 
gence or  his  integrity.  Id.  A  verdict  so  obtained  ought  not 
to  be  allowed  to  stand  in  any  case,  and  least  of  all,  in  one  in- 
volving a  human  life.    Id. 

434.  Sealed  verdict. — No  provision  has  been  made  by  law 
permitting  the  rendition  of  a  sealed  verdict  in  a  criminal  case. 
People  V.  Pickert,  26  Misc.  112. 

444.  Attempt  to  commit. — This  section  provides  that  upon 
an  indictment  for  a  crime,  the  defendant  may  be  convicted  of 
an  attempt  to  commit  a  crime.  People  v.  Kane,  161  N.  Y. 
380. 

Less  degree. — An  assault,  in  any  of  its  degrees,  is  not  a  nec- 
essary legal  element  in  a  charge  of  murder  in  an  indictment 
in  substantially  the  same  form  as  was  in  use  under  the  com- 
mon law.  People  v.  McDonald,  159  N.  Y.  309.  Until  some 
statute  authorizes  a  conviction  for  assault  under  an  indictment 
charging  homicide,  the  courts  are  not  required,  on  the  trial 
of  such  an  indictment,  to  submit  to  the  jury  the  question 
whether  the  defendant  was  guilty  of  assault  instead  of  mur- 
der.   Id. 

The  conviction  of  the  defendant  of  an  asault  in  the  second 
degree  is  not  a  bar  to  an  indictment  charging  either  degree  of 
murder  or  manslaughter.  Id.;  Burns  v.  People,  i  Park.  Cr. 
182;  Dedien  v.  People,  22  N.  Y.  178;  People  v.  Willson,  109  id. 

345- 

Upon  an  indictment  charging  only  the  higher  degree  of  the 

crime,  the  accused  can  be  convicted  of  any  less  degree  of  it. 
People  ex  rel.  Young  v.  Stout,  63  St.  Rep.  154;  81  Hun,  336: 
30  Supp.  898. 

The  law  provides  that  a  jury  may  find  a  defendant  gruilty  of 
a  less  degree  of  crime  than  that  charged  in  the  indictment. 
People  V.  Blakeman  (N.  Y.  Gen.  Sess.  1895),  68  S.  R.  140. 
But  this  provision  of  the  Criminal  Code  does  not  curtail  the 
rule  of  the  common  law  or  in  any  way  interfere  with  its  op- 
eration, that,  if  a  defendant  be  found  guilty,  he  should  be 
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)und  guilty  in  accordance  with  the  evidence  introduced.    Id. 

A  jury  may  find  the  defendant  guilty  of  a  less  degree  of  the 
ame  crime  as  is  charged  in  the  indictment.  People  v.  Con- 
ors (Ct  Sess.  1895),  70  S.  R  169;  13  Misc.  682;  People  v. 
Ichiari,  96  App.  Div.  479 ;  People  v.  Young,  96  App.  Div.  33. 

Does  not  apply  to  the  defendant  who  was  indicted  be- 
Dre  or  tried  after  the  passage  of  the  amendment  of  1900. 
^eople  V.  Cox,  16  N.  Y.  Crim.  Rep.  248;  67  App.  Div.  344. 
Amendment  of  1900  only  applicable  when  the  "act  complained 
i  is  not  proven  to  be  the  cause  of  death."  People  v.  Wheeler, 
9  App.  Div.  396;  17  N.  Y.  Crim.  Rep.  205. 

445.  See  People  ex  rel.  Young  v.  Stout,  63  St.  Rep.  154;  81 
lun,  336;  30  Supp.  898,  and  notes  under  previous  section. 

Amendment. — The  general  term,  where  its  memorandum  of 
lecision,  reversing  conviction,  fails  either  to  direct  a  new  trial 
)r  to  discharge  the  defendant,  has  power  to  amend  the  order 
.0  as  to  make  it  conform  to  the  decision  intended  to  be  made, 
i^eople  V.  Hill,  57  St.  Rep.  293 ;  73  Hun,  473 ;  26  N.  Y.  Supp. 
^31;  Altman  v.  Hofeller,  51  St.  Rep.  197;  137  N.  Y.  619; 
i^eople  V.  Phelps,  44  St.  Rep.  737;  18  N.  Y.  Supp.  699. 

Different  degrees. — The  language  of  this  section,  "in  all 
rases,"  must  necessarily  exclude  cases  where  the  crime  con- 
sists of  different  degrees.  People  v.  Connors  (Ct.  Sess.  1895), 
7o  S.  R.  169;  13  Misc.  582. 

448.  See  People  ex  rel.  Ritzenthaler  v.  Higgins,  151  N.  Y. 
;7o;  rev'g  77  Hun,  103. 

458.  Case. — It  is  the  duty  of  the  counsel  for  the  defendant 
:o  prepare  and  serve  a  proposed  case  setting  forth  the  evi- 
ience  in  narrative  form,  so  far  as  practicable,  and  of  the 
iistrict  attorney  to  prepare  and  serve  such  amendments 
ihereto  as  he  deemed  proper,  and  of  the  trial  judge,  upon  due 
lotice,  to  settle  the  case  in  the  usual  way.  People  v.  Barone, 
[61  N.  Y.  475. 

The  failure  of  counsel  for  defendant  in  such  a  case  to  dis- 
rharge  his  duty  in  this  regard  may  properly  be  taken  into 
:onsideration  in  passing  upon  his  application  for  compensa- 
ion  under  sec.  308,  ante.    Id. 

465.  See  People  v.  Strait,  154  N.  Y.  165. 

See  People  v.  Ledwon,  153  N.  Y.  10,  16;  12  N.  Y.  Cr.  385. 

See  Hanrahan  v.  Ayres,  64  St.  Rep.  14;  10  Misc.  435;  31 

Supp.  458. 

Cumulative. — Whenever  it  is  made  to  appear  that  a  person 
:onvicted  of  crime  can  produce  evidence  upon  another  trial, 
'such  as,  if  before  received,  would  probably  have  changed 
he  verdict,  if  such  evidence  has  been  discovered  since  the 
rial,  is  not  cumulative,  and  the  failure  to  produce  it  upon  the 
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trial  was  not  owing  to  want  ot  diligence,"  a  new  trial  ought 
to  be  awarded  without  hesitation.  People  v.  Benhara,  30 
Misc.  466. 

Defendant's  testimony. — The  fact  that  a  defendant  cannot, 
from  prudential  reasons,  withhold  his  own  personal  testimony 
from  the  trial,  and  cannot  thereafter  apply  for  a  new  trial 
upon  it  as  newly  discovered  evidence,  does  not  preclude  a  new 
trial  where  the  newly  discovered  testimony  of  other  witnesses, 
besides  himself,  is  material.    People  v.  Benham,  30  Misc.  466. 

Requirements. — If  the  defendant  has  complied  with  these 
four  requirements  of  the  statute,  and  if  each  has  been  sub- 
stantially fulfilled  to  the  satisfaction  of  the  court,  he  is  en- 
titled to  another  trial.    People  v.  Benham,  30  Misc.  466. 

Want  of  diligence.-^Where,  at  the  time  of  the  trial,  the 
newly  discovered  evidence  had  been  temporarily  forgotten  by 
both  the  witness  and  the  defendant,  want  of  diligence  in  mak- 
ing an  application  for  such  a  new  trial  cannot  be  fairly 
charged.    People  v.  Benham,  30  Misc.  466. 

New  trial. — Amended  by  chap.  270  of  1894. 

This  amendment  added  the  last  provision  of  subdivision  7 
of  the  present  section,  and  went  into  effect  April  6,  1894. 

Where  upon  the  reversal  of  the  judgment,  proof  which 
would  raise  a  disputed  question  of  fact  is  possible,  the  appel- 
late court  has  no  right  to  assume  that  it  does  not  exist  and 
acquit  the  defendant,  but  must  order  a  new  trial.  People  v. 
Kane,  59  St.  Rep.  33 ;  142  N.  Y.  366. 

— Subd.  6. — Under  the  Code  of  Criminal  Procedure,  the 
trial  court  is  empowered  to  grant  a  new  trial  upon  the  appli- 
cation of  the  defendant,  when  the  verdict  is  contrary  to  law 
or  clearly  against  evidence.  People  v.  Smith  (Sup.  Ct.  2  D. 
1896),  6  A.  D.  234;  39  S.  1009.  A  motion  to  set  aside  the 
verdict  as  not  in  accordance  with  the  evidence  is  equivalent 
to  a  motion  for  a  new  trial.  Id.  A  denial  of  the  motion 
is  reviewable  on  an  appeal  from  the  judgment.     Id. 

— Subd.  7.  Newly  discovered  evidence. — Power  to  grant  a 
new  trial  can  only  be  exercised  when  the  four  requirements 
of  the  statute  arc  concurrently  fulfilled  to  the  satisfaction  of 
the  court,  and  these  requirements  are  conjointly  the  test  of 
efficiency  which  must  be  applied.  People  v.  Moore,  29  Misc. 
574 :  96  S.  R.  (62  S.)  252. 

When  the  defendant  makes  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  which  he  could  not 
with  diligence  have  produced  on  the  trial,  he  cannot  be  heard 
to  say  that,  for  prudential  reasons,  he  did  not  call  a  witness 
(himself)  who  could  have  testified  to  the  fact.    Id. 
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The  moving  affidavits  must  present  evidence  which  will  be 
competent  and  admissible  upon  a  new  trial,  if  granted.    Id. 

There  should  be  an  affidavit  of  the  witnesses  who  will  give 
new  evidence  that  they  are  ready  to  swear  to  the  facts  claimed 
to  be  newly  discovered  (Adams  v.  Bush,  i  Abb.  Dec.  7;  2 
Abb.  N.  S.  104),  and  an  affidavit  that  the  witnesses  tolcj  the 
party  that  they  would  so  swear  is  not  enough.  Id. ;  Shumway 
V.  Fowler,  4  Johns.  425 ;  Roberts  v.  Johnstown  Bank,  14  S.  433. 

A  new  trial,  on  the  ground  of  newly  discovered  evidence, 
will  not  be  granted  where  the  affidavits  of  the  proposed  wit- 
nesses do  not  state  that  the  affiants  know  the  matters  therein 
set  forth  of  their  own  knowledge.  People  v.  Moore,  ante; 
Hecla  Powder  Co.  v.  Sigua  Iron  Co.,  37  S.  149;  i  A.  D.  371. 

Upon  the  latter  provision  of  subd.  7,  the  court  has  not  the 
power  to  compel  the  appearance  of  persons  for  examination 
who  have  not  sworn  to  affidavits  presented  on  the  motion  for 
a  new  trial.    People  v.  Moore,  ante. 

The  judgment,  on  a  motion  for  a  new  trial,  must  not  be 
disturbed,  unless  it  be  clearly  made  to  appear  that  since  the 
trial  there  has  been  discovered  competent,  material,  credible 
evidence,  which,  if  before  received,  would  probably  have 
changed  the  verdict,  which  could  not  have  been  discovered 
before  the  trial  by  the  exercise  of  due  diligence,  and  which, 
on  a  new  trial,  would  probably  produce  a  different  result  from 
the  former  trial.    Id. 

— ^Jury. — The  denial  of  a  motion  for  a  new  trial,  made  upon 
the  ground  that  there  had  been  an  illegal  separation  of  the 
jury,  is  in  the  discretion  of  the  court,  where  the  proofs  raise 
a  question  of  fact.  People  v.  Buchanan,  64  St.  Rep.  427;  145 
N.  Y.  I.  A  motion  for  a  new  trial,  on  the  ground  that  a  juror 
became  mentally  incompetent  on  the  trial  before  the  rendition 
of  the  verdict,  is  properly  denied  where,  upon  the  conflicting 
opinions  of  the  experts,  the  facts  stated  in  the  affidavits  and 
those  within  the  observation  of  the  court,  it  cannot  be  said 
that  the  moving  party  made  out  a  case  of  mental  incom- 
petency in  the  juror.     Id. 

Where  a  juror  was  taken  ill  on  the  trial  of  an  indictment 
for  murder  and  the  trial  judge  put  him  in  charge  of  a  sworn 
officer,  to  enable  him  to  consult  a  physician,  on  the  defendant's 
:ounsel  stating  that  there  was  no  objection,  and  the  juror  re- 
nained  in  charge  of  such  officer  over  a  day  upon  the 
physician's  reporting  him  too  ill  to  come  out.  and  on  the 
>econd  day  he  took  his  seat  and  the  trial  was  proceeded  with. 
—without  anvthine:  appearintr  to  show  that  the  sick  juror  was 
rver  out  of  the  charge  of  the  officer  or  that  any  commnni- 
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cation  was  had  with  any  person  not  connected  with  the  trial, 
such  facts  do  not  constitute  a  separation  of  the  jury,  within 
the  intent  of  the  above  section  of  the  Code.  People  v.  Hoch, 
150  N.  Y.  291. 

See  People  ex  rel.  Ritzenthaler  v.  Higgins,  151  N.  Y.  570; 
rev'g,  yy  Hun,  103. 

A  new  trial  will  not  be  granted  in  a  criminal  case  on 
the  ground  of  newly  discovered  evidence,  where  such  evidence 
consists  of  a  retraction  by  a  witness  for  the  prosecution  of  his 
testimony  given  on  the  trial,  and  in  denial  of  the  facts  then 
testified  to  by  him,  where  such  testimony  was  corroborated 
by  circumstantial  evidence.  People  v.  Mayhew  (Kings  S.  T. 
1897),  19  Misc.  313;  78  S.  R.  206;  44  S.  206.  In  such  case, 
there  is  no  probability  that  the  result  upon  a  new  trial  would 
be  different.     Id. 

In  determining  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  in  favor  of  the  defendant,  four  con- 
ditions must  be  found  to  concur:  (i)  It  must  appear  by  affi- 
davit that,  upon  another  trial,  the  defendant  can  produce  evi- 
dence such  aa,  if  before  received.  Would  probably  have  changed 
the  verdict ;  (2)  that  such  evidence  has  been  discovered  since 
the  trial ;  (3)  that  it  is  not  cumulative :  (4)  that  failure  to  pro- 
duce it  upon  the  trial  was  not  owijig  to  want  of  diligence. 
People  V.  Shea  (Sup.  Ct.  S.  T.  18^),  16  Misc.  iii:  38 
S.  821. 

The  proposed  evidence  must  raise  a  reasonable  presump- 
tion that  its  reception  would  have  changed  the  verdict  of  the 
jury,  or  that,  on  a  new  trial,  it  would  produce  a  different 
verdict,  before  the  court  can  order  a  new  trial.  Id.;  People 
V.  Noonan,  38  S.  R.  854;  People  v.  Hovey,  30  Hun,  358. 

Motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  is  addressed  to  the  sound  discretion  of  the  court. 
People  V.  Baker,  13  N.  Y.  Cf.  165. 

See  People  •  v.  Dwyer,  30  Misc.  283 ;  14  N.  Y.  Crim. 
Rep.  404;  People  v.  Renham,  30  Misc.  466;  14  N.  Y.  Crim. 
Rep.  434.  Sub.  7.  People  v.  O'Connor,  16  N.  Y.  Crim.  Rep. 
445;  People  V.  Gallag:her,  17  N.  Y.  Crim.  Rep.  18;  People  ▼• 
Sullivan,  40  Misc.  308;  17  N.  Y.  Crim.  Rep.  270. 

467.  Arrest  of  judgment. — When  a  motion  in  arrest  of  judg- 
ment and  for  a  new  trial  raises  a  question  of  fact  to  the  utter- 
ance of  disqualifying  statements  by  a  juror  and  has  been 
denied  by  the  trial  judge,  on  his  giving  credence  to  the  juror's 
denial,  the  court  of  appeals  will  leave  the  question  of  the 
juror's  credibility  with  the  trial  judge,  and,  on  review,  wiU 
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not  discredit  the  juror's  testimony  and  accept  that  given  by 
others.    People  v.  Benham,  i6o  N.  Y.  402. 

470a.  See  People  ex  rel.  Dunnigan  v.  Webster  (Sup.  Ct. 
Sp.  T.  1895),  71  S.  R.  676;  14  Misc.  617. 

A  defendant  may  be  sentenced  upon  the  same  day  the  verdict 
ia  rendered  if  the  court  does  not  intend  to  remain  in  session 
longer.     People  v.  Spencer,  179  N.  Y.  408. 

482.  People  V.  Neidhart,  15  N.  Y.  Crim.  Rep.  475. 

483.  Amended  by  chap.  372,  Laws  1901 ;  amended  by 
chap.  274,  Laws  1903,  and  chap.  613,  Laws  1903.  Amended 
by  chap.  656,  Laws  1905. 

484.  Perpetual  imprisonment. — In  a  note  to  section  549 
(present  section  484),  the  revisers  state  that  a  sentence  that 
the  defendant  stand  committed  until  the  fine  is  paid  was  then 
virtually  a  sentence  of  perpetual  imprisonment,  unless  the 
fine  be  either  paid  or  remitted.  People  ex  rel.  Gately  v.  Sage, 
13  A.  D.  135;  alf'g,  17  Misc.  712;  41  S.  531.  This  is  now  mod- 
ified by  the  provision  of  this  section,  that  the  imprisonment 
cannot  exceed  more  than  one  day  for  every  dollar  of  the 
fine.     Id. 

Village  ordinance. — Where  a  village  ordinance  imposes 
only  a  penalty  for  its  violation,  the  term  for  which  a  de- 
fendant in  such  proceedrng  may  lie  imprisoned  for  failure  to 
pay  the  fine,  is  goverend  by  sec.  i,  chap.  385  of  1875,  and  this 
section  does  not  apply.  People  v.  Garabed,  12  N.  Y.  Cr.  294; 
79  S.  R.  827,  830 ;  45  S.  827,  830. 

Sheriff. — When  the  judgment  is  a  fine  and  that  the  de- 
fendant be  imprisoned  until  it  is  paid,  the  judgment  must  be 
executed  by  the  sheriff  of  the  county.  People  ex  rel.  Gately 
v.  Sage  (Westchester  Co.  Ct.  1896),  17  Misc.  712;  aff'd,  13 
A.  D.  135;  41  S.  531.  In  such  case,  there  is  no  authority  for 
the  sheriff  to  deliver  the  defendant  to  any  officer,  nor  is  there 
authority  for  any  officer  to  hold,  because  the  defendant  has 
been  in  his  custody,  by  virtue  of  the  imposition  of  another 
sentence,  the  term  of  which  has  expired.  Id.  Where  the 
judgment  imposes  the  fine  in  addition  to  imprisonment  and 
follows  the  language  of  section  484  of  the  Criminal  Code,  by 
directing  that,  in  default  of  payment,  the  defendant  be  im- 
prisoned until  the  fine  is  satisfied,  not  exceeding  one  day  for 
every  dollar  of  the  fine,  the  defendant,  at  the  expiration  of  the 
term  of  absolute  imprisonment,  should  be  delivered  up  to  the 
sheriff  of  the  county  and  be  detained  by  him  until  payment  of 
the  fine  or  until  the  expiration  of  the  days  required.    Id. 

485.  Evidence  out  of  court. — In  a  capital  case,  the  fact  that 
statements  as  to  the  position  of  articles  on  the  premises 
where  the  homicide  occurred,  tending  to  show  that  the  de- 
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fendant's  testimony  upon  a  material  point  was  untrue,  were 
made  to  the  trial  jury,  out  of  court  and  in  the  absence  of 
the  defendant,  while  viewing  the  scene  of  the  homicide  by  di- 
rection of  the  court,  furnishes  ground  for  granting  a  new 
trial.    People  v.  Gallo,  149  N.  Y.  106. 

Misdirection. — A  misdirection  in  the  charge  to  the  jury, 
upon  one  point,  is  sufficient  to  justify  the  grantng  of  a  new 
trial  in  a  criminal  action,  though  the  jury  might  properly 
have  found  their  verdict  upon  another  point  as  to  which  there 
was  no  misdirection.  People  v.  Helmer  (Sup.  Ct.  5  D.  1895), 
67  S.  R.  180;  88  Hun,  530. 

Subd.  8. — Subdivision  8  of  this  section  provides  that  the 
case  and  exceptions  shall  consist,  among  other  things,  of  a 
copy  of  a  stenographer's  minutes  of  the  trial,  the  result  of 
which  provision  is  that  a  large  mass  of  evidence,  frequently 
upon  points  not  really  disputed  or  disputable,  is  returned,  all 
of  which  must  be  perused  before  the  court  of  appeals  can 
properly  come  to  a  conclusion  in  a  capital  case.  People  v. 
Shea,  69  S.  R.  320;  147  N.  Y.  78. 

See  People  ex  rel.  Ritzenthaler  v.  Higgins,  151  N.  Y.  570; 
rev  g,  yj  Hun,  103. 

Stenographer's  minutes. — If  the  power  exists*  in  some  offi- 
cer or  tribunal  to  make  any  change  whatever,  after  they  have 
been  filed  with  the  county  clerk,  in  the  minutes  of  the  sten- 
ographer, required  by  this  section  to  be  embodied  in  the 
record  of  appeal  from  a  judgment  of  death,  such  power  can 
only  be  exercised  after  due  opportunity  has  been  afforded  to 
the  defendant  to  be  heard.  People  v.  Conroy,  151  N.  Y.  543. 
The  question  whether  any  such  power  does  exist  in  any 
officer  or  tribunal  was  not  decided  in  this  caes.  Id.  The 
court  of  appeals  has  no  power  to  alter  the  record  furnished 
to  it  by  the  county  clerk  on  appeal  from  a  judgment  of  death. 
Id.  But  it  has  the  power  to  require  the  clerk  to  obey  the 
statute  by  furnishing  it  with  literal  copies  of  the  stenog- 
rapher's minutes  as  filed  with  him,  where  he  has  furnished 
copies  of  the  minutes  as  changed  without  notice  to  the  de- 
fendant, after  filing.  Id.  The  practice  now  prescribed  by 
statute,  of  printing,  at  public  expense  and  without  opportunity 
for  amendment  or  exclusion  of  immaterial  matter,  the  sten- 
ographer's minutes  of  the  trial,  as  part  of  the  record  on  ap- 
peal in  capital  cases,  instead  of  the  case  regularly  settled  by 
the  trial  judge,  is  to  be  deprecated.    Id. 

See  People  v.  Priori,  163  N.  Y.  99. 

Unreliable. — Where  the  evidence,  in  a  capital  case,  is  un- 
certain and  apparently  unreliable,  and  it  is  improbable  that 
the  whole  truth  relating  to  the  homicide  has  been  given,  a 
new  trial  will  be  granted.    People  v.  Gallo,  149  N.  Y.  106. 
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487.  Amended  by  chap.  372,  Laws  1901.    Chap.  424  of  1877, 
relation  to  the  appointment  of  a  state  agent  for  the  guid- 

ice  and  employment  of  discharged  convicts,    was    repealed 
r  chap.  93  of  1895. 

488.  The  language  of  this  section,  that  the  judgment  be 
lecuted  by  the  sheriff,  can  be  entirely  satisfied  by  confining 
5  application  to  cases  where  the  only  sentence  imposed  on 
le  defendant  is  a  fine,  or  fine  and  imprisonment  in  the  county 
.il.  People  ex  rel.  Gately  v.  Sage,  13  A.  D.  135 ;  aff'g,  17  Misc. 
[^;  41  S.  531.  This  section  does  not  provide  that  a  prisoner, 
3es  not  operate  to  suspend  all  proceedings  and  deprive  the 
:iall,  after  having  served  his  sentence  in  the  state  prison, 
e  transferred  to  and  be  imprisoned  in  the  county  jail  of  the 
Dunty  where  he  was  convicted,  for  the  purpose  of  working 
ut  his  fine.    Id. 

491.  See  Matter  of  Molineux,  177  N.  Y.  395. 

503.  Reprieve. — A  reprieve  by  the  governor  to  a  day  certain, 
[xanted  in  a  capital  case,  authorizes  the  execution  of  the  sen- 
ence  on  the  day  on  which  the  reprieve  terminates,  and  it  is 
lot  necessary  that  the  prisoner  should  be  brought  before  the 
rourt  to  have  the  time  of  execution  fixed.  Matter  of 
Buchanan,  66  S.  R.  621 ;  146  N.  Y.  264.  The  distinction  be- 
ween  a  reprieve  and  a  suspension  of  sentence,  though  the 
vords  are  sometimes  used  interchangeably,  is  that  a  reprieve 
ostpones  an  execution  of  the  sentence  to  a  day  certain, 
''hereas  a  suspension  is  for  an  indefinite  time.  Id.  In  People 
•  Enoch,  13  Wend.  159,  which  was  an  appeal  in  a  capital 
ise  in  which  the  execution  of  the  sentence  had  been  respited 
Y  the  governor,  the  chancellor  held  that,  where  the  execution 
'■  the  sentence  is  respited  by  the  governor  until  a  partic- 
3.r  day,  it  is  the  duty  of  the  sheriff  to  proceed  and  execute 
^^  judgment  of  the  court  at  that  time,  unless  further  re- 
cite is  granted  or  the  judgment  has  been  reversed  or  annulled 
I  the  meantime.  It  was  the  duty  of  the  warden,  in  whose 
^stody  the  defendant  was  on  the  day  on  which  the  second 
^prieve  terminated,  to  execute  the  sentence  on  that  day  with- 
out waiting  for  the  order  of  the  court.  This  section  has  no 
application  to  the  case  of  a  reprieve  unless  the  day  fixed 
thereby  has  passed  and  the  sentence  has  for  any  reason  not 
been  executed,  though  the  judgment  of  conviction  is  still  in 
force.    Matter  of  Buchanan,  ante. 

504.  Application  for  order. — An  application  for  an  order 
directing  the  agent  and  warden  of  a  state  prison  in  whose 
rnstody  the  prisoner  is.  commanding  that  he  be  brous^ht  be- 
bre  the  court  of  appeals  in  order  that  it  may  inquire  into 
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circumstances  and  direct  the  execution  of  his  sentence,  must 
be  granted  if  no  legal  reason  exists  against  the  execution  of 
said  sentence.  Matter  of  Buchanan,  66  S.  R.  621;  146  N.  Y. 
264. 

An  appeal  to  the  United  States  supreme  court  from  the 
decision  of  the  district  judge  denying  a  writ  of  habeas  corpus 
of  the  parties.  People  v.  Youngs,  151  N.  Y.  210. 
state  courts  of  any  power  to  act  in  the  premises  until  the  ap- 
peal shall  be  heard  and  determined.  Matter  of  Buchanan,  66 
S.  R.  621 ;  146  N.  Y.  264. 

507.  See  Matter  of  Molineux,  177  N.  Y.  395. 

508.  See  Matter  of  Molineux,  177  N.  Y.  395. 

510.  Habitual  criminals. — Chapter  357  of  1873  was  in  effect 
repealed  by  section  690  of  the  Penal  Code  and  sections  510- 
514  of  the  Code  of  Criminal  Procedure.  People  ex  rel.  Sloane 
V.  Fallon,  2^  Misc.  16;  13  N.  Y.  Cr.  429. 

The  legislature  in  enacting  the  Code  of  Criminal  Procedure 
intended  to  deal  with  the  subject-matter  of  the  act  of  1873 
and  to  revise  and  improve  it,  and  when  it  placed  habitual 
criminals  within  the  class  of  disorderly  persons,  as  defined 
in  the  Code  of  Criminal  Procedure,  it  referred  to  the  class  of 
criminals  who  were  intended  to  be  dealt  with  under  the  act 
of  1873,  ^"^  gathered  them  in,  together  with  others  who  have 
been  previously  characterized  in  various  statutes  as  disord- 
erly persons,  under  a  comprehensive  scheme  for  a  more 
scientific  and  convenient  restatement  of  the  law  concerning 
such  persons  and  their  treatment.  People  ex  rel.  Sloane  v. 
Fallon,  27  Misc.  16;  13  N.  Y.  Cr.  429. 

514.  See  Weiss  v.  Herlihy,  23  A.  D.  608;  83  S.  R.  81;  49 
S.  81. 

515.  Appeal. — An  order,  in  relation  to  the  remission  of  the 
forfeiture  of  a  bail  bond,  is  appealable.  People  v.  Young  (Sup. 
Ct.  5  D.  1895),  71  S.  R.  846;  92  Hun,  373. 

It  is  provided  in  this  section  that  the  only  mode  of  review- 
ing a  judgment  order  in  a  criminal  action  or  special  proceed- 
ing of  a  criminal  nature  is  by  appeal.  People  ex  rel.  Peck  v. 
Schantz  (Ulster  Co.  Ct.  1895),  69  S.  R.  187;  13  Misc.  563. 

In  a  proceeding  respecting  disorderly  persons,  the  defend- 
ant has  a  right  to  appeal  to  the  court  of  sessions  from  a 
judgment  of  conviction  upon  a  trial  before  the  magistrate. 
People  V.  Fuerst  (Ct.  Sess.  1895),  69  S.  R.  205;  13  Misc.  304. 

There  is  no  authority  for  an  appeal  to  the  appellate  divi- 
sion from  the  certificate  of  the  justice  presiding  at  the  trial 
awarding  compensation  to  counsel  under  section  308  of  Grim- 
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nal  Code.    People  v.  Heiselbetz,  85  S-  R.  685;  51  S.  685;  13  N 
if.  Cr.  223. 

The  only  method  of  reviewing  judgments  or  orders,  mad< 
in  criminal  actions  or  special  proceedings  of  a  criminal  na 
ture  is  by  appeal.  People  ex  rel.  Commissioners,  etc.  v.  CuUei 
(Sup.  Ct.  I  D.  1896),  7  A.  D.  118;  40  S.  I.  The  subsequen 
provisions  of  chapter  i,  title  2,  Code  of  Criminal  Procedun 
in  regard  to  appeals  in  criminal  actions  were  in  no  way  in 
tended  to  take  away  the  right  of  review  which  had  previously 
existed  in  reference  to  special  proceedings,  7  A.  D.  535,  540 
40  S.  243.  It  goes  beyond  mere  technical  errors  and  defect 
such  as  were  cured  by  the  Statutes  of  Jeofails.    Id. 

The  power  of  the  court  of  appeals  to  grant  new  trials  ii 
capital  cases  must  be  exercised  in  conformity  with  the  stat 
utory  provision  which  requires  that  judgment  upon  an  appea 
must  be  rendered  without  regard  to  technical  errors  or  defect 
or  to  exceptions  which  do  not  affect  the  substantial  right 
of  the  parties.     People  v.  Youngs,  151  N.  Y.  210. 

Counsel  have  no  right  to  appeal  for  the  purpose  of  delay 
nor  unless  they  think  there  is  some  ground  for  reversal  in  th 
judgment;  and  if  there  is  any  reason  for  appealing,  evei 
though  feeble  and  inconclusive,  it  should  be  presented  to  th 
court  for  consideration.  People  v.  Scott,  153  N.  Y.  40;  12  N 
Y.  Cr.  374. 

The  provisions  of  chap.  19,,  title  8  of  the  Code  have  no  ap 
plication  to  the  review  of  judgments  of  conviction  by  court 
of  special  sessions.    People  v.  Ash,  44  A.  D.  6;  94  S.  R.  (60  S. 

436.     . 

Practice  on  appeals  from  the  court  of  special  sessions  i 
governed  by  the  provisions  of  sec.  1413  of  such  charter,  sec 
20  of  chap.  601  of  1895  and  chap,  i,  title  11,  part  4,  of  the  Cod 
of  Criminal  Procedure.     Id. 

Reversal.— A    conviction    secured   on   the   testimony   of 
witness,  who  claimed  at  the  time  of  the  trial  that  he  was  in 
nocent    but    afterwards    plead    guilty    under    an    ihdictmen 
for  the  same  offense,  will  be  reversed  on  appeal.     People  a 
Friday,  63  St.  Rep.  812;  83  Hun,  240;  31  Supp.  399. 

Certiorari. — Certiorari  lies  to  review  a  conviction  for  a  crin: 
inal  contempt.  People  ex  rel.  Barnes  v.  Court  of  Session: 
63  St.  Rep.  832;  82  Hun,  242;  31  Supp.  373. 

Facts. — Where  a  conviction  is  reversed  on  the  facts  by  th 
general  term,  the  power  to  review  the  facts  ends.  People  -^ 
Mitchell,  59  St.  Rep.  170;  142  N.  Y.  639;  36  N.  E.  Rej 
1051. 
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Special  proceedings. — The  special  proceedings  of  a  criminal 
nature,  referred  to  in  this  section,  are  the  various  special  pro- 
ceedings enumerated  and  provided  for  in  part  sixth  of  this 
Code.  People  ex  rel.  Taylor  v.  Forbes,  62  St.  Rep.  176;  143 
N.  Y.  219;  38  N.  E.  Rep.  303.  And,  as  no  provision  is  made 
in  this  Code  for  proceedings  to  punish  for  contempt  or  to 
review  any  order  made  in  such  proceedings,  the  practice  is 
governed  by  the  same  procedure  as  applies  to  ordinary  cases 
where  private  rights  are  involved,  the  determination  of  which 
may  be  reviewed  by  means  of  a  writ  of  certiorari.     Id. 

This  section  abolishes  review  by  writ  and  substi- 
tutes review  by  appeal  in  all  criminal  matters.  People  ex  rel. 
Edwards  v.  Warden,  16  N.  Y.  Crim.  Rep.  401 ;  37  Misc.  639. 

517.  See  notes  under  section  485,  ante. 

Constitutional  right  to  appeal. — No  person  has  a  consti- 
tutional right  to  appeal,  and  no  court  has  an  inherent  right 
to  entertain  an  appeal.  People  v.  Rutherford,  47  A.  D.  209. 
See  People  v.  Priori,  163  N.  Y.  99. 

Demurrer. — An  appeal  from  a  judgment  of  conviction 
brings  up  for  review  the  disallowance  of  a  demurrer  to  the 
indictment.  People  v.  Wilson,  151  N.  Y.  403;  aflfg,  7  A.  D. 
326.  It  is  not  requisite  to  a  review  of  the  objection  taken  by 
a  demurrer  that  it  should  have  been  also  raised  in  some  form 
after  the  trial  was  entered  upon.    Id. 

Denial  of  new  trial. — An  appeal  does  not  lie  to  the  court  of 
appeals  from  an  order  of  the  trial  court,  denying  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered  evidence,  made 
after  the  affirmance  of  a  judgment  of  death.  People  v.  May- 
hew,  151  N.  Y.  607. 

Exclusive. — The  Code  of  Criminal  Procedure  provides  in 
what  cases  an  appeal  may  be  taken  and  what  matter  may  be 
reviewed  on  appeal,  and  that  must  be  taken  as  exclusive  of 
all  other  form  of  appeal  or  matter  to  be  reviewed.  People  v. 
Rutherford,  47  A.  D.  209;  People  v.  Petrea,  30  Hun,  102; 
aff'd,  92  N.  Y.  129. 

519.  Order  of  appellate  division  reversing  a  judgment 
for  defendant  on  demurrer  to  an  indictment  is  reviewable  by 
court  of  appeals.    People  v.  Drayton,  168  N.  Y.  10. 

520.  Matter  of  right. — Chap,  i,  tit.  2  of  this  Code  authorizes 
the  defendant  to  appeal  from  a  judgment  rendered  against 
him,  "as  a  matter  of  right."  People  v.  McKane,  59  St.  Rep. 
301;  7  Misc.  371;  28  Supp.  175;  People  v.  Drayton,  16 
Crini.  Rep.  1. 

523.  District  attorney. — The  district  attorney  must  have 
notice  of  appeal,  surrender  of  bail,  etc.  Tompkins  v.  Mayor, 
jj  S.  R.  878;  43  S.  878.     But  no  express  duty  is  enjoined 
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in  connection  therewith,  yet  it  cannot  be  doubted  that  an  ob- 
ligation exists  to  do  what  is  necessary  to  be  done  regarding 
the  matter  to  which  the  notice  relates.  The  statutory  duty 
is  to  conduct  all  prosecutions  for  crimes  and  offenses.    Id. 

The  provisions  of  this  section  are  mandatory,  and 
the  service  upon  the  district  attorney  is  as  essential  to  perfect 
the  appeal  in  a  bastardy  proceeding  as  is  the  service  upon  the 
clerk.  Keller  v.  Clearey,  56  App.  Div.  466;  loi  St.  Rep.  862; 
15  N.  Y.  Crim.  Rep.  270. 

527.  See  People  v.  Camp,  54  St.  Rep.  455;  139  N.  Y.  87; 
aff'g,  51  S.  R.  30. 

See  People  v.  Terwilliger,  56  St.  Rep.  255;  74  Hun,  310;  26 
N.  Y.  Supp.  674. 

Application  for  certificate. — ^Though  it  is  not  in  terms  pro- 
vided in  this  section,  or  in  section  529,  post,  that  an  applica- 
tion to  one  judge  only  shall  be  made  for  a  certificate,  these 
sections  do  not  in  terms  authorize  applications  to  be  made  to 
several  and  successive  judges.  People  v.  McKane,  59  St.  Rep. 
302;  7  Misc.  371 ;  28  Supp.  175. 

A  defendant,  under  conviction  for  a  felony,  is  not  entitled 
to  submit  an  application  for  a  certificate,  mentioned  in  this 
section,  until  such  notice  as  the  judge  may  prescribe  has  been 
given,  to  the  district  attorney  of  the  county  where  the  con- 
viction was  had,  of  the  application  for  the  certificate.    Id. 

Where  the  court  has  a  reasonable  doubt  of  the  validity  of 
certain  proceedings  had  in  a  case,  a  certificate  of  reasonable 
doubt,  to  stay  the  judgment,  pending  appeal,  under  this 
section,  will  be  granted.  People  v.  McLaughlin  (Sup.  Ct.  Sp. 
T.  1895),  69  S.  R.  252;  13  Misc.  287. 

The  conduct  of  a  person  at  the  time  of  his  arrest  for  a 
felony  may  be  shown  even  though  the  evidence  tends  to  prove 
the  commission  of  another  felony.  People  v.  Moore,  26  Misc. 
168.  Though  the  court,  in  overruling  the  objection,  states 
that  if  the  course  of  the  witness'  testimony  there  should  be 
disclosed  any  evidence  tending  to  establish  another  and  dif- 
ferent criminal  act  from  that  which  the  defendant  is  on  trial 
for,  the  jury  will -disregard  it,  adding  that  the  jury  might  take 
the  evidence  for  what  is  was  worth  in  its  bearing  upon  the 
case,  a  certificate  of  reasonable  doubt,  whether  a  judgment 
of  conviction  should  stand,  will  be  refused.  Id.  Where  the 
answer  of  the  witness  for  the  defendant  on  cross-examination, 
was  made  harmless  by  direction  of  the  court,  it  cannot  be 
presumed  that  it  had  any  influence  upon  the  jury  in  rendering 
their  verdict.  Id.  Instruction  to  the  jury  that  they  are  the 
.sole  judges  of  the  facts  and  of  the  credibility  of  the  wit- 
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nesses,  and  need  not  accept  the  testimony  of  a  witness  even 
though  no  one  contradicts  him,  renders  harmless  a  state- 
ment in  the  charge  that  certain  witnesses  for  the  prosecution 
have  not  been  contradicted.    Id. 

— Satisfaction  of  Judge. — On  an  application  for  a  stay  of 
proceedings  in  a  criminal  case,  it  is  not  necessary  that  the 
judge,  to  whom  the  application  is  made,  should  be  satisfied 
that  the  judgment  will  be  reversed.  People  v.  Valentine,  13 
Misc.  553;  12  N.  Y.  Cr.  269;  78  S.  R.  903;  44  S.  903.  It  is 
enough  that  he  is  satisfied  that  a  question  of  law  is  raised 
sufficient  for  the  consideration  of  the  appellate  tribunal.  Id. 
Nor  is  it  necessary  for  the  applicant  to  show  that  the  error, 
alleged  to  have  been  committed,  did  in  fact  prejudice  the 
defendant;  but,  on  the  contrary,  the  judge,  to  whom  the  appli- 
cation for  a  stay  is  made,  must  be  satisfied  that  the  error  could 
not  in  any  way  have  affected  or  prejudiced  the  defendant  be- 
fore he  is  warranted  in  denying  an  application  for  a  certificate 
of  reasonable  doubt.     Id. 

— Stays. — The  same  liberality,  as  is  exercised  in  granting 
stays  in  proceedings,  pending  appeals,  in  civil  cases,  is  not 
exercised  in  staying  proceedings  upon  convictions  for  crime. 
People  V.  Hess,  56  St.  Rep.  267 ;  26  N.  Y.  Supp.  630.  Such  lib- 
erality would  seriously  prejudice  the  administration  of  crim- 
inal justice.     Id. 

Stays  are  not  granted  in  criminal  cases,  until  after  care- 
ful examination  and  a  determination  by  the  justice  making 
the  examination,  that,  in  his  opinion,  there  is  a  reasonable 
doubt  whether  such  judgment  of  conviction  will  stand.  Id. 
The  defendant  is  not  entitled  to  the  stay  as  a  matter  of  right. 
Id.;  People  v.  Holmes,  3  Park.  567;  People  v.  O'Rielly,  9 
Abb.  N.  C.  91. 

Under  a  liberal  and  just  construction  of  the  language  of 
this  section,  a  judge  is  called  upon  to  review  the  entire  evi- 
dence, the  charge  of  the  trial  court  and  the  law  of  the  whole 
case.  People  v.  Hess,  ante ;  People  v.  Sharp,  9  St.  Rep.  157. 
He  is  required  by  it  to  form  an  opinion  wJiether  the  judg- 
ment should  stand.    Id. 

To  this  rule  there  may  be  exceptional  cases,  as  where  a  part 
of  the  record,  or  a  portion  only  of  the  evidence  may  reveal  a 
palpable  error,  or  present  a  point  so  sharply  as  to  render  it 
unnecessary  to  examine  the  whole  case.    People  v.  Hess,  ante. 

Under  this  section,  the  law  does  not  cast  upon  the  judge, 
to  whom  the  application  is  made,  the  duty  of  concluding  or 
deciding  whether  error  was  committed  upon  the  trial,  in  order 
to  determine  whether  the  stay  applied  for  should  be  granted. 
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People  V.  Stephenson,  66  St.  Rep.  566;  32  Supp.  11 12.  If  any 
assigned  error,  sufficient,  if  well  founded,  to  reverse  the 
judgment,  give  rise  to  a  reasonable  doubt,  the  law  makes  it 
his  duty  to  inquire  no  further,  but  to  stay  the  execution  of  the 
judgment  until  the  question  is  settled  upon  appeal.    Id. 

What  sufficient. — This  section  makes  it  the  duty  of  the  ap- 
pellate division  to  "order  a  new  trial  if  it  be  satisfied  that 
the  verdict  against  the  prisoner  was  against  the  weight  of 
evidence  or  against  law,  or  that  justice  requires  a  new  trial, 
whether  any  exception  shall  be  taken  or  not  in  the  court  be- 
low."   People  v.  Goldberg,  80  S.  R.  913 ;  46  S.  913. 

It  is  not  necessary  in  determining  whether  the  defendant 
is  entitled  to  a  certificate,  to  decide  that  error  was  committed 
by  the  court,  but  to  ascertain  if  there  is  a  reasonable  doubt 
whether  the  judgment  should  stand.  People  v.  Hall,  83  S.  R. 
158;  49  S.  158. 

— Where  made. — An  application  for  a  certificate  of  reason- 
able doubt  should  ordinarily  be  made  to  a  justice  of  the 
supreme  court  of  the  district  where  the  action  is  pending,  and 
attorneys  should  not  be  encouraged  to  go  outside  the  district 
to  get  orders  of  this  character,  when  they  can  be  quite  as 
well  or  better  considered  by  a  justice  of  the  locality  where  the 
proceeding  is  pending.    People  v.  Hall,  83  S.  R.  158;  49  S.  158. 

Duty  of  appellate  court. — By  this  section,  it  is  the  duty  of 
the  appellate  court  to  guard  carefully  the  rights  of  the  de- 
fendant, and  to  exclude  all  incompetent  testimony  and  pre- 
judicial matter  whether  counsel  for  defendant  did  or  did  not 
object.  People  v.  Watkins,  23  A.  D.  253;  82  S.  R.  856;  48 
S.  856. 

General  term. — It  is  the  province  of  the  general  term  to 
order  a  new  trial,  if  satisfied  that  the  verdict  against  the 
prisoner  is  against  the  weight  of  evidence  or  against  the  law, 
or  that  justice  requires  a  new  trial,  whether  exceptions  shall 
have  been  taken  or  not  in  the  court  below.  People  v.  Lesser, 
59  St.  Rep.  132;  76  Hun,  371 ;  27  N.  Y.  Supp.  750. 

How  doubt  must  arise. — A  doubt,  to  justify  an  acquittal, 
must  be  a  reasonable  one  and  arise  from  a  careful,  candid  in- 
vestigation of  all  evidence  in  the  case.  People  v.  Barberi,  12 
N.  Y.  Cr.  423 ;  81  S.  R.  168 ;  47  S.  168. 

New  trial. — It  is  only  in  a  case  where  the  appellate  court 
is  satisfied  that  the  verdict  against  the  prisoner  is  against  the 
weight  of  evidence  or  against  the  law,  or  that  justice  requires 
a  new  trial,  that  it  will,  in  the  absence  of  exceptions  taken 
in  the  court  below,  be  justified  in  ordering  a  new  trial.    People 
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V.  Derringer,  57  St.  Rep.  136,  141 ;  73  Hun,  203 ;  25  N.  Y.  Supp. 
1012. 

People  V.  Martin,  33  A.  D.  282 ;  87  S.  R.  745 ;  53  S.  745,  was 
held  to  be  a  case  where,  under  the  provisions  of  this  section 
of  the  Code  of  Criminal  Procedure,  justice  requires  the  court 
to  grant  to  the  defendant  a  new  trial. 

Although  no  exception  was  taken,  section  527  of  the  Code 
of  Criminal  Procedure  states  that  **the  appellate  court  may 
order  a  new  trial  if  it  be  satisfied  that  the  verdict  against  the 
prisoner  was  against  the  weight  of  evidence  or  against  law, 
or  that  justice  requires  a  new  trial,  whether  any  exception 
shall  have  been  taken  or  not  in  the  court  below."  People  v. 
Pelton,  36  A.  D.  450. 

See  People  v.  Sherlock,  15  N.  Y.  Crim.  Rep.  412;  166 
N.  Y.  180.  Error  of  criminal  trials  upon  the  appeal  can  be 
made  in  the  Court  of  Appeals  only  by  exceptions  duly  taken  at 
trial.  People  v.  Grossman,  15  N.  Y.  Crim.  Rep.  527;  168  N.  Y. 
47.  Does  not  change  old  rule  that  errors  in  criminal  trials  can 
be  made  available  in  Court  of  Appeals  only  by  exceptions 
taken  at  the  trial.  Id. ;  see  People  v.  Doody,  15  N.  Y.  Crim. 
Rep.  425 ;  People  v.  Calaber,  91  App.  Div.  529. 

528.  This  section  was  amended  by  chap.  119  of  1895.  The 
amendment  went  into  effect,  September  i,  1895.  It  added 
to  the  original  section  the  provision  in  regard  to  the  duties  of 
the  clerk  of  the  court  and  the  payment  of  the  expenses  of  the 
special  messenger. 

Conflict  in  evidence. — Court  of  appeals  has  power  in  a  cap- 
ital case,  to  review  the  facts  and  to  set  aside  a  verdict  of 
conviction,  when  not  supported  by  sufficient  evidence  or  when 
it  appears  that  injustice  has  been  done.  But,  where  there 
is  a  conflict  in  the  evidence,  or  where  opposing  inferences  are 
to  be  drawn  from  the  facts,  it  is  the  province  of  the  jury  to 
determine  what  the  truth  is;  and  the  verdict,  under  such  cir- 
cumstances, is  conclusive  upon  the  courts.  People  v.  Suther- 
land, 154  N.  Y.  345;  12  N.  Y.  Cr.  495. 

In  order  to  deal  properly  with  legal  errors  not  resulting 
upon  exceptions,  the  court  of  appeals  must  first  determine 
whether  it  is  satisfied  that  the  verdict  is  against  the  weight 
of  evidence,  or  against  law,  or  that  justice  requires  a  new 
trial.  People  v.  Conroy,  153  N.  Y.  174,  177;  12  N.  Y.  Cr.  299. 
This  court  will  not  disturb  a  verdict  reached  upon  conflict- 
ing evidence,  unless  its  examination  of  the  record  induces  the 
conviction  that  injustice  has  been  done,  or  that  errors  com- 
mitted which  have  prejudiced  the  substantial  rights  of  the  ac- 
cused.    Id. 
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Court  of  appeals. — It  is  not  the  province  of  the  court  of  ap- 
peals to  review  or  determine  controverted  questions  of  fact 
arising  upon  conflicting  evidence,  but  that  the  jury  is  the 
ultimate  tribunal  in  such  cases,  and  with  its  decision  the  court 
may  not  interfere,  unless  it  reaches  the  conclusion  that  justice 
has  not  been  done.    People  v.  Kennedy,  159  N.  Y.  346. 

Where  the  proof  justifies  a  jury  in  finding  that  the  homicide 
was  intentional,  and  resulted  from  sufficient  deliberation  and 
premeditation  to  warrant  a  verdict  of  murder  in  the  first  de- 
gree, the  court  of  appeals  will  not  interfere  with  the  de- 
termination of  the  jury  upon  the  facts.    Id. 

When  the  court  of  appeals,  upon  a  review  of  the  whole  case, 
is  satisfied  that  the  defendant  has  not  had  a  fair  trial,  or  that 
injustice  may  have  been  done,  it  has  the  power  to  order  a  re- 
versal, even  though  no  exception  was  taken  at  the  trial  to 
rulings  alleged  to  be  erroneous.  People  v.  McDonald,  159  N. 
Y.  309.  In  all  cases  an  exception  is  necessary  in  order  to 
raise  a  pure  question  of  law,  and  even  then,  under  the  general 
provisions  of  the  Code,  the  said  court  is  required  to  disregard 
exceptions  which  .present  only  technical  errors  and  which  do 
not  affect  the  substantial  rights  of  the  parties.    Id. 

On  the  review  of  a  conviction  of  murder  in  the  first  de- 
gree, where  the  defense  of  insanity  is  interposed,  the  verdict 
is  conclusive  upon  that  issue,  in  the  absence  of  such  elements 
from  the  case  as  show  that  the  verdict  was  against  the 
weight  of  evidence,  or  that  it  was  influenced  by  some  mistake, 
error  or  prejudice.  People  v.  Braun,  158  N.  Y.  558;  People 
v.  Hoch,  150  id.  291. 

Section  528  of  the  Code  of  Criminal  Procedure  confers  upon 
the  court  of  appeals  the  power,  and  imposes  the  duty  as  well 
of  reversing  a  judgment  whether  any  exception  shall  have 
been  taken  or  not,  where  it  is  satisfied  that  the  verdict  is 
against  the  weight  of  evidence  or  against  law,  or  that  justice 
requires  a  new  trial.  People  v.  Rice,  159  N.  Y.  400.  Unless 
the  court  does  reach  the  conclusion  that  the  verdict  was 
against  the  weight  of  evidence  or  against  law,  or  that  justice 
requires  a  new  trial,  it  shall  not  reverse  when  there  is  no 
exception  requiring  it.     Id. 

It  is  not  the  duty  of  the  court  of  appeals  to  grant  a  new 
trial  because  of  an  alleged  error  to  which  no  exception  was 
taken  upon  the  trial  and  which  could  not  have  had  any  in- 
fluence upon  the  verdict  recahed.     Id. 

Evidence. — The  judgment  will  be  affirmed,  when  no  harm 
has  resulted  to  the  defendant  from  the  admission  of  incom- 
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petent  evidence.     People  v.  Burgess,  153  N.  Y.  561;  12  N. 
Y.  Cr.  450. 

This  section  does  not  affect  the  well  established  principle 
that  the  rejection  of  competent  and  material  evidence,  which 
is  harmful  to  defendant  and  is  excepted  to,  presents  an  error 
requiring  a  reversal.  Such  ruling  affects  a  substantial  right, 
even  though  the  appellate  court,  with  the  rejected  evidence 
before  it,  would  still  come  to  the  conclusion  reached  by  the 
jury.    People  v.  Strait,  154  N.  Y.  165;  12  N.  Y.  Cr.  479. 

Exception. — ^The  court  of  appeals  will  consider  any  fact  in 
the  defendant's  favor,  even  though  not  presented  by  excep- 
tion.    People  V.  Wilson,  56  St.  Rep.  828;  141  N.  Y.  185. 

Where  the  court  below  has  decided  that  the  defendant's 
rights  were  affected  by  incompetent  testimony  and  his  excep- 
tions good,  such  decision  is  not  open  to  review  in  the  court 
of  appeals.  People  v.  Dorthy,  156  N.  Y.  237;  13  N.  Y.  Cr.  30. 
The  defendant  is  entitled,  in  the  court  of  appeals,  to  sustain 
the  judgment  of  reversal  on  any  ground  disclosed  in  the 
record  upon  which  the  court  below  might  have  made  the  de- 
cision under  review.  Id.  The  statement  in  the  judgment  that 
the  court  below  had  reviewed  the  facts,  and,  in  the  exercise 
of  its  discretion,  had  refused  to  grant  a  new  trial  on  the  facts, 
does  not  cover  a  question  arising  out  of  an  abuse  of  dis- 
cretion in  permitting  irrelevant  and  incompetent  questions  to 
be  propounded  to  the  defendant  on  cross-examination,  when 
a  proper  exception  had  been  taken.     Id. 

The  power,  conferred  by  section  528  of  the  Code  of  Crim- 
inal Procedure  in  th^  review  of  capital  cases,  is  not  called  into 
exercise  by  the  appearance  of  some  error  which  no  exception 
points  out,  unless  the  substantial  rights  of  the  accused  can 
be  seen  to  be  affected  by  it,  and,  therefore,  justice  demands 
a  new  trial ;  and,  in  determining  whether  a  new  trial  shall  be 
granted  under  it,  it  is  not  the  province  of  the  court  of  appeals 
to  review  or  determine  controverted  questions  of  fact  arising 
upon  conflicting  evidence,  but  the  jury  is  the  ultimate  tribunal 
in  such  case,  and  with  its  decision  the  court  may  not  inter- 
fere unless  it  reaches  the  conclusion  that  justice  has  not  been 
done.    People  v.  Decker,  157  N.  Y.  186;  13  N.  Y.  Cr.  364. 

The  court  of  appeals  is  authorized  to  order  a  new  trial 
when  it  is  satisfied  that  the  verdict  is  against  the  weight 
of  evidence  or  against  law  or  that  justice  requires  a  new  trial, 
even  if  no  exception  was  taken  in  the  court  below.  People 
V.  Corey,  157  N.  Y.  332;  13  N.  Y.  Cr.  384. 

Facts. — Where  the  facts  and  circumstances  testified  to 
justify  the  jury  in  finding  that  the  shooting  was  intentional 
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and  that  it  was  the  result  of  sufficient  deliberation  and  pre- 
meditation on  the  part  of  the  accused  to  warrant  the  verdict, 
the  court  of  appeals  is  not  warranted  in  interfering  with  the 
determination  of  the  jury  upon  the  facts.  People  v.  Suther- 
land, 154  N.  Y.  345;  12  N.  Y.  Cr.  495. 

The  court  of  appeals  in  capital  cases,  acts  not  only  in  the 
capacity  of  an  ordinary  appellate  tribunal  reviewing  errors 
of  law  pointed  out  by  exceptions  duly  taken,  but  if  satisfied 
that  the  verdict  is  against  the  weight  of  evidence  or  against 
aw  or  that  justice  requires  a  new  trial,  it  is  the  duty  of  this 
:ourt  to  grant  it  whether  any  exceptions  shall  have  been  taken 
)r  not  in  the  court  below.  People  v.  Shea,  69  S.  R.  320;  147 
M.  Y.  78.  The  duty  imposed  upon  the  court  is  that  of  reari- 
ng the  whole  evidence  in  a  case  ofconviction  of  murder  in  the 
irst  degree.  Id.  Upon  a  review  under  subdivision  8  of  this 
section,  and  sections  517  and  528  of  this  Code,  the  court  of 
ippeals  will  not  reverse  the  finding  of  the  jury  where  such 
inding  is  not  clearly  against  the  weight  of  evidence  and  it 
loes  not  appear  to  have  been  influenced  by  any  improper  con- 
lideration,  in  case  there  is  at  least  a  conflict  in  the  evidence 
rom  which  diflferent  inferences  might  be  drawn.    Id. 

Court  of  appeals  will  not  disturb  a  verdict  reached  upon 
onflicting  evidence,  unless  its  examination  of  the  record  in- 
luces  the  conviction  that  injustice  has  been  done,  or  errors 
ommitted  which  have  prejudiced  the  substantial  rights'  of 
he  accused.  People  v.  Conroy,  153  N.  Y.  561;  12  N.  Y.  Cr. 
599.  There  is  no  hard  and  fast  rule  as  to  the  time  necessary 
or  a  defendant  to  deliberate,  premeditate  and  form  the  de- 
ig-n  to  kill.  Id.  It  is  always  a  question  for  the  jury  in  the 
ight  of  the  facts.    Id. 

How  confined. — Where  the  judgment  is  not  one  of  death, 
he  jurisdiction  of  court  of  appeals  is  confined  to  questions 
if  law.  People  v.  Ledwon,  153  N.  Y.  10;  12  N.  Y.  Cr.  385. 
"he  same  strictness  with  respect  to  exceptions  does  not  pre- 
ail  in  criminal  as  in  civil  cases,  but  the  court  will  look  at  the 
ubstance  rather  than  at  the  form,  with  a  view  to  promote 
ustice.    Id. 

The  jurisdiction  of  the  court  of  appeals  is  limited  to  the 
2view  of  questions  of  law  only,  and  no  unanimous  decision 
f  the  appellate  division  that  there  is  evidence  supporting  or 
ending  to  sustain  a  verdict  not  directed  by  the  court,  can  be 
^viewed  by  this  court.  People  v.  Helmer,  154  N.  Y.  596; 
3  N.  Y.  Cr.  I. 
How  construed. — This  section  must  be  construed  in  con- 
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nection  with  section  542  of  the  Criminal  Code.     People  v. 
Constantino,   153  N.  Y.  24;  12  N.  Y.  Cr.  339. 

The  effect  of  these  sections  has  recently  been  under  con- 
sideration in  the  court  of  appeals.  People  v.  Hoch,  150  N. 
Y.  291;  44  N.  E.  976;  People  v.  Youngs,  151  N.  Y.  210;  45 
N.  E.  460.  The  conclusion  reached  in  those  cases  was  that 
however  great  the  latitude  of  power  conferred  upon  this  court 
by  those  sections,  in  capital  cases,  the  power  to  order  a  new 
trial  is  not  to  be  exercised  by  the  mere  appearance  of  some 
error  to  which  no  exception  was  taken,  unless  the  substantial 
rights  of  the  accused  can  be  seen  to  have  been  affected  by  it, 
and  hence  justice  demands  a  new  trial.  People  v.  Constan- 
tino, ante. 

New  trial. — This  section  provides  for  a  direct  review  by 
the  court  of  appeals  of  a  judgment  upon  a  verdict  of  convic- 
tion of  murder  in  the  first  degree.  People  v.  Leonardi,  62 
St.  Rep.  356;  140  N.  Y.  360;  38  N.  E.  Rep.  372.  Where 
justice  demands  it,  this  court  can  direct  a  new  trial,  though 
no  exception  appears  in  the  case.  Id.  Errors,  however,  even 
of  a  material  nature,  if  unexcepted  to  upon  the  trial,  are  not 
necessarily  ground  for  granting  a  new  trial  by  this  court.  Id. 
In  the  absence  of  exceptions,  unless  the  record  shows  that  the 
ends  of  justice  really  require  a  new  trial,  it  will  not  be  granted, 
even  though  some  legal  or  material  error  may  have 
occurred  upon  the  trial.  Id. ;  People  v.  Driscoll,  12  St.  Rep. 
253;  107  N.  Y.  414;  People  v.  Lyons,  16  St.  Rep.  660;  iioN. 
Y.  647;  People  V.  Kelly,  22  St.  Rep.  969;  113  N.  Y.  647. 

The  court  of  appeals  will  exercise  the  power  conferred  upon 
it  by  section  528  of  Criminal  Code,  in  granting  a  new  trial 
on  the  ground  that  justice  requires  it  where  the  people  have 
failed  to  prove  the  fact  of  the  killing  of  the  deceased  by  the 
defendant  beyond  a  reasonable  doubt,  and  it  appears  that 
another  person  has,  since  the  conviction  of  defendant,  been 
convicted  of  murder  in  the  second  degree  for  the  killing  of 
the  deceased.  People  v.  Carbone,  156  N.  Y.  413;  13  N.  Y. 
Cr.  105. 

The  court  of  appeals  has  the  power  to  order  a  new  trial 
for  the  reception  of  incompetent  evidence  even  though  no  ex- 
ception has  been  taken ;  but  this  power  is  exercised  only  in 
cases  where  manifest  injustice  has  been  done,  and  it  is  ap- 
parent that  a  different  result  migfht  have  been  reached.  People 
v.  Burgess,  153  N.  Y.  561 ;  12  N.  Y.  Cr.  450. 

In  determining  whether  a  new  trial  should  be  granted  under 
its  provisions,  it  is  not  its  province  to  review  and  determine 
controverted  questions  of  fact  arising  upon  conflicting  cvi- 
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ence,  but  that  the  jury  is  the  ultimate  tribunal  in  such  a  case, 
.nd  with  its  decision  the  court  may  not  interfere,  unless  it 
caches  the  conclusion  that  injustice  has  probably  been  done. 
^eople  V.  Place,  157  N.  Y.  584;  People  v.  Cignarale,  no  N.  Y. 
3,  26;  People  V.  Trezza,  125  id.  740;  People  v.  Kelly,  113  id. 
47;  People  V.  Hoch,  150  id.  291;  People  v.  Youngs,  151  id. 
10,  2'22\  People  V.  Constantine,  153  id.  24,  35;  People  v. 
)ecker,  157  id.  186.  In  examining  the  question  whether  a  new 
rial  should  be  granted  upon  the  ground  that  justice  requires 
t,  it  is  the  duty  of  the  court  of  appeals  to  assume  the  exist- 
nce  of  the  facts  as  they  are  established  by  the  finding  of  the 
ury.  People  v.  Place,  ante.  As  a  general  rule,  to  entitle  a 
•arty  to  review  the  rulings  of  a  trial  court  upon  the  question 
i  admitting  or  rejecting  evidence,  there  must  have  been  a 
►roper  objection  taken  to  the  evidence  when  offered,  and  an 
xception  to  the  ruling  made  thereon.  Id.  The  decision  of  a 
rial  judge  overruling  a  mere  general  objection  to  evidence 
^rill  be  sustained  on  appeal,  unless  it  clearly  appears  that 
here  is  some  ground  of  objection  which  could  not  have  been 
•bviated  if  it  had  been  specified,  or  unless  the  evidence  called 
or  was  in  any  aspect  of  the  case  incompetent.  Id.;  Quinby 
'.  Strauss,  90  N.  Y.  664. 

Power. — ^In  reviewing  a  capital  case,  the  court  of  appeals 
nust  be  satisfied  that  a  fair  trial  has  been  had,  and,  when  it 
an  see  that  the  case  has  been  tried  and  submitted  to  the  jur> 
ipon  an  erroneous  theory,  prejudicial  to  the  accused,  and 
^hich  had  a  controlling  influence  upon  the  trial  and  the  result, 
t  ought  to  regard  the  principle  which  has  been  decided,  rather 
han  the  concrete  form  in  which  the  question  arose  and  be- 
ame  a  practical  one  at  the  trial,  and  should  not  be  astute 
o  seek  for  some  technical  ground,  not  urged  upon  the  trial 
r  appeal,  to  sustain  the  ruling.    People  v.  Barberi,  149  N.  Y. 

56- 

The  court  of  appeals  has  power,  in  a  capital  case,  to  review 
he  facts  and  to  grant  a  new  trial  when  satisfied  that  the  ac- 
used  has  not  had  a  fair  trial,  or  when  injustice  has  been  done, 
►ut  it  must  observe  the  rules  and  principles  which  apply  to  all 
ribunals  exercising  appellate  jurisdiction.  People  v.  Kerri- 
:an,  69  S.  R.  508:  147  N.  Y.  210. 

See  People  v.  Nino,  149  N-  Y.  317. 

Purpose. — The  provisions  of  this  section  were  not  intended 
3  confer  upon  the  court  of  appeals  the  right  to  disregard  any 
alid  exception  taken  by  a  defendant,  or  to  abridge  any  rights 
Drmerly  possessed  in  reviewing  the  rules  of  a  trial  court. 
*eople  V.  Corey,  148  N.  Y.  476. 
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Questions  of  law. — The  Constitution  provides  that  *'  after 
the  last  day  of  December,  1895,  the  jurisdiction  of  the  court  of 
appeals,  except  where  the  judgment  is  of  death,  shall  be  lim- 
ited to  the  review  of  questions  of  law,  raised  upon  an  appeal 
from  the  determination  of  an  appellate  division.  Matter  of 
Caruthers,  158  N.  Y.  131.  Under  the  Constitution  and  the 
Civil  and  Criminal  Codes,  the  court  of  appeals  is  given  no  or- 
iginal jurisdiction,  but  is  limited  to  the  review  of  the  determi- 
nation of  other  courts.    Id. 

Verdict  conclusive. — On  the  review  of  a  conviction  of  mur- 
der in  the  first  degree,  where  the  defense  of  insanity  is  inter- 
posed, the  verdict  is  conclusive  upon  that  issue,  in  the  absence 
of  such  elements  from  the  case  as  show  that  the  verdict  was 
against  the  weight  of  evidence,  or  that  it  was  influenced  by 
some  mistake,  error  or  prejudice.     People  v.  Braum,  158  N. 
Y.  558;  People  V.  Hoch,  150  id.  291.    The  court  in  its  discre- 
tion may  exclude  disparaging  questions  put  to  a  witness  on 
the  cross-examination  not  relevant  to  the  issue,  though  avow- 
edly for  the  purpose  of  discrediting  him,  even  if  no  claim  of 
privilege  be  interposed ;  and  such  ruling  is  not  reviewable  on 
error  unless  the  discretion  be  manifestly  abused.     People  v. 
Braun,  ante;  La  Beau  v.  People,  34  id.  230;  People  v.  Casey, 
82  id.  393;  Real  v.  People,  42  id.  280;  People  ex  rel.  Phelps  v. 
Oyer  and  Terminer,  83  id.  460. 

528.  See  People  v.  Schmidt,  168  N.  Y.  568;  People  v.  White- 
man,  16  N.  Y.  Crim.  Rep.  461 ;  People  ex  rel.  Murphy  v.  Crane, 
17  K  Y.  Crim.  Rep.  238;  People  v.  Tobin,  176  N.  Y.  278; 
People  v.  Boggiano,  179  N.  Y.  267;  People  v.  Eaffo,  180  N. 
Y.  434. 

529.  Amended  by  chap.  502  of  1894.  Amended  by  chap.  217, 
Laws  1902.    People  v.  Whiteman,  16  N.  Y.  Crim.  Rep.  461. 

See  note  under  sec.  527,  ante. 

Amendment. — The  amendment  of  1897  to  section  529  of 
Code  of  Criminal  Procedure,  applies  to  criminal  actions  in 
existence  when  the  amendment  took  effect,  at  least  to  such 
proceedings  in  said  actions  as  occurred  after  that  amendment 
People  v.  Lyons,  85  S.  R.  811 ;  51  S.  811 ;  13  N.  Y.  Cr.  108. 

Stay. — In  respect  to  a  stay  of  conviction  after  sentence,  no- 
tice is  required  to  be  given  to  the  district  attorney  but  no  ex- 
press duty  in  connection  therewith  is  enjoined  upon  the  officer ; 
yet  the  notice  is  required,  in  order  that  he  may  oppose  the  stay, 
if  such  course  be  proper.  Tompkins  v.  Mayor,  yy  S.  R.  878; 
43  S.  878. 

532.  Transmitting  papers. — Upon  an  appeal  being  taken,  it 
is  the  duty  of  the  clerk  with  whom  the  notice  is  filed,  to  trans- 
mit a  copy  of  the  notice  of  appeal  and  of  the  judgment  roll  to 
the  clerk  of  the  county  where  the  next  general  term  is  to  be 
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cield.  People  v.  Hill,  57  St.  Rep.  293 ;  73  Hun,  473 ;  26  N.  Y. 
Supp.  331. 

536.  Amended  by  chap.  369,  Laws  1902. 

539.  Amended  by  chap.  369,  Laws  1902. 

542.  See  People  v.  Mackinder,  61  St.  Rep.  528,  529 ;  80  Hun, 
40;  29  Supp.  842;  People  ex  rel.  Kenfield  v.  Lyon,  64  St.  Rep. 
740;  83  Hun,  303;  31  Supp.  942;  People  v.  Burton,  60  St.  Rep. 
549  i  77  Hun,  498;  28  Supp.  1081 ;  People  v.  Fitzgerald,  80  S. 
R  1020,  1034;  46  S.  1020,  1034;  People  v.  Silverman,  181 
N.  Y.  235. 

See  annotations  in  People  v.  Constantino,  153  N.  Y.  24;  12 
N.  Y.  Cr.  339,  under  section  528,  ante. 

See  People  v.  Peckens,  153  N.  Y.  576. 

Burden. — Where  a  charge  is  erroneous,  the  verdict  must  be 
set  aside,  unless  it  is  apparent  that  the  error  did  not  and  could 
not  have  aifected  the  verdict.  People  v.  Helmer,  154  N.  Y. 
596;  13  N.  Y.  Cr.  I.  It  is  not  for  the  defendant  to  show  how 
he  was  injured,  but  it  rests  with  the  prosecution  to  show  that 
no  possible  injury  could  have  arisen  from  the  error.    Id. 

It  is  not  the  duty  of  the  court  of  appeals  to  hold  that  the 
evidence  is  hurtful  to  the  defendant's  case  on  some  imaginary 
ground,  even  if  it  is  not  strictly  competent.  People  v.  Suther- 
land. 154  N.  Y.  345,  353 ;  12  N.  Y.  Cr.  495. 

An  error  in  receiving  or  rejecting  evidence  can  only  be  dis- 
regarded where  it  could  by  no  possibility  have  produced  in- 
jury. People  V.  Shinburne,  84  S.  R.  51;  50  S.  51;  Stokes  v. 
People,  53  N.  Y.  164;  People  v.  Koerner,  154  id.  355;  48  S.  R. 
730;  People  V.  Strait,  154  N.  Y.  165-171 ;  47  N.  E.  1090.  In 
People  V.  Corey,  148  N.  Y.  476;  42  N.  E.  1066,  it  was  held  that: 
While  even  in  criminal  cases  a  new  trial  will  not  be  granted  by 
an  appellate  court  on  account  of  errors  not  affecting  a  sub- 
stantial right  of  the  defendant,  the  statute  in  no  way  impairs 
or  affects  the  rule  that  the  rejection  of  competent  and  material 
evidence,  or  the  reception  of  incompetent  and  improper  evi- 
dence, which  is  harmful  to  a  defendant  and  excepted  to,  pre- 
sents an  error  requiring  reversal,  even  if  the  appellate  court 
would,  with  the  rejected  evidence  before  it,  or  with  the  im- 
proper evidence  excluded,  still  come  to  the  same  conclusion 
reached  by  the  jury.    Id. 

Erroneous  ruling. — See  People  v.  Stephenson  (Sup.  Ct.  i 
D.  1^5),  71  S.  R.  649. 

This  section  is  in  effect  little  more  than  a  codification  or 
statutory  enactment  of  the  previously  established  rule,  that 
even  in  criminal  cases  a  new  trial  will  not  be  granted  for  an 
erroneous  ruling,  where  the  appellate  tribunal  can  see  that 
by  no  possibility  could  the  error  have  worked  any  possible 
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harm  to  the  defendant.  People  v.  Corey,  148  N.  Y.  476.  It  in 
no  way  impairs  or  aifects  the  previously  well  established  prin- 
ciple that  the  rejection  of  competent  material  evidence,  or  the 
reception  of  incompetent  and  improper  evidence,  which  is 
hurtful  to  a  defendant  and  excepted  to,  presents  an  error  re- 
quiring reversal.  Id.  Such  a  ruling  aflFects  a  substantial  right 
of  a  defendant,  even  though  the  appellate  court  would,  with 
the  rejected  evidence  before  it,  or  with  the  improper  evidence 
excluded,  still  come  to  the  same  conclusion  reached  by  the 
jury.    Id. 

Inadmissible  evidence. — When  technically  inadmissible  evi- 
dence, admitted  on  a  criminal  trial,  apparently  did  not  affect 
the  case  or  prejudice  the  defendant,  the  error  is  to  be  disre- 
garded on  appeal.    People  v.  Coombs,  158  N.  Y.  532. 

Proof. — On  the  trial  of  an  indictment  for  printing  circulars 
advertising  counterfeit  money,  evidence  that  the  circulars 
were  of  a  kind  used  by  counterfeiters,  is  not  prejudicial  to  de- 
fendant, where  the  object  of  the  circulars  appears  upon  their 
face.  People  v.  Marvin,  61  St.  Rep.  47,  48;  79  Hun,  310;  29 
Supp.  381. 

Technical. — Errors  in  the  rulings  of  the  trial  court,  which 
do  not  prejudice  the  defendant,  do  not  furnish  ground  for  dis- 
turbing the  verdict.  People  v.  Brown,  55  St.  Rep.  103,  108;  71 
Hun,  601 ;  24  N.  Y.  Supp.  mi. 

Where  none  of  the  grounds  of  error  assigned  aflFect  a  sub- 
stantial right,  it  is  the  duty  of  the  appellate  court  to  give 
judgment  without  regard  to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties.  People  v.  Derringer,  57  St.  Rep.  136,  141 ;  73  Hun, 
203 ;  24  N.  Y.  Supp.  10 1 2. 

If  error  is  committed  on  the  trial  of  the  challenge  for  cause, 
it  becomes  merely  technical  when,  after  filling  the  panel,  it 
appears  that  the  use  of  the  peremptory  challenge  did  no  harm 
to  the  defendant.  People  v.  Larubia,  55  St.  Rep.  457;  140  N. 
Y.  87;aff'g,  53St.  Rep.  415. 

The  duty  of  the  appellate  division,  under  these  sections  of 
the  Code,  to  give  judgment  after  hearing  an  appeal,  without 
regard  to  technical  errors  or  defects,  or  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties,  considered. 
People  V.  Wicks  (Sup.  Ct.  4  D.  1896),  ii  A.  D.  539;  76  S.  R. 
630 ;  42  S.  630. 

Though  no  amendment  of  the  indictment  was  made,  still 
under  section  5;42  it  is  the  duty  of  the  appellate  court  to  give 
judgment,  without  regard  to  technical  errors  or  defects  not 
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ffecting  the  substantial  rights  of  the  parties.  People  v. 
loombs,  36  A.  D.  284;  89  S.  R.  276;  55  S.  276. 
.  In  a  case  that  is  free  from  doubt  upon  the  merits,  the  ap- 
ellate courts  disregard  errors  of  the  trial  court,  even  in  a 
riminal  case,  when  it  is  reasonably  certain  that  they  could 
ot  have  affected  the  result.    People  v.  Fielding,  158  N.  Y.  542. 

Where  the  accused,  upon  the  trial  of  an  indictment  for  the 
obbery  of  a  store,  in  the  commission  of  which  the  clerk  in 
harge  was  assaulted,  is  not  permitted  to  ask  the  clerk  whether 
le  had  not  identified  another  person  as  his  assailant,  but  is 
ubsequently  given  full  opportunity  to  cross-examine  him  in 
eference  to  his  identification  of  the  accused,  such  error  may 
>e  disregarded.  People  v.  Stack,  41  A.  D.  548;  92  S.  R.  (58 
5.)  691. 

The  provisions  of  this  section  and  section  684  are  mandates 
0  which  a  court,  with  reason  and  discretion,  should  give  full 
orce  and  effect.  People  v.  Flechter,  44  A.  D.  199 ;  94  S.  R.  (60 
5.)  777',  People  v.  Dimick,  107  N.  Y.  13. 

The  court  of  appeals  is  required  to  give  judgment  without 
-egard  to  technical  errors  or  defects,  or  to  exceptions  which  do 
lot  affect  the  substantial  rights  of  the  parties.  People  v.  Bar- 
Dne,  161  N.  Y.  451. 

See  annotation  of  People  v.  Flechter,  44  A.  D.  199 ;  94  S.  R. 
(60  S.)  777,  under  sec.  542,  ante. 

Error  in  refusal  to  charge  will  be  desregarded.  People  v. 
Miller,  169  N.  Y.  339;  People  v.  Conklin,  17  N.  Y.  Crim.  Rep. 
414;  175  N.  Y.  333.  But  see  People  v.  Montgomery,  17  N.  Y. 
Orim.  E^p.  503 ;  176  K  Y.  219 ;  17  K  Y.  Oim.  Rep.  503. 

543.  Discharge. — In  order  to  uphold  the  decision  of  the  gen- 
eral term  discharging  the  defendant,  the  court  of  appeals  must 
be  able  to  see,  in  the  record,  some  fundamental  obstacle  to  his 
conviction  for  the  crime  charged  in  the  indictment.  People  v. 
Camp,  54  S.  R.  455 ;  ^39  N.  Y.  87 ;  aff'g  51  S.  R.  30. 

Doubt. — A  judgment  of  conviction,  in  a  criminal  action,  will 
be  reversed  on  appeal,  where  the  circumstances,  though 
strongly  suspicious,  do  not  exclude  every  hypothesis  except 
the  guilt  of  defendant.  People  v.  Maxwell  (Sup.  Ct.  3  D. 
895),  67  S.  R.  541 ;  86  Hun,  620. 

New  trial. — ^Where  the  general  term  reverses  a  conviction 
upon  the  ground  that  the  verdict  was  against  the  weight  of 
evidence  or  that  justice  required  a  new  trial,  or  for  any  other 
errors  which  can  be  obviated  or  corrected  upon  a  new  trial, 
it  should,  instead  of  discharging  the  defendant,  order  a  new 
trial.  People  v.  Camp,  54  St.  Reo.  455 ;  139  N.  Y.  87;  aff'g  51 
St.  Rep.  30. 
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547.  See  People  v.  Brown,  55  St.  Rep.  103,  110;  71  Hun,  601; 
24  N.  Y.  Supp.  nil. 

See  People  v.  Mackinder,  61  St.  Rep.  529;  80  Hun,  40;  29 
Supp.  842. 

See  People  v.  Burton,  60  St.  Rep.  549;  yj  Hun,  498;  28  Supp. 
894. 

See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  29  Supp. 
894. 

See  People  v.  Stone,  65  St.  Rep.  673;  85  Hun,  138;  32  Supp. 

See  People  v.  Hurlburt  (Sup.  Ct.  4  D.  1895),  92  Hun,  46. 

See  People  v.  Theobold  (Sup.  Ct.  4  D.  1895),  71  S.  R.  527; 
92  Hun,  182. 

See  People  v.  Williams  (Sup.  Ct.  4  D.  1895),  71  S.  R.  541; 
92  Hun,  354. 

See  People  v.  Orr  (Sup.  Ct.  4  D.  1895),  71  S.  R.  169.  172:92 
Hun,  199. 

See  People  v.  Helmer,  13  A..  D.  426;  yy  S.  R.  642 ;  43  S.  642. 

People  V.  Lytle  (Sup.  Ct.  4  t).  1896),  7  A.  D.  553,  564:  40  S. 

153. 
People  V.  Wicks  (Sup.  Ct.  4  D.  1896),  11  A.  D.  539:  76  S.  R. 

630 ;  42  S.  630. 

People  V.  Hoffman,  24  A.  D.  233 ;  82  S.  R.  482 ;  48  S.  482. 

See  People  v.  Peckens,  153  N.  Y.  576,  596;  12  N.  Y.  Cr.  433. 

Remittitur. — After  the  judgment  of  the  appellate  court  is 
given,  it  must  be  entered  in  the  judgment  book,  and,  when  so 
entered,  a  certified  copy  of  the  entry  shall  be  remitted  to  the 
clerk,  with  whom  the  original  judgment  roll  is  filed.  People 
V.  Hill.  57  St.  Rep.  293 ;  73  Hun,  473 ;  26  N.  Y.  Supp.  331. 

A  judgment  of  the  appellate  court  shall  be  entered  in  the 
judgment  book  in  the  county  where  the  court  is  in  session 
when  the  decision  is  made,  and  shall.be  certified  to  the  county 
where  the  original  judgment  roll  is  filed.  Id.  Until  this  is 
done,  a  case  must  be  regarded  as  still  in  the  appellate  court. 
Id. 

548.  See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  29 
Supp.  894. 

Remittitur. — The  decision  of  the  court  and  the  return  shall 
be  remitted  to  the  court  below  in  the  same  form  and  manner 
as  in  civil  actions.  People  v.  Hill,  57  St.  Rep.  293 ;  73  Hun,  473: 
26  N.  Y.  Supp.  331. 

549.  Amendment. — The  intention  of  this  section  was  not  to 
prohibit  an  appellate  court  from  so  amending^  its  order  or  de- 
cision as  to  make  it  conform  to  the  decision  intended.  People 
V.  Hill,  57  St.  Rep.  293 ;  73  Hun,  473 ;  26  N.  Y.  Supp.  331.  It 
applies  only  to  a  case  where  the  decision  of  the  court  has  been 
fully  perfected  in  accordance  with  its  intentions.    Id. 
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§  550.  As  to  defective  indictment  for  receiving  stolen  prop- 
erty. See  People  v.  Hartwell,  15  N.  Y.  Crinj.  Rep.  377;  166 
N.  Y.  361. 

553.  Bail. — Where  the  defendant  is  charged  with  a  felony, 
his  right  to  bail  on  that  charge  is  not  absolute,  but  rests  in  the 
discretion  of  the  court,  and  in  the  further  discretion  of  the 
court  to  examine  into  the  question  as  to  the  probability  of  his 
appearing  for  trial,  when  called.  People  v.  Watson  (Ct.  Gen. 
Sess.  1895),  70  S.  R.  327;  14  Misc.  430.  In  testing  that  proba- 
bility, the  court  has  a  right  to  take  into  consideration  the  rep- 
utation which  the  defendant  has  borne,  acknowledged  through 
the  lips  of  his  counsel  at  the  bar,  the  fact  that  he  has  been  a 
professional  thief  for  many  years,  and  the  common  character 
which  surrounds  his  name.  Id.  Admission  to  bail  in  the  case 
of  a  felony,  will,  when  the  defendant  pleads  present  insanity  in 
addition  to  not  guilty,  be  refused  until  the  determination  of 
the  former  issue.    Id. 

554.  See  Laws  1895,  chap.  880,  sec.  2.  Subd.  4  added  by 
chap.  329,  Laws  1903.     Amended  by  chap.  656.  Laws  1905. 

554a.  Amended  by  chap.  614,  Laws  1903.  Amended  by 
chap.  656,  Laws  1905. 

555.  See  Matter  of  Taylor,  60  St.  Rep.  149;  8  Misc.  159;  28 
Supp.  500.  which  was  affirmed  by  the  general  term  in,  59  St. 
Rep.  887,  but  the  latter  judgment  was  reversed  by  the  court 
of  appeals  in  62  St.  Rep.  175 ;  143  N.  Y.  219. 

567.  Amended  by  chap.  202,  Laws  1904.  Amended  by 
chap.  202.  Laws  1904. 

568.  When  a  prisoner  charged  with  homicide  is  admitted  to 
bail  he  must  be  produced  by  the  bail  to  answer  an  indictment  for 
perury.     Pernitti  v.  People,  99  App.  Div.  391. 

570.  The  method  of  taking  the  appeal,  making  the  return, 
arguing  the  appeal,  rendering  judgment  thereon  and  carrying 
it  into  effect,  is  wholly  prescribed  by  these  sections.  People 
ex  rel.  Comrs.  v.  Cullen.  151  N.  Y.  54. 

5Q3.  Recognizance. — Judgment  on  a  forfeited  recognizance 
will  not  be  vacated,  where  the  application  is  not  ac(iompanied 
by  a  certfficate  of  the  district  attorney  to  the  effect  that  the 
people  have  not  been  prejudiced.  People  v.  Byrnes,  61  St. 
Rep.  120.  Judgment  on  a  forfeited  recognizance  will  be  va- 
cated where  the  principal  died  before  the  recognizance  was 
forfeited.    People  v.  Meyer,  61  St.  Rep.  121. 

595.  An  order  forfeiting  a  recognizance,  where  its  caption 
and  certain  words  indicated  that  it  is  an  order  of  the  "  Court 
of  General  Sessions  of  the  Peace  holden  in  and  for  the  city  and 
the  county  of  New  York,"  but  which  was  not  entered  as  an 
order,  and  did  not  become  a  part  of  the  records  of  that  court 
and  was  signed  with  the  name  of  the  magistrate  as  "  judge  of 
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the  Court  of  General  Sessions  "  was  held,  when  taken  in  its 
entirety,  to  be  the  act  of  the  magistrate  signing  it  and  to  be 
within  its  powers.    People  v.  Rich,  36  A.  D.  60. 

597.  Forfeiture. — ^l"he  provision  of  the  statute  that  the  court 
may  remit  the  forfeiture,  or  any  part  thereof,  upon  such  terms 
as  are  just,  confers  a  discretionary  power  upon  the  court. 
People  V.  Young  (Sup.  Ct.  5  D.  1895),  71  S.  R.  846;  92  Hun, 
373.  One  court  will  not  review  the  discretion  of  another  court, 
unless  authorized  by  statute  to  do  so,  or  unless  such  discre- 
tionary power  has  been  so  abused  by  the  latter  court  as  to 
constitute  error  in  law.    Id. 

598.  See  People  v.  Young  (Sup.  Ct.  5  D.  1895),  71  S.  R.  846; 
92  Hun,  373. 

616.  This  section  was  amended  by  chap.  98  of  1895.  The 
amendment  went  into  effect  September  i,  1895.  It  gives  to 
the  witnesses  for  the  people  the  same  fees  and  mileage  as  wit- 
nesses in  a  civil  action.  The  original  section  provided  for  the 
payment  of  a  reasonable  sum,  upon  the  order  of  the  court  or  a 
judp;e,  to  a  poor  witness  or  a  witness  who  was  a  non-resident 
of  the  county,  when  summoned  on  behalf  of  the  people. 

Allowance. — A  witness  in  a  criminal  case,  who  has  been 
committed  to  jail  for  failure  to  give  security  for  his  appear- 
ance, is  not  entitled  to  a  per  diem  allowance  for  the  time  of  his 
confinement  in  the  jail.  People  ex  rel.  Troy  v.  Petit  (Erie  S. 
T.  1897),  19  Misc.  280;  78  S.  R.  256;  44  S.  256. 

617.  This  section  was  amended  by  chap.  98  of  1895.  The 
amendment  went  into  effect  September  i,  1895.  ^^  provides 
for  the  payment,  in  the  discretion  of  the  court,  of  witness'  fees 
to  defendant's  witnesses,  which  is  an  entirely  new  provision. 
It  added  all  but  the  last  sentence  of  the  present  section. 

6i8a.  TTnconstitntional.  Matter  commonwealth  of  Pennsyl- 
vania, 45  Misc.  46. 

619.  Contempt. — ^This  section  refers  to  cases  of  disobed- 
ience to  process  and  refusal  to  answer  as  a  witness.  People 
ex  rel.  Taylor  v.  Forbes.  62  St.  Rep.  176;  143  N.  Y.  229;  38  N. 
E.  303 :  reversing  59  St.  Rep.  887,  which  affirmed  60  id.  136. 
In  these  cases,  the  remedy  is  referred  to  the  procedure  pre- 
scribed in  civil  cases  provided  for  in  the  Code  of  Civil  Proced- 
ure.   Id. 

6558.  See  People  v.  Tobin,  17  N.  Y.  Crim.  Rep.  517;  176 
N.  Y.  278. 

§  662.  Added  by  chap.  129,  Laws  1903. 

663.  Chap.  70  of  1895  authorizes  the  commissioner  of  agri- 
culture to  settle  and  compromise  certain  claims  in  favor  of  the 
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state  for  violations  of  sections  26,  27,  28  and  29  of  the  agricul- 
tural law,  relating  to  the  sale  or  use  of  oleomargarine. 

671.  Nolle  prosequi. — This  section  is  merely  a  substitute  for 
a  nolle  prosequi  under  the  old  practice.  People  v.  Willis,  23 
Misc.  568 ;  86  S.  R.  808 ;  52  S.  808 ;  13  N.  Y.  Cr.  255.  The  court 
should  not  exercise  its  discretion  to  dismiss  an  indictment 
charging  an  attache  of  the  court  with  crime.  People  v.  Spol- 
asco,  15  N.  Y.  Crim.  Rep.  293;  33  Misc.  520. 

684.  See  People  v.  Marvin,  61  St.  Rep.  47;  79  Hun,  310;  29 
Supp.  381 ;  People  v.  Lytle  (Sup.  Ct.  4  D.  1896),  7  A.  D.  553, 
564;  40  S.  153;  People  V.  Peckens,  153  N.  Y.  576;  12  N.  Y.  Cr. 
483;  People  v.  Russell,  16  N.  Y.  Crim.  Eep.  57. 

See  People  ex  rel.  Smith  v.  McFarlane,  50  App.  Div.  95 ;  14 
N.  Y.  Crim.  Rep.  555. 

692.  Reprieves  and  pardons. — The  power  to  grant  reprieves 
and  pardons  was  always  a  part  of  the  executive  power.  People 
ex  rel  Forsyth  v.  Court  of  Sessions,  57  St.  Rep.  404;  141  N.  Y. 
288 ;  rev'g,  50  St.  Rep.  234.  A  pardon  reaches  both  the  punish- 
ment prescribed  for  the  offense  and  the  guilt  of  the  offender. 
Id.  It  releases  the  punishment  and  blots  out  of  existence  the 
guilt,  so  that  in  the  eye  of  the  law,  the  offender  is  as  innocent 
as  though  he  had  never  committed  the  offense.  Id.  It  re- 
moves the  penalties  and  disabilities  and  restores  him  to  all  his 
civil  rights.  Id.  It  makes  him,  as  it  were,  a  new  man  and 
gives  him  a  new  credit  and  capacity.    Id. 

695.  Duty  of  prosecuting  officer. — It  was  the  duty  of  the 
prosecuting  officer,  prior  to  this  provision  of  the  Code,  to  com- 
municate to  the  pardoning  power  the  facts  of  the  case  in 
which  the  application  for  a  pardon  had  been  made.  Tompkins 
V.  Mayor,  yj  S.  R.  878 ;  43  S.  878. 

The  object  of  the  communication  by  the  district  attorney  to 
the  governor,  stating  the  facts  developed  upon  the  trial,  was 
for  the  purpose  of  enabling  the  governor  to  obtain  a  correct 
view  of  the  facts  which  led  to  the  conviction.  Id.  The  object 
of  the  hearing  before  the  commissioner  is  to  apprise  the  gov- 
ernor not  alone  of  the  facts,  but  of  any  change  in  the  facts, 
which  the  trial  developed,  which  would  make  the  exercise  of 
the  pardoning  power  proper.     Id. 

696.  This  section  was  added  by  chap.  392  of  1894,  and  went 
into  effect  May  3,  1894. 

Cdnditional  pardons. — Under  sec.  5,  art.  4  of  the  State  Con- 
stitution, providing  that  the  governor  may  grant  pardons  on 
such  conditions  as  he  may  think  proper,  a  condition  that  the 
person  pardoned  shall  totally  abstain  from  the  use  of  intoxi- 
cating liquors  for  five  years,  is  valid.    People  v.  Burns,  59  St. 
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R^P-  855 ;  28  N.  Y.  Supp.  3U0.  Where  the  convict  is  charged 
with  violating  such  conditional  pardon,  the  question  of  fact  is 
properly  tried  by  a  jury  on  return  of  an  order  to  show  cause 
why  he  should  not  be  remanded  to  prison  for  such  violation, 
under  his  original  sentence.    Id. 

697.  Section  697  of  original  Code  was  repealed  by  section  3, 
chap.  360  of  1882. 

See  People  v.  Trimble,  38  St.  Rep.  999. 
New.     This  section  was  added  by  chap.  392  of  1894,  and 
took  effect  May  3,  1894. 

698.  Section  698  of  original  Code  was  repealed  by  section  3, 
chap.  360  of  1882. 

New.  This  section  was  added  by  chap.  392  of  1894,  and 
went  into  effect  May  3,  1894. 

699.  Section  204,  which  provides  for  the  manner  in  which 
the  testimony  shall  be  taken  and  authenticated,  under  the  pro- 
cedure authorized  by  Part  IV,  relating  to  criminal  actions 
prosecuted  by  indictment,  does  not  apply  to  the  procedure 
authorized  by  Part  V,  relating  to  courts  of  special  sessions  and 
police  courts.  People  v.  Giles,  152  N.  Y.  136;  46  N.  E.  326; 
rev'g,  12  A.  D.  495;  76  S.  R.  749;  42  S.  749. 

Minutes. — ^Though  there  is  no  provision  in  this  part  of  the 
Criminal  Code  expressly  requiring  it,  it  is  the  duty  of  magis- 
trates to  keep,  or  have  kept  under  their  direction,  minutes  of 
testimony  taken  upon  the  trial  of  the  cases  therein  provided 
for,  to  the  end  that  their  determinations  as  to  facts  may  be 
reviewed  upon  appeal.  People  v.  Giles,  152  N.  Y.  136;  46  N. 
E.  326 ;  rev'g,  12  A.  D.  495 ;  76  S.  R.  749 ;  42  S.  749. 

Reading  charge. — Though  this  section  of  the  Criminal  Code 
provides  that,  where  courts  of  special  sessions  or  police  courts 
have  jurisdiction  and  the  defendant  is  brought  before  the  mag- 
istrate, a  charge  against  him  must  be  distinctly  read  and  he 
must  be  required  to  plead  thereto,  still  an  omission  to  reduce 
the  charge  to  writing  does  not  deprive  the  magfistrate  of  juris- 
diction. People  V.  Carter  (Sup.  Ct.  4  D.  1895),  68  S.  R.  584; 
88  Hun,  304.  And  where  a  defendant  is  brought  before  a  mag- 
istrate for  intoxication  in  a  public  place  and  without  any 
other  action  on  his  part  pleads  guilty  to  the  oral  charge,  the 
requirements  of  this  section  are  waived,  and  his  conviction 
will  not  be  reversed  because  the  charge  was  not  reduced  to 
writing.  Id.  The  filing  of  an  information  in  writing  is  not 
required,  as  the  statute  expressly  gives  authority  to  arrest  any 
person,  intoxicated  in  a  public  place,  without  a  warrant.    Id. 

In  a  case  which  courts  of  special  sessions  have  exclusive 
jurisdiction  to  hear  and  determine  in  the  first  instance,  the 
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charge  must  be  distinctly  read  to  the  defendant  when  he  is 
brought  before  the  magistrate,  and  he  must  be  required  to 
plead  thereto.  People  v.  Molinet  (Ct.  Sess.  1895),  69  S.  R. 
204;  13  Misc.  301.  This  first  step  in  the  procedure  is  had  in 
the  court  as  such  and  not  before  the  magistrate,  and  each  suc- 
ceeding judicial  act  to  conviction  and  judgment  continues  to 
be  the  act  of  the  court  of  special  sessions.    Id. 

701.  Demand  for  jury. — Upon  a  trial  by  jury,  the  court 
must  proceed  to  try  the  issue.  People  v.  Molinet  (Ct.  Sess. 
1895),  61  S.  R.  204;  13  Misc.  301.  No  election  or  waiver,  other 
than  a  failure  to  obtain  the  certificate  of  removal,  is  necessary 
to  give  the  court  jurisdiction  to  try  the  case.  Id.  If  the  de- 
fendant demands  a  trial  by  jury,  the  court  must  summon  one. 
Id.  If  he  fails  to  make  such  demand,  the  court  must  proceed 
to  try  the  case.  Id.  Under  the  prior  statute,  it  was  held  that 
the  court  could  not  acquire  jurisdiction  to  try  a  prisoner  with- 
out a  jury  for  an  oflFense,  unless  it  affirmatively  appeared,  in 
the  proceedings  had  before  the  trial,  that  he  expressly  waived 
his  right  to  a  trial  by  jury.  People  v.  Mallon,  39  How.  454. 
Such  is  not  the  law  now.  People  v.  Molinet,  ante;  People  v. 
Green,  4  N.  Y.  Cr.  442. 

Where  a  jury  trial  is  demanded  before  the  magistrate,  and 
the  venire  issued  by  him  for  the  purpose  of  procuring  a  jury 
as  provided  by  law  is  delivered  not  to  a  constable,  as  re- 
quired by  section  2983  of  Code  of  Civil  Procedure,  but  to  a 
deputy  sheriflF.  who  has  no  authority  to  execute  the  same  or  to 
summon  the  jurors,  it  is  a  fatal  error,  where  defendant  ob- 
jected to  all  proceedings  before  trial.  People  ex  rel.  McLane 
v.  Whitney.  83  S.  R.  589 ;  49  S.  589. 

Recital. — Under  this  section,  the  judgment  of  conviction,  in 
a  case  tried  in  a  court  of  special  sessions  without  a  jury,  need 
not  recite  that  the  defendant  did  not  demand  a  jury.  People 
v.  Luczak,  65  St.  Rep.  417:  32  Supp.  219.  See  People  v.  Mal- 
lon, 39  How.  454.  for  a  contrary  view. 

702.  Jury. — Where  the  act,  under  which  the  police  justice  is 
elected,  authorizes  him  to  try  all  criminal  cases  that  may  be 
tried  by  a  justice  of  the  peace,  but  only  as  court  of  special  ses- 
sions, the  provisions  of  the  Criminal  Code,  regulating  proceed- 
ings in  courts  of  special  sessions,  apply  to  a  summary  pro- 
ceeding brought  before  him,  and  the  defendant  in  such  case, 
is  entitled  to  a  jury  trial  if  he  so  elects.  Erbe  v.  Monteverde 
(Sup.  Ct.  Sp.  T.  1895),  6q  S.  R.  476:  13  Misc.  404. 

Village  ordinances. — If  the  right  to  a  jury  trial  in  police 
courts  and  courts  of  special  sessions  exists,  it  must  be  by 
virtue  of  the  provisions  of  this  section.    People  v.  Van  Houten 
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(Ct.  Sess.  1895),  69  S.  R.  265;  13  Misc.  603.  But  this  section 
does  not  apply  to  cases  for  violation  of  village  ordinances  be- 
fore police  justices,  but  only  to  crimes  and  misdemeanors  as 
created. and  defined  by  the  Penal  Code.     Id. 

Waiver. — Before  the  court  hears  any  testimony  upon  the 
trial,  the  defendant  may  demand  a  trial  by  jury.  People  v. 
Molinet  (Ct.  Sess.  1895),  69  S.  R.  204;  13  Misc.  301. 

706.  Jury. — The  action  of  the  magistrate  in  having  excused, 
out  of  court  and  before  the  trial,  one  of  the  original  jurors 
summoned,  where  the  panel  of  jurors  is  exhausted  at  a  crimi- 
nal trial  and  talesmen  have  to  be  summoned,  some  of  whom 
are  known  by  the  constable  to  be  hostile  to  the  accused,  is  an 
error  which  prejudices  the  accused.  People  v.  Pickert,  26 
Misc.  112. 

707.  See  dissenting  opinion  in  People  v.  Olmsted,  56  St. 
Rep.  314;  74  Hun,  323;  26  N.  Y.  Supp.  818. 

712.  Absence  of  witnesses. — It  is  not  error  to  refuse  an  ad- 
journment on  the  ground  of  the  absence  of  witnesses,  where 
the  defendant  does  not  excuse  their  absence  or  furnish  proof 
that  they  are  material  and  that  he  cannot  safely  proceed  to 
trial  without  their  testimony.  People  v.  Hildebrandt  (Co.  Ct 
1896),  16  Misc.  195. 

Trial  before  same  magistrate. — A  criminal  case  cannot  be 
partly  tried  before  one,  and  partly  before  another,  magistrate. 
People  V.  McPherson,  55  St.  Rep.  688;  74  Hun,  336;  ^  N.  Y. 
Supp.  236.  When  the  trial  of  a  case  is  once  commenced,  it 
must  proceed  to  the  end  before  the  same  court  and  jury.    Id. 

717.  See  People  v.  Polhamus,  8  A.  D.  133;  40  S.  491. 

Extent  of  punishment. — A  court  of  special  sessions  cannot 
inflict  a  punishment  greater  than  imprisonment  for  six  months 
and  a  fine  of  fifty  dollars.  People  ex  rel.  Knatt  v.  Davy,  65 
St.  Rep.  162;  32  Supp.  106. 

A  defendant  convicted  of  the  crime  of  selling  intoxicating 
liquors,  in  violation  of  section  31  of  chapter  401  of  1892,  may 
be  sentenced  to  pay  a  fine  and  to  be  imprisoned  until  the  fine 
be  paid,  not  to  exceed  one  day  for  each  dollar  of  the  amount 
of  the  fine.  People  v.  Shaver,  37  A.  D.  21 ;  89  S.  R.  701 ;  55  S. 
701. 

The  provisions  of  this  section  are  not  applicable  to  a  con- 
viction under  the  Liquor  Tax  Law.  People  ex  rel.  Lang- 
worthy  v.  Hazard,  2^  Misc.  477 :  86  S.  R.  670 ;  52  S.  670 ;  People 
V.  Stork,  26  A.  D.  564. 

As  it  covers  the  whole  subject,  prescribing  the  punishment 
and  the  manner  in  which  the  fine  shall  be  collected,  the  pen- 
alty imposed  must  be  in  accordance  with  the  statute,  and  in 
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such  a  case,  where  the  defendant  was  convicted  and  fined,  and, 
in  the  alternative,  ordered  sent  to  the  penitentiary  not  exceed- 
ing one  day  for  each  dollar  imposed  as  a  fine,  was  void,  to  the 
extent  of  the  imprisonment,  and  the  defendant  was  entitled  to 
his  discharge.  People  ex  rel.  Langworthy  v.  Hazard,  23  Misc. 
477 ;  86  S.  R.  670 ;  52  S.  670. 

Functus  ofEcio. — The  court  of  special  sessions,  organized 
pro  hac  vice,  becomes  functus  officio  upon  the  pronouncing  of 
sentence  and  the  issuing  of  a  certificate  of  conviction.  People 
V.  Jewett,  53  St.  Rep.  305;  69  Hun,  552;  23  N.  Y.  Supp.  942. 
The  justice,  who  has  held  it,  has  no  power  to  reorganize, or  re- 
open it  for  any  purpose  whatever  in  connection  with  the  case. 
Id.  A  different  certificate  of  conviction  and  sentence,  made 
out  by  the  justice  on  the  following  day,  is,  therefore,void,  and 
does  not  affect  the  validity  of  the  first  certificate.  Id.  In  the 
case  last  cited,  the  defendant  was  convicted  of  assault  in  a 
court  of  special  sessions,  and  sentenced,  on  Saturday  night,  to 
fine  and  imprisonment,  and  a  commitment  or  certificate  of  con- 
viction was  made  out  and  signed  the  same  day;  but  on  Sun- 
day, the  justice  undertook  to  modify  the  sentence  by  imposing 
a  fine  of  seventy-five  dollars,  without  imprisonment.  It  was 
held  that  the  jurisdiction  of  the  court  ceased  with  the  sentence 
and  issue  of  the  certificate ;  that  the  subsequent  proceedings 
were  void,  and  did  not  affect  the  validity  of  the  original  judg- 
ment or  the  certificate  issued  at  that  time. 

Judgment. — This  section  of  the  Code  requires,  upon  a  plea 
of  guilty  or  conviction,  the  court  to  render  judgment  thereon 
of  conviction  or  imprisonment,  or  both.  People  ex  rel.  Dunni- 
gan  V.  Webster  (Sup.  Ct.  Sp.  T.  1895),  71  S.  R.  676;  14  Misc. 

617. 

Place  of  imprisonment. — Where  the  original  judgment  and 
sentence  fix  no  place  of  imprisonment,  the  court  of  sessions 
has  power  to  modify  the  judgment  of  a  court  of  special  ses- 
sions by  adding  the  words,  "  in  the  county  jail  of  Delaware 
county."  People  v.  Shaver,  89  S.  R.  701 ;  55  S.  701 ;  13  N.  Y. 
Cr.  420. 

Special  sessions. — This  section  is  included  in  the  title  relat- 
ing to  proceedings  in  courts  of  special  sessions.  People  ex  rel. 
O'Brien  v.  Woodworth,  60  St.  Rep.  767;  78  Hun,  586;  29  Supp. 
211.  If  the  defendant  is  tried  in  a  court  of  special  sessions, 
such  court  concededly  has  no  jurisdiction  to  impose  a  money 
penalty  exceeding  fifty  dollars.     Id. 

Where  a  fine  and  imprisonment  are  both  imposed,  the  ques- 
tion whether  the  fine  is  larger  than  the  court  had  jurisdiction 
to  impose,  cannot  be  raised  until  the  term  of  imprisonment 
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has  been  served,  and  then  the  defendant,  if  the  imposition  of 
the  fine  is  invalid,  is  entitled  to  his  liberty,  upon  payment  of 
the  legal  amount.    Id. 

A  penalty  imposed  by  a  city  ordinance  as  distin^ished  from 
a  fine,  must  be  collected  in  a  civil  action.  People  ex  rel.  Kane 
V.  Sloane,  98  App.  Div.  450. 

718.  Punishment. — This  section  and  section  848  direct,  in 
effect,  that  a  judgment  that  the  defendant  pay  a  fine  may  also 
direct  that  he  be  imprisoned  until  the  fine  be  satisfied ;  speci- 
fying the  extent  of  the  imprisonment,  which  cannot  exceed 
one  day  for  every  dollar  of  the  fine.  People  ex  rel.  Bedell  v. 
Kinney,  82  S.  R.  749,  75 1 J  48  S.  749,  751. 

721.  Certificate  of  conviction. — A  form  for  a  certificate  of 
conviction  to  be  made  by  a  court  of  special  sessions  is  pro- 
vided by  this  section.    People  ex  rel.  Ryan  v.  Webster,  67  St. 
Rep.  79;  33  Supp.  337.    It  is  the  judgment  of  the  court  which 
authorizes  the  commitment  and  detention.     Id.     The  certifi- 
cate is  evidence  to  the  detaining  officer  of  his  right  to  receive 
and  detain  the  offender.     Id.     The  proceedings  of  courts  ot 
special  sessions  should  be  construed  with  sufficient  strictness 
to  protect  the  rights  of  persons  charged  with  crime  before 
these  tribunals,  but  too  technical  rules  should  not  be  applied. 
Id.    All  that  the  statute  requires  is  a  brief  designation  of  the 
offense.    Id.    It  should  be  pointed  out,  indicated  or  named  so 
that  the  defendant  and  others  shall  know  of  what  crime  he  was 
convicted  and  imprisoned.     Id.    A  statement  that  the  charge 
against  the  defendant  was  "  indecent  exposure  of  the  person 
and  intoxication,'*  is  sufficient.    Id. 

This  section  of  the  Code  relates  to  proceedings  in  courts  of 
special  sessions  and  police  courts,  and  provides  that  when  a 
conviction  is  had  upon  a  plea  of  guilty,  or  upon  a  trial,  the 
court  must  make  and  sign  a  certificate  in  substantially  the 
form  as  there  given.  People  ex  rel.  Forbes  v.  Markell  (Sup. 
Ct.  4  D.  1895),  71  S.  R.  734;  92  Hun,  286.  This  section  does 
not  require  that  any  judgment  should  be  entered  in  the  min- 
utes of  the  court.  Id.  There  is  but  one  mode  of  rendering 
judgment,  and  that  is  by  pronouncing  sentence.  Id.  And 
there  is  but  one  record  of  the  judgment,  and  that  is  the  certifi- 
cate of  the  sentence  pronounced.  Id.  The  police  court  is  not 
a  court  of  record,  and  the  provisions  of  this  and  the  following 
sections  are  evidently  intended  to  provide  for  the  form  and 
preservation  of  its  judgment.  Id.  It  is  reasonable  to  pre- 
sume that  the  certificate  set  out  in  this  section  is  designed  to 
be  the  record  of  conviction.    Id. 

Certificate  of  conviction  which  does  not  state  among  other 
things,  the  person  from  whom  the  property  was  taken,  and  en- 
tirely fails  to  specify  the  date  of  the  offense,  is  fatally  defect- 
ive.    Matter  of  Brown,  19  Misc.  692;  78  S.  R.  (44  S.),  1096. 
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The  date  of  an  offense  is  one  of  the  essential  particulars  of  the 
description  thereof  required  to  be  inserted  in  such  a  certifi- 
cate. Id.  A  person  convicted  is  entitled  to  have  the  date  of 
the  oflFense,  of  which  he  is  convicted,  so  specified  that  there 
will  never  be  any  danger  of  or  opportunity  for  certain  proceed- 
ings for  the  same  offense.    Id. 

A  certificate  of  conviction  designating  the  offense  as 
"  Charged  with  petit  larceny  in  stealing  one  mink  boa,  .  .  . 
the  property  of  A."  is  sufficient,  notwithstanding  the  date  and 
place  of  such  offense  are  omitted  in  the  description  contained 
in  the  certificate.  People  ex  rel.  Sullivan  v.  Sloane,  14  N.  Y. 
Cr.  52 ;  39  A.  D.  265 ;  90  S.  R.  (56  S.)  930. 

The  provision  of  this  section  of  the  Criminal  Code  is  com- 
plied with  when  the  offense  of  which  the  person  is  convicted 
is  described  with  such  particularity  as  to  reasonably  identify 
such  offense.    Id. 

Habeas  corpus. — The  only  question  upon  the  return  of  a 
writ  of  habeas  corpus  to  inquire  the  cause  of  imprisonment  of 
one  detained  under  an  apparently  valid  legal  process,  is 
whether  the  court  has  jurisdiction  to  try  the  relator.  People 
ex  rel.  Hunt  v.  Markell,  ante.  The  merits  of  the  conviction 
are  not  open  for  review.  Id. ;  People  v.  Liscomb,  60  N.  Y.  570; 
People  V.  Neilson,  16  Hun,  214;  People  v.  Markell,  92  Hun, 
286;  36  S.  723. 

Requirement. — This  section  requires  that  a  certificate  of 
conviction  of  a  court  of  special  sessions  must  be  substantially 
in  the  form  set  forth  in  that  section,  and  requires,  with  other 
things,  that  it  briefly  designated  the  offense.  People  ex  rel. 
Hunt  V.  Markell,  84  S.  R.  766;  50  S.  766.  Such  designation 
requires  such  certainty  that  a  jury  may  deliver  an  intelligent 
verdict,  that  the  law  may  render  a  proper  judgment,  and  that 
the  defendant  may  plead  the  judgment  in  bar  of  any  other 
prosecution  for  the  same  offense.  Id. ;  People  v.  Taylor,  3 
Denio,  91;  People  v.  Stocking,  50  Barb.  573,  586;  People  v. 
Olmsted,  26  S.  818;  In  re  Brown,  19  Misc.  692;  44  S.  1096; 
People  V.  Whitney,  22  Misc.  226;  49  S.  591. 

723.  Authority  to  sheriff. — A  certificate  of  conviction  is  not 
usually^  the  authority  given  to  the  sheriff  to  receive  a  prisoner 
and  keep  him  confined  in  the  common  jail,  unless  such  docu- 
ment contains  the  further  command  to  that  effect  and  pur- 
pose. People  ex  rel.  Snyder  v.  Whitney,  83  S.  R.  591 ;  49  S. 
591.  The  certificate  of  conviction  is  practically  the  record  of 
the  court  showing  the  trial  and  judgment.  Id.  A  commit- 
ment may  be  embodied  in  a  certificate  of  conviction,  provided 
such  certificate  contains  sufficient  authority  to  the  sheriff  to 
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receive  and  detain  the  prisoner  in  conformity  to  the  judgment, 
or  is  properly  certified  by  the  magistrate  before  whom  the 
trial  was  had,  or  by  the  clerk  of  the  county  with  whom  such 
certificate  should  be  filed  within  twenty  days  after  such  con- 
viction is  had.    Id. 

Void  certificate. — A  certificate  of  conviction  of  a  justice  of 
the  peace,  not  containing  a  statement  of  the  magistrate,  show- 
ing his  jurisdiction  to  try,  or  to  pass  judgment  upon,  defend- 
ant after  trial  and  conviction,  is  void.     People  ex  rel.  Snyder 
V.  Whitney,  83  S.  R.  591;  49  S.  591.     A  defective  certificate 
of  conviction,  unaccompanied  by  a  commitment  or  mittimus, 
and  containing  no  mandate  to  the  sheriflF  to  receive  and  con- 
fine the  prisoner,  does  not  authorize  a  sheriff  to  detain  a  pris- 
oner in  the  common  jail.     Id. 

Filing. — By  this  section,  it  is  provided  that  within  twenty 
days  after  the  conviction,  the  court  must  cause  the  certificate 
provided  by  sec.  721,  ante,  to  be  filed  in  the  office  of  the  clerk 
of  the  county.  People  ex  rel.  Forbes  v.  Markell  (Sup.  Ct.  4 
D-  1895),  71  S.  R.  734;  92  Hun,  286. 

724.  Dual  purpose. — A  certificate  of  conviction  is  some 
times  made  to  serve  the  dual  purpose  of  a  certificate  of  con- 
viction and  a  commitment  of  the  relator  to  the  custody  of  the 
defendant,  as  sheriff  of  the  county  and  keeper  of  the  common 
jail.     People  ex  rel.  McLane  v.  Whitney,  83  S.  R.  589;  49  S. 

589. 

Evidence. — By  this  section,  it  is  provided  that  the  certifi- 
cate made  and  filed  as  prescribed  by  section  721,  ante,  or  a 
certified  copy  thereto,  is  conclusive  evidence  of  the  facts 
stated  therein.  People  ex  rel.  Forbes  v.  Markell  (Sup.  Ct.  4D. 
189s),  71  S.  R.  734;  92  Hun.  286. 

725.  Certificate. — A  certificate  of  conviction,  not  certified 
either  by  the  magistrate  or  by  the  clerk  of  the  county,  as  pro- 
vided by  this  section,  is  void.  People  ex  rel.  Snyder  v.  Whit- 
ney, 83  S.  R.  59T ;  49  S.  59T. 

Tn  habeas  corpus  proceeding's,  when  the  return  of  the  officer 
asserts  a  le^al  judgment  of  conviction,  he  is  required  to  estab- 
lisli  the  fact  of  such  judgment.    Id. 

Execution. — By  this  section,  it  is  provided  that  the  judg- 
ment must  be  executed  by  the  sheriff  or  other  proper  officer 
upon  rcccivinq-  a  copy  of  sucb  certificate,  certified  by  the  clerk 
of  the  county  court.  People  ex  rel.  Forbes  v.  Markell  (Sup. 
Ct.  4  D.  1805),  71  S.  R.  734:  92  Hun,  286. 

726.  Game  law. — The  amendment  of  1893  to  section  238  of 
the  Game  T.aw  does  not  require  that  the  fines  and  penalties 
for  tlie  violation  of  said  act  should  go  to  the  county  treasurer, 
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rnder  this  section.    People  ex  rel.  Huntington  v.  Crennan,  56 
It.  Rep.  807;  74  Hun,  637;  26  N.  Y.  Supp.  167. 

741.  Amended  chap.  563,  Laws  1904. 

742.  Amended  chap.  563,  Laws  1904. 

743.  Amended  chap.  563,  Laws  1904. 

744.  Amended  chap.  563,  Laws  1904. 

745.  Amended  chap.  563,  Laws  1904. 

746.  Amended  chap.  563,  Laws  1904. 

749,  et  scq.  Appeals. — The  subject  of  appeals,  in  courts  not 
F  record,  is  covered  by  these  sections,  which  relate  exclus- 
"ely  to  proceedings  in  courts  of  sessions,  police  courts  and 
le  like.    People  ex  rel.  Comrs.  v.  Cullen,  151  N.  Y.  54. 

This  section  embraces  appeals  from  courts  of  sessions,  po- 
ce  courts  and  the  like,  and  provides  a  complete  system  of 
^viewing  judgments  rendered  therein.  People  ex  rel.  Comrs. 
'.  Cullen,  151  N.  Y.  54. 

The  words  "  not  otherwise  "  of  this  section  was  probably 
Titended  as  emphasizing  the  repeal  of  the  method  .of  review 
by  certiorari,  which  the  method  by  appeal  superseded.  People 
V.  Burnham,  22  A.  D.  616;  82  S.  R.  946;  58  S.  946. 

While  the  court  has  power,  in  a  direct  proceeding  instituted 

by  petition  and  in  the  interests  of  an  infant,  to  go  behind  its 

commitment  to  the  custody  of  a  House  of  Industry,  the  court 

cannot  review  a  commitment,  made  by  a  competent  criminal 

tribunal,  upon  returns  to  writs  of  habeas  corpus  and  certorari. 

People  ex  rel.  Stern  v.  N.  Y.  Soc.  for  Prevention  of  Cruelty  to 

Children,  27  Misc.  457;  92  S.  R.  (58  S.)  118;  Matter  of  Know- 

ack,  158  N.  Y.  482. 

Proceedings,  which  terminate  in  the  commitment  of  a  child, 
can  be  adequately  reviewed  upon  an  appeal,  as  prescribed  by 
this  section.  People  ex  rel.  Stern  v.  N.  Y.  Soc.  for  Prevention 
pf  Cruelty  to  Children,  ante.  A  writ  of  certiorari  cannot  be 
issued  to  review  such  determination.    Id. 

Bastardy  proceedings. — ^The  amendments  of  1890  to  these 
sections  have  not  changed  the  character  of  the  proceedinirs  on 
appeals  from  the  orders  in  bastardy  proceedings.  People  ex 
rel.  Board  of  Comrs.  etc.  v.  McCloskey,  15  A.  t).  41 :  78  S.  R. 
^^i;44  S.  III.  The  language  of  section  749  is  for  the  review 
0^  a  judgment  upon  conviction."^Id.  The  orders,  made  in 
"^astardy  proceedings,  are  never  so  characterized  by  the  Code, 
Dtit  are  spoken  of  as  orders  of  filiation.    Td.^ 

Children. — Where  an  appeal,  under  the  provisions  of  this 
section,  from  a  commitment  of  children  pursuant  to  the  pro- 
visions of  section  20T  of  the  Penal  Code,  the  affidavit  upon 
^'hich  the  appeal  is  allowed  does  not  allec^c  any  errors  with 
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reference  to  the  determination  of  the  facts,  the  evidence  is 
required  to  be  returned,  and  the  failure  of  the  magistrate 
preserve  it  furnishes  no  ground  for  a  reversal  of  the  comi 
ment.  People  v.  Giles,  152  N.  Y.  136;  46  N.  E.  326;  revg, 
A.  D.  495 ;  76  S,  R.  749 ;  42  S.  749. 

Convictions  by  minor  courts. — Section  2  of  the  act  of  il 
so  amends  this  section  as  to  cover  convictions  by  the  mii 
courts  in  criminal  proceedings  and  special  proceedings  oi 
criminal  nature,  as  well  as  in  criminal  actions  to  which  it  h 
previously  been  confined.  People  ex  rel.  Comrs.  v.  Cullc 
151  N.  Y.  54. 

Certiorari. — This  section  is  included  in  part  V  of  the  Cod 
which  provides  for  a  complete  system  of  procedure,  indepen< 
ent  of  that  provided  for  in  part  IV,  except  so  far  as  the  pn 
visions  of  part  IV  are  expressly  adopted  in  part  V.  Id.  Tl 
appeal  provided  for  by  this  section  is  a  substitute  for  the  r< 
view  formerly  had  of  proceedings,  authorized  by  this  part  ( 
the  Code,  under  the  writ  of  certiorari.  Id.  The  provisions  c 
the  Criminal  Code  do  not  require  the  evidence  to  be  incoi 
porated  in  the  commitment,  but  they  do  not  dispense  wit 
their  being  inserted  in  the  return  when  required  by  the  notic 
or  affidavit  of  appeal.    Id. 

Entering  jury  room. — It  is  reversible  error  for  a  justice  of 
court  of  special  sessions  to  enter,  in  the  absence  of  defendant' 
attorney,  the  jury  room  while  they  are  deliberating  uponthei 
verdict.  People  v.  Linzey,  61  St.  Rep.  240;  79  Hun,  23:2 
Supp.  560. 

New  trial. — A  judgment  upon  conviction,  rendered  by  > 
court  of  special  sessions,  may  be  reversed  by  the  county  cour 
upon  appeal,  and  not  otherwise.  People  v.  Hildebrandt  (Co 
Ct.  1896),  16  Misc.  195.  The  county  court  has  not  the  power 
on  appeal,  to  grant  a  new  trial  in  analogy  to  the  practici 
which  prevails  in  the  supreme  and  county  courts  upon  convic 
tion  after  indictment,  upon  affidavits  setting  forth  facts  ii 
support  of  a  motion  therefor.    Id. 

Return. — When  an  affidavit,  annexed  to  the  return  of  s 
justice  of  special  sessions,  will  be  treated  as  part  of  the  re 
turn.  People  v.  Linzey,  61  St.  Rep.  240;  79  Hun,  23;  29  Supp 
560. 

Special  county  judge.— ^'he  special  county  judge  has  pow« 
to  allow  an  appeal  from  a  judgment  of  conviction  by  a  court  oi 
special  sessions.  People  v.  Burnham,  22  A.  D.  616;  82  S.  R 
946 ;  48  S.  946. 

750.  See  People  v.  Giles,  152  N.  Y.  136;  rev'g,  12  A.  D.49SJ 
76  S.  R.  749 ;  42  S.  749 ;  96  N.  E.  326 ;  People  v.  Benson,  U 
Crim.  Rep.  28. 
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:.  Affidavit  of  appeal. — The  only  allegations  of  error 
1  can  be  considered  by  the  court  on  appeal  from  a  court 
eqial  sessions,  are  those  alleged  in  the  affidavit  on  which 
ppeal  is  allowed.  People  v.  Jewett,  53  St.  Rep.  305;  69 
551 ;  23  N.  Y.  Supp.  942. 

is  section  requires  that  the  affidavit  of  appeal  must  state 
lets  showing  the  alleged  errors  in  the  proceedings  or  con- 
m  of  which  complaint  is  made.  People  v.  Jewett,  53  St. 
305;  69  Hun,  551 ;  23  N.  Y.  Supp.  942. 
e  errors  relied  upon  must  be  pointed  out  in  the  affidavit 
which  the  appeal  is  allowed.  People  v.  Giles,  152  N.  Y. 
46  N.  E.  326;  rev'g,  12  A.  D.  495 ;  76  S.  R.  749;  42  S.  749. 
errors  are  those  provided  for  by  section  550,  ante,  among 
li  is  a  determination  of  fact.    Id. 

People  v.  Beatty,  39  Hun,  476,  the  defendant  was  con- 

d  of  disturbing  certain  oyster  beds.     Upon  the  hearing 

appeal  from  a  judgment  of  the  court  of  sessions,  affirm- 

judgment  of  the  court  of  special  sessions,  it  was  for  the 

:ime  objected  that  in  the  charge  before  the  court  of  spec- 

issions  the  prefix  **  un  "  had  been  omitted,  making  the 

re  allege  that  the  defendant  '*  lawfully  "  did  the  acts  set 

The  court  in  that  case  said  that,  if  the  question  had 

raised  by  the  affidavit,  required  by  this  section,  it  might 

been  sustained ;  but,  as  it  was  not  so  specified,  it  could 

>e  so  considered.    People  v.  Carter  (Sup.  Ct.  4  D.  1895), 

R.  584;  88  Hun,  304. 

L  Appeal  perfected. — The  appeal  from  a  judgment  of  a 
of  special  sessions  is  perfected  though  the  defendant  did 
erve  a  copy  of  the  affidavit  and  a  notice  of  the  allowance 
peal  on  the  district  attorney,  as  provided  by  section  752, 
nended  by  chapter  536  of  1897.       People  v.  Mulkins,  25 

•  599- 

hen  appeal  allowed. — By  the  provisions  of  this  section,  it 

ly  when,  in  the  opinion  of  the  judge  to  whom  the  affidavit 

?sented,  the  question  arising  on  the  appeal  should  be  de- 

by  the  court  of  sessions,  that  the  appeal  will  be  allowed. 

le  V.  Jewett,  53  St.  Rep.  305 ;  69  Hun,  551 ;  23  N.  Y.  Supp. 

3.  Return. — By  the  provisions  of  this  section,  it  is  only  to 
latters  stated  in  the  affidavit  that  the  magistrate  or  court, 
jring  the  judgment,  is  required  to  make  return.  People 
wett,  53  St.  Rep.  305 ;  69  Hun,  551 ;  23  N.  Y.  Supp.  942. 
here  the  affidavit  on  appeal  alleges  no  errors  with  refer- 
to  a  determination  of  the  facts,  evidence  is  not  required 
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to  be  returned.  People  v.  Giles,  152  N.  Y.  136;  46  N.  E.  326; 
rev*g,  12  A.  D.  495;  76  S.  R.  749;  42  S.  749. 

This  section  of  the  Code  requires  the  police  justice  to  re- 
turn so  much  of  the  proceedings  in  the  court  below  as  are  rele- 
vant to  the  allegations  of  error,  and  when  no  amended  or  fur- 
ther return  has  been  made,  the  appellate  court  is  necessarily 
confined  to  the  matters  thus  presented  in  the  consideration 
and  determination  of  the  appeal.  People  v.  Hilderbrandt  (Co. 
Ct.  1896),  16  Misc.  193. 

759.  Laches  in  bringing  an  appeal  to  argument  will  justify 
its  dismissal.     People  v.  Addes,  45  Misc.  814. 

761.  Dismissal. — This  section  has  been  held  as  sufficient  to 
warrant  an  application  for  the  dismissal  of  an  indictment  on 
the  ground  that  the  evidence  taken  before  the  grand  jury  was 
insufficient.  People  v.  Vaughn  (Kings  Co.  Ct.  1897),  19  Misc. 
298 ;  76  S.  R.  959 ;  42  S.  959. 

763.  Hearing. — The  appeal  must  be  heard  upon  the  original 
return,  and  affidavits  and  other  papers  may  not  be  received  in 
support  of  an  application  for  a  new  trial.  People  v.  Hilde- 
brandt  (Co.  Ct.  1896),  16  Misc.  195. 

764.  See  People  v.  Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D. 
133;  40  S.  941. 

Modification. — This  section  of  the  Criminal  Code  confers 
upon  the  court  the  power  to  modify  the  sentence  imposed 
upon  the  defendant,  if  the  court  shall  deem  it  in  furtherance  of 
justice  to  do  so.    People  v.  Mulleins,  25  Misc.  599. 

New  trial. — In  a  proper  case,  the  appellate  court  may  grant 
a  new  trial,  where  it  appears  from  the  return  that  error  has 
been  committed  in  the  court  below  which  requires  that  the 
judgment  upon  the  conviction  be  reversed,  and  justice  de- 
mands that  the  appellant  should  again  answer  the  charge 
upon  the  merits,  in  which  event  the  new  trial  is  had  in  the 
county  court.    People  v.  Hildebrandt  (Co.  Ct.  1896),  16  Misc. 

195- 
Technical  error. — Where  no  substantial  right  of  a  person 

upon  trial  for  the  crime  of  assault  is  prejudiced  by  the  erron- 
eous admission  of  testimony,  its  admission  is,  under  the  pro- 
visions of  this  section,  merely  a  technical  error  and  will  be 
disregarded  upon  appeal.  People  v.  Brockett,  65  St.  Rep.  667; 
85  Hun,  138;  32  Supp.  423. 

768.  Where  new  trial  had. — Where  a  new  trial  is  ordered 
on  appeal  from  a  court  of  special  sessions,  such  trial,  under 
this  Code,  is  to  be  had  in  the  court  of  sessions  of  the  county. 
People  V.  Luhrs,  61  St.  Rep.  348;  79  Hun,  415;  29  Supp.  789. 

770.  Defendant. — This  section  provides  that,  if  the  judg- 
ment on  the  appeal  be  against  the  defendant,  he  may  appeal 
therefrom  to  the  appellate  division  of  the  supreme  court  in 
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the  same  manner  as  from  a  judgment  in  an  action  prosecuted 
by  an  indictment.     People  ex  rel.  Comrs.  v.  Cullen,  151  N. 

Y.  54- 

An  appeal  by  the  defendant  lies  to  the  appellate  division 

of  the  supreme  court,  from  an  order  of  the  county  court,  ad- 
judging the  defendant  to  be  the  father  of  a  bastard  child. 
People  ex  rel.  Kirkpatrick  v.  Crowley,  21  A.  D.  189;  21  N.  Y. 
Cr.  477;  81  S.  R.  505;  47  S.  505. 

771.  Final. — This  section  directs  that  the  judgment  of  the 
supreme  court  upon  appeal  shall  be  final,  except  **that  where 
the  original  appeal  was  from  a  judgment  of  commitment  of  a 
child,  either  party  may  appeal  to  the  court  of  appeals  in  like 
manner  as  a  defendant  under  section  619,"  which  refers  to 
appeals  in  cases  originating  in  a  court  of  record.  People  ex 
rel.  Comrs.  v.  Cullen,  151  N.  Y.  54.  The  court  of  appeals 
has  no  power  to  review  a  judgment  or  order  of  the  appellate 
division  of  the  supreme  court,  made  in  a  special  proceeding 
of  a  criminal  nature,  which  originated  in  a  police  court  or  a 
court  of  special  sessions,  except  where  the  original  appeal  was 
from  a  judgment  of  commitment  of  a  child.  Id.  Quaere, 
whether  the  prosecution  has  the  right  to  appeal  to  the  su- 
preme court,  after  a  reversal  by  the  county  court  or  a  court 
of  sessions  of  a  judgment  against  the  defendant  in  a  special 
proceeding  of  a  criminal  nature,  which  originated  in  a  minor 
court.     Id. 

773.  Inquest. — The  amendment  of  1887  to  this  section  doubt- 
less authorized  an  inquiry  to  some  extent  by  the  coroner  into 
the  circumstances  of  death  before  he  determined  to  summon 
a  jury;  but  this  preliminary  investigation  to  determine 
whether  there  should  be  an  inquest  does  not  constitute  an 
inquest  itself.  People  v.  Coombs,  36  A.  D.  284 ;  89  S.  R.  276 ; 
55  S.  276. 

777.  Inquest. — The  result  of  an  inquest  is  a  judicial  de- 
termination of  the  manner  in  which  deceased  came  to  his 
death ;  and  if  the  death  be  occasioned  by  criminal  means,  who 
is  guilty  thereof.  People  v.  Coombs,  36  A.  D.  284:  89  S.  R. 
276 ;  55  S.  276 ;  People  ex  rel.  Patterson,  44  Misc.  20. 

827.  Extradition. — A  person  extradited,  under  the  treaty 
between  the  United  States  and  Great  Britain,  for  assault  with 
intent  to  murder,  cannot  be  convicted  of  an  assault  with  in- 
tent to  do  great  bodily  harm.  People  ex  rel.  Young  v.  Stout, 
63  St.  Rep.  152;  81  Hun,  336;  30  Supp.  898. 

An  extradited  fugitive  cannot  be  tried  and  convicted  of  any 
offense  except  that  for  which  he  was  extradited,  even  though 
the  offense  for  which  he  is  tried  may  be  of  a  minor  or  less 
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grade  than  the  one  for  which  he  was  surrendered.  People 
ex  rel.  Young  v.  Hannon,  6i  St.  Rep.  724;  9  Misc.  600;  30 
Supp.  370.  Nor  can  he  be  tried  for  the  extradited  crime  and 
convicted  of  a  minor  offense  for  which  he  could  not  have  been 
extradited,  though  the  former  includes  the  latter  offense.  Id. 
He  has  the  right  to  claim  exemption  from  trial  upon  any  other 
charges  than  those  mentioned  in  the  extradition  proceed- 
ings.    Id. 

832.  Proof  of  conviction. — Where  the  witness  has  been  con- 
victed of  perjury,  the  fact  of  such  conviction  may  be,  under 
the  provisions  of  this  section,  proved  by  the  cross-examina- 
tion of  the  witness.  People  v.  Williams  (Sup.  Ct.  4  D.  1895), 
71  S.  R.  541 ;  92  Hun,  354. 

838.  Jurisdiction. — Under  this  section,  a  bastard  is  shown 
to  be  chargeable  to  a  certain  town,  so  as  to  authorize  the 
overseer  of  the  poor  thereof  to  institute  a  bastardy  proceeding 
against  the  father,  where  it  is  proved  that  it  was  born  in  the 
town,  and  has  been  therein  ever  since ;  that  the  father  ne- 
glected to  support  it ;  that  the  mother  was  unable  to  do  so; 
ami  that  the  child  had  been  supported  by  its  maternal  grand- 
parents. People  ex  rel.  Kirkpatrick  v.  Crowley,  20  Misc.  160; 
79  S.  R.  824;  45  S.  824.  See  Simis  v.  Alwang,  61  App.  Div. 
426. 

Municipal  Court  of  Rochester. — This  title  is  applicable  to 
bastardy  proceedings  in  the  municipal  court  of  Rochester.  Sec 
subd.  15  of  sec.  245  of  chap.  14  of  1880,  as  amended  by  chap. 
28  of  1894. 

839.  Mistrial. — Amended  chap.  520,  Laws  1904.  Where  the 
justices  before  whom  a  bastardy  proceeding  is  brought  fail 
to  agree,  there  is  a  mistrial.  Kirkpatrick  v.  Crowley,  20  Misc. 
160;  79  S.  R.  824:  45  S.  824.  In  such  case,  although  there 
is  no  special  provision  authorizing  a  new  complaint  before 
another  justice,  the  complainant  undoubtedly  had  a  right  to 
discontinue  the  proceedings  before  the  justices  who  had  dis- 
agreed, and  lodge  a  new  complaint  with  another  justice  of  the 
same  town.    Id. 

840.  Application. — Amended  chap.  327,  Laws  1905.  One 
overseer  of  the  poor  of  a  town  may,  without  consulting  with  the 
other  overseer,  if  there  are  two,  make  an  application  and  insti- 
tute the  proceeding  under  this  section.  People  ex  rel.  (Janett 
V.  Ogden  (Sup.  Ot.  4  D.  1896),  8  A.  D.  464 ;  40  S.  827. 

Independent  proceedings. — ^By  title  5  of  the  Code  of  Crim- 
inal Procedure,  two  independent  proceedings  are  authorized, 
one  aginst  the  father  and  the  other  against  the  mother,  if 
she  possesses  pn;perty  in  her  own  right,  to  compel  either  to 
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support  their  bastard  child.     People  ex  rel.  Board  of  Police 
V.  Shulman  (Sup.  Ct.  4  D.  1896),  8  A.  D.  514;  40  S.  779. 

841.  See  People  ex  rel.  Garrett  v.  Ogden  (Sup.  Ct.  4  D. 
1896),  8  A.  D.  464;  40  S.  827. 

Corroboration. — There  is  no  statute  requiring  corroboration 
of  the  prosecutrix  in  a  bastardy  proceeding,  in  order  to  secure 
a  conviction,  as  in  that  of  rape  or  seduction.  People  ex  rel. 
Kenfield  v.  Lyon,  64  St.  Rep.  739;  83  Hun,  303;  31  Supp.  942. 

842,  See  People  ex  rel.  Ritzenthaler  v.  Higgins,  151  N.  Y. 
570;  rev'g,  yy  Hun,  103. 

844.  What  contained  in  record. — This  section  does  not  re- 
quire the  record  on  appeal  to  the  court  of  sessions  to  con- 
tain a  statement  that  the  defendant,  when  arrested  in  a 
county  other  than  that  in  which  the  warrant  was  issued,  was 
taken  before  a  magistrate  in  the  county  in  which  he  was 
arrested.  People  ex  rel.  Kenfield  v.  Lyon,  64  St.  Rep.  740; 
83  Hun,  303;  31  Supp.  942. 

848.  Two  magistrates. — This  section  provides  that,  upon 
the  arrest  of  an  individual  charged  with  being  the  father  of 
a  bastard,  the  magistrate  before  whom  he  is  brought  must — 
"Immediately  associate  with  himself,  another  justice  of  the 
peace  or  police  justice  in  the  same  county  or  city;  and  the  two 
magistrates  thus  associated  must  inquire  into  the  charge.** 
People  ex  rel.  Kirkpatrick  v.  Crowley,  83  S.  R.  214;  49  S.  214. 

849.  Amended  by  chap.  221  of  1894. 

This  amendment  added  the  latter  provision  of  the  present 
section.    It  took  effect  Sept.  i,  1894. 

Adjournment  bond  in  bastardy. — This  section  provides  that 
the  magistrate  may,  on  the  application  of  the  defendant,  for 
good  cause  adjourn  the  examination  not  exceeding  thirty 
days.  People  ex  rel.  Ritzenthaler  v.  Higgins,  59  St.  Rep.  61 ; 
28  N.  Y.  Supp.  458.  It  does  not  prohibit  other  adjournments 
and  for  a  longer  time  by  consent  of  both  parties.  Id.  It  does 
not  prohibit  more  than  one  adjournment  at  the  request  of  the 
defendant,  but  limits  the  time  of  any  one  adjournment  to 
thirty  days.    Id. 

In  People  ex  rel.  Van  Aken  v.  Millham,  100  N.  Y.  273,  it 
was  held  that  the  sureties  on  a  bond  in  a  bastardy  proceeding, 
under  the  provisions  of  the  Criminal  Code,  were  not  released 
from  liability  because  of  the  adjournment  of  the  proceedings 
at  the  request  of  the  defendant  after  the  examination  com- 
menced. 

In  an  action  upon  a  bastardy  proceeding  adjournment  bond, 
a  defendant  surety  is  entitled  to  insist  that  he  shall  not  be 
held  liable  except  according  to  the  terms  of  his  obligation. 


452  Appendix  to  the 

People  ex  rel.  Ritzenthaler  v.  Higgins,  151  N.  Y.  570;  rev'g, 
TJ  Hun,  103.  He  may  defend  upon  the  ground  that  the  in- 
strument was  not  given  according  to  the  requirements  of  the 
statute,  and  that  the  officer  who  took  it  was  without  juris- 
diction. Id.  Such  bond  is  void,  unless  the  officer  wto  $b- 
quired  it,  as  a  condition  of  the  adjournment  had  jurisdiction 
of  the  person  and  of  the  case.  Id.  By  force  of  the  general 
provisions  of  this  Code,  the  sole  jurisdiction  to  grant  such 
an  adjournment  and  require  a  bond  as  a  condition  thereof 
rests  with  the  officer  who  issued  the  warrant.    Id. 

850.  Acquittal. — Amended  chap.  520,  Laws  1904.  A  dis- 
agreement of  the  two  justices  before  whom  a  bastardy  pro- 
ceeding is  tried  does  not  constitute  an  acquittal,  and  is  not  a 
bar  to  subsequent  proceedings,  before  two  other  justices, 
based  on  the  same  charge.  People  ex  rel.  Kirkpatrick  v. 
Crowley,  83  S.  R.  214;  49  S.  214. 

851.  Appeal. — In  case  a  proceeding  is  instituted  against  the 
father  and  an  adjudication  is  made  against  him,  or  if  a  pro- 
ceeding is  instituted  against  the  mother  and  an  adjudica- 
tion is  made  against  her,  he  or  she  may  appeal  from  the 
adjudication  made  against  him  or  her,  as  the  case  may  be. 
People  ex  rel.  Board  of  Police  v.  Shulman  (Sup.  Ct.  4  D. 
1896),  8  A.  D.  514;  40  S.  779.  But  the  mother  cannot  appeal 
from  any  order  or  adjudication  made  in  the  proceeding  against 
the  father,  nor  can  the  father  appeal  from  any  adjudication 
or  order  made  in  a  proceeding  instituted  against  the 
mother.      Id. 

Undertaking. — This  section  provides  for  two  distinct  kinds 
of  undertakings,   and  is  in   the  alternative,  either  that  the 
defendant  will  pay  the  sum  directed  for  the  support  of  the 
child,  or  will  appear  at  the  next  court  of  sessions  of  the 
county   to  answer  the  charge,  and  obey  its  order  thereon. 
People  ex  rel.  Commissioners  of  Charities  and  Corrections 
V.  Schildwachter  (Sup.  Ct.  i  D.  1895),  68  S.  R.  436;  87  Hun, 
363.     If  an  undertaking  has  been  given,  as  provided  in  the 
first  part  of  the  next  section,  for  the  payment  of  a  weekly 
sum,  the  only  question  that  can  be  raised  is  as  to  the  amount 
of  the  allowance.     Id.     This  section  affects  only  appeals  to 
the  court  of  general  sessions ;  and  where  the  defendant  gives 
an  undertaking  only  for  his  appearance,  the  court  of  general 
sessions  is  at  liberty  upon  the  appeal  to  review  the  entire 
order  made  by  the  magistrates.    Id. 

If  the  filiation  order  imposed  upon  the  sureties  any  bond 
or  obligation  greater  than  the  provisions  of  this  section  re- 
quire, it  is  void.    Lester  v.  Worden  (Sup.  Ct.  3  D.  1896),  8  A. 
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D.  216;  40  S.  436.  This  section  conanis  two  subdivisions; 
the  first  provides  for  security  when  the  defendant  does  not 
intend  to  dispute  the  adjudication  that  he  is  the  father  of 
the  child.  Id.  Upon  giving  an  undertaking  with  approved 
sureties  to  the  effect  provided  in  this  subdivision,  the  defend- 
%it  is  entitled  to  be  discharged  from  arrest.     Id. 

Bond,  which  omits  that,  in  the  event  the  court  of  sessions 
shall  change  the  amount  adjudged  to  be  paid  by  defendant 
for  the  support  of  the  child,  such  amount  shall  thenceforth 
be  the  limit  of  the  obligation  thereby  incurred,  is  void.    Id. 

The  power  to  compromise  a  bastardy  undertaking  given 
under  this  section,  is  vested  solely  in  the  commissioners  of 
charities,  and  cannot  be  transmitted  by  them  to  another 
person.    Mayor  v.  Celia,  84  S.  R.  637;  50  S.  637. 

— Subd.  2. — See  People  ex  rel.  Kirkpatrick  v.  Crowley,  20 
Misc.  160;  79  S.  R.  824;  45  S.  824. 

852.- See  notes  under  preceding  section. 

Undertaking. — ^The  undertaking,  required  by  the  first  sub- 
division of  this  section  provides  for  the  payment  of  the  sura 
ordered  to  be  paid  for  the  support  of  the  child,  and  the 
expenses  of  confinement  and  recovery  of  the  mother,  etc. 
Constable  v.  Kennedy,  21  A.  D.  97;  81  S.  R.  452;  47  S.  452. 
Upon  appeal,  where  such  an  undertaking  is  given,  the  only 
question  which  is  brought  up  for  review  is  that  part  of  the 
order  fixing  the  weekly  or  other  allowance  required  to  be  paid. 
Id.  If  a  review  of  the  whole  matter  is  desired,  then  the  un- 
dertaking must  be  given  as  provided  in  the  second  subdi- 
vision. Id.  Where  the  order  of  affiliation  is  complied  with, 
by  the  giving  of  the  undertaking  to  support,  it  is,  in  effect, 
an  admission  that  the  party  is  in  fact  the  putative  father, 
and  is  concluded  from  complaining  of  any  other  matter  than 
the  amount  he  is  ordered  to  pay,  while  under  the  other  sub- 
division the  party  stands  upon  his  denial  as  to  the  whole 
matter,  and  becomes  entitled  to  a  review  of  the  question.  Id. 
But  the  terms  of  the  undertaking  upon  such  an  appeal,  and 
also  the  provisions  of  the  statute,  require  the  person  against 
whom  the  order  of  affiliation  has  passed  not  only  to  appear 
before  the  court,  but  to  obey  its  order  thereon.  Id.  The 
policy  of  the  law  evidently  is  to  permit  a  review  of  the  pro- 
ceeding only  upon  condition  that  the  party  shall  comply  with 
the  order  that  is  finally  made,  as  well  as  to  appear  and  sub- 
mit his  person  to  custody.     Id. 

By  section  867,  post,  is  provided  the  undertaking  required 
upon  the  affirmance  of  the  order  of  affiliation,  which  is  in  all 
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substantial  respects  the  same  as  is  required  upon  the  order 
of  affiliation  under  this  section.    Id. 

The  defendant  upon  giving  an  undertaking  in  accordance 
with  first  subdivision  of  section  851,  ante,  cannot  review  the 
adjudication  th^t  he  was  the  father  of  the  child.  Lester  v. 
Worden  (Sup.  Ct.  3  D.  1896),  8  A.  D.  216;  40  S.  436.  But 
he  can  appeal  from  that  part  of  the  order  of  filiation,  fixing 
the  weekly  or  other  allowance  to  be  paid.    Id. 

857.  Independent  proceedings. — By  title  5  of  the  Code  of 
Criminal  Procedure,  two  independent  proceedings  are  au- 
thorized one  against  the  father  and  the  other  against  the 
mother,  if  she  possesses  property  in  her  own  right,  to  compel 
either  to  support  their  bastard  child.  People  ex  rel.  Board  of 
Police  V.  Shulman  (Sup.  Ct.  4  D.  1896),  8  A.  D.  514;  40  S.  779. 

861.  See  People  ex  rel.  Commissioners  of  Charities  and  Cor- 
rection V.  Schildwachter  (Sup.  Ct.  i  D.  1895),  68  S.  R.  436; 
87  Hun,  363. 

Appeal. — This  section  provides  that  a  person  who  feels  him- 
self aggrieved  by  an  order  of  the  magistrates  in  bastardy  pro- 
ceedings, may  appeal  to  the  court  of  sessions  of  the  county. 
People  ex  rel.  Crouse  v.  Sup'rs,  etc.  53  St.  Rep.  796;  70  Hun, 
560;  24  N.  Y.  Supp.  796;  aff'd,  54  St.  Rep.  934. 

These  sections  provide  a  complete  scheme  for  appeals  in 
bastardy  cases,  and  prescribe  the  powers  of  the  courts  on  such 
appeals.  People  ex  rel.  Board  of  Comrs.  v.  McCloskey,  15  A. 
D.  41 ;  78  S.  R.  Ill ;  44  S.  iii.  The  amendments  of  1890  to 
sections  749  and  751,  ante,  were  not  intended  to  abrogate  this 
scheme.     Id. 

But  this  only  applies  to  appeals  from  decisions  of  the  magis- 
trate to  the  county  court.  Id.  There  is  no  special  provision 
for  appeal  to  the  supreme  court  from  the  decision  of  the 
county  court.  People  ex  rel.  Kirkpatrick  v.  Crowley,  21  A.  D. 
189;  8t  S.  R.  505;  47  S.  505.  But  it  was  clearly  the  intention 
to  confer  upon  the  defendant,  in  all  proceedings  of  a  criminal 
nature,  the  right  of  appeal  to  the  supreme  court.  Id. ;  People 
ex  rel.  Commissioners  v.  Benson,  63  App.  Div.  142. 

863.  Undertaking. — This  section  only  requires  that  the 
magistrates  fronl  whose  order  the  appeal  is  taken  shall  trans- 
mit to  the  court  of  sessions  the  undertaking  of  the  defendant 
for  his  appearance  in  that  court,  with  a  certified  copy  of  the 
order  appealed  from.  People  ex  rel.  Kenfield  v.  Lyon,  64  St. 
Rep.  740:  83  Hun.  303;  31  Supp.  942. 

864.  Former  evidence. — Appeals  from  magistrates,  in  bas- 
tardy cases,  to  the  court  of  general  sessions,  like  appeals  from 
district  courts  to  a  county  court,  involve  a  new  trial,  and  it 
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is  only  upon  showing  that  the  mother  is  dead  or  insane,  that 
her  former  evidence  is  admissible  upon  such  trial.  Pepple 
ex  rel.  Commissioners  of  Charities  and  Correction  v.  Schild- 
wachter  (Sup.  Ct.  i  D.  1895),  68  S.  R.  436;  87  Hun,  363.  The 
court  has  no  right  to  deprive  the  defendant  of  the  benefit 
secured  to  him  by  appeal,  of  having  a  new  trial  upon  the 
charge,  which  includes  not  only  the  right  to  cross-examine  the 
relator,  but  also  to  produce  and  examine  his  own  witnesses. 
Id.  Evidence,  affecting  the  complainant's  chastity  subsequent 
to  the  birth  of  the  child,  or  long  prior  to  the  period  of  gesta- 
tion, can  have  no  material  bearing  upon  the  question  at  issue 
as  to  whether  the  defendant  is  the  father  of  the  child,  and,  if 
offered,  it  is  very  properly  excluded  as  incompetent.     Id. 

Trial  de  novo. — On  the  hearing  of  a  bastardy  proceeding 
in  the  county  court,  the  defendant  cannot  claim  that  the 
county  court  was  limited  to  an  examination  of  the  proceed- 
ings before  the  police  justice,  and  that  the  only  matter  to  be 
determined  by  the  court  was  whether  the  police  justice  erred 
on  the  evidence  before  him.  People  ex  rel.  Board  of  Comrs. 
etc.  V.  McCloskey,  15  A.  D.  41;  78  S.  R.  iii;  44  S.  iii.  In 
such  case,  the  provisions  of  this  section  require  a  trial  de  novo 
in  the  county  court.  Id. ;  Roy  v.  Targee,  7  Wend.  358;  People 
ex  rel.  Kenfield  v.  Lyon,  83  Hun,  303 ;  People  ex  rel.  Comrs. 
etc.  V.  Schildwachter,  87  id.  363. 

865.  Performance. — Under  the  obligation  required  by  the 
statute,  if  the  defendant  appeals  to  the  court  of  sessions,  and 
there  procures  an  order  reducing  the  amount  to  be  paid  by 
him,  he  will  fully  perform  its  conditions  by  paying  the  amount 
so  reduced.  Lester  v.  Worden  (Sup.  Ct.  3  D.  1896),  8  A. 
D.  216:  40  S.  436. 

867.  Undertaking. — This  section  provides  for  an  undertak- 
ing required  upon  tHe  affirmance  of  the  order  of  affiliation, 
which  is  in  all  substantial  respects  the  same  as  is  required 
upon  the  order  of  affiliation  under  section  851.  Constable  v. 
stable  V.  Kennedy,  21  A.  D.  97;  81  S.  R.  452;  47  S.  452. 

868  Commitment. — By  this  section,  if  defendant  fails  to 
^ive  the  undertaking  required  by  the  preceding  section,  he 
is  to  be  committed  to  jail.  Constable  v.  Kennedy,  21  A.  D. 
97;  81  S.  R.  452:  47  S.  452. 

869.  Forfeiture  of  undertaking. — The  undertaking  on  appeal 
becomes  forfeited  upon  failure  to  obey  the  order  and  give  the 
undertaking,  and  is  not  satisfied  by  appearance  only.  Con- 
stable V.  Kenedy.  21  A.  D.  97;  8t  S.  R.  452:  47  S.  452. 

873.  Costs. — ^This  section  directs  that  the  costs  must  be 
awarded  to  the  party  in  whose  favor  the  appeal  is  determined. 
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People  ex  rel.  Crouse  v.  Supers,  etc.  53  St.  Rep.  796;  70  Hun^ 
560;  24  N.  Y.  Supp.  796;  aff*d,  54  St.  Rep.  934.  It  also  directs 
the  manner  in  which  such  costs  are  to  be  paid,  when  awarded 
against  the  overseer  of  the  poor  of  a  town,  not  liable  for  the 
support  of  its  own  poor.     Id. 

874.  Enforcement  of  costs. — This  section  provides  that,  in 
cases  other  than  those  mentioned  in  the  preceding  section,  the 
payment  of  the  costs  may  be  enforced  by  the  court  as  in 
civil  actions.  People  ex  rel.  Crouse  v.  Sup'rs,  etc.  53  St.  Rep. 
796;  70  Hun,  560;  24  N.  Y.  Supp.  796;  aff'd,  54  St.  Rep.  934. 

Mandamus. — Where  costs  have  been  awarded  against  a 
town  in  a  proceding  brought  by  its  overseer  of  the  poor,  and 
the  board  of  supervisors  fails  to  make  provision  for  payment 
of  the  judgment  therefor,  the  defendant  is  entitled  to  a  man- 
damus to  compel  it  to  do  so.     Id. 

878.  Amended  chap.  52,  Laws  1904. 

881.  Order  for  prosecution. — The  language  of  these  sections 
is  not  mandatory,  but  permissive.  Constable  v.  Kennedy,  21 
A.  D.  97;  81  S.  R.  452;  47  S.  452. 

All  the  substantial  requirements  of  either  section  are 
answered  by  a  prosecution  under  one.  Id.  If  the  court  makes 
the  order  for  prosecution,  then  the  district  attorney  must 
prosecute  in  the  name  of  the  people.  Id.  If  no  such  an  order 
is  made,  then  the  overseer  may  prosecute  in  his  own  name.  Id. 

Payment  to  mother. — In  an  action  upon  a  bastardy  under- 
taking, under  these  sections  to  recover  installments  due,  evi- 
dence that  the  defendant  has  paid  a  sum  of  money  directly  to 
the  mother  of  the  child  is  inadmissible.  Mayor  v.  CcHa,  84 
S.  R.  637;  50  S.  637.  The  bastardy  undertaking  was  made 
to  the  people  of  the  state  of  New  York,  for  the  purpose  of 
insuring  the  support  of  the  child.  It  was  not  given  for  the 
support  of  the  mother.  She  is  not  a  party  to  it,  and  she 
has  no  interest  in  it.  She  cannot,  in  any  way,  affect  it,  either 
in  its  operation,  force  or  continuance.  Id.  See  People  v. 
Shulman,  8  A.  D.  517;  40  S.  779. 

883.  Breach  of  undertaking. — Where  defendant  has  lenven 
an  undertaking  in  bastardy  proceedings  for  the  support  of  a 
child,  his  neglect  to  pay  the  sum  ordered  to  be  paid  for  such 
purpose  is  a  breach  of  the  undertaking,  and  the  measure  of 
the  dama^^es  is  the  sum  ordered  to  be  paid,  and  which  is  with- 
held at  the  time  of  the  commencement  of  the  action,  with 
interest  thereon.     Mayor  v.  Celia,  84  S.  R.  6.^7:  SO  S.  637. 

887.  Chap.  237  of  1805.  relates  to  the  commitment  of.  and 
dischare^e  of  persons  convicted  of  public  intoxication,  disor- 
derly conduct  or  vagrancy  in  the  city  of  New  York. 


Code  of  Criminal  Peocedube.  457 

Chap.  377  of  1895,  is  an  act  concerning  tramps  and  vag- 
ints  in  the  county  of  Putnam. 

— Subd.  4.  Prostitution. — Under  the  provisions  of  the  Code 
[  Criminal  Procedure,  common  prostitution  seems  to  be 
"eated  only  as  evidence  of  vagrancy,  which  is  a  crime,  and 
1  that  case  only  when  the  accused  has  no  lawful  employment 
rhereby  to  maintain  herself.  People  v.  Cowie  (Sup.  Ct.  3  D. 
B95),  69  S.  R.  83;  88  Hun,  498.    The  fact  that  a  woman  is 

common  prostitute  at  the  time  when  the  warrant  is  issued, 
\  sufficiently  made  out  by  proof  of  her  improper  and  lasciv- 
)us  conduct.    Id. 

888.  See  People  ex  rel.  Comrs.  v.  Cullen,  151  N.  Y.  54. 

While  this  section  plainly  requires  notice  to  the  father 
r  mother  to  be  present  at  the  examination,  for  the  pur- 
ose  of  committing  a  boy  to  the  state  industrial  school,  yet 
/here  the  return  to  the  case  has  not  been  traversed,  and  in 
lie  absence  of  evidence  that  the  boy  was  committed  without 
lie  required  notice,  the  commitment  was  held  valid.  The 
^eople  ex  rel.  Filkins  v.  Supt.  State  Industrial  School,  33  Misc. 
96;  loi  St.  Rep.  674;  15  N.  Y.  Crim.  Rep.  278. 

890.  Arrest  without  warrant. — Under  the  general  designa- 
on  of  "special  proceedings  of  a  criminal  nature,"  the  right 
3  arrest  without  a  warrant  is  expressly  conferred  in  cases 
f  vagrancy  only  by  these  sections.  People  v.  Fuerst  (Ct. 
ess.  189s),  69  S.  R.  205;  13  Misc.  304. 

891.  Trial  on  Sunday  void.  See  People  ex  rel.  Donahue  v. 
herifF,  15  N.  Y.  Crim.  Rep.  512. 

899.  See  People  ex  rel.  Shortell  v.  Markell,  12  N.  Y.  Cr.  312; 
9  S.  R.  904;  45  S.  904. 

Abandonment. — The  offense  of  abandoning  or  deserting  a 
nfe,  if  not  a  crime  within  the  meaning  of  the  Penal  Code,  is 
learly  of  a  criminal  nature,  and  it  is  incumbent  upon  the 
eople  to  prove  it.  People  ex  rel.  Comrs.  of  Public  Charities 
nd  Corrections  v.  Cullen,  153  N.  Y.  629;  12  N.  Y.  Cr.  462. 
"hough  it  is  the  duty  of  the  husband  to  support  his  wife,  he 
5  not  bound  to  support  her  away  from  his  home,  even  though 
uch  home  may  be  disagreeable  to  her.  Id.  Abandonment, 
1  the  sense  in  which  the  term  is  used  in  the  statute  means 
he  actual  and  willful  desertion  by  the  husband  of  the  wife, 
d.  After  judicial  separation  at  the  suit  of  the  wife,  the  rela- 
ion  is  so  far  terminated  or  suspended  that  the  husband  can- 
ot  be  guilty  of  abandonment  or  desertion  in  any  legal  sense, 
d.  If  the  wife  procures  or  consents  to,  the  separation,  the 
ase  does  not  come  within  the  statute.  Id.  The  fact  that  the 
ourt  in  the  decree  of  separation  made  no  allowance  for  the 
vife,  does  not  change  the  situation.    Id. 
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This  section  describes,  among  others,  disorderly  persons 
as  persons  who  actually  abandon  their  wives  or  children  with- 
out adequate  support,  or  who  leave  them  in  danger  of  becom- 
ing a  burden  upon  the  public,  and  neglect  to  provide  for  them 
according  to  their  means.  Id.  If  he  abandons  his  wife  with- 
out adequate  support,  he  becomes  under  the  statute  a  disord- 
erly person.  Id.  The  fact  that  some  other  court  failed  to 
do  its  duty  does  not  absolve  him  from  the  offense  against  the 
law  which  he  has  committed.  Id.  Special  proceedings  by 
the  Commissioners  of  Public  Charities  are  not  affected  by  the 
provisions  of  a  decree  of  separation  in  reference  to  alimony.  li 

Abandonment  of  child. — ^The  fact  that  a  child  has  volun- 
tarily left  its  home,  does  not  absolve  the  father  from  his  obli- 
gation to  support  and  maintain  it,  nor  relieve  him  from  lia- 
bility, under  this  Code,  for  a  failure  to  do  so.  Manning  v. 
Wells,  6i  St.  Rep.  6i ;  8  Misc.  646;  29  Supp.  1044.  Under  this 
section,  if  the  circumstances  of  the  abandonment  of  the  child 
are  sufficient  to  warrant  it,  a  criminal  prosecution  can  be 
had.     Id. 

Appeal. — Sec.  20,  chap.  601  of  1895,  which  gives  the  right 
to  appeal  to  the  court  of  appeals,  from  a  judgment  of  the 
court  of  special  sessions  in  the  city  of  New  York,  is  consti- 
tutional. People  ex  rel.  Comrs.  of  Public  Charities  and  Cor- 
rection V.  Cullen,  153  N.  Y.  629;  12  N.  Y.  Cr.  462.  The  legis- 
lature has  the  power  to  enact  a  statute  providing  for  a  final 
review  in  the  court  of  appeals  of  a  judgment  or  order  made 
by  a  magistrate,  convicting  a  party  as  a  disorderly  person.  Id. 

Crime. — A  "disorderly  person,*'  as  defined  by  this  section, 
is  not,  in  contemplation  of  the  law,  guilty  of  the  commission  1 
of  either  a  misdemeanor  or  a  felony.     People  v.  Fuerst  (Cl 
Sess.   1895),  69  S.  R.  205:  13  Misc.  304.     While  th#  several 
specifications  set  forth  in  the  subdivisions  of  this  section  un- 
doubtedly referred  to  acts  and  omissions,  done  or  intended, 
which  are  detrimental  to  the  peace,  good  order,  economy  and 
general  welfare  of  the  state,  and  some  of  which  are  also  crim- 
inal offenses,  yet  the  proceedings  provided  to  be  had  there- 
under, as  respecting  disorderly  persons,  do  not  lead  to  a  judg- 
ment calling  for  the  imposition  of  a  fine  or  corporal  punish- 
ment, except  incidently,  and  as  the  result  of  a  failure  to  give 
the    security    required    by    section    902    of    this    Code.     Id. 
Though  some  of  the  specified  acts  constitute  positive  crimes, 
such  as  common  gambling  and  the  keeping  of  bawdy  houses 
and   render  the  offender  amenable  to   prosecution   therefor, 
but  in  such  cases  he  is  to  be  arrested  and  prosecuted  in  the 
usual  and  ordinary  mode  provided  by  law  where  a  felony  ot 


Code  of  Chimin al  Peocedube,  469 

nisdemeanor  has  been  committed.  Id.  A  proceeding  under 
:his  section  against  a  disorderly  person  must  be  instituted 
>y  complaint  and  warrant.  Id.  Section  177  of  this  Code 
Arhich  allows  a  peace  officer  to  arrest  a  person  for  a  crime 
:ommitted  or  attempted  in  his  presence,  does  not  apply  to  such 
>roceeding.  Where  the  defendant  is  arrested  without  a  war- 
"ant  and  the  complaint  is  not  prepared  until  after  his  arrest 
I  conviction  of  being  a  disorderly  person  cannot  stand.    Id. 

Defense. — At  common  law,  a  husband  is  not  bound  to  sup- 
Dort  his  wife,  while  he  is  living  away  from  her,  if  she  is  guilty 
>f  adultery.  People  v.  Brady  (Ct.  Sess.  1895),  69  S.  R.  208; 
13  Misc.  294.  The  adultery  of  the  wife  is  a  defense  to  a 
DFOsecution  of  the  husband  as  a  disorderly  person  for  neglect- 
ng  to  support  her,  under  subdivision  i  of  this  section.    Id. 

Where  the  defendant  was  convicted  by  a  police  magistrate 
Df  being  a  disorderly  person  and  having  abandoned  his  wife 
md  child  without  adequate  support,  and  having  left  them  in 
ianger  of  becoming  a  burden  upon  the  public,  and  having 
leglected  to  provide  for  them  according  to  his  means,  he 
should  be  allowed,  upon  a  further  hearing  in  the  court  of  gen- 
eral sessions  (now  county  court)  to  disprove  the  complain- 
ant's allegations  that  he  had  abandoned  her,  and  that  she  had 
no  adequate  means  of  support,  and  to  prove  that  he  had  of- 
fered her  a  home  which  she  refused  to  accept.  People  ex  rel. 
Karlsioe  v.  Karlsioe,  i  App.  Div.  (93  Hun),  571. 

In  a  prosecution  for  being  a  disorderly  person,  in  that  the 
defendant  failed  to  support  his  wife,  it  is  a  question  for  the 
trial  magistrate  whether  his  offer  to  support  her  was  bona 
fide.  People  v.  Frederick,  60  St.  Rep.  195;  78  Hun,  36;  28 
Supp.  1002;  People  V.  Harris,  38  St.  Rep.  316;  14  Supp.  830. 

Disorderly  person. — Keeping  a  house  "for  the  recort  of 
prostitutes,  drunkards,  tipplers,  gamesters  or  other  disorderly 
persons,"  constitutes  a  disorderly  person.    People  v.  Iverson, 

g4  A.  D.  301. 

Habitual  criminals. — The  legislature  in  enacting  the  Code 
of  Criminal  Procedure  intended  to  deal  with  the  subject- 
tnatter  of  the  act  of  1873  and  to  revise  and  improve  it,  and 
when  it  placed  hibitual  criminals  within  the  class  of  disorderly 
persons,  as  defined  in  the  Code  of  Criminal  Procedure,  it  re- 
ferred to  the  class  of  criminals  who  were  intended  to  be  dealt 
mth  under  the  act  of  1873,  and  gathered  them  in,  together 
mth  others  who  have  been  previously  characterized  in  var- 
ous  statjutes  as  disorderly  persons,  under  a  comprehensive 
scheme  for  a  more  scientific  and  convenient  restatement  of 
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the  law  concerning  such  persons  and  their  treatment.    People 
ex  rel.  Sloane  v.  Fallon,  27  Misc.  16;  13  N.  Y.  Cr.  429. 

Jurisdiction. — Whether  the  officer  who  arrested  the  defend- 
ant should  have  had  a  warrant  does  not  aflFect  the  question 
of  his  conviction  after  he  was  once  within  the  jurisdiction  of 
the  court.  People  v.  Iverson,  46  A-  D.  301.  It  is  no  defense 
to  a  criminal  prosecution  that  the  defendant  was  illegally  or 
forcibly  brought  within  the  jurisdiction  of  the  court.  Id.; 
People  V.  Eberspacher,  79  Hun,  410. 

Jury  trial. — A  disorderly  person  convicted  in  the  recorder's 
court  of  the  city  of  Rochester  is  not  entitled  to  a  jury  trial 
People  v.  Iverson,  46  A.  D.  301. 

Special  proceeding. — A  proceeding  respecting  disorderiy 
persons  is  not  a  criminal  action,  but  a  special  proceeding  of 
a  criminal  nature.  People  v.  Fuerst  (Ct.  Sess.  1895),  69  S.  R. 
205 ;  13  Misc.  304. 

On  the  question  whether  the  defendant  has  aban- 
doned or  neglected  the  complainant,  hearsay  evidence  of  first 
husband  is  not  permissible.  People  v.  Miller,  30  Misc.  355;  14 
N.  Y.  Crim.  Rep.  407. 

900.  See  People  ex  rel.  Shortell  v.  Markell,  20  Misc.  149; 
79  S.  R.  904;  45  S.  904. 

Police  justice. — The  police  justice  acts  as  an  officer  or  mag- 
istrate, and  not  as  a  court.  People  v.  Fuerst  (Ct.  Sess.  1893), 
69  S.  R.  205 ;  13  Misc.  304.  This  section  calls  for  a  complaint 
on  oath,  by  which  the  proceeding  is  instituted,  and  upon 
which  is  to  be  issued  a  warrant  requiring  a  peace  officer  to 
arrest  the  defendant  and  bring  him  before  the  magistrate 
for  examination.    Id. 

Separation.. — A  police  justice  has  jurisdiction  to  entertain 
the  complaint  and  judicially  pass  upon  and  determine  the 
question  whether  the  defendant  is  a  disorderly  person  for  fail- 
ure or  nepflect  to  support  his  wife  and  children.  People  v. 
Meyer  (N.  Y.  Gen.  Sess.  1895),  67  S.  R.  826.  In  such  case, 
there  is  no  provision  of  law  requiring  the  complaint  to  be 
made  by  the  commissioners  of  charities  and  corrections.  Id. 
Any  person  may  make  such  complaint.  Id.  Where  the  de- 
fendant and  his  wife,  enter  into  an  agreement,  through  an 
intervening  trustee,  of  separation,  which  provides  that  a  cer- 
tain sum  per  week  should  be  paid  to  the  wife  for  the  support 
of  herself  and  child,  this  is  a  separation,  not  an  abandonment 
and,  so  lon^  as  the  defendant  continues  to  pay  the  stipulated 
sum.  he  does  not  abandon  his  wife.  Id.  But  when  he  fails 
to  make  the  payments  for  the  support  of  his  wife  and  child. 
in  accordance  with  such  agreement,  he  is  guilty  of  neglect 
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to  support  them  in  the  county  in  which  she  then  resides.  Id. 
In  such  case,  no  demand  for  support  is  necessary.  An  agree- 
ment for  a  voluntary  separation,  wherein  a  certain  sum  is 
stipulated  for  support,  is  no  bar  to  a  prosecution  to  compel  the 
husband  to  support  his  wife.    Id. 

Transfer. — When  once  a  person  in  brought  before  a  magis- 
trate, on  a  complaint  or  charge,  he  shall  not  be  brought  before 
another  magistrate,  on  the  same  complaint  or  charge,  except 
that,  for  adequate  cause,  to  be  stated  as  part  of  the  record,  the 
magistrate  to  whom  complaint  was  first  made  may  send  it 
to  another  magistrate.  People  ex  rel.  Sagazei  v.  Sagazei.  27 
Misc.  727;  93  S.  R.  (S9  S.)  701. 

Magistrate  no  jurisdiction  to  pronounce  judgment 
for  abandonment  on  evidence  that  husband  has  not  supported 
child.  People  ex  rel.  Keeler  v.  Powers,  16  N.  Y.  Grim.  Rep. 
48 ;  35  Misc.  775. 

901.  Bond. — The  question,  whether  the  giving  of  a  bond 
required  of  a  disorderly  person  estops  him  from  appealing 
from  the  order  requiring  the  bond,  will  not  be  considered 
ivhere  the  bond  required  of  and  given  by  him  does  not  comply 
with  the  charter  and  runs  to  officials  who  had  no  statutory 
existence  at  the  time  when  the  bond  was  given.  People  ex 
rel.  Sagazei  v.  Sagazei,  27  Misc.  727;  93  S.  R.  (59  S.)  701. 

Family. —  A  wife,  abandoned  by  her  husband,  does  not  con- 
stitute a  family.  People  ex  rel.  Sagazei  v.  Sagazei,  27  Misc. 
727. 

Justification. — The  infidelity  of  the  wife  justifies  the  hus- 
band in  separating  from  her,  and  thereupon  terminates  his  ob- 
ligation to  support  her.  People  ex  rel.  Keller  v.  Shrady,  40  A. 
D.  460;  92  S.  R.  (58  S.)  143.  To  be  relieved  from  that  duty 
he  must  secure  a  severance  of  the  tie  or  prove  facts  which 
would  entitle  him,  if  innocent,  to  such  severance.    Id. 

903.  See  CuniflF  v.  Beecher  (Sup.  Ct.  3  D.  1895),  66  S.  R. 
400. 

903.  Amended  by  chap.  302,  Laws  1902. 

905.  Amended  by  chap.  165,  Laws  1901.  Amended  by  chap. 
525,  Laws  1904. 

913.  See  Oneida  County  v.  Brewer,  63  St.  Rep.  377;  82  Hun, 
80;  31  Supp.  106. 

914.  See  Keenan  v.  Brooklyn  City  Railroad  Company,  64 
St.  Rep.  814;  145  N.  Y.  348. 

Defense. — While  the  order,  prescribed  by  this  section,  re- 
mains in  full  force,  the  officer  is  entitled  to  recover  the  sum 
adjudged  thereby.  Id.  If  the  relative  desires  to  relieve  him- 
self from  the  effect  of  the  order,  he  must  apply  to  the  court 
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of  sessions,  under  the  provisions  of  this  section,  for  a  mod- 
ification. Id.  But,  so  long  as  the  order  remains  unchanged, 
he  is,  by  force  of  the  statute,  liable.    Id. 

The  order  cannot  be  treated  as  void  because  it  gives  no 
option  to  the  defendant  to  support  his  relative  or  pay  the 
amount  provided.  Id.  If  it  is  irregular,  or  for  any  reason 
improper,  his  remedy  is  by  appeal.  Id.  The  question  of  the 
irregularity  or  impropriety  of  the  order  cannot  be  properly 
raised  in  an  action  to  enforce  it.     Id. 

Insane  paupers. — Where  insane  paupers  were  chargeable  to 
towns  and  counties,  the  statutes  authorize  proceedings  for 
their  indemnification,  which  provisions  were  incorporated  into 
these  sections.  Matter  of  St.  Lawrence  State  Hospital,  13  A. 
D.  436. 

The  liability  of  fathers,  mothers,  and  children  of  insane 
adult  paupers  to  support  them  arises  solely  from  the  statutes 
which  are  designed  to  indemrnify  the  civil  divisions  mentioned 
therein  from  the  cost  of  supporting  such  paupers.  Matter 
of  St.  Lawrence  State  Hospital  for  the  Insane,  13  A.  D.  436; 
77  S.  R.  608;  43  S.  608.  When  insane  paupers  were  charge- 
able to  towns  and  counties,  the  statutes  authorized  proceed- 
ings for  the  indemnification,  which  provisions  were  incorpor- 
ated into  sections  914  to  926,  inclusive,  of  the  Code  of  Crim- 
inal Procedure.    Id. 

Procedure. — This  title  defines  the  liability  in  respect  to  the 
support  of  poor  persons  and  prescribes  the  procedure  to  en- 
force it.  Aldridge  v.  Walker,  57  S.  R.  273;  73  Hun,  281 ;  26 
S.  297. 

Re-enactment. — The  provisions  of  title  8  of  this  Code  are 
substantially  like  the  provisions  of  the  Revised  Statutes  as 
they  existed  before  the  adoption  of  the  Code.  Aldridge  v. 
Walker,  57  St.  Rep.  273;  73  Hun,  281;  26  N.  Y.  Supp.  297; 
Herendeen  v.  De  Witt,  17  St.  Rep.  298;  49  Hun,  55. 

Son. — This  section  imposes  upon  a  child  of  sufficient  abil- 
ity of  a  poor  person  who  is  old,  impotent  or  decrepid,  so  as  to 
be  unable  to  work  to  maintain  herself,  the  duty  of  maintain- 
ing such  parent.     De  Puy  v.  Cook  (Sup.  Ct.  5  D.  1895),  70S. 
R.  399:  90  Hun.  43.    Where  an  adult  son  voluntarily  assumes 
the  support  of  an  aged  parent,  unable  to  maintain  herself,  sh^ 
is  as  much  entitled  to  the  protection  of  the  law  as  though  K^^ 
son  had  been  compelled  to  support  her  under  this  section    ^» 
the  Criminal  Code.    Id. 

918.  Final  determination. — Though  the  determination, 
vided  for  by  title  8,  is  denominated  an  order,  it  is  a 
determination  of  the  matter,  and,  in  effect,  a  judgment. 
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ridge  V.  Walker,  57  St.  Rep.  273 ;  73  Hun,  281 ;  26  N.  Y.  Supp. 
297. 

920.  Action. — This  section  provides  that,  if  a  relative,  re- 
quired by  an  order  of  the  court  to  relieve  or  maintain  a  poor 
person,  neglects  to  do  so  in  the  manner  approved  by  the 
ofKcers  mentioned  in  section  914,  ante,  and  neglects  to  pay 
the  sum  prescribed  by  the  court,  the  officers  may  maintain 
an  action  aginst  the  relative,  and  recover  therein  the  sum  di- 
rected in  the  order.  Aldridge  v.  Walker,  57  St.  Rep.  273; 
73  Hun,  281 ;  26  N.  Y.  Supp.  297. 

Defense. — The  defendant  cannot  dispute  his  liability  under 
the  order,  or  avoid  a  recovery  for  the  amount  adjudged,  ex- 
cept, perhaps,  by  showing  that  he  maintained  the  poor  person 
in  a  manner  approved  by  the  overseer  of  the  town  or  super- 
intendent of  the  county,  as  provided  by  section  914,  ante,  or 
by  proving  that  he  has  paid  to  the  superintendent  the  amount 
prescribed  by  the  order.    Id. 

931.  Amended  by  chap.  13,  Laws  1903. 

941.  This  title  was  amended  by  chap.  733  of  1894.  The 
amendment  is  in  reality  a  substitute  for  the  original  title.  It 
took  effect  October  i,  1894.  Amended  by  chap.  372,  Laws 
1901. 

942.  Amended  by  chap.  372.  Laws  1901. 

943.  Amended  by  chap.  372,  Laws  1901. 

946.  Criminal  statistics. — Amended  by  chap.  372,  Laws  1901. 
The  Secretary  of  State  is  to  cause  to  be  published  title  10  of 
the  Code  of  Criminal  Procedure,,  relating  to  criminal  statistics, 
with  forms  and  instructions  for  the  execution  of  the  duties 
therein  prescribed,  and  to  furnish  copies  annually  to  each 
county  clerk  for  distribution  among  the  officers  mentioned 
therein.  People  ex  rel.  Weed-Parsons  Printing  Company  v. 
Palmer,  as  Secretary  of  State  (Sup.  Ct.  Sp.  T.  1895),  68  S. 
R.  166. 

948.  See  People  ex  rel.  Weed-Parsons  Printing  Company  v. 
Palmer,  as  Secretary  of  State  (Sup.  Ct.  Sp.  T.  1895),  68 
S.  R.  166. 

962.  See  People  v.  McLaughlin,  150  N.  Y.  365. 

Contempt. — By  this  section,  this  Code  is  made  to  apply  to 
criminal  actions  and  to  all  other  proceedings  in  criminal  cases, 
which  are  therein  provided  for.  People  ex  rel.  Taylor  v. 
Forbes,  62  St.  Rep.  176:  143  N.  Y.  219;  38  N.  E.  303.  Pro- 
ceedings for  contempt  are  not  provided  for  in  this  Code,  nor  is 
a  criminal  contempt  there  defined,  or  the  punishment  therefor 
prescribed,  except  in  section  619,  which  refers  to  cases  of  dis- 
obedience to  process  and  refusal  to  answer  as  a  witness.    Id. 
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No.  1. 

District  attomei/*i  precept  far  OrimiruU  term  qf  Supreme  Churt, 
IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

[Seal]        lb  the  eheriffofthe  county  of 

WTureas,  A  criminal  term  of  the  supreme  court  Is  to  be  held  in  and  for 

the  county  of at  the  court  house  in  Uie on  the 

day  of 

We  command  yoU)  in  pursuance  of  the  provisions  of  the  Revised  Statutes,  in 
such  case  made  and  provided, 

First,  That  you  summon  the  several  persons  who  have  been  drawn  In  said 

county  of pursuant  to  law  to  serve  as  grand  jurors  and  petit  jurors  at 

said  court  to  appear  thereat. 

Second.  That  you  bring  before  the  said  court  all  prisoners  then  being  in  the 
jail  of  said  county,  together  with  all  processes  and  proceedings  in  any  way  con- 
cerning them  in  your  hands  as  such  sheriff. 

Third,  That  you  make  proclamation  in  the  manner  prescribed  by  law,  notify- 
ing all  persons  bound  to  appear  at  said  court  by  recognizance  or  otheiwise,  to 
appear  thereat,  and  requiring  all  justices  of  the  peace,  coroners  and  other  officers 
wlio  have  taken  any  recognizance  for  the  appearance  of  any  person  at  such 
court,  or  who  shall  nave  taken  any  inquisition  or  examination  of  any  prisoner  or 
'Witness,  to  return  such  recognizance  or  inquisition  and  examination  to  the 
8:iid  court  at  the  opening  thereof  on  the  first  day  of  its  term. 

Witness:  Hon .,  justice  of    the  supreme    court,  this day 

of 

Clerk. 

District  Attorney, 

No.  2. 

Proclamation  on  foregoing  precept. 
Whereas,  A  criminal  term  of  the  supreme  court  is  appointed  to  be  Held  in 

and  for  the  county  of . . . .   ....  on  the day  of proclamation 

is  therefore  hereby  made  in  conformity  to  a  precept  to  me  directed  and  deliv- 
ered by  the  district  attorney  of county,  on  the   day  of 

to  all  persons  bound  to  appear  at  said  criminal  term  of  the  supreme  court  by 
recognizance  or  otherwise,  to  appear  thereat,  and  all  justices  of  the  peace, 
coroners  and  other  officers  who  have  taken  any  recognizances  for  the  appear- 
ance of  any  person  at  such  court,  or  who  have  taken  any  inquisition  or  the 
examination  of  any  prisoner  or  witness,  are  required  to  return  such  recognl* 
zance,  inquisition  or  examination  at  the  opening  of  the  first  day  of  said  court 

Dated  at ,  this day  of ,18... 

Sheriff  of  the  county  of » 
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No.  3. 

Return  to  district  attorney* 8  precepU 
STATE  OF  NEW  YORK, 


I 


S8    ' 

County  OF )       * 

I  have  executed  tlie  within  precept  as  I  am  within  commanded,  by  hafm^ 
duly  summoned  tlie  jurors  drawn  for  tlie  court  mentioned  therein  to  appear 
thereat,  by  making  immediate  proclamation  as  therein  commanded,  and  causing 
the  same  to  be  published  in  a  public  ncVspaper  printed  in  said  county  once  & 
week  from  the  receipt  of  said  precept  until  the  time  appointed  for  said  coui; 
and  by  having  the  prisoners  in  jail  brought  before  the  said  court,  with  all  pro 
cesses  and  proceedings  in  any  way  concerning  them  in  my  hands. 

Dat€^  at ,  this day  of  18  ... 

iSher\ff  qf  the  ^ountjf  <^. 

No.  4. 
Calendar  of  prisoners  injaiL 

To  the  court  of ,  now  in  session  : 

I,  the  undersigned sheriff  of  the  county  of ,  do  hereby  cer- 
tify that  the  following  is  a  correct  list  of  the  prisoners  now  detained  in  the  jail 
of  said  county,  the  time  when  each  was  committed,  by  what  process  and  iLe 
crime  charged: 

(1)  John  Doe,  committed  January  10, 18  .  .  .,  by  jusMces'  warrant,  charged 
with 

[Giving  the  same  regarding  all.] 

Sheriff  qf  the  <^ounty  of. 


No.  5. 

§  12.     Articles  oi  Impeachment 
Articles  exhibited  by  the  assembly  of  the  State  of  New  Yofk   in  the  name  of 

themselves  and  all  the  people  of  the  State  of  New  York,  against , 

a ,  in  maintenance  of  their  im|)eachmcnt  against  him  for  wilfuJ  ind 

corrupt  misconduct  in  his  said  of&ce  of 

Article  I. 

That  the  said being  a  civil  officer  of  the  State  of  New  Tork,  to  wit. 

a unmindful  of  the  duties  of  his  said  office,  and  In  violation  of  his 

oath  of  office,  in  this,  to  wit:  that  the  said '..,  acting  iu  his  said  ofRoe, 

did  • 

to  the  great  injury  of ,  and  to  the  great  scandal  and  reproach  of  tlie 

people  of  the  State  of  New  York,  and  their  dignity,  and  more  particularly  of 
the  said  office  of 

Article  II.,  Etc.,  Etc. 

And  the  said  assembly,  saving   to  themselves  by  protestation  the  liberty  of 
exhibiting  at  any  time  hereafter  any  of  the  articles  of  impeachment  against  the 

said ,  and  also  of  replying  to  the  answers  which  he  may  make  to  the 

impeachment  aforesaid,  and  of  offering  proof  of  the  said  matters  of  impeach- 
ment, to  demand  that  the  said be  put  to  answer  all  and  every  of  the 

said  niaLLers,  and  that  such  proceedings,  trial  and  judgment  may  be  thereupon 
had  and  given  as  aie  conformable  to  the  constitution  and  laws  of  the  Slate  of 
New  York;  and  the  said  assembly  are  ready  to  offer  proof  of  the  said  matters  at 
such  time  as  the  honorable  court  for  the  trial  of  impeaclimehts  may  order  and 
appoint. 

By  the  assembly  of  the  State  of  New  York,  in  se^iop  duly  coaveoed  at 

thecapitol  in  the  city  of  Albany,  N.  Y.,  this  .'J.. ....... day  of..; 

in  the  year  of  our  Lord  one  thousand  eight  ^un4r($d  tnd 


i 


Speoker, 
C3er|. 
CcmmiUH' 
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No  6. 

§  17  Summons  to  Court  for  Trial  of  Impeachment, 
>eop]e  of  the  state  of  New  York,  by  the  grace  of  God,  free  and  indepen* 

ige  of  the  court  of  appeals  of  the  state  of  New  York  (or  senator  of  the 

New  York,  for,  the.  T senatorial  district  thereof),and  a  member  of  the 

»r  the  trial  of  impeachments,  and  to  the  court  for  the  trial  of  impeach-^ 

greeting: 

•ourt  for  the  trial  of  impeachments  is  hereby  summoned  to  convene  and 

e  to  meet  at  the  capitol  in  the  city  of  Albany  on  the day  of   

t o'clock  in  the  ....noon,  and  you  are  hereby  required  and  sum- 
to  be  and  Appear  !n  your  own  proper  person,  at  the  time  and  place  above 
to  organize  and  sit  with  the  said  court,  upon  the  trial  of  certain  articles 
achment  then  and  there  to  be  tried  and  determined  before  the  said  court, 
lave  been  made  and  presented  by  the  assembly  of  the  state  of  New  Yoric 

enate  of  the  state  of  New  York,  against  ,  a ,  for  wilful  and 

misconduct  in  office,  and  hereof  fail  not. 

I  at  the  city  of  Albany,  N.  Y.,  this day  of ,  18 

President  of  the  Senate  of  the  State  of  New  York, 


No  7. 

§  18.  Oath  to  Members  of  Court, 
lo  solemnly  swear  (or  affirm)  that  you  will  truly  and  impartially  try  and 
ne  according  to  evidence  the  articles  of  impeachment  preferred  against 

for  wilful  and  corrupt  misconduct  in  office,  about  to  be  presented 

his  court  for  the  trial  of  impeachments,  of  which  you  are  a  member,  for 
rmination. 


No  8. 


§  20.  Writ  and  Process  of  Court. 
>eopIe  of  the  state  of  New  York,  by  the  grace  of  God,  free  and  indepen- 

greeting : 

&nd  each  of  you  are  hereby  commanded  and  required  that,  laying  aside 
r  business,  and  all  pretences  and  excuses  whatsoever,  you  be  and  appear 
own  proper  persons  before  our  court  for  the  trial  of  impeachments,  at 

>n  the dayof A.  D.,  18   ....at...,,  ..o'clock M.  of  that 

be  examined  as  witnesses,  and  to  testify  the  truth  and  give  evidence  on 
alf  (or  on  behalf  of  the  respondent  hereafter  named)  concerning  articles 
achment  then  and  there  to  be  tried  and  determined  before  this  courts 
lave  been  made  against a ,  and  hereof  fail  not  at  your  peril. 

ess:  The  Hon •  the  president  of  the  Senate,   this  day  of 

A.!^afi 

Attest. 
Clerk  of  the  Senate. 


No  9. 

g  ii.    Older  Removing  Indictment. 
)UNTY  COURT— County  of 

Pboplb  op  thb  State  of 
New  York 
agatnst 

•pearinff  to  the  satisfaction  of  this  court  that county  judge  of  the 

an^  of '.Is  incapable  of  acting:  in  the  above  criminal  acnon  pending 

by  reason  of  ptiere  set  forth  caufteT] 

oraered'  that  the  same  be  and  it  is  hereby  transferred  to  the  supreme 
•f  the  said  county  of ,  [or  city  court,  as  the  case  may  be.J 
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No.  10. 

_  ,  ,  §  45.     Order  for  Sessions. 

Terms  of  the  county  court  of  the  county  of 

I  do  hereby  order  and  appoint  the  terms  of  the  county  court  of  the  county 

of ,  lor  the  year  18..,  to  beheld  at  the In  the of 

mnd  at  the  times  following,  viz. : ,  "  *' 

On  the  second  Monday  of  January. 

On  the  third  Monday  of  Marcli. 

On  the  ihinl  Monday  of  June. 

On  the  second  Momiay  of  September,  and 

On  the  second  Monday  of  November. 

It  is  further  ordered,  that  a  grand  and  trial  jury  be  drawn  and  summoned  to 
attend  each  of  said  terms. 

Dated, , 18 

County  judge  of  the  county  of 


No  11. 

§  84.  Complaint  and  Examination  on  Application  for 
Surety  of  the  Peace 

}  8S. 
COUNTY  OF  J 

, of  the of ,  upon oath  complains  and  Informs  that.. 

«...of  said of ,  hath  threatened  to  commit a  crime  against 

the  person  (or  property)  of ,  in  that  said has  threatened  to 

and  that hath  just  reason  to  ffir 

that  the  said  will  committ  the  said  crime  threatened.     The  said 

therefore  prays  surety  of  tlie  peace  to  be  granted against  the  said 

and  this  doth  not  from  any  private  malice  or  ill-will  toward  the  said  . 

but  simply  because is  afraid,  and  hath  good  reason  to  fear  that  the 

said  will  commit  the  said  ^rime  threatened. 

Wherefore  the  said prays  that  a  warrant  may  Issue  in  due  form  of  lav 

against  the  said ,  and  that may  be  dealt  with  touchiug  the  premises 

as  to  law  and  justice  shall  appertain. 

[Signature.] 

On  the day  of 18  the  said personally  appeared  be- 
fore me,  and  made  oath  to  the  truth  of  the  foregoing  complaint  and  infonnatioa 
subscribed  by 

[Siffnaturt,] 


No  12. 

§  86.  Warrant  for  Arrest;  Security  to  Keep 

the  Peace. 
STATE  OF  NEW  YORK,      ) 
County  of  >  ss. 

OF  ) 

In  the  name  of  the  people  of  the  state  of  New  York:  To  any  peace  officer  of 
the  county  of ,  greeting: 

Whereas,  an  information  has  been  laid  before  me,  justice  of  the  peace 

of  the  of ,  in  and  for  the  said  county,  under  the  oath  of ,  in 

the  aforesaid  county,  that  one  .........  of  the of ,  did,  on  or  abooJ 


the day  of ,  18  ,  at  the    of In  said county, 

I hroaten  to  commit  the  crime  of against  the  person  of ,  andallej- 

ing  there  is  jnst  reason  to  fear  the  commission  of  said  threatened  crime,  and 
liirther  prayinj;  that  a  warrant  issue  for  the  arrest  of  said  accused,  and  lhatb« 
^e  dealt  with  pursuant  to  the  provisions  of  the  Code  of  Criminal  Procedure. 

5ind  after  examining  on  oath  said  complaint and  reducing  an  examinatifl* 

to  writing  and  caused  the  same  to  be  duly  subscribed;  by  which  examinaiionil 
appears  that  there  is  just  reason  to  fear  the  commission  of  the  crime  threatcDM 
by  said 


Of  Criminal  Pbockdure.  g 

TheRe  arc,  therefore,  to  com  man  cl  you  forthwith  to  iOrrestthe  sahl , 

Kocuiuplalnedof.  and  to  bring  h   before  me,  at  iny  office in  tlic 

t^f ,  witliin  said ,  toanswer  unto  ihe  mailers coniaincd  in  said 

i  iifonuation.  and  to  be  further  dealt  with  according  to  law. 

Given   under  my   hand,   at   the of ,  in   said   county,  this 

tlay  of ,  18 

[Sifjnature.'i 

No.  13. 

§  SG.  Warrant  of  arrest  for  Surety  of  the  Peace  on  Tlireat  to  Commit  a 

Crime  against  l*n)pc2ly. 
Court, county  of ss: 

In  the  name  of  the  people  of  the  State  of  New  York: 

To  any  peace  officer  of  the  county  of ,  greeting: 

Whereas,  complanit  and  iuformalion  on  oaih  lias  this  day  been  duly  lai»l  by 

of  the of  ,  in  the  county  of ,   before  me, 

- ,  a justice of  the  said of ,  that  on 

%Ue (lay  of 18      ,  ar  the of ,  in  said  county, 

one ditl  threaten  to  commit  a  crime  against  the  i)roperty  of iii 

that and   that   he  has  just  cause  to  fear  that  the  said will 

and  has  demanded  surety  of  the  peace  against  the  said and 

it  appearing  to  me  upon   examination   on  oath,  of   the  said and   of 

.that  there  is  just  reason  to  fear  the  commission  of  said  crime  tlireat- 

«ncd  by  the  said against  the  peace  of  the  people  of  the  State  of  New 

^'ork.  an<l  the  form  of  the  statute  in  such  case  proviile<l: 

We,  therefore,  command  you,  forthwith  to  arrest  and  take  the  body  of  the  said 

and  bring before  the  said ,  at  the in  the 

«a:U of with  this  warrant  and  areturnof  your  doings  lh(•n.^- 

•on  endorsed,  to  answer  the  said  complaint  and  information,  and  to  be  dealt  wiiU 

accorilini;  to  law. 

Hereof  fail  not  at  your  peril. 

Witness  the  saiil ,  at  the  ,  of ,  in  the  county  afore- 
said, the day  of ,  18     . 

[Sif/ nature] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named . 

and  now  have  him  before  the  magistrate  by  whom  this  warrant  was  issued. 

Dated IS      . 


No.  14. 

§§  85,  86.  Examination. 
County  of  Albany,  ss.  ; 

The    examination    of and taken    upon    oath    before    me, 

,  a justice  of  said of ,  on  the day 

of 18  ,  on   complaint  and  information  made  before  me,  by  i  he  saiil 

against for  the  purpose  of  obtaining  surety  of  the  peace. 

The  said on oath  aforesaid,  before  me,*saith  that  on  tht^ 

day  of ,    18      ,    at in    said of , 

did  threaten  this  deponent  that would the  said 

The  said on oath  aforesaid,  before  me,  sailh  that 

was  present  at  the  of at  t/he  time  mentioned  in   the  abovtj 

examination    of    ,   and  that lieard  the    said on  that 

occasion  make  use  of  the  threats  above  stated  in  the  said examina- 
tion, and     that this    deponent  hath  at  various  times  and   on  divers 

occasions   within  the  last months  heard  the  said assert  and 

twear  that would the  said 

Taken  before  me  the  day  and  year  first  above  mentioned. 

[Signature.'^ 
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No.  15. 

$89.  Undertaking  to  keep  the  Peice. 
STATE  OF  NEW  YORK,  ) 
County  of  ?  ss. 

OF  ) 

Wliereas,  an  information  was  laid  before ,  esq.,  justice  of  thepeice, 

In  tlie (lay  of 18      ,  that hall,  at  said ,on 

the day  of ,   liS        ,    threatened    to  commit    the  crime  of 

aganist  I  he  perjton --and  said  magistrate  having  esaniineil  onoathilie 

complainant  and  wUn€88e.%  and  reduced  h      examination  to  writing,  and  catufd 
them  10  be  duly  subscribed; 

Wlicnnipon  a  warrant  was  issued,  and  proceedings  were  duly  taken  before 
such  magistrate,  and  it  appears  by  the  evidence  that  there  is  just  reason  to  fear 
the  commission  of  the  said  crime,  and  tlie  said  person  complained  of  is  required 
to  give  security  in  the  sum  of  $ to  keep  the  peace,  pursuant  to  the  pro- 
visions of  the  Code  of  Criminal  Procedure; 

Now,  therefore,  we,  the  undersigned,  residing  in   the of • 

K.  Y.,  do  hereby  acknowledge  ourselves  to  be  jointly  and  severally  indebted  !» 

the  people  of  the  State  of  New  York,  in  the  sum  of dollars,  to  be  well 

and  truly  paid,  if  default  shall  be  made  in  the  conditions  following:    The  Con- 
ditions of  this  undertaking  are  such,  that  if   the  said   person  comvIaine«i  ••f 

shall  personally  appear  at,  and  abide  the  order  of ,  the  next  court  i>f 

sessions  of  the  county  of ,  N.  Y.,  and  shall  in  the  meantime  keep  ibo 

peace   towards  the  people  of  this  State,   and   particularly  towards   the  sa:d 

,  the  complainant,  then  this  undertaking  to  be  void,  otherwise  of  foil 

force. 

Taken,  subscribed  and  acknowledged,  before  me,  \ 

this day  of ,18      .  J 

[Siffnature.] 

No.  16. 

§  90.  Warrant  of  Commitment — Security  to  Kwp 
^^■^^  the  Peace 

STATE  OF  NEW  YOIiK,  ) 
County  of  >  ss. 

OF  ) 

In  the  name  of  the  people  of  the  State  of  New  York: 

To  of  the of ,  and  to  the  keeper  of  *the  common  j&fl 

of  the  county  of 

Whereas ,  of  the of ,  county  of ,  XT., 

was  chaiij;ed  under  an  information  duly  laid  before  me,  the  undersigned  justice 

of  the  peace,  with  threatening  to  commit  the  crime  of ,againstlhe 

by    

And  such  proceedings  were  thereupon  had  before  me,  pursuant  to  the  provision* 
of  the  Code  of  Criminal  Procedure,  that  tliere  appeared  just  reason  to  fear  ^* 
commission  of  the  crime  threatened  by  said  person  complained  of; 

Whereupon  he.j  the  said  accused,  was  required  by  me  to  enter  into  an  und« 

taking  iu  the  sum  of dollars,  with sufficient  «t/re^ to  abiu'' 

the  order  of  the  next  court  of  sessions  of  said  county;  and  in  the  meantime  !» 
keep  the  ]:)eace  towards  the  people  of  this  State,  and  particularly  towards  the 
complainant. 

And  whereas,  said  accused   has  neglected  and  omitted  to  give  or  enter  into 
said  undertaking  so  required  of  him;  by  reason  whereof  he  is  hereby commi:ie>l. 

These  are,  therefore,  to  command  you,  the  said  constable,  forthwith  to  conver 

and  d<||iver  him,  the  said ,  into  the  custody  of  the  keeper  of  theconi- 

mon  jail  of  said  county;  and  you  the  said  keeper,  are  hereby  required  to  rw^iv'- 

the  said into  your  custody  in  the  said  jail,  and  him  safely  keep  and  <W- 

tain  there,  until  he  shall  find  such  sureties  as  aforesaid,  or  be  discharged  accord- 
ing to  law. 

Given  under  my  hand,  at  the  said of ,  thia  dsT  of 

,18   ,.  • 

[Signaturt] 
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No.  17. 
8  W. 
A  nitnilar  warrant  when  no  complaint  has  been  made,  but  where  the  offense  waa 
committed  in  the  presence  of  the  court  or  magistrate. 

Title  of  Court,  etc.] 
STATE  OF  NEW  YOK^,  \      . 
County  op  J 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  constable,  etc,  qf  said  county  of ,  and  to  thje  keeper  of  Ihe  com- 
mon Jail.  Greeting: 

This  is  to  command  you,  the  said  constable,  forthwith  to  convey  and  deliver 
into  the  custody  of  the  said  keeper,  the  body  of  John  Doe,  charged  by  me  with 

having,   on  this day  of ,A.D.,  18      ,  at  the  city  of , 

in  my  presence  made  an  affray  with  one [or  having  threatened  to  injure 

the  person  or  property  of  said.. ],  and  the  said  John  Doe  having  been 

tlien  and  there  required  by  me  without  other  proof  to  enter  into  a  recognizance 

ill   tlie  sum  of  $ ,  with   one  sufficient  surety,  for  his  appearance  at 

the  next  court  of  sessions,  to  be  held  in  and  for  the  said  county  of ,  at 

the  city  of ,  N,  Y.,  and  not  to  depart  the  same  without  leave,  and  in 

the  meantime  to  keep  tlie  peace  toward  the  people  of  the  State,  and  especially 
toward tlie  said  John  Doe  having  refused  to  find  security. 

And  you,  the  said  keeper,  are  hereby  required  to  receive  the  said  John  Doe 
into  your  custody  in  the  said  jail  and  him  there  safely  keep  until  he  shall  find 
security  as  aforesaid,  or  be  otherwise  discharged  by  due  course  of  law. 

Given  under  my  hand  this day  of yA.D.,  18    ,at , 

K.  Y. 

Police  Justice. 


No.  18. 

5  91. 
Warrant  to  release  a  prisoner  committed  under  either  qf  the  foregoing  warrants^ 

he  hating  sut>sequently  given  the  requiredsecurity. 

[Title  of  court.] 

STATE  OF  NEW  YORK,  I  ^^  . 

COUNTV  OF  (**• 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To  the  keeper  qf  the  cotnmonjail  of  said  county j  Greeting: 

This  is  to  command  you  forthwith  to  release  from  your  custody  the  body  of 
John  Doe,  if  detained  by  you  for  no  other  cause  than  that  specified  in  the  war- 
rant of  committmennt  by ,  police  justice  of  the  city  of ,  X.Y., 

on  the day  of  ,A.D.,1H      .for  rot  finding  sureties  of  tlie 

peace  upon  the   complaint  of ,  he,  the  said  John  Doe,  having  since 

his  said  committment  found  sureties  before  us;  and  for  your  so  doing  let  this  bo 
your  sufficient  warrant. 

Witness, ,  justice  of  the  said  city  of county,  N.  Y.,  this 

*  day  of 18 

Police  d  usticc. 


No.  19. 

5  88,   Discharge  for  xmnt  of  evidence, 
POLICE  COURT  (OR  OTHER  COURT)  OF. 


THE  PEOPLE 

against 

JOHN  DOE. 


fiTATE  OF  NEW  YORK,  ^  ^^ 


COUNTT  OF  J 

WhereoBf  It  appearing  that  from  the  evidence  and  proofs  submitted  to  me  on 


£  Forms  to  the  Code 

the  examination  heretofore  had  herein,  that  there  is  not  sufficient  reason  to  fe?r 
the  commission  of  the  crime  alleged  in  the  complaint  to  have  been  threateueil^ 
I  do  hereby  order  the  said  John  Doe  to  be  discharged. 
Dated,  etc 

Police  Justice, 


No.  20. 

§  102.  Kequisition  of  Sheriff  for  MiliUry  Aid. 

"  To  Brigadier-General  (or  other  commanding  officer) : 

Sir. — Having  been  this  day  resisted  in  the  execution  of  a  warrant  of  a  ina^i.^ 
trate  for  the  arrest  of  A.  B.,  charged  with  murder  (or  having  reason  to  appre- 
hend that  resistance  is  about  to  be  made  to  the  execution  of  the  process).  I,  the 

sheriif  of  the  county  of ,  in  pursuance  of  the  statutes  of  this  State,  in 

such  case  made  and  provided,  do  hereby  require  you  and  the  military  undtT 
your  command  (or  men  of  your  command),  armed  and  equipped  as  the  law  ili- 
rects,  to  aid  me  in  the  execution  of  said  warrant  (or  other  process,  as  the  case 

may  be),  and  that  you  report  yourself  forthwith  to  me  (or  on  the day 

of.? ,  18    ,  at. o'clock,  noon)  with  your  said  command  (or  with 

the  said  number  of  men),  ready  for  service  at 

Dated ,18    . 

Sheriff  of county." 


No.  21. 

§  103.  Certificate  of  Register*, 

To  the court  (from  which  process  issued): 

I,  the  sheriff  of county,  do  hereby  certify  to  the  court  tliat  the  follow- 
ing are  the  names  of  the  persons  resisting  the  process  (describing  it)  and  their 
aiders  and  abettors. 

Dated 18    . 

Sheriff  of coonty. 

No.  22. 

§  111.  Requisition  of  Sheriff  for  Military  to  quell  a  Riot. 
To  Brigadier-General  (or  other  commanding  officer) : 

Sir, — A  riot  and  breach  of  the  peace  (or  unlawful  assembly,  as  the  case  may 

be)  having  occurred  at ,  in  the  county  of ,   I,  the  sheriff  of 

said  county,  in  pursuance  of  the  statute  in  such  case  made  and  providetl,  require 
you  with  (describe  the  kind  and  number  of  troops),  armed  and  equipped  as  the 
Jaw  directs,  to  aid  me  in  quelling  said  riot  and  breach  of  the  peace;  and  that  you 

reTX)it  yourself  forthwith  to  me  at ,  with  your  said  command  ready  for 

service. 

Dated ,  18    . 

Sheriff  of conntv. 


No.  23. 

§  104.  Return  of  names  of  aiders  and  abettora  under  the  riot  acL 
To  the  Supreme  Court  of  the  State  of  New  York  : 

I, ,  sheriff  of (or  other  officer),  do  hereby  certify  that  pur- 
suant to  a  process  of  this  court  duly  directed  to  me  for  execution  on  the 

day  of  June.  18     ,  at...  .N.  Y..  in  the  county  of ,  I  attempted  to 

execute  said  process,  but  that  John  Doe,  the  defendant  named   in  said  process, 

aided  and  abetted  by all  of  the  city  of ,  N.  Y.,  did 

forcibly  resist  and  prevent  the  leijal  execution  of  said  process. 
All  of  which  is  respectfully  submitted. 
Dated,  etc. 

Sheriff Co. 

No.  24. 

§  i:]8.  Bond  to  Change  Venue  in. Libel  Cases^ 
Know  all  Men  by  these  presents,  that  I, principal  and and 
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Bnretles,  of  the of and  State  of  New  York,  are  held  and  firmly 

bound  unto of and  a  resident  of  the  State  of  New  Tork,  in 

the  Sinn  of dollars,  to  be  paid  to  the  said or  to certain 

attorney,  executors,  administrators  or  assigns.  For  which  payment  well  an  i 
truly  to  be  made,  we  bind  ourselves  and  our  heirs,  executors  or  administrators, 

jointly  and  severally,   firmly  , by  these  presents.      Sealed  this day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

The  condition  of  this  obligation  is  such,  that  whereas  an  indictment  has  been 

found  against  the  above  named  in  the  court  of in  and  for 

the  county  of ,  for  libel  against  the  above  named in  a  cer- 
tain paper  published  at and  known  as ,  and  whereas  the 

above  named  desires  to   have   the   place  of  trial  changed  to 

county  where  said  lible  was  printed  as  alleged,  now  therefore  if  the  above  boun- 
den  if  the  place  of  trial  be  changed  as  aforesaid,  and  he  shall  be  con- 
victed of  the  said  libel,  shall  and  do  well  and  truly  pay  or  cause  to  be  paid  to 

the  above  named ,  his  reasonable  and  necessary  travelling  expenses  in 

going  to  and  from  his  place  of  residence  and  place  of  trial,  and  his  necessary  ex* 
penses  in  attendance  thereon,  without  fraud  or  delay,  theu  the  preceding  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

'l.  s. 


STATE   OF  NEW  YORK,  .  ^. 

So 


L.  8. 
L.  B. 


a 

County  of  ) 

On  this day  of in  the  year  one  thousand  eight  hundred  and 

before  me,  the  subscriber,  personally  came to  me  known 

to  be  the  person  described  in  and  who  executed  the  within  instrument,  and 

acknowledged  that  he  executed  the  same. 

(Indorsed.)    I  do  hereby  approve  of  the  sufficiency  of  the  within  named 
sureties. 

Dated 

Justice  Supreme  Court 


No.  25. 


§  145  Information  for  warrant — General  fomu 

To one  of  the  justices  of  the  peace  [or  police  justices]  in  and  for  the 

count}/  of [or  city  of^  as  the  case  may  be] : 

Richard  Roe,  of  the  town  of of  said  county,  being  duly  sworn,  says 

that  on  the day  of ,18      ,  at  the  town  of  afore- 
said, in  said  county, late  of  the  city  of ,  in  said  county  of , 

did  [here  state  with  particularity   the  ofTenee  charged.]      He   therefore  prays 

that  legal  process  may  be  issued,  and  that  the  said  ,  be  apprehended 

to  answer  to  said  complaint,  and  be  dealt  with  according  to  law. 

Dated    at  ,  in    the    county  of    ,    this  day    of 

and  held  ,  A.  D.  IS     . 

Subscribed  and  sworn  before  me  this 1 

day  of ,18    .  J 


Justice  of  the  Peace* 


No.  26. 

§  151,  Information  for  Affray^ 

county  of ,  ss: 

been   duly   sworn,   deposes   and    says,    that  he    in   said 

'  _  * .  of ;  that,  on  the  day  of  ,  18       ,  at  the 

...........  of ,  in   said  county, did,  with   force  and   arms^ 

lake  an  affray,  by  fighting  with  in   a  public  place,  to  wit: 

oainst  the  peace  of  the  people  of  the  State  of  New  York,  and  the  form  of  th© 
tatute  in  such  case  provided. 
Taken,  subscribed  and  sworn  to  before  me,  this  day  of  

8 


XO  FOBMS   TO   THB   COSX 

No.  27. 

Id.  Information  for  AnoB. 

county  of ,  as  : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of  .  that  in  the time  of  the  day  of  

18      ,  one did  willfully  set  fire  to  or  bum  a  certain to  wit: 

in  the  of  (in  which  there  were  at  thetinw 

human  beings,)  to  wit; 

Taken,  subscribed  and  sworn  to  before  me, 
this day  of 18      . 


! 


No.  28. 


Id.  Information  for  Arson,  2d  and  3d  Degreei 

county  of ,  ss.  : 

being  duly  sworn,  deposes  and  says:  That  he  resides  hi  the 

of ... ;  that  in  the time  of  the day  of ,18  ...., 

in  the  of one did  willfully  set  fire  to  or  bum  theshop, 

warehouse  or  other  building,  to  wit: in  which  there  was  not  at  the 

time  a  human  being;  said adjoined  to  or  was  within  the  curtilage  of  an 

iniiahiied  dwelling-house,  to  wit: so  that  the  said  house  wasendaoger- 

vi\  by  such  firming;  in  that  said did 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this .day  of 18  J 


^^^^^-T' [ss: 

•  •••  »  ) 


No.  29. 

Id.  Information  for  Assault  and  Battery. 


County  of. 

being  duly  sworn,  deposes  and  says:  That  he !n  the  said.... 

of ,  that  on  the day  of ,18  at  the 

of in  said  county,  one with  force  and  amis,  did 

make  an  assault,  and  him  the  said  did  then  and  there  beat,  wouudand 

ill-treat,  without cause  or  provocation  by 

t^ubscribed  and  sworn  to  before  me,  ) 

this day  of 18   J 

No.  30. 

Id.  Infonnation  for  assault  with  Intent  to  EUl 

county  of ss: 

being  duly  sworn,  deposes  and  says;  That  he  resides  in  the 

of ,  that  on  the of 18  ,  at  the 

of ,   in  said  county, with   force and   arms,  in  and 

upon  the  said.  .  then  and  there  being,  feloniously  did  make  an  assault, 

and    the  said with  a  certain ". which  the  said 

tlien  and  therein hand  had  and  held,  the  said beins;  then  and 

there  a  deadly  weapon,  and  such  means  and  force  as  were  then  and  there  liWy 
to  produce  death,  feloniously  did  beat,  strike,  cut  and  wound  with  intent  hiin. 

the  said then  and  there,  feloniously  and  willfully  to  kill  bv 

Taken,   subscribed  and  sworn  to   before  me,  this day  of , 

U   


No.  31. 


Id.  Information  for  Assault  with  Intent  to  Kiu 

with  Firearms. 
county  of ss: 

being  duly  sworn,  deposes  anrl  says:  That  he  resides  In  the 

of that, on  the dayof....'. 18  ,atthe 

^^ in  said  county with  force  and  arms.  In  and  upon  the  bolT 

o^ .'.  in  the  peace  of  the  said  people  then  and  there  being,  feloniously  did 
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make  an  assault,  and  to,  or  toward  and  agulnst the  said a 

certain then  and  there  loaded  and  charged  with  gunpowder  and  lead, 

which  the  said then  and  there  liad  and  held  the  same,  being  then  and 

there  likely  to  produce  death,  willfully  and  feloniously  did  then  and  there  shoot 

off  and  discharge  with  intent  him  the  said thereby  then  and  there 

feloniously  and  willfully  to  kill  by  

Taken,  subscribed  and  sworn  to  before  me,  this day  of , 

18   


No.  32. 


Id.  Information  for  Assault  with  Intent  to 
Kavish  Women  Ten  Years  aud  over. 

county  of ,  bb: 

beinzduly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the.... day  of 18      ,  at  the of.... 

in  said  county,...  with  force  and  arms,  in  and  upon ,  she 

then  and  there  being  a  woman  of  the  age  of  ten  years  and  upwards,  in  the  peace 
of  God  and  of  the  said  people  then  and  there  being,  violently,  forcibly  and  fe- 
loniously, did  make  an  assault,  and  her,  the  said then  and  there  vio* 

lently,  forcibly  and  against  her  will,  feloniously  did  ravish  and  carnally  know 

by  

Taken,  subscribed  and  sworn  to  before  me,  this day  of , 

18      . 


No.  33. 


Id.  Information  for  Assault,  etc.,  on  Child  undet 
Ten  Years  of  Age. 

county  of ,  ss: 

being  duly  sworn,  says  that  he  resides  in ,  that,  on  the 

day  of ,18  ,  at  the  of  ,  in   said 

county,  ,  with  force  and  arms,  in  and  upon  one  ,  she  then 

and  there  being  a  female  child,  under  the  age  of  ten  years,  to  wit,  of  the  age  of 

years,  in  the  peace  of  God  and  the  said  people  then  and  there  being,  did  make 

an  assault,  and  her,  the  said  ,  then  and  there  did  beat,  wound  and  ill 

treat,  so  that  her  life  was  greatly  despaired  of,  with  intent,  her,  the  said ^ 

feloniously,  to  unlawfully  and  carnally  know  by 

Taken,  subscribed  and  sworn  to  before  me,  I 

this day  of ,18  J 


No.  34. 

Id.  Information  for  an  Assault  on  an  Officer. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he, ,  that  on  the 

day  of ,18      ,  at  the of ,  in  said  county, 

one ,  with  force  and  arms,  in  and  upon  one ,  he  then  and 

there  being  a aud  peace  officer  of  the  said  of 

,   and   a ,   unlawfully  and  violently,  without  justifiable  or 

excusable  cause,  did  assault,  beat,  bruise,  wound  and  use  personal  violence 

upon,  and  him  evil  treat,  while  he,  the  said ,  so  being  a    and 

peace  officer  aforesaid,  was  then  and  there  lawfully  engaged  in  the  discharge  of 

bis  duties  as  such  and  peace  officer  of  said  of 

and   him,  the  said peace  officer  as  aforesaid,   did  unlawfully   and 

willfully  resist  in  the  discharge  of  his  duties  as  such  peace  officer, 

against  the  peace  of  the  people  of  the  state  of  New  York,  and  the  form  of  the 

statute  in  such  case  provided  by 

Taken,  sworn  to  and  subscribed  before  me,  ) 
this day  of ,  18      .        J 
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No  35. 

Id.  Information  for  Confining  Cows  In  a  Crowded 

Condition,  etc 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the of , 

that  on  tlie day  of 18      ,  at  the of in  tlie 

county  of ,  one wiclcedly,  unlawfully  and  wilfully  then  and 

there,  to  wit,  in ,  in  said  city,  did  keep  divers  cows  for  the  production 

of  milk  for  market,  sale  or  exchange  in  a  crowded  and  unhealthy  condition,  or  did 

feed  divers  cows  then  and  there  kept  by  him,  the  said ,  on  food  that 

produces  impure,  diseased  and  unwholesome  milk,  to  wit,  distillery  waste.  iisu> 

ally  called  swill,  or ,  in  violation  of  the  statutes  in  such  case  made  and 

provided. 

Taken,  subscribed  and  sworn  to  before  me,  1 
this day  of ,  18      .        J 


No  36. 


t 


Id.  Infonnation  for  Injury  to  Animal  by  Act 
or  Neglect. 

county  of ,  ss: 

l)eing  d uly  sworn,  deposes  lind  says :  That  he  resides  in  the of 

that  on  the day  of ,  18      ,  at  the of ,  in  the 

of ,  one did  by  his  act  or  neglect,  wilfully  wicked- 
ly and  maliciously  kill,  maim,  wound,  injure,  torture  and  cruelly  beat  a  certain 

horse,  mule,  ox,  cattle,  sheep  or  other  animal,  to  wit,  ,  belonging  to 

him,  the  said ,  or  to  one by  then  and  there 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  oi ,18  ( 


No.  37. 


Id .  Information  for  Keeping,  etc ,  Place  for 
Fighting  Animals. 

county  of ,  ss: 

being  duly  sworn  deposes  and  Bays:    That  he  resides  in  the 

of ;    that  on  the day  of 18     ,   at  the of 

in   the    county  of one wilfully,   unlawfully  and 

wickedly,  did  keep,  use,  was  connected  with  as ,  interested  in  the  man- 
agement of,  did  receive  money  for  the  admission  of  divers  persons  to  a  certain 
place,  to  wit:  for  the  purp>ose  of,  and  such  place  was  then  and  there 
kept  or  used  for  the  purpose  of  fighting  or  baiting  certain  bulls,  bears,  dogs, 
cocks  or  other  creatures,  to  wit: 
Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of ,18      .         j 


No.  38. 


Id.  Information  for  Overdriylng,  etc.,  Any 
liiving  Creature. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the  of , 

that  on  the day  of 18      ,   at  the of one 

,  did  wilfully^  unlawfully,  wickedly,  or  cause  or  procure  to  be  over- 
driven, overload,  torture,  torment,  deprive  of  necessary  sustenance,  unnecessar- 
ily beat,  cruelly  beat,  needlessly  mutilate,  needlessly  kill,  a  certain  liying  creat- 
ure, to  wit: 
by  then  and  there 

Taken,  subscribed  and  sworn  to  before  me,  \ 
this day  of ,18      •        { 
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No.  39. 

Id.  Information  for  Setting  on  Foot,  etc..  Fights 
^mong  Game  animals. 

county  of ,  ss: 

being  d  uly  sworn,  deposes  and  says,  that  he  resides  in  the of , 

that  on  the day  of  ,18      ,  at  the  of 

in  the  county  of ,  one did  wickedly,  unlawfully  and  wilfully, 

set  on  foot,  instigate,  move  to,  carry  on,  promote,  engage  in  as  a  witness,  assist- 
ant, umpire  or  judge,  or  did towards  the  furthermceof  a  premeditated 

fight  or  contention  between  game  birds,  game  cocks,  dogs,  bulls,  bears,  dogs 
and  rats,  dogs  and  badgers  or  other  animals,  to  wit; 

-wliich  had  been  theretofore  and  was  then  and  there,  to  wit:  on  the  day  afore- 
said at  the and  in  the  county  aforesaid,  premeditated  by  certain  persons 

who  then  and  there,  to  wit;  at  the  time  aforesaid  and  in  the  place 

aforesaid  did  have  the  ownership  or  custody  of  such  animals,  to  wit:  of  the 

aforesaid in  violation  of  the  statute  in  such  case  made  and  provided. 

Taken,  subscribed  and  sworn  to  before  me,  I 


this day  of ,  18 


No.  40. 

Id.  Information  Against  Disorderly  Child. 
STATE  OF  NEW  YORK,         )  „ . 

County  OP ,  p'' 

being  duly  sworn,  deposes  and  says,   that   he  in  said 

of ;  that is  a  disorderly  child,  for  that 

he  deserted   h--.  home  without  good  and  sufficient  cause,  and  kept 

company  with  dissolute  or  vicious  persons,  against  the  lawful  commands  of 
h and  is  a  disorderly  child  within  the  intent  and  meaning  of  the  stat- 
ute; and  is  of  the  age  of years,  that  the  facts  upon  which  this  affida- 
vit is  based  are  as  follows: 
Taken,  subscribed  and  sworn  to  before  me  I 
this day  of ,18      .        ( 

No.  41. 

Id.  Information  for  Disorderly  House. 

...county  of ,  ss  : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in that 

the  premises  known  as  No street,  in  the of In  said 

county,    were    on   the day    of  .....*. 18       ,  kept,   maintained, 

conducted  and  occupied  by as  a  common,  ill-governed  and  disorderly 

house,  and  common  bawdy-house  and  house  of  prostitution,  and  a  resort  for 
tipplers,  drunkards,  common  prostitutes  and  reputed  thieves,  with  other  vile, 
wicked,  idle,  dissolute  and  disorderly  men  and  women,  and  reputed  thieves,  who, 
or  most  of  whom,  are  in  the  practice  of  drinking,  dancing,  quarreling,  fighting, 
whoring,  rioting,  disturbing  the  peace,  cursing  and  swearing  at  almost  all  hours 
of  the  day  and  night,  to  the  great  damage  and  common  nuisance  of  the  people 
of  the  state  of  New  York,  there  inhabiiing,  residing  in  the  neighborhoo<l,  and 
passing  thereby;  that  the  grounds  of  deponent's  knowledge  are 
Taken,  sworn  to  and  subscribed  before  } 

me, this.... day  of 18      .    ( 

No.  42. 

Id,  Information  for  Permitting,  etc..  Place  to  be 
Kept  and  Used  for  Fighting  Dogs,  etc. 

county  of ,  ss  : 

being  duly  sworn,  deposes  and  says :    That  he  resides  in  the 

of .;  that  on  the day  of ,  IS  ,  one did  per- 
mit and  suffer  a  certain  place,  to  wii  : to  be  kept  and  used  for  the  pur- 
pose of  fighting  or  baiting  bulls,  be.irs,  dogs,  cocks  or  other  creatures,  to  witi 

he,  the  said being  the  thereof. 

Taken,  subscribed  and  sworn  to  before  } 

me,  this day  of ,  IS      .   J 
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'  No.  43. 

...      .  / 

14.  Information  for  False  Pretenses. 

county  of ,  ss: 

beiii<;duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that,  on  the day  of ,18      ,at  the , 

of ,  in  said  county ,  with  force  and  arras,  with  intent  feloni- 
ously to  cheat  and  defraud  one did  then  and  there  feloniously,  un- 
lawfully, knowingly  and  designedly,  falsely  pretend  and  represent  to  the  said 

that 

and  the  said then  and  there  believing  the  said  false  pretenses  and  re- 
presentations so  made  as  aforesaid,  by  the  said ,  and  being  Jeceived 

thereby,  was  induced  by  reason  of  the  false  pretenses  and  representations  lo 

made  as  aforesaid  to  deliver,  and  did  then  and  there  deliver  to  the  said   ; 

of  the  value  of dollars,  of  the  proper  moneys,  valuable 

things,  goods,  chattels  and  personal  property  and  effects  of  the  ^fd , 

and  the  said did  then  and  there  deceive  and  obtain  the  said 

of  the  value  of dollars  from  the  said of  the  proper  moneys, 

valuable  things,  ^oods,  chattels  and  personal  property  and  effects  of  the  sail 

by  means  of  the  false  pretenses  and  representations  aforesaid,  with 

intent  feloniously  to  cheat  and  defraud  the  said of  the  said 

of  the  value  of  dollars;  that  in  fact  and  in  truth  the  pretenses  and 

representations  so  made  as  aforesaid  by  the  said to  the  said 

was  and  were  in  all  respects  utterly  false  and  untrue;  that  in  fact  and  tmth 

the  said well  knew  the  said  pretenses  and  representations  as  by  him 

made  as  aforesaid  to  the  said to  be  utterly  false  and  untrue  at  the 

time  of  making  the  same. 

That  the  said by  means  of  the  false  pretenses  and  representations 

aforesaid,  feloniously,  unlawfully,  falsely,  knowingly  and  designedly  did  receive 

and  obtain  from  the  said  of  the  value  of dollars  of  the 

proper  moneys,  valuable  things,  goods,  chattels  and  personal  property  and  effects 

of  the  said with  intent  feloniously  to  dieat  and  defraud  the  said 

of  the  same. 

Taken,  subscribed  and  sworn  to  before  me,  1 

this day  of ,  18      .     ) 


No.  44. 


Id.  Information  for  Felony  or  Misdemeanor. 
...    county  of .^ss: 

being  duly  sworn,  deposes  and  says:    That  he  resides  in  , 

that  one at  the of ,  in  the  county  of 

aforesaid,  on  the day  of ,  IS      ,  did  feloniously,  wrongfully. 

unjustly,  unlawfully,   wickedly,  willfully,  corruptly,  falsely,  maliciously  and 
knowingly  violate  chapter.. ..of  the  laws  of  the  state  of  New  York,  passed 

,  in  that  he  did. 

Taken,  subscribed  and  sworn  to  before  me. 
this day  of 18  


I 


No.  45. 


Id.  Information  for  Forgery. 


county  of ,  ss: 

.'...being  duly  sworn,  deposes  and  says:  That  he  resides  In  the 

of ;  that  one at .'.in ,  with  intent  to  injure 

and  defraud,  feloniously  did  falsely  make,  forge  and  counterfeit,  and  cause  and 
procure  to  be  falsely  made,  forged  and  counterfeited,  and  willingly  act  and  as- 
sist in  the  false  making,  f«)rging  and  counterfeiting  a  certairt.. ,  which 

said  false,  forged  and  counterfeited  is  as  follows,  that  la  to  say, 

....  by 

Taken,  subscribed  and  sworn  to  before  me,  J 
this day  of....       ...,18    .) 


Of  Cbimixal  P^ocspubb.  I5, 

Id.  Information  for  Assault — Sharp,  Dangerous 
Weapon. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of that  on  the day  of  18    .  at  the    of  ..  

in  said  county, with  force  and  arms,  in  and  upon  the  said 

then  and  tliere  being,  did  make  an  assault,  and  the  said  

with  a  certain the  said being  then  and  there  a  sharp,  danger- 
ous weapon,  which  the  said then  and  there,  in  his  ..  hand 

Uatl  antl  held,  then  and  there  did  beat,  strike,  cut,  stab  and  wound,  with  intent 

upon  him,  the  said then  and  there  feloniously  to  do  bodily  harm,  with- • 

out  justifiable  or  excusable  cause,  by  

Taken,  subscribed  and  sworn  to  before  I 

me,  this day  of ,18    .  ( 


No.  47. 

Id.  Information  for  Bigamy. 

county  of ss: 

being  duly  sworn,  deposes  and  says :  That he  resides  in  the 

of  ..i that  one on  the day  of 

13    ,  at  the of did  marry  one and  ..^ the 

aald did  then  and  there  have  for and  that  the  said 

being  so  married  afterward,  to  wit:  on  the day  of ,18    ^ 

with  force  and  arms  at  the of in  the  county  of 

feloniously  did  marry  and  take  as one and  to  the  said 

was  then  and  there  married,  the  said being  then  and  there 

);ving  and  in  full  life. 


'I* 


I'aken,  subscribed  and  sworn  to  before  ) 

uie,  this ^  day  of 18    . ) 


No  48. 

Id.  Information  for  Breach  of  the  Peace. 

....county  of ,  ss: 

being  duly  sworn,  deposes  and  says:    That  he  is  a in  said 

town  of ...in  said  county,  that  on  the day  of  , 

18     ,  one did  make  a  breach  of  the  peace  by  quarreling,  fighting  and 

making  a  loud  noise,  and  collecting  a  crowd  in in  said of 


Taken,  subscribed  and  sworn  to  before 
me,  this.: day  of  18 


No.  49. 

Id.  Information  for  Acts  Tending  to  Create  a 
Breach  of  the  Peace 

county  of    ,  ss: 

being  duly  sworn,   deposes  and  says:    That  he    in  said 

of ,  that  on  the  day  of IS    ,  at  the 

city  of ,  in  said  county,  one  did  which  had  a 

tendency  to  excite  h    ,  and  cause  h to  create  a  breach  of  ihe 

peace  against  the  peace  of  the  people  of  the  state  of  New  York,  and  the  form  of 
the  statute  in  such  case  provided. 
Taken,  subscribed  and  sworn  to  before  ) 


me,  this IS 


No  50. 

Id.  Information  for  Burglary,  First  Degree, 
and  Larceny. 

,. county  of ,ss: 

..;..  belhlfduly  sworn,  deposes  and  says,  that  he  resides  in  the 
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of ;  that,  on  the day  of 18    ,  atthe.... of 

,  in  said  county, with  force  and  arms,  about  the  hour  of 

in  the  night  time  of  the  same  day,  the  dwelling-house  of  another,  to 

wit,  of  one there  situate,  feloniously  and  burglariously,  did  break  into 

and  enter  by  forcibly  bursting  and  breaking  an  outer  door  of  the  said  dwelling, 

or  by in  whicli  said  dwelling-house  there  was  then  at  the  same  time 

some  human  being,  to  wit:  with  intent  feloniously  and  burglarious]? 

to  commit  some  crime  therein,  to  wit:  then  and  there  the  goods  and  chattels  of 

the  said in  the  said  dwelling-house  then  and  there  being,  and  then  asd 

there  feloniously  and  burglariously  to  steal,  take  and  carry  away,  and 

of  the  value  of dollars,  of  the  goods,  chattels  and  property  of  the  said 

in  the  said  dwelling-house  then  and  there  being,  feloniously,  burgla- 
riously, did  steal,  take  and  carry  away  by 

Taken,  subscribed  and  sworn  to  before  1 

me,  this day  of ,  18    .  ( 


No.  51. 


Id.  Information  for  Burglary  and  Larceny. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says.  That  be  resides  in  the 

of that,  on  the day  of ,18    ,  atthe    of 

,  in  said  county, with  force  and  arms,  the  of 

one   there  situate,  feloniously  and  burglariously  did  breaJc  into  and 

enter,  the  same  being  a as  above,  in  which  divers,  goods  and  mer- 
chandise and  valuable  things  were  then  and  there  kept  for  use,  sale  and  deposit, 

to  wit,  the  goods  and  chattels  of  the  said .  in  said as  aWe, 

then  and  there  being,  then  and  there  feloniously  and  burglariously  to  steal,  take 

and  carry  away of  the  value  of   dollars,  of  the  goods  and 

chattels  and  property  of  the  said in  the  said as  above,  so 

kept  as  aforesaid,  then  and  there  being  feloniously  and  burglariously  did  steal, 

take  and  carrv  away  by 

Taken,  subscribed  and  sworn  to  before  me, ) 
this day  of ,18      .        ) 


No.  52. 


Subscribed  and  sworn  before  me,      \ 
this day  of 18      .J 


STATE  OF  NeTv  YORK, 
County  of 


No.   53. 

Information  against  disorderly  person^  §  899,  Sub.  S. 

\ss,: 


Information  against  disorderly  person,  §  800,  Sub.  2. 
STATE  OF  NEW  YORK,  \  „  . 

County  OF ) 

of  No street.  In  the  city 

of  Troy,  being  duly  sworn,  says  that  she  complains  of  her  husband, 

of  said  city,  of  being  a  disorderly  person,  according  to  section  899  of 

the  Code  of  Criminal  Procedure,  for  that  he  threatens  to  run  away  and  leave  his 
wife  and  children  a  burden  upon  the  public,  and  that  such  family  is  not  pos- 
sessed of  property  or  of  the  means  of  obtaining  a  livelihood  without  the  aid  of 
such  husband. 


being  duly  sworn,  says  that  he  resides  in ;  thU 

one is  a  person  in  said  city  [or  town],  of who  pretends  to 

tell  fortunes,  and  where  lost  and  stolen  goods  may  be  found ;  in  that  h^ 
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sapematnral  gifts,  and  to  the  end  that  he  extort  money  [desolbe  the  manner  of 
operation,  etc.]. 


£}ubecribed  and  sworn  before  me,  { 
this dayof J 


No  54. 

^« .  r««  ^«  ^/SGS^**'^'*  ^^^^^  disorderly  peraan,  $  8W-Suh.  5. 
STATE  OF  NEW  YORK,  F  ., 

County  of j  **" 

being  duly  sworn,  deposes  and  says  that  he  resides  In ;that 

on« is  a  person  in  the  city  of who  has  no  visible  profession 

or  calling  by  which  to  maintain  himself,  bat  who  does  so  for  the  most  part  by 
^ming,  in  that  he 

Subscribed  and  sworn  before  me, ) 
this dayof ) 


No.  55. 


Ir^formation  against  disorderly  person,  S  899,  Sab.  8. 
STATE  OF  NEW  YORK  f  „  . 

County  OF S 

, being  duly  sworn,  deposes  and  says  that  he  resides  in ;thal 

one  in   the  city  of is  a  juggler,  common  showman  and 

mountebank,  who  exhibits  and  performs  for  profit,  puppet  shows,  wire  and  rope 
dancers,  and  other  idle  shows,  acts  and  feats.  In  that  he  [describe  acts  com- 
plained of). 

Subscribed  and  sworn  before  me,  ) 
this dayof J 


No.  56. 

Information  against  disorderly  person,  $  899,  Sub.  7. 

STATE  OF  NEW  YORK,  )       . 
Rknsselaeb  County.    ) 

,  being  duly  sworn,  says  that  he  resides  in ;  that  one  .... 

in  the  said  city  of ,  is  a  person  who  keeps  in  a  public  highway 

or  place  in  said  city  of an  apparatus  or  device  for  the  purpose  of 

naming,  and  who  goes  about  exhibiting  tricks  and  gaming  therewith.  In  that  he 
£deacribe  acts  complained  of.] 

Subscribed  and  sworn  before  me.  ^      . 

oo»  • 


this-'  day  of 


:-.| 


No.  57. 

Information  against  disorderly  person,  §  899,  Sub.  8. 


STATE  OF  NEW  YORK,  } 

OF f 

,f  being  duly  sworn,  says  that  he  resides  In ;  that  one.  •••«•». 


County  OF  ^*** 


Forms  to  thb  Code 

•  ••  is  a  person  who  plays  in  a  public  highway,  or  place.  In  said  city  [or  town) 
with  cards,  dice  and  other  apparatus  or  device  for  gaming;  that  [set  outthi 
specific  acts  complained  of.] 

Subscribed  and  sworn  before  me,  1 
this day  of ) 


No.  58. 

If\formation  against  disorderly  person^  $  ^^t  Subd.  9. 

STATE  OF  NEW  YORK  i  .,  . 

County  OF j'*" 

being  duly  sworn,  says  that  he  resides  in ;  that 

who  is  an  habitual  criminal,  and  adjudged  such  at in intltf 

State  of  New  York,  on  the ...day  of ,  was  found  in 

in  said  city  of as  follows: under  circumstances  giving  rea^ 

sonable  ground  to  believe  that  he  was  intending  or  waiting  the  opportunity  U 
commit  the  crime  of 


Subscribed  and  sworn  before  me,  ) 


this day  of. 


No.  59. 

Information  against  habitual  criminal,  $  512,  Sub.  1;  $  899,  sab.  9, 

STATE  OF  NEW  YORK,  1   ,  . 

County  of f '**• 

,  being  duly  sworn,  says  that  he  resides  in ;  that 

who  is  an  habitual  criminal,  and  adjudged  such  at ,  in ,  ia 

the  State  of  New  York,  on  the day  of ,  was  found  in 

,  in  said  city  of ,  in  possession  of ,  a  deadly  uid 

dangerous  weapon,  and  in  possession  of ,  a  tool,  instrument  and  oo- 

terial  adapted  to  and  used  by  crimiuals  for  the  commission  of  crime ;  said  pos- 
session was  as  follows: 


Subscribed  and  sworn  before  me,  ) 


this day  of. 


No.  60. 

Id.  Information  Against  Persons  Having  Coitody 
of  Child  Permitted  to  Beg,  etc. 

county  of ,  88 : 

being  duly  sworn  deposes  and  says  :  That  he  resides  in  the 

of that has  the  custody  of a  child  under  the  age 

of  fourteen  years,  and  permits  and  neglects  to  restrain  such  child  from  begging* 
gathering,  picking  and  sorting  of  rags,  and  from  collecting  cigar  stumps,  boues 

and  refuses  from  markets  in  said of ,  in  that  he 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of ,  18    •••    J 


No.  61. 

Id.  Information  as  to  Violation  of  Oidinaneei' 

county  of ss : 

being  duly  sworm,  deposes  and  says:  That  he  resides  in  the 
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>f ,N.  Y.;  that  on  the day  of  ,  18    tai<) 

one did  willfully  and  unlawfully  violate  chapter 

>f  title of  the  laws  and  ordinances  of  the  ...  of 

fcforesatd,  relating  to in  that  he  did 

Subscribed  and  sworn  to  before  me,  ) 

this dayof 18      .    J 


No  62. 

Id.  Information  for  Abandoning  Maimed  Creatare> 

in  a  Public  PUce. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says :  Thathe  resides  in  the 

of that  on  the  • day  of ,18      ,  did  willfully,  un-> 

lawfully  and  wickedly  then  and  there  abandon  to  die  in  a  certain  public  place 

in  said  of ,  to  wit: a  certain  maimed,  sick,  infirm 

and  disabled  creature,  to  wit: 
Taken,  subscribed  and  sworn  to  before  ) 

me,  this dayof..  ,18      .    J 

No  63. 

Id.  Information  for  Aiding,  etc..  Persons  to 

Fight  Dogs,  etc. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the day  of ,18      ,  at  the 

of one did  willfully,  unlawfully  and   wickedly 

encourage,  aid  and  assist  one to  keep  a  certain  place,  to  wit : 

or  t<r  receive  money  for  the  admission  of  divers  persons  to  a  certain  place 

for  the  purpose  of,  and  such  place  was  then  and  there,  by  the  aid  of 

the  said  unlawfully  kept  and  used  by  the  said for  the  pur- 
pose of  fighting,  baiting  ceruin  bulls,  bears,  dogs,  cocks  or  other  creatures,  to 
wit: 
Taken,  subscribed  and  sworn  to  before               I 

me,  this dayof ,18      .    ) 

No  64. 

Id.  Information  for  Allowing  Disabled  Animals 
to  Lie  in  Highways,  etc 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the day  of ,  18      ,  at  the 

of one then  and  theretofore  being  the  owner,  driver  or  in 

possession  of  a  certain  old,  maimed  and  diseased  horse  or  mule,  which  had 
theretofore  been  turned  loose  or  left  disabled  in  a  certain  street,  lane  or  public 

place  in  said of  ,  to  wit: did  unlawfully,  willfully 

and  wickedly,  for  more  than  three  hours  after  knowledge  of  such  disability, 
allow  such  horse  or  mule  to  lie  in  a  certain  street,  lane,  or  public  place  in  said 
city  therein,  to  wit: 
Taken,  subscribed  and  sworn  to  before 


me,  this day  of ,  18 


.1 


No  65. 

Id.  Information  for  Carrying  Creatures  in 
a  Cruel  Manner. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the day  of .18      ,  one did 

willfully,  unlawfully  and  wickedly  carry  or  cause  to  be  carried  in  or  upon  a 

,  a  certain  creature,  to  wit,  ,  in  a  cruel  and  inhuman  man* 

ner,  by  then  and  there 
Taken,  subscribed  and  sworn  to  before  me,  ) 
this dayof ,  18      .    \ 
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No  66. 

Id.  Information  for  Keeping,  etc.,  &  Boom,  etc, 

for  Gambling. 

county  of ....,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that on  the day  of ,18     ,  and  at 

the  present  time,  he  did  and  does  keep  a  room,  building,  arbor,  booth,  shed, 

tenement,    boat  or   float,   to  wit: at in    the (rf 

,  to  be  used  or  occupied  for  gambling,  to  wit: or  did  and 

does  knowingly  permit  the  same  to  be  used  or  occupied  for  gambling,  to  wit: 

being  the  owner,  superintendent  or  agent  of  a  room,  building,  arbor, 

booth,   shed,  tenement,   boat  or  float,   to  wit: at io  tin 

of did  and  does  rent  the  same^  be  used  or  occupiedlor 

f ambling  to  wit: 
'aken,  subscribed  and  sworn  to  before  me, ) 


this day  of ,  18 


No  67. 


Id.  Information  for  Seisure,  etc.,  of  Oamblin; 

Apparatus. 

county  of ,  ss: 

..  being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of...    ;  ttiat  one  has  committed  an  offense,  in  that 

lie  did  and  has  as  deponent  has  reason  to  believe  and  does  beliere 

upon  his  person  or  at in  the of certain  articlei 

of  personal  property,  to  wit: or  gambling  tables,  devices  or  appantoi 

for  the  purpose  of or  public  or  private  lottery  policies,  to  wit: 

the  discovery  of  which  may  led  to  establish  the  truth  of  said  charge  for* which 
complaint  is  hereby  made  against  said 

Wherefore  deponent  prays  that  a  warrant  may  issue  as  provided  by  law  for  the 

arrest  of  said  for  diligent  search  to  b^  made  for  such  property,  table*, 

devices  or  apparatus,  and  if  found,  to  bring  the  same  before  the  magistrate  or 
justice  issuing  the  warrant,  or  in  case  of  his  absence  or  inability  to  act,  before 

the  nearest  or  most  accessible  magistrate  in  the  county  of   

Taken,  subscribed  and  sworn  to  before  I 

me,  this day  of ,18      •  { 


No  68. 

Id.  Information  for  Interfering  with  an  Officer. 
STATE  OF  NEW  YORK,  \ 

County  of ,     ) 

being  duly  sworn,  deposes  and  says:  That  heisa   ....  in  said 

of ;  that  on  the day  of ,  18     ,  at  the 

of ,  in  said  county with  force  and  arms,  did  un- 
lawfully, designedly  and  feloniously,  forcibly  interfere  with ,  he  then 

and  tliere  being  a of  the of .,  and  having  in  legal 

custody  one  upon  a   criminal  charge,  to  wit,   upon  the  charge  of 

committed  by  him,  the  said  upon  one  by 

Taken,  subscribed  and  sworn  to  before  I 

me,  this  day  of  ,18      .    ) 


No  69. 

Id.  Information  for  Killing  Unborn  Quick  CtiHL 

county  of ,  ss : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that   on  the  day  of 18       ,    at » 

the  county  of one did  feloniously  and  willfully  kill  anon- 
born  quick  cliild  by  an  injury  to  the  mother  of  such  child,  in  that I* 

did  

Taken,  subscribed  and  sworn  to  before  me,  I 
this day  of ,18      .    ) 
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No  70. 

Id.  Information  for  Larceny. 

^ county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  lie  resides  in  the 

of ,  thatontlie day  of  18      ,  at  the of 

,  in  said  county,  divert  goods  and  chattels  of  the  value  of 

dollars  and cents,  that  is  to  say: were  feloniously  stolen, 

taken  and  carried  away  from  the  possession  of  the  said ■.,  and  that  he 

has  just  cause  to  suspect  and  believe,  and  does  suspect  and  believe,  and  there 

Is  probable  cause  to  believe,  thai did  steal,  Uke  and  carry  away  the 

aame;  that  the  facts  upon  the  affidavit  is  based  are  as  follows: 
Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of ,18    ) 


No  71. 


Id.  Information  for  Larceny  from  the  Person. 

, county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ^ that»  on  the day  of ,18  ••,  at  the of 

,  in  said  county, ,  with  force  and  arms,  from  the  person  of 

,  of  the  value  of dollai-s,  of  the  goods,  chattels  and  personal 

property  of  the  said then  and  there  being  found,  feloniously  did  steal. 


Jake  and  carry  away  by 
Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of ,18    .         ( 


No.  72. 

Id.  Information  for  LibeL 

county  of ,  ss: being  duly  sworn,  deposes  and 

says:  That  he  resides  in  the of ;  that  on  the day  of 

instant,  at in  said  county,  one did  falsely,  mali* 

clously  and  scandalously  frame,  make,  write  and  compose  in  a  certain  false, 

scandalous  and  libellous  writing  of,  concerning  and  against  the  said 

to  the  purport  and  effect  following,  to  wit: and  that  with  intention  to 

scandalize  and  disgrace  the  said ,  and  to  bring  him  into  contempt,  in- 

fiuny  and  disgrace,  the  said  ,  did  afterwards,  to  wit,  on  the 

day  of ,18      .at  the aforesaid,  openly  deliver  and  publish 

to the  said  false,  scandalous  and  libellous in  that  he  did 

Taken,  8ul)scribed  and  sworn  to  before  me,  ( 
this day  of   18      .         { 


No.  73. 

Id.  Information  for  Malicious  Mischief. 

county  of ,  ss:  being  duly  sworn,  deposes  and 

says  :  That  he  resides  in ;  that  one on  the day 

of 18      ,  at  the  of did  maliciously  or  wantonly 

injure,  or  deface  a  monument  or  work  of  art,  building,  fence  or  oilier  structure, 
or  did  destroy  or  injure  an  ornamental  tree,  shnib  or  plant,  situated  on  a  private 
ground  or  on  a  street,  public  place,  public  or  private  way  or  cemetery  ;  or  did 
paint,  or  prhit  upon  or  in  any  other  manner  place  upon  or  affix  to  any  stone  or 
rock,  not  a  part  of  a  building,  or  upon  or  to  any  bridge  or  tree,  words,  letters, 
characters  or  devices,  slating,  referrinsjto  or  advertising,  or  intended  to  state, 
refer  to  or  advertise  the  sale  or  manufacture  of  any  property  or  article,  profes* 
sion,  business,  exhibition,  amusement  or  place  of  amusement,  or  other  thing,  or 
did  directly  or  indirectly  cause  any  such  act  to  l>e  done,  or  did  aid  therein,  by 
Taken,  subscribed  and  sworn  to  before  } 
ine,  this       day  of         ,  18     •  ) 
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No  74. 

Id.  Information  for  Malicious  TresptM. 

county  of ,88:  being  duly  sworn,  deposes  and 

Bays:  That  he  resides  in street  in  the '..of ,  intiw 

county  aforesaid,  that  on  the day  of in  said ,one 

did  maliciously,  unlawfully,  willfully  and  wantonly by  .... 

Taken,  subscribed  and  sworn  to  before  \ 
me,  this       day  of        18      •  ) 


No  75. 

Id.  Information — ^Manslaughter,  First  Degrea 

county  of ,  ss  :  being  duly  sworn  deposes  and  ssji^ 

he  resides  in  the  of  that :  that  on  the day  of 

18      ,  at in  the  county  of one  did  feloniously 

kill  one  without  a  design  to  efiPect  death,  by  the  act,  procurement  or 

culpable  negligence  of  said whilesaid was  engaged  in  ....by 

Taken,  subscribed  and  sworn  to  before  ( 
me,  this       day  of        ,  18      •  ) 


No.  76. 

Id.  Information  for  Mayhem. 

county  of  ,  ss:  being  duly  sworn,  deposes  and 

says:  That  he  resides  in  the ....  of ;  that  on  the day 

of ,  18      ,  at  the of   ,  one  then  and 

there  feloniously,  wilfully  and  maliciously  did  on  purpose,  from  premeditated 
design,  or  with  intent  to  kill  or  commit  a  felony,  to  wit:  cut  out  or  disable  tbe 

tongue  of  one ,  put  out  the  eye  of  one ,  slit  or  destroy  tbe 

lip,  or  slit  or  destroy  the  nose  of  one ,  cut  off  or  disable  a  limb  or 

member,  to  wit  :  of on  purpose by 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this  day  of         ,  18      .  ( 


No.  77. 
COUNTY  OF  ORANGE,  J  g  Id.  Information  for  Misdemeanor. 

CITY    OF   NEWBURGH.       J        » 

l>eing  duly  sworn  says,  thatonthe day  of  •••• ,  18      ,  at  theCity 

of  Newburgh,  in  said  County, 

Wlierefore  depoudent  prays  that  said  offender  may  be  arrested  and  dealt  with 
according;  to  law. 

Subscribed  and  sworn  to  before  me,  this 
day  of , 

18      , 
C.  L.  Waring Recorder. 


No.  78. 

Endorsement  on  above. 

RECORDER'S  COURT,  CITY  OF  NEWBURGH. 

Before Recorder. 

The  People  1 

against  ) 

Deposition  It  appearing  to  me  by  the  evidence  herein,  that  Ut* 

crime  of has been  committed,  and  that  there  is 

sufficient  cause  to  believe  the  within  named &»uilty,  I  order   ..  ...*..— 

to  be  

9  Becorder* 

Bail  required  in  the  sum  of  $ 
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No.  79. 

Id.  Information  for  Murder  Perpetrated  hy  an  Act 
Dangerous  to  Others. 

^ county  of ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the day  of ,18      ,  at  the 

of ,  in  the  county  of  ,  one did  feloniously,  wil- 
fully and  intentionally,  by  an  act  imminently  dangerous  to  others,  and  evincing 

a  depraved  mind,  regardless  of  human  life,  did  kill  one ....,  although 

without  any  premeditated  design  to  effect  the  death  of  any  particular  individual 
in  that he  did 

Taken,  subscribed  and  sworn  to  before  me,  \ 
this day  of ,18      .     ) 


No.  80. 


Id.  Information  for  Murder  Perpetrated  ia 
Commission  of  a  Felony. 

, county  of   ,  ss: 

being  duly  sworn  deposes  and  says:.  That  he  resides  in  the 

of ,  that  on  the day  of ,18      ,  at  the 

of in  the  connty  of ,  one  did,  feloniously  and 

wilfully  and  intentionally,  whilst  engaged  in  the  commission  of  a  felony,  kill 
one in  that  he  did 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of ,18      .     ) 


No.  81. 


Id.  Information  for  Murder  Perpetrated  from 
Deliberate  design. 

^ county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ,  that  one of in  the  county  of  ,  on 

the day  of 18      ,  with  force  and  arms,  did  then  and  there 

feloniously,  wilfully  and  intentionally,  and  from  a  premeditated  and  deliberate 
design  to  efifect  the  death  of  one    kill  the  said  by 

Taken,  subscribed  and  sworn  to  before  me,  ? 
this day  of ,  18      .     J 


No.  82. 

Id.  Information  for  Perjury. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says ;  That  he  resides  in  the 

•of ,  that  on  the day  of ,18      ,  instant,  at  the 

of in  the  county  of  ,a  certain  action  in  which 

was  plaintiff  and was  defendant,  was  before 

and  that  upon  the of  said  action appeared  as  a 

'Witness  for  and  on  behalf  of  the  said and  was  then  and  there  duly 

and  regularly  sworn  by  the  said as  such ;  that  the  evidence 

he  should  give  relating  to  the  matter  in  difference  between  the  said  parties 
should  be  the  truth,  the  whole  truth  and  nothing  but  the  truth;  and  that  upon 

the of  the  said  action  it  then  and  there  became  material  to  inquire 

whether and  that  thereupon  the  said being  so  sworn  as  a 

witness  as  aforesaid,  did  then  and  there  on  the of  said  action  falsely, 

wilfully  and  corruptly  depose,  swear   and  testify  among  other  thines,  that 
« ;  whereas,  in  truth  and  in  fact,  the    whereby  the  said 
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did  tben  and  there  wilfully  and  corruptly  swear  falsely  and  commit 

wilful  and  corrupt  perjury. 

Taken,  subscribed  and  sworn  to  before  me, ) 
this day  of ,18      .        ) 


No.  83. 


Id.  Information  to  Obtain  Warrant  Against 
Fighting,  etc 

county  of ,  ss: 

being  duly  sworn,  complains,  deposes  and  says:  That  he  resides  in 

the of ;  that  he  has  just  and  I'easonable  cause  to  suspect 

and  does  suspect  that  certain  of  the  provisions  of  law  relating  to  and  affecting  ani- 
mals, and  to  prevent  prizefights  and  fights  among  game  animals,  and  for  the  pre- 
vention of  cruelty  to  animals,  are  being  and  are  about  to  be  violated  by , 

at  and  within  the  particular  building  and  place  within  the   known  as 

and  now  occupied,  kept  and  used  by 

Wherefore  this  deponent  prays  that  a  warrant  may  be  immediately  issued  and 
delivered,  pursuant  to  the  statute  in  such  case  made  and  provided,  to  any  per- 
son authorized  by  law  to  make  arrest  for  such  offenses,  authorizing  him  to  enter 
and  search  such  building  and  place  and  to  arrest  the  said ,  by  what- 
soever names  they  may  be  known  or  called,  or  any  or  either  of  them  there  pres- 
ent found  violating  any  of  said  laws,  and  to  bring  such  person,  when  so  arrested, 
'.jeiore  the  nearest  magistrate  of  competent  juriidiction  to  be  dealt  with  accord* 
ing  to  law. 

Taken,  subscribed  and  sworn  to  before  me,  } 
this day  of ,  18      .        ) 


If  a  84. 


Id*  Information  as  to  Female  under  Sixteen  Years 
Living  hi  House  of  Prostitution. 

county  of ,  ss: 

being  dulyswom,  deposes  and  says:  That  he  resides  in  the 

of ,  that  he  has  just  and  reasonable  cause  to  suspect  that a 

female  child,  of  the  age  of years,  is  living,  detained  and  kept,  in  a 

house  and  place  No street,  in  said of  ,  for  the 

purposes  of  prostitution.    That  the  grounds  of  deponents  suspicioa  are  as  fol- 
lows: 

Taken,  subscribed  and  sworn  to  before  me,  1 
this day  of ,18      .    J 


COUKT, 

County  of 


No.  85. 
Id.  Information  for  Public  Intoxication. 


vs. 

....  county,  ss: 

being  duly  sworn,  deposes  and  says:    That  he  is ;  thattha 

aboved  named  defendant  was  on  the  day  of ,  18    ,  about 

M..  intoxicated  in  a  public  street  or  place,  to  wit: in  said  

of contrary  to  the  provisions  of  the  act  entitled  "An  act  to  revise 

and  consolidate  the  laws  regulating  the  sale  of  intoxicating  liquois,"  passed 

April  30.  1892. 

Subscribed  and  sworn  to  before  me,  ) 

this dajr  of 18.      ) 

The  defendant,  immediately  on  being  brought  before  said  Jiutioe,  was  inform^ 


Of  Cbiminai.  Procedixkje. 

• 

«dof  the  charge  against  h and  h right  to  the  ai< 

in  every  stage  of  the  proceedings,  and  before  any  other  proceedings 

plead guilty Tried  and  convicted  and  fined  { 

and $ costs,  or  be  committed  to  tlie  penitential 

M^  county,  for  the  term  of days,  unless  the  fine  he  soon< 


No.  86. 

Id.  Information  for  Receiving  Stole 

county  of ,8s: 

beingduly  sworn  says:  That  he  resides  in  the oi 

that,  on  the day  of 18    ,  at  the of  .. 

said  county, being  a  person  of  evil  name  and  fame  and  dis 

▼ersations,  and  common  buver  and  receiver  of  stolen  goods,  with  fore 

of  the  value  of  dollars,  of  the  goods  and 

by then  lately  before  feloniously  stolen  of  the  sal 

unlawfully,  unjustly  and  for  the  sake  of  wicked  gain,  did  felonioi 

and  have  the  said then  and  there  well  knowing  the  saic 

chattels  to  have  been  feloniously  stolen ;  that  the  facts  upon  which  t 
is  based  are  as  follows : 
Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of 18    .        J 


No.  87. 

Id.  Information  for  Reckless 

coimty  of ,88  : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  th< 

of ,  that  one who  was  tlien  and  there  driving  a 

riage,  to  wit,  a upon  aceriain  turnpike  road  or  public  higl 

this  state,  to  wit,  upon  a  certain in  the of 

then  and  there  was  such  a  turnpike  road  or  public  highway,  with 
passengers,  in  said  carriage,  did  then  and  there  at  the  time  and  pla* 
wilfully,  unlawfully,  wickedly  and  maliciously  run,  cause  or  permit  t 
horses  then  and  there  attached. 
Taken,  subscribed  and  sworn  to  before  me, ) 
this day  of 18    .        J 


No.  88. 


Id.  Information  for  Refusing  to  Aid  a 
State  of  New  York,  (      . 

COUXTYOF  P*** 

being  duly  sworn,  deposes  and  says:    That  he 

of ;  that  on  the day  of  1 

of ,  in  said  county,  did  wilfully  and 

disobey  the  command  and  request  of the  said 1 

time  a aud  peace  officer  of ,  in  and  forthesaid of 

juid  an  officer  authorized  to  execute  criminal  process;  and  the  sai( 
having  as  such  officer,  then  and  there  commanded  the  assistance 

in  securing  and   conveying   to   the  one 

of aforesaid,  that  had  then  and  there  been  di 

by  the  said policeman,  and  police  officer  as  aforesaid,  ] 

peace  of  the  people  of  the  state  of  New  York,  and  the  form  of  th 

sach  case  provided. 

Taken,  subscribed  and  sworn  to  before  me,  I 

"  thU day  of ....  IS    .        ) 


No.  89. 

Id.  Information  for  Rescuing  a 

county  of ,  ss  : 

being  duly  sworn,   deposes  and  says:    That  he 
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of ,  that  on  the day  of  18    ,  that  tlw 

of in  said  county with  force  and  arms,  did  un- 

iawfully,  designedly  and  feloniously,  forcibly  rescue  from  the  custody  of  one 

he  then  and  there  being  a and  peace  offlciflr  of  the 

•of ,  one a  prisoner,  then  and  there  held  in  the 

legal  custody  of  him,  the  said upon  a  criminal  charge,  to  wit,  upon 

the  charge  of  committed   by  him,  the    said    upon  one 

by  

Taken,  subscribed  and  sworn  to  before  me, ) 
this day  of ,18    .        J 


No.  90. 


Id.  Information  for  Robbery — First  d^ree. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the   day  of    ,  18    ,  at  the 

•of ,  in  said  county,  with  force  and  arms,  in  and  upon  one 

,  in  the  peace  of  €k)d  and  of  the  said  people  then  and  there  being,  fe- 
loniously did  make  an  assault,  and  him,  the  said ,  did  then  and  there 

feloniously  put  in  fear  of  some  immediate  injury  to  his  person  and  in  danger  of 
liis  life,  did  then  and  there  feloniously  and  violently  steal,  take  and  carry  away 

from  the  person  and  against  the  will  of  the  said ,  value  of 

dollars,  of  the  goods,  chattels  and  property  of  the  said by 

Taken,  subscribed  and  sworn  to  before  me,  \ 
this day  of ,18    .      J 


No.  91. 

Id.  Information  for  Seduction. 

oountyof ,  ss: 

•    beiugdulyswoni,  deposes  and  says  :  That  she  resides  in  the 

of ;  that  on  the day  of ,18      ,  at  the 

i'i ,  in  said  county,  one with  force  and  arms,  under  promise  of 

marriage,  did  seduce  and  have  illicit  connection  with  one she,  the 

said ,  then  and  there  being  an  unmarried  female  of  previous  chaste 

■character. 

Taken,  subscribed  and  sworn  to  before  me, ) 
this day  of -  ,18      .    f 


No.  92. 


Id.  Information  Against  Person  Selling,  etc., 

Chattels. 

county  of ,  ss: 

• being  duly  sworn,  deposes  and  says:  That  he  resides  in  : 

that  he  did,  on  the day  of ,  18      ,  hire,  loan  and  let  to  one 

a .and said did,  witliout  the  consent  of , 

%vho  is  the  owner  thereof,  sell  and  deliver  the  same,  or  did  pawn  or  pledge  the 
same  at ,  to  one and  obtain  thereon  and  therefor  the  sum  of 

Taken,  subscribed  and  sworn  before  me,       \ 
this pay  of ,  IS      .      f 


No.  93. 

Id.  Information  Against  Person  Selling  Material, 
etc..  Furnished  to  be  Manufactured. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says  :  That  he  resides  in  the 

•o^ that  on  the day  of ,  18  at  the 
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of one did  wilfully  pawn,  pledge,  sell  and  convert  to  h 

own  use  material,  to  wit:  of  the  value  of furnished  to  U 

by for  the  purpose  of  being  manufactured  into by 


Taken,  subscribed  and  sworn  to  before 
me,  this day  of ,  18 


( 


No  94. 


Id.  Information  for  Selling,  etc.,  Mortgaged 

Property. 

county  of ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the of 

,  that  on  the day  of ,18   ,  one gave,  executed 

and  delivered  to a  mortgage  upon  certain  personal  property,  to  wit : 

of  the  value  of dollars. 

That  afterwards  and  on  the   day ,  18    ,  at in  said 

<x>unty  of ,  while  the  said  mortgage  was  a  lieu  on  the  said  personal 

property,  the  said with  intent  to  defraud  said the  mortgagee 

of  said  property,  or a  purchaser  of  said  property  from  said , 

did  wilfully,  maliciously  and  unlawfully  sell,  assign,  exchange  and  secrete  the 

aforesaid  personal  property  so  mortgaged  or  sold  as  aforesaid  by  said 

to  said by 

Taken,  subscribed  and  sworn  to  before  ) 

me,  this day  of ,18      .      ) 


No.  96. 

WARRANT,  GENERAL. 

§151. 
COUNTY  OP 

In  the  name  of  the  people  of  the  State  of  New  York: 
To  any  peace  oflScer  in  the 

Information,  upon  oath,  having  been  this  day  laid  before  me,  that  the  crime 
of has  been  committed,  and  accusing thereof. 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 

and  bring  him  before ,  at 

Dated  at    ,  this day  of ,18    . 


Justice  of  the  Peace. 


No.  96. 

Endorsement  thereon. 

RECORDER'S  COURT,  City  of  Newburoh. 

Before Recorder. 

THE  PEOPLE  I 

AOAINST  j 

W  ARRANT. — Recorded  on  page served  the day  of 

188     ,  by  ofticer 

To  the  Hher{(f^  or  any  othor  officer  of  the  Peace  in  the  County  of  Oranrje  : 
You  are  hereby  empowered  and  directed  to  arrest  the  within  named  defend- 
ant      on  Sunday  or  in  the  ni£^ht-time. 

C.  L.  Waring, 

Recorder,  City  qf  Nevoburgh* 


2S  Forms  to  thk  Codb 

No.  97. 

Beturn  where  all  the  drfendanta  cannot  he  fmind, 

I  have  arrested  the  within and and  have  themhert 

In  my  custody,  but  the  within-named cannot  be  found. 

Dated,  etc. 

ConBtaMe^ 


No.  9a 

Beturn  where  the  magistrate  Uauing  the  warrant  is  absent,  §§  163,  166. 

As  within  commanded,  I  have  arrested  the  within-named  defendant,  and  I 
hereby  return  that  on  making  the  arrest  I  forthwith  brought  the  said  defendant 
to  the  office  of  the  magistrate  who  issued  the  warrant,  bat  that  the  said  magist> 
rate  was  absent  therefrom. 

Dated,  etc. 


Constable, 


No.  99. 

Beturn  when  the  magistrate  insuing  the  warrant  has  gone  out  of  office^ 

I  hereby  certify  that  I  have  arrested  the  within  named  defendant,  and  that  it 
the  time  of  sucli  arrest,  the  magistrate  issuing  the  warrant,  liad  ceased  to  be 
such  magistrate  by  the  expiration  of  his  tenxLof  office  [or  otherwise]. 

Dated,  etc 


Constable, 


No.  100. 

Warrant  after  prisoner  has  escaped  or  been  rescued^  {  828. 

STATE  OF  NEW  YORK,  I  ^.  . 
County  of  j  *** ' 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK : 

To  [as  in  No.  17.] 

Information  upon  oath  having  been  this  day  laid  before  me  by 

a  constable  of  this  county,  to  whom  a  warrant  had  heretofore  been 
issued  for  the  arrest  of  tliat  he  had  arrestetl  the  said  by 

virtue  thereof,  and  that  the  said  had  afterwards  at  tlie  city  of 

in  said  county  of on  the  tenth  day  of ,  escaped  [or  been 

rescued]  from  the  custody  of  said You  are,  therefore,  again  com- 
manded to  forthwith  apprehend  the  said  and  bring  him  before  roe  at 

niy  office  in  the  of ,  in  said  county  of aforesaid, 

to  be  dealt  with  according  to  law,  or  in  case  of  ray  absence  or  inability  to  act, 
before  tl^  nearest  and  most  accessible  magistrate  in  this  county. 

Dated,  etc. 


Justice  of  the  PeaeS' 


No.  101. 

§§  827-82S.    Warrant  for  the  arrest  of  a  fugitive  from  another  statOr 

[Formal  part  as  in  No.  04.] 

Information  upon  oath  having  been  this  day  laid  before  me  by .....that 

had  committed in  the  State  of on  the day 

ot ,  IS    ,  and  is  now  a  fugitive  from  justice  in  the  county  of 

In  this  state. 

You  are  therefore  commanded  forthwith  to  arrest  the  above-named 
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and  bring Wm  before  me  at  my  office  J n  the of .,  N.  Y.,orIn 

the  case  of  my  absence  or  inability  to  act,  before  the  nearest  and  most  acoea- 
ailrie  magistrate  in  this  county. 
Dated,  etc  Jus.  of  the  Peace. 


No.  102. 

S  829.     Form  of  commitment  of  fugitive,  etc. 
STATE  OF  NEW  YORK,        ) 

COUNTTOP ,  J       ' 

The  within  named  having  been  brought  before  me  under  this  war- 

rant, and  it  appearing  to  me  that  from  an  examination  b^  me  had,  that  he  is 
ffuilty  of  the  crime  charged,  and  that  he  is  a  fugitive  from  justice  as  therein  set 
Forth,  I  therefore  commit  the  said  to  the  sheriff  of  the  coimty  of 

[or  to  the  keeper  of  the  commou  jail)  for  the  space  of  thirty  days  [or 

other  reasonable  time],  or  until  he  shall  be  discharged  by  due  course  of  law. 

Dated,  etc. 

Jus.  of  the  Peace. 


No.   103. 

{  882.    Notice  to  district  attorney  of  commitment  of  a  fugitive  from  justice. 

To ,  district^Attomey  of county: 

Sib. — Please  to  talce  notice  that  I  have  this  day  committed  a  fugi-> 

tive  from  justice  from  the  State  of ,  chained  with  the  crime  of 

committed  in  said  state  of ,  to  the  sheriff  of county  to  await 

the  action  of  the  authorities  of  the  State  of aforesaid. 

Dated,  etc. 

Yours,  etc., 
•  Committing  Magistrate. 

No.  104. 

notice  to  the  governor,  etc,  of  the  State  having  Jurisdiction  qf  the  fugitive, 

(§  833.) 

To  Hon. ,  Governor  qf  the  State  of : 

Sib,— The  sheriff  of county,  State  of  New-Yorlc,  has  in  charge 

and  subject  to  your  action  cue  charged  with committed 

within  your  State  on  the  ....  day  of 18    .    Awaiting  your  motion, 

I  remain, 

Very  respectfully  yours. 


DiaU  Atty.  of Co.,  N,  Y. 


No  105. 

§  151.  Warrant  for  Seizure  of  Gaming  Apparatus, 

OF ,  J 

In  the  name  of  the  people  of  the  state  of  New  York  :  To  any  peace  officer  of 

the  county  of : 

Whereas,  complaint  on  oath,  has  beep  d  jIv  made  before  me, a  .... 

justice of  the .  of ,  that  one 


We,  therefore,  command  you  fortliwirh  to  arrest  the  said to  make 

diligent  search  for  such  property,  tables,  devices  or  apparatus;  and  after  de- 
nianding  entrance,  to  break  open  and  enter  said  house  or  place,  and  any  house 
or  place  wherein  such  such  gambling  tables,  establishment,  devices  or  apparatus 
shall  be  kept,  and  to  seize  the  aforesaid  gambling  tables,  establishment,  appara- 
tus or  devices,  and  deliver  the  same  to of  the ,  and  to 

retnm  this  warrant  with  your  doings  thereon  indorsed,  tome,  the  said , 

At  the in  the  said of ,  or,  in  ease  of  my 

20 
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absence  or  inability  to  act,  before  the  nearest  or  most  accessible  magistrate  ta 
the  county  of " Hereof  fail  not  at  your  peril. 

Witness  the  said ,  at  the of ,  ia  the 

county  aforesaid,  the day  ox ,18  ... 

[SigmUure.] 

By  virtue  of  the  within  warrant  I  have  seized  the  following: 

Dated , 18  ... 


No.  106. 

S  151.    Warrant  as  to  Female  Under  Sixteen  Years, 

Living,  etc:,  in  House  of  Prostitution. 

POLICE  COURT,  )       . 

County  of  j  bs. 

In  the  name  of  the  people  of  the  state  of  New  York  :  To  any  peace  officer  o/ 
the  county  of : 

Whereas,  complaint  has  this  day  been  made  by ,  of  the  

of ,  in  the  county  of ,  on  oath,  before a 

justice  of  the of ,  that  on  the day  of  

18      ,  at  the  ,  in  said  county,  one ,a  female  child,  of  tb« 

age  of years,  is  living,  detained  and  kept  in  a  house  and  place  No. 

street,  in  said of ,  for  the  purposes  of 

prostitution  ;  and  whereas,  in  the  judgment  of  said  justice,  said his 

i'list  and  reasonable  cause  to  suspect  that  said  child  is  so  living,  detained  and 
;ept  as  aforesaid,  against  the  peace  of  the  people  of  the  state  of  New  York,  sDd 
the  f onn  of  the  statute  in  such  case  provided : 

We,  therefore,  command  you  forthwith  to  enter  and  search  said  house  and 
place,  and  bring  said  child,  together  with  all  persons  occupying  said  house  or 

place  or  in  charge  thereof ,  before  the  said ,  at  the  in  4b6 

said of ,  with  this  warrant,  and  a  return  of  your  doings 

thereon  indorsed,  to  be  dealt  with  according  to  law.    Hereof  fail  not  at  your 
peril. 

Witness,  the  said ,  at  the  of ,  In  the  county 

aforesaid,  the    day  of ,18 

[Signature.] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named 

and  now  have  her  before  the  magistrate  by  whom  this  warrant  was  issued. 

Dated ,18      . 


No.  107. 

Warrant  for  habitual  criminalf  §  512  subdiv,  1,  §  809,  sub.  9l 

STATE  OF  NEW  YORK,    )        . 
County  of  J 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
To  

WhereaSy  Complaint  has  this  day  been  made  by   of  the of 

on  oath,  before one  of  the  justices  of  the  peace  of  the 

(or  police  justice)  of  the  said  city,  that  on  the day  of 

18  at  the in  said  county,  one who  is  an  habitual  crimi- 
nal, was  found  in  possession  of a  deadly  weapon  and  in   possession 

of tool,  instrument  or  material  adapted  to  and  used  by  crimi- 
nals for  the  commission  of  crime,  wtliout  being  able  to  account  there- 
for to  the  satisfaction  of  the  said  justice,  against  the  peace  of  the  people 
of  the  state  of  New  York,  and  the  form  of  the  statute  in  such  case  provided; 

we  therefore  command  you  forthwith  to  take  the  body  of  the    said 

and  bring  h      before  the  said  ,  at  the court-room,  in  the 

said ,  with  this  warrant,  and  a  return  of  your  doings  thereon  indonedi 

to  be  dealt  with  according  to  law.    Hereof  fail  not  at  your  pedL 
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WitneMy  tbe  said at  the in  the  county  aforesaid,   the 

day  of 


Justice  of  the  Peace  (or  Police  Justice), 


No.  108. 


Id.  Warrant  to  Prevent  Prize  Figlits,  Cruelt7 

to  Animal,  etc. 
Court  |  ^^  . 

OF  ,  S 

In  the  name  of  the  people  of  tlie  state  of  New  York  :    To  any  sheriff,  consta* 

Me,  marslial  or  policeman  of  the   city  and  county  of ,  greet* 

ing  : 

\\'liereas has  made  oath,  to  and  before  me,  ,  a... justice- 

in  and  for  the of ,  that  he  has  just  and  reasona- 
ble cause  to  suspect,  and  does  suspect,  that  certain  of  the  provisions  of  law  relat- 
ing to  and  effecting  animals,  and  to  prevent  prize  fights  and  fights  among  came 
animals,  and  for  the  prevention  of  cruelty  to  animals  ;  are    beine  ana   are 

about  to  be  violated  by ,  at  and  withhi  th^  particular  building  and 

place  within  the  city  and  county  aforesaid,  known  as ,  and  now  occu- 
pied, kept  and  used  by 

Now,  therefore,  I, a justice as  aforesaid,  do  autho* 

rize  you  to  enter  and  search  the  said  building  and  place  within  the 

and of ,  known  as ,  and  to  arrest  the  said by 

whatsoever  names  they  may  be  known  or  called,  or  any  or  either  of  them  there 
]>resent  found  violating  any  of  said  laws,  and  to  bring  such  person  when  so  arrest- 
«d  before  the  nearest  magistrate  of  competent  jurisdiction  to  be  dealt  witb 
according  to  law.     Hereof  fail  not  at  your  peril. 

Witness,  the  said ,  at  the of ,  in  the  county  afore^ 

said,  the day  of ,18 

[Si(/nature,  ] 

§  loa 

The  within  named ,  having  been  brought  before  me  under  this  war- 
rant,   committed  for  examination  to  the  sheriff  of  the  county  of 

§  no. 

I  do  hereby  order  and  direct  that  the  arrest  on  within  warrant  may  be  made. 
on  Sunday  or  at  night. 

No.  109. 

§§  151-4.  Warrant  of  Arrest  for  Misdemeanor. 
court,  county  of ,  ss: 

In  the  name  of  the  people  of  the  state  of  New  York.     To  any  peace  officer  in 
the  county  of ; 

Information  upon  oath  having  bt'cn  this  day  laid  before  me,  that  the  crime  of 
has  been  committed,  and  accusing thereof: 

Yon  are  therefore  commanded  forthwith  to  arrest  the  above  named 

and  bring h....  before  me  at  the court,  in  the of , 

in  the county  of or  in  case  of  my  absence  or  inability  to- 

met,  before  the  nearest  or  most  accessible  magistrate  in  this  county. 

Datedatthe of this  day  of  ,18      . 


No.  110. 

§  1.57.  Proof  of  Justice's  signature. 

of county  of ss: 

being  duly  sworn  says,  that  he  resides  in  the  of , 

that  the  name  of ,  signed  to  the  above  warrant  of  arrest,  is  the  hand- 

-writing  of ,  who  is  a   justice of  the  of 

,  in  the  county  of ,  by  whom  the  above  warrant  was  issued. 

Sworn  before  me,  this day  of 18 


32  Forms  to  the  Code 

No.  111. 

la.  ReturiL 

By  virtue  of  the  within  warrant  I  have  arrested  the  within  named 

at  in  the  county  of and  now  have  h      before  the  magi»> 

trate  by  whom  this  warrant  was  issued,  or  before a  magistrate  in  th« 

said  county  of he  having  required  me  to  do  sow 

Dated  at the day  of 18 

[Sigjiature.] 
§  156.  Endorsement  upon  Warrant. 
Tliis  warrant  may  be  executed  in  the  connty  of 


No  112. 


S  159.  Undertaking  to  Appear  Before  Magistrate  Inuing 

Warrant  Taken  in  the  County  of 

County  of ss: 

We, of in  the  county  of by  occupation  a 

defendant,  and of in  the  county  of by  occupatioD  a 

and of  in  the  county  of  by  occupation  a 

sureties,  acknowledge  ourselves  jointly  and  severallv  to  owe  the  people 

of  the  state  of  New  York,  each  the  sum  of hundred  dollars,  to  be  nuule 

and  levied  of  our  respective  goods  and  chattels,  lands  and  tenements,  to  the  use 
of  the  said  people,  if  default  shall  be  made,  in  the  condition  following: 

The  condition  of  this  recognizance  is,  that,  whereas  information  has  been 

made  on  oath,  before a justice  for  the ,  that 

on  the day  of   ,  18      ,  at  the in  said  county,  the 

crime  of was  committed,  and  accusing thereof.  And,  where- 
as, the  said justice  as  aforesaid,  did,  on  the day  of, 

,  18      ,  duly  issue  a  warrant  for  the   arrest  of  said And, 

whereas,  the  said   has  been  duly  arrested  in  the  county  of i 

and  having  required  the  officer  making  the  arrest  to  take  him  before  a  magi^ 

trate  in  the  said  county  of ,  he  has  this  day  been  duly  brought  before 

me,  the  undersigned,  one  of  the of  said  county  of 

Now,  therefore,  if  the  said shall  personally  be  and  appear  before  th« 

said justice aforesaid,  at  the ,  in  the afore- 
said, on  the day  of ,18      ,  at o'clock  In  the 

noon,  then  this  recognizance  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue;  and  we,  the  said  sureties,  will  pay  to  the  people  of  the  state  of  Xew 
York  the  said  sum  of hundred  dollars. 

Taken,  subscribed  and  acknowledged  before  \ 

me  this day  of ..,18      •         ) 

Add  justification. 


No.  113. 

§  150.  Certificate  of  admission  to  bail 

I justice  of  of  the  of   do  hereby 

certify,  that  I  have,  this  day  of 18      Skdmitted  the  within 

named to  bail  for  his  appearance  before  the  magistrate  named  in  the 

within  warrant,  and  taken  bail  from     h    accordingly. 

[Signaturt,] 

No.  114. 

5  117,  Subd.  3.  Information  Against  Person  Arrested 
Without  Warrant,  for  Committing  a  Felony. 

county  of  ,  ss:  being  duly  sworn,  deposes  ani 

says  ; 

That  he  is  a  peace  officer  in  the aforesaid  ;  that  having  reasonable 

cause   for  believins?  that  one   committed  the  crime   of    in 

he  arrested  liim  without  a  warrant  on  the  day  of  ,18  .a** 


Of  Criminal  Pbocedurb  *^3 

said  ;  that  the  grounds  of  deponent  for  believing  that  Bald committea 

said  crime  are  as  follows: 

Taken,  subscribed  and  sworn  to  before  me,   ( 

thisdayof ,18      f 

[Siyruiture,] 

No.  115. 

§  18&-9.  Statement  and  Questions  Put  to  Defendant^* 

by  Justice. 

- court of county  of 18 

Before Justice. 

The  People 
vs. 

Before » Justice. 

The  defendant  immediately  on  being  brought  before  said  justice  was  informed 
by  said  justice  as  follows  : 

You  are  charged  with  the  crime  of 

Tou  have  the  right  to  the  aid  of  coimsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  are  had. 

Question.  Do  you  require  counsel  ?  If  you  do,  you  will  be  allowed  a  reason- 
able time  to  send  for  him,  and  the  examination  will  be  adjourned  for  that  pur- 
pose. 

Answer 

( appeared  as  counsel  for  the  defendant,  or  no  counsel  appearing,  and 

^ter  waiting  a  reasonable  time  therefor,  the  said  justice  put  the  following 
questions  to  defendant)  : 

Question.  Do  you  desire  an  examination  of  this  case,  or  do  you  waive  exami- 
nation and  elect  to  give  bail  ? 

Answer. 

[SignatureJ] 

No.  116. 

§  192.  Bail  for  Defendant's  Appearance  before  Justice. 

STATE  OF  NEW  YORK,     ) 

County  of ^  ss  : 

or ) 

TiiK  People 
against 

defendant    . 

An  Information  having  been  laid  before .'!.., Esq.,  justice  of  the  peac«% 

charging »  defendant    ,  with  the  offense  of ,  and  he  having  been 

brought  before  said  justice  for  an  examination  of  said  charge,  and  the  hearing 

thereof  having  been  adjourned  

'We,    defendant     , 

residing  at ,  in  the of ,  county  of ,  X.  Y..  by 

occupation  a ,  and surety,  residing  at ,  in  the 

of ,  county  of X.  Y.,  by  occupation  a ,  hereby  undor- 

take  that  the  above-namtxl ,  defendant    ,  shall  personally  appear  before 

the  said  magistrate,  during  the  said  examination,  or  that  we  will  pay  to  the 
PRjple  of  the  State  of  New  York,  the  sum  of dollars. 

Dated  at ,  N.  Y.,      } 

this.... day  of  ....18      .  ) 

[Signature.] 

STATE  OF  NEW  YORK,      J 
CoirXTY  OP J 

« 

On  this day  of ,   A.   D..   18-    ,  before  me.   the  subscriber, 

personally  came and ,  to  me  personally  known  to  be  the  same 

persons  described  in  and. who  executed  the  above  undertaking  of  bail,  and  sever- 
fldly  acknowledged  that. they  executed  the  same. 

[Stf/nature.] 
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No.  117. 


I  ss :  JustificaUon  of  Bafl. 


County  of 

OF 

soret to  the  foregoing  undertaking  of  bail,  being  sworn,  nyt 

that  he  is  a  resident  of  and  a holder  within  the  state  of  New  York  an4 

county  of ,  and  is  worth dollars  over  all  the  debts  and  liabilities 

which  he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from 
levy  and  sale  under  an  execution. 
Sworn  to  before  me,  this     1 

day  of ,18  ...     ) 

JtuHce  qfthe  Peace, 

I  hereby  allow  the  foregoing  undertaking  of  bail,  and  approve  of  the  suret* 

therein  named. 

IHtedthis #dayl 

of ,18      .    J 

[Signature.] 

No.  118. 

§  193.  Commitment 

The  w!thin  named  A.  B.,  having  been  brought  before  me  under  this  wamnt^ 

is  committed  for  examination  to  the  sheriff  of  the  county  of ,  or  in  the 

city  and  cotmty  of  New  York,  to  the  keeper  of  the  city  prison  of  the  city  of  Ker 
York. 


Nc.  119. 

§  198.    SUtement  of  Defendant 

Question— -What  is  your  name  and  age  ? 

Answer — 

Question — ^Where  were  you  bom  ? 

Answer — 

Question — Where  do  ^'ou  reside  and  how  long  have  yon  resided  there  f 

Answer — 

Question— What  is  your  business  or  profession  ? 

Answer — 

Question — Give  any  explanation  you  may  think  proper  of  the  circumstances 
appearing  in  the  testimony  against  you,  and  state  any  facts  whl<^  you  think  will 
tend  to  your  exculpation  ? 

Answer-^ 


No.  120. 

§  m. 

At  the  close  of  the  examination  of  the  witnesses  on  the  part  of  the  people,  the 
defendant  was  informed  by  me  of  h  . .  right  to  make  a  statement  in  relation  to 
the  charge  against  h.  .as  required  by  section  196  of  the  Code  of  Criminal  Proce- 
dure, and  after  being  so  informed,  .  .he  did  waive  h  . .  right  to  make  the  same. 

[Signature.] 


No  121. 

§  200.     Authentication. 

I, ,  a  justice of  the of do  hereby  certifr 

that  at  the  close  of  the  examination  before  me  of  the  witnesses  on  the  part  of 
the  people  in  the  above  action,  I  informed  the  defendant  that  it  was  h  . .  right 
to  make  a  statement  in  relation  to  the  charge  against  li. . .  .and  the  nature  of 

the  charge  was  stated  to  h ;  that  the  statement  was  designed  to  enable  h. . . . 

if  h....saw  fit  to  answer  the  charge  and  to  explain  the  fkcts  alleged  against 
h. . . . ;  that  h . . .  .was  at  liberty  to  waive  making  a  statement,  and  that  n.... 

waiver  could  not  be  used  against  h on  the  trial ;  that  after  being  soinfomxd 

ti. . .  .made  the  following  statement. 

Dated  at  the of , ) 

this day  of 18      .J 

iSiffnaUere] 
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Nol2Z 

§  201.    After  SUtement  or  Waiver. 

After  the  wairer  of  the  defendant  to  make  a  statement,  or  after  the  defendant 
made  a  statement,  the  following  witneaaea  were  produced,  sworn  and  examined* 
by  and  on  behalf  of  the  def  eiKlant* 

[Signature,} 

No  123. 

§  224.    Testimony. 
Thk  People 
vs. 

Before  justice 18      • 

Arrested  by ,, 

being  duly  sworn,  deposes  and  says  : 

Question — ^What  is  your  name  and  age  ? 

Answer — 

Question— Where  do  you  reside  ? 

Answer — 

Question — ^What  is  your  business  or  profession  f 

Answer — 

Court,  ) 

Ck)uxTy  OF  ,    (  ^^' 

I, ,  a justice  of  the of ,  do  hereby  certify 

that  the is  the  testimony  given  by ,  a  witness  sworn  on  the  part 

of  the ,  who  stated  his  name  to  be ,  his  age  to  be hia 

business  or  profession  to  be 

Dated  at  the of ,  this day  of ,18 

[Signature.}  . 

No.  124. 

§  227.  Indorsement  to  be  made  on  deposition 
and  statement  of  defendant  in  cas  j 
of  prisoner's  discharge. 

There  being  no  sufficient  cause  to  believe  the  within  named guilty  of 

the  offense  within  mentioned,  I  order  him  to  be  discharged. 

[Signature,} 

No.  125. 

§  207.   Order  qf  discharge  when  defendant  is  in  J  ail 

POLICE  COURT  (OR  JUSTICES'  COURT). 

STATE  OF  NEW  YORK,  )   „„  . 

County,    j  ^®  " 

To  the  keeper  qf  the  common  jail  of county  . 

You  are  hereby  required,  on  the  receipt  of  this,  to  discharge  from  your  cus- 
tody who  was  committed  to  jail  by  me, ,  justice  of  the  peace 

of county,  charge  with  the  offense  of  [set  out  in  the  charge]. 

Dated,  etc. 


Justice  qf  the  Peace  (or  Police  Justice), 


No.  126. 

Commitment  for  further  examination 
POLICE  COURT  (or  JUSTICES'  COURT). 

The  sheriff  of county  will  receive  and  safely  keep  within  the  common 

jail  of  said  county  for  further  examination 

charged  before  me  with  the  offense  of  (set  forth  briefly  the  offense). 

Di^ed,  etc. 


Police  Justice  {or  Justice  qfthe  Peaee)m 


\ 
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No  12 


i. 


§§  208,  2<K).  Indorsement  to  be  made  on  deposi- 
tions and  statement  of  defendant  if  beliered 
guilty. 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of lias  been  committed,  and  that  there  is  sufRdent 

cause  to  believe  the  within  named guilty  thereof,  I  order  that  he  be 

held  to  answer  the  same. 

iSignature.] 


No  128. 


§§  208,  209.  Indorsement  to  be  made  on  deposi- 
tions and  statement  of  defendant  if  beliered 
guilty  and  crime  be  not  bailable. 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of has  been  committed,  and  that  there  is  sufficient 

cause  to  believe  the  within  named guilty  thereof,  I  order  that  he  be 

held  to  answer  the  same,  and  that  he  be  committed  to  the  sheriff  of  Uie  countj 
of 


[Signature.] 
No.  129. 

§  208,  216.  Indorsement  to  be  made  on  deposi- 
tions and  statement  of  defendant  if  crinx^be 
bailable  and  bail  taken. 

It  appearing  tome  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of has  been  committed,  and  that  there  is  sufficient 

cause  to  believe  the  within  named guilty  thereof,  I  order  that  he  bf 

held  to  answer  the  same  and  I  have  admitted  him  to  bail  to  answer  by  the  un- 
dertaking hereto  annexed. 

[Signature.] 


'o 


No  130. 


208,  212.  Indorsement  to  be  made  on  deposi- 
tions and  statement  of  defendant  if  crime  be 
bailable  and  liefendant  admitted  to  bail,  but 
bail  have  not  been  taken . 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crim* 

therein  mentioned  of : . . .  has  been  committed   and  that  there  is  sufficieni 

cause  to  believe  the  within  named guilty  thereof,  I  order  that  he  b^ 

lield  to  answer  the  same,  and  that  he  be  admitted  to  bail  in  the  sum  of 

iiollars.  and  be  committed  to  the  sheriff  of  the  county  of until  he  gi'^* 

such  bail. 

[Signature.] 


No.  131. 

§  200.  Indorsement  of  Commitment.  Offcnae  not 

Bailable. 

And  that  he  be  committed  to  the  sheriff  of  the  county  of ,  or  in  the 

city  and  county  of  Xew  York,  to  the  keeper  of  the  city  prison  of  thedtyol 
New  York. 

§210.  CerUficateofBiil 

And  I  have  admitted  him  to  bail  to  answer,  by  the  undertaking  hereto  •&* 
nexed. 


Of  Criminal  Puocedure.  37 

No.  132. 

§  212.  Order  for  Bail,  on  Committment. 

(Must  be  added  to  the  endorsement  mentioned  in  §  208.) 

And  that  he  be  admitted  to  bail  in  the  sum  of dollars,  and  be  com- 
mitted to  the  sheriff  of  the  county  of ,  [or  in  the  city  and  county  of 

>rew  York,  to  the  keeper  of  the  city  prison  of  the  city  of  New  York,]  until  he 
give  such  bail. 

No.  133. 
CITY  OF  NEWBURGII,    )  ^^  214.  Commitment. 

Obangb  County         J  *  " 

To  any  Constable  or  other  Officer  of  the  Peace  of  said  County,  and  to  the  Keeper 

of  the  Common  Jail  in  said  County  ; 

These  are,  to  charge  and  command  you.  the  said  Constable  or  other  officer  of 
of  the  Peace  of  said  County  in  the  name  of  the  People  of  the  State  of  New  York 
forthwith  to  carry  and  deliver  into  the  custody  of  the  said  Keeper  of  the  said 

Jail  the  body  of this  day  brought  before  the  undersigned,  Recorder  of 

«aid ,  and  charged  u|)on  the  oath  of 

Antl  I,  the  said  Recorder,  after  having  examined  witnesses  on  oath,  and  the  said 

in  due  form  of  law  touching  said  charge  and  accusation,. 

tlid  adjudge  that  said  offence  had  been  committed,  and  that  there  was  probablo 

cause  to  believe  tJie  said to  be  guilty  thereof;  and  the  said not 

having  offered  sufficient  bail  for appearance  at  the  next  court,  having 

cognizance  of  such  off»*ncp,  antl  in  which may  be  indicted,  for  and  th& 

aaid   offence  not  being  bailable  by  me.  the  said  Recorder;  ]  and  you  the  said 

Keeper,  are  hereby  reqniretl  to  n»ceive  the  said into  your  custody  in  th« 

said  Jail,  and there  safely  keep  for  want  of  sureties,  and  until 

shall  be  discharged  according  to  law. 

Giyen  under  my  hand  the day  of 18 

•••......••••.■•.....•••••••••.•••••••••••.  ........••.•••..•..••••••••••..« 

C.  L.  Waring,  Recorder. 


No.  134. 


§  192.  Bond  for  adjournment. 

RECORDERS,    JUSTICE   OR  OTHER  COURT. 

STATE  OF  NEW  YORK,    ( 

COUNTY   OF  ORANGE,  J 

We,   in  said  County,  acknowledge  ourselves  to  be  severally  indebted 

to  the  People  of  the  State  of  New  York,  that  is  to  say  ;  the  said in  tha 

sum  of dollars,  and  the  said in  the  sum  of dollars,  to 

be  well  and  truly  paid,  if  default  shall  be  made  in  the  condition  following:    

The  (Utnditioii  of  thin  RtTOf/nizanro  is  such^  That  if  the  said shall 

personally  appear  before  the  Recorder  of  the of at  the 

police  court  to  be  held  in  and  for  the  said  city,  then  and  there  to  answer  ta 

and  to  do  and  receive  what  shall  by  the  Court  be  then  and  there  enjoined  upon 
him.  and  shall  not^depart  the  Court  without  leave,  then  this  recognizance  to 
he  void,  otherwise  o*f  force. 

Taken,  subscribe*!  and  acknowledged,  the / 

day  of 18. . . ,  Ix^fore  me.  ) 

No.   135. 

§  211.  Undertaking  to  fJrand  Jun\ 

Know  aix  Men  by  these  Presents.  An  order  having  been   made  on  the 

day  of eighteen  hundred  and by a  J'.istic* 

of  the  Town  of in  Orange  County,  and  State  of  New  York,  that 

be  held  to  answer  before  the of  said  (\)nnty.  upon  a  charge  of 

upon  which  he  has  been  duly  admitted  to  bail  in  the  stiiu  of dollars 
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Woy defendant  and of by  occnpation ,  and 

of >  by  occupation soret ,  hereby  undertake,  jointly 

nnd  seyerally  that  the  above  named  shall  appear  and  answer  the 

charge  above  mentioned,  in  wliatever  Court  it  may  be  prosecuted  ;  and  shtU  at 
ail  times  render  himself  amenable  to  the  orders  and  process  of  the  Court,  and 
if  indicted,  shall  appear  and  plead,  and  render  himself  into  the  jurisdiction  of  Uie 
Court ;  or  if  he  fail  to  perform  either  of  these  conditions,  that  we  willptjto 
Che  People  of  the  State  of  New  York  the  sum  of dollars. 

Sealed  with  our  seals,  and  dated  this day  of 18 

COUNTY  OF  ORANGE,  88. 

beine  duly  sworn, says  that he  Is  a holder  in 

the  State  of  New  York,  and  resides  in  the  County  of and  is  worth  the 

sum  of Dollars,  over  and  above  all  debts  and  liabilities  and  property  ex- 
empt from  execution 

Sworn  to  before  me  this day  of ,18 

COUNTY  OF  ORANGE,  as. 

On  this day  of in  the  year  18  . . . .,  before  me  persona!lr 

came to  me  known  to  be  the  individuals  described  in and  who 

executed  the  foregoing  bond,  and  they  acknowledged  that  they  executed  the 
same. 

ENDORSEMENT  THEREON. — 

I  approve  of  the  within  Bond,  both  as  to  its 
manner  and  form,  and  as  to  the  sufficiences  of 
the  sureties  therein. 

Dated 18 


No  136. 

§  215.  Undertaking  of  Witness  without  Sureties. 

court, county  of ,  ss  : 

I ,  of  No street,  of  the . . . .,  in  said  county,  acknowl- 
edge myself  to  be  indebted  to  and  owe  the  people  of  the  state  of  New  York,  the 

sum  of hundred  dollars,  to  be  made  and  levied  of  my  goods  and  clia:- 

tels.  lands  and  tenements,  to  the  use  of  the  said  people — if  default  shall  be 
made  in  the  condition  following  : 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bounden 

shall  personally  appear  and  testify  at  the  next  court  of to  be  held  in 

and  for  the  said ,  to  give  evidence  as  a  witness  on  behalf  of  the  said 

people  a^inst arrested  and  held  to  answer  the  charge  of as 

well  to  the  grand  jury  as  to  the  petit  jury,  and  do  not  depart  the  said  conxi 
without  leave  ;  then  this  recognizance  to  be  void  and  of  no  effect;  otherwise  to 

remain  in  full  force  and  virtue,  and  the  said will  pay  to  the  people  of 

the  state  of  New  York  the  said  sum  of hundred  dollars. 

Taken,  subscribed  and  acknowledged  before  me  this day  of , 

IS      . 

[Signatiart.] 


No.  137. 

§§  215,  216.  Undertakmg  of  Witness  with  Snretisi. 

» Coiurt, county  of ss  : 

Be  it  remembered,  that  on  this day  of 18    of 

in  the  county  of by  occupation  a and of in 

the  county  of by  occupation  a and of in  the 

county  of by  occupation  a sureties,  personally  cane 

before  me, justice  of  the  peace of  the of ,  i" 

said  county,  and  acknowledged  themselves  each,  jointly  and  severally,  to  be  in- 
debted to  the  people  of  the  state  of  New  York,  in  the  sum  of hundred 

dollars,  to  be  made  and  levied  of  his  goods  and  chattels,  lands  and  tenements  to 
the  use  of  the  said  people,  if  default  shall  be  made  in  the  condition  following: 
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Tlie  condition  of  this  recognizance  is  such  that  if  the  honnden shall 

personally  appear  and  testify  at  the  next  court to  he  held  in  and  for  the 

•aid  city  or  county  of ,  to  give  evidence  as  a  witness  on  behalf  of  the 

Mdd  people,  against ,  arrested  and  held  to  answer  the  charge  of , 

as  well  to  tlie  grand  jury  as  to  the  petit  jury,  and  do  not  depart  the  said  court 
nithout  leave,  then  this  recognizance  to  be  void  and  of  no  effect;  otherwise  to 
remain  in  full  force  and  virtue.  The  said  sureties  will  pay  to  the  people  of  the 
state  of  New  York  the  said  sum  of hundred  dollars. 

Taken,  subscribed  and  acknowledged  the  day  and  year  first  above  written,  be- 
fore me. 

SigncUure,] 

Add  Justification. 


No.  138. 


§216.  Order  that  Witness  give  Security  for 

Appearance. 

COUBT,  I 

OF  .J 

TuE  People 

Whereas, ,  a  witness  examined  before  me,  on  the  part  of  the  people 

In  the  above  action,  is  a  material  witness  for  the  people  therein;  and  whereas,  I 

am  satisfied  by  proof  on  oath  that  there  is  reason  to  believe  that  said 

will  not  appear  and  testify  on  the  part  of  the  people  at  the  next  court  of 

to  be  held  in  and  for  the  county  of ,  to  which  the  statements  and  depo- 
sitions in  the  above  action  are  to  be  sent,  I  do  hereby  order  that  the  said 

enter  into  a  written  un^ertakins  in  the  sum  of hundred  dollars,  with 

surety  ....  that    he  will  appear  and  testify  on  the  part  of  the  people  at 

the  next  court  of to  be  held  in  and  for  the  county  of 

Dated the day  of ,  18      • 

[Signature,] 


No.  139. 

§  218.  Commitment  for  Neglecting  to  give  Security 

for  Appearance. 

COUBT,  ) 

County  OF  )^^' 

To of  the  said  city,  greeting: 

Whereas,  it  appears  by  the  examination  of taken  on  oath,  on  the 

day  of ,18    before  me, ,  a  justice  of  the  peace  of  the 

of as  a  witness  upon  a  charge  made  on  oaili  by  the  said , 

before  me,  the  said  justice,  against That  he,  the  said ,  is  a  ma- 
terial witness  against  the  said in  regard  to  the  said  charge. 

And  whereas,  being  satisfied  by  due  proof  on  oath,  that  there  was  good  reason 

to  believe  that  tlie  said would  not  fulfill  tho  condillons  of  a  recognizance 

to  appear  and  testify  as  a  witness  on  the  trial  of  the  said unless  se- 
curity was  required  for  that  purpose,  I,  the  said  justice,  did  require  the  said 

to  enter  in  a  recognizance,  with  two  sufficient  sureties,  in  the  sum  of 

dollars,  conditioned  for  his  personal  appearance  at  the  next  court . . . ., 

to  be  held  in  and  for  the  county  of ,  to  testify  and  give  evidence  on  be- 
half of  the  people  against  the  said for  the  offense  aforesaid :  whereupon 

the  said neglected  and  refused,  and  still  doth  neglect  and  refuse  to 

enter  into  such  recognizance  with  such  sureties  as  aforesaid. 

These  are,  therefore,  to  command  you,  in  the  name  of  the  people  of  the  statf 

of  New  York,  the  said forthwith  to  convey  and  deliver  into  the  custody 

of  the  said ,  the  l)ody  of  the  said 

And  you,  the  said ,  are  hereby  required  to  receive  the  said 

inlc  your  custody,  in  the  place  provided  by  you,  pursuant  to  the  statute  in  such. 
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case  made  and  provided,  for  the  detention  of  witnesses  who  are  inable  to  fiimish 
securiLy  for  their  appearance  in  criminal  proceedings,  and  h. . .  there  safely  ke«'(» 
until  he  shall  enter  into  such  recognizance,  with  such  surety  as  aforesaid,  or  le 
otlierwise  discharged  according  to  law.     Hereof  fail  not  at  your  peril. 

Witness  the  said at  the of and  county  aforesaid^ 

the day  of ,  18  . . 

iSignalureJl 

No.  140. 

§  227.  Order  to  draw  grand  Jvry. 


In  the  Matter  of  DRAWING  GRAND  \ 
JURORS,  ETC.  i 

At  a  special  term  of  the  supreme  court,  held  at  the  chambers  of  Hon 

in  the  city  of ,  on  the 

Present  —  Hon Court, 

It  is  hereby  ordered  that  the  clerk  of draw  according  to  law  a  grand 

jury  to  serve  at  the  next  court  of  sessions  of  county,  to  beheld  at  iba 

court-house  on  the  25th  day  of  June,  18  ... 

Dated  June  1,  18     .. 


No.  141. 

§  227,  Order  of  hoard  of  ttupervisors  to  draw  grand  Jury. 

At  a  regular  meeting  of  the  board  of  supervisors  of  Cfmnty,  held  in 

the  city  of  on  the  1st  day  of  June,  18    ,  it  was,  by  unanimous  consent.... 

Jicaolred,  That ,  the  clerk  of  be  and  he  is  hereby  ordered 

to  draw,  according  to  law,  a  grand  jury  to  serve  at  the  next  court  of  sessions  of 
Rensselaer  county,  to  be  held  at  the  court-house  in  the  city  of  on  the .. .. 

....  day  of  June,  18  . .. 

Dated  June ,18  ... 


Chairman  of  Board  of  supervisors,  County, 


No.  142. 

Indorsement  of  clerk  upon  copy  of  order  drawing  grand  Jury ,  §  227. 

I clerk  of  the  lM)ard  of  supervisors  of  county,  bereby 

certify  that  the  within  is  a  faithful  copy  of  an  order  issued  by  the  board  of  su- 
pervisors, passed  June  1,  18  ..,  and  the  whole  thereof. 


Clerk  of  Board,  tic 


No.  143. 

§  245.     Oath  of  Foreman  of  Grand  Jury 

You,  as  foreman  of  this  grand  jury,  shall  diligently  inquire  and  true  present- 
ni(;nt  make,  of  all  such  matters  and  things  as  shall  be  given  you  in  charge;  the 
coiinsel  of  tho  people  of  this  state,  your  fellows  and  your  own  you  shall  keep  se- 
cret; you  shall  present  no  person  from  envy,  hatred  ormalice,  nor  shall  y»»a 
leave  any  one  unpre.sonted  throuiih  fear,  favor,  affection  or  reward,  or  hope 
thereof;  but  you  shall  present  all  things  truly  as  they  come  to  your  knowledge* 
according  to  the  best  of  your  understanding.     So  help  you  God  I 
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No.  144. 

§  24(5.  Oath  of  Grand  Jurors, 

The  same  oath  which  your  foreman  has  now  taken  before  you  on  his  part,  you 
mnd  each  of  you  shall  well  and  truly  observe  on  your  pari.    So  help  you  God  ! 


No.  145. 

§  247.  Separate  Oath  of  Grand  Jurors. 

If,  after  the  foreman  and  the  grand  jurors  then  present  are  sworn,  any  other 
grand  juror  appear,  and  be  admitted  as  such,  the  oath,  as  prescribed  in  se^'tion 
245,  must  be  administered  to  him,  commencing,  **  You,  as  one  of  this  grand 
Jury,"  and  so  on,  to  the  end  of  section  245,  supra. 


No.  146. 

Oath  to  witness  before  Grand  Jury. 

Do  you  solemnly  swear  that  the  testimony  you  shall  give  before  this  grand 

inquest  of  the  county  of in  the  matter  wherein stands  charged 

with  the  crime  of shall  be  the  truth,  the  whole  truth,  and  nothing  but 

the  truth,  so  help  you  God. 


No.  147. 

§  268.  Indorsement  of  indictment. 
A  tnie  bllL  ^ 

(Signed.)  

Foreman  of  the  grand  jury. 


No.  14a 

Indorsement  where  no  indictment  found. 
No  biU  found. 

(Signed.)  

Foreman  of  the  grand  jiuy. 


No.  149. 

§  276.    Indictment,  General 
CRIMINAL  TERM   OP   SUPREME    COURT   OP  THE  COUNTY   OF 


\ 


County  Court  of  the  County  of. 

The  People  of  the  State  of  New  York 

against 
A.  B. 

The  grand  jury  of  the  [here  insert  the  name  of  the  county,  or  of  the  city,  or 
of  the  city  and  county,  in  which  the  indictment  is  found],  by  this  indictment 
accuse  A.  B.  of  the  crime  of  [here  insert  the  name  of  the  crime,  if  it  have  one, 
such  as  treason,  murder,  arson,  manslaughter,  or  the  like,  or  if  it  be  a  misde- 
meanor, having  no  i^eneral  name,  such  as  libel,  assault,  or  the  like,  insert  a 
brief  description  of  it  as  it  is  given  by  statute];  committed  as  follows: 

The  said  A.  B..  on  the day  of eighteen  hundred  and , 

at  the  town  for  city  or  village,  as  the  case  may  be],  of in  this  county 

[here  set  forth  the  act  charged  as  an  offense]. 

A.  B. , 
District  Attorney  of  the  county  of 
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No.  isa 


§  301  Bench  Warrant 
County  of  Oranqj 


STATE  OF  NEW  YORK, )  ... 


In  the  name  of  the  people  of  the  State  of  New  York: 

Toz.t\y  peace  officer  in  this  state. 

An    indictment  having  heen  found    on    the day  of eighteen 

hundred  and  in  the  court  of ,  in   and  for  said  county, 

charging with  the  crime  of 

You  are  therefore  commanded  to  arrest  the  above  named and  bring 

him  before  the  court  of ,  to  answer  the  indictment,  or  if  the  court  liave 

adjourned  for  the  term,  that  you  deliver  him  into  the  custody  of  the  sheriff  of 
tlie  County  of  Orange. 

City  of ,  the day  of eighteen  hundred  and  

By  order  of  the  court. 

District  Attorney  of  the  County  of 

Clerk  or 

§  303.    Indorsement  on  Bench  \\ arrant,  Offense 

Bailable. 

The  defendant  is  to  be  admitted  to  bail  in  the  sum  of dollars. 


No.  151. 
§  313.    Affidavit  to  set  Aside  IndlctmenU 
CRIMINAL  TERM  OP  THE  SUPREME  COURT. 


THE  FEOPLB  OF  THE  STATE  OF  NEW  YORK 

against 

JOHN  DOE. 


STATE  OF  NEW  YORK,  I  ^^. 

COUNTV  OF ) 

being  duly  sworn,  says  that  he  is  the  attorney  for  the  above 
named  defendant,  and  that  he  has  examined  the  indictment  presented  to  this 
court  by  the  grand  jury  at  the  present  term,  charging  the  said  defendant  with 
tlie  crime  of  that  said  indictment,  when  returned  to  this  court,  was  in- 

dorsed a  **  true  bill,"  but  was  not  signed  by  the  foreman  of  the  grand  jury  as 
required  by  section  268  of  the  Code  of  Criminal  Procedure.     Deponent  further 

says  tliat ,  the  district  attorney  of  this  county,  was  present  in  tlie 

room  at  the  time  when  the  members  of  said  grand  jury  were  giving  their  voles 
on  said  indictment. 


Sworn  before  mc,  ? 
IS       .   J 


No  152. 


§  317.     Order  Setting  Aside  Indictment 
CRIMINAL  TERM  OP  THE  SUPREME  COURT. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK 

againftt 

JOHN  DOE. 


At  a  special  term  of  the  supreme  court  of  the  State  of  New  York,  beki, 
etc. 

On  reading  and  filing  the  affidavit  of in  support  of  a  motion  to 

set  aside  the  indictment  in  the  above  entitled  action,  and  after  hearing  said 

in  support  of  said  motion,  and  Hon district  attorney  of 

county,  opposed  thereto,  and  it  appearing  that  the  irregularities  set 
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forth  in  said  affidavit  are  true,  it  is  hereby  ordered  that  said  indictment  be  and 
the  same  is  hereby  set  aside,  and  that  said  defendant  be  discharged  from  custody 
and  his  bail  be  exonerated  [or  that  the  case  be  again  submitted  to  tl^e  grand 
jury  for  consideration]. 

By  order  of  the  court.  

Dated  etc  Clerk 


No.  153. 

§  318l    Order  of  discharge  if  new  indictment  is  not  found  by  next  grand  Jury. 

[Formal  part  as  in  No.  152.] 

It  appearing  to  the  satisfaction  of  the  court  that  the  indictment  of 
was  set  aside  at  the  last  term  of  this  court,  and  the  present  j^rand  jury  having 
been  discharged  without  finding  a  new  indictment  against  said  now  on 

motion  of ,  his  attorney,  it  is  hereby  ordered  that  he  be  discharged 

from  custody  and  his  bail  be  exonerated. 

By  order  of  the  court. 

Dated,  etc.  

Clerk. 


No.   154. 
§  324.    Demurrer  to  indictment* 

CRIMINAL  TERM  OF  SUPREME  COURT— Ootott. 


THB  FSOPLB  OF  THB  BTATB  OF  NSW  TOBK 

agaiuBt 


I 


The  defendant  above' named,  demurs  to  the  Indictment  presented 

by  the  last  grand  jury,  on  tbe day  of ,  18    ,  charging  him  with 

the  crime  of on  the  following  grounds: 

FirsL  That  the  crime  set  forth  in  the  indictment  was  committed  in  the  county 
of ,  and  was  not  within  the  jurisdiction  of  this  court. 

Second.  The  facts  stated  in  said  indictment  do  not  constitute  a  crime. 

Wherefore  this  defendant  asks  judgment  of  the  court  that  he  be  dismissed 
and  discharg^  from  the  said  premises  specified  in  said  indictment. 

Dated,  etc 

Attorney  for  Defendant. 


No.  155. 

S  334.  Pleas. 

If  the  defendant  plead  guilty  to  the  crime  charged  in  the  indictment,  the  de- 
fendant pleads  that  he  is  guilty. 

If  he  plead  guilty  to  any  lesser  crime  than  that  charged  in  the  indictment,  the 
defendant  pleads  guilty  to  the  crime  of [naming  it]. 

If  he  plead  not  guiliy,  the  defendant  pleads  not  guilty. 

If  he  plead  a  former  conviction  or  acquittal:  the  defendant  ple^ids  that  he  has 
already  been  convicted  [or  acquitted,  as  the  case  may  be],  of  the  crime  charged 

iu  this  indictment,  by  the  judgment  of  the  court  of [naming  it],  ren- 

dexed  at [naming  the  place],  on  the day  of 


No.   156. 

Plea  of  insanity. 

[Formal  part  as  in  No.  154.]     The  defendant  herein,  on  being  ar« 

raigned  on  the  indictment  charging  him  with  the  crime  of  arson,  pleads  not 
guilty  thereto,  and  also  further  pleads  that,  at  the  time  or  times  chained  in  th'^ 
mdictment,  he  was  of  unsound  mind  and  wholly  irresponsible  for  his  acta. 
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No.   157. 

§  346.  Affidavit  for  RemoTal  and  Stay. 
COURT  OF OF COUNTY. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  ) 

against,  ) 

City  ami  county  of ss: 

of  said being  duly  sworn  says,  that  he  is  the  defendant  in  the 

above  entitled  criminal  action.     That  he  has  been  indicted  by  the  grand  jury  of 

county for  the  offense  of  which  offense   is  more 

specifically  defined  and  is  alleged  to  be  in  the  indictment  under  the  provisions 

of  That  said  indictment  was  returned  by  the  said grand 

jury  on the day  of 18  . . ,  to  the  court  of in 

an(l  for  the  county  of ;  that  deponent  was  arraigned  on  said  indictment 

on  the day  of 18  . .,  and  as  deponent  is  informed  by  his  coun- 
sel and  verily  believes  the  trial  of  said  indictment  against  him  has  been  set 

down  for  trial  on  the day  of 18  . . ,  in  said  court  of ; 

that  as  deponent  is  informed  and  verily  believes  that  this  action  against  depo- 
nent involves  the  decision  of  very  important  matters,  as 

That  great  popular  prejudice  and  feeling  have  been  aroused  by  ex  parte  ex- 
aminations as  to,  etc. 

Deponent  further  says  that  the  crime  charged  against  him  as  he  is  advised  and 
verily  believes  is  a and  upon  conviction  he  could  be  subjected  to  im- 
prisonment in  a  state  prison  for 

Deponent  further  says  that  as  he  is  advised  by  his  counsel who  re- 
sides in  the of to  whom  he  has  fully  and  fairly  stated  the  ct^ 

in  this  action,  he  has  a  good  and  substantial  defense  upon  the  merits,  to  the 
indictment  in  this  action  as  he  is  advised  by  his  said  counsel  after  such  state- 
ment made  as  aforesaid  and  as  he  verily  believes;  deponent  f luther  says  tlot 
he  is  advised  by  his  said  counsel  that  this  is  a  proper  case  to  be  presented  to  the 

court  of and  that  his  said  counsel  intends  in  good  faith  and  on  behtlf 

of  deponent  to  make  application  to  the  supreme  court  for  the  removal  of  said 

indictment  into  the  court  of ,  and  therefore  deponent  desires  that  an 

order  may  be  granted  staying  the  trial  herein  upon  said  indictment  until  a 
proper  application  can  be  made  for  the  removal  of  said  indictment  and  until  a 
decision  upon  said  application.  Deponent  further  says  that  he  is  advised  and 
verily  believes  that  such  an  application  for  removal  can  only  be  madetoUie 
supreme  court,  upon  notice  of  at  least  ten  days  to  the  district-attorney  of  the 
county  where  the  indictment  is  pending,  and  that  therefore  the  first  opportunity 
that  his  counsel  would  have  to  present  such  application  would  be  at  the  special 

term  of  the  supreme  court  which  is  stated  to  be  held  on  the of 

18     . ,  which  would  be  the day  of 18   ... 

Deponent  further  says  that  no  other  previous  application  has  been  made  for 
the  order  desired  herein. 


No.  158. 

§  346.  Notice  to  District  Attorney. 

COURT  OF OF COUNTY: 

The  People  of  the  State  of  New  York,    I 

atjainsty  ) 

Please  take  notice,  that  upon  an  affidavit  of dated IS  ■•♦ 

hereto  annexed ,  and  the  order  staying  the  trial  of  the  indictment  herein, 

dated 18    ..,  copies  of  which  have  lieretofore  been  served  upon  you 

and  upon  the  indictment  against  the  defendant  herein,  a  motion  will  be  made  at 
a  special  term  of  the  supreme  court  of  the  state  of  New  York,  to  be  held  at  the 

at  the of New  York,  on  the day  of, 

IS   . .,  at  the  opening  of  the  court  on  that  day,  or  as  soon  as  counsel  can  be  heard, 
for  an  order  to  remove  the  indictment  presented  by  the  grand  jury  to  the  court  of 

of    county,  against   the  defendant  from  the  said  court  of 

of county  to  the  court  of of county,  and  for 

such  other  and  further  relief  as  may  be  just,  and  the  court  deem  proper  to  grant. 

Dated ,18   ' 

Yours,  Ac, 

Att'y  for  defendant. 
To ,  district  attorney  of county. 
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.     No.  159. 

Order  on  application  removlDg  indictment  from  County  Court  to  Supreme 

Court. 

SUPREME  COURT County. 

The  People  of  the  State  of  New  York 

against 

At  a  special  term  of  the  supreme  court  of  the  State  of  New  York,  held  at  the 
court-house,  in  the  city  of on  the day  of ,  A.  D.  18    . 

Present :  Hon ,  Justice  Supreme  Court. 

Upon  reading  and  filing  the  foregoing  application  of  and  a  certified 

copy  of  the  indictment  against  the  same  charging  him  with ,  presented 

.and  filed  at  a  court  of held  in  and  for  the  county  of on  the 

;  and  after  hearing in  support  of  said  application,  and « 

district  attorney  of county,  in  opposition  thereto,  it  is  hereby  ordered 

that  said  indictment  be  and  is  hereby  removed  from  the  court  of  sessions  of  the 

county  of to  the  next  court  of  oyer  and  terminer  to  be  held  in  and  for 

the  said  county  of ^lind  that  the  trial  of  the  said  be  had  in 

the  last  mentioned  court. 


Justice  Sup.  Court. 


No.  160. 

§  347.  Affidavit  to  obtain  order  for  stay. 

COUJTTY,  88  : 

,  of N.  Y.,  being  duly  sworn,  sa3rs^  that  he  is  one  of  the  at- 
torneys for ,  the  prisoner  under  arrest,  charged  by  indictment  with  the 

crime  of ....  [state  with  particularity  the  nature  of  the  crime  ;  also  the  facts 

and  circumstances  which  render  a  removal  necessary] ;  that  the  next  term  of 

court  of  sessions  will  be  held  on  the of ,  18  . .,  in  and  for  the 

county  of aforesaid,  and  that  this  deponent  is  about  to  make  a  motion 

for  the  removal  of  the  said  indictment  from  the  said  court  of  sessions  to  the 
court  of  oyer  and  terminer,  and  that  there  is  not  now  time  to  move  the  court  for 
such  an  order  before  the  convening  of  the  said  court  of  sessions. 


Sworn  before  me, 
. . . . ,  lo    • 


No.  161. 

§  348.  Stay. 

COURT  OF ,  COUNTY  OF 

The  People,  etc.,  \ 
w.  ) 

On  reading  and  filing  the  affidavit  of ,  bearing  date  the day 

of ,18  . . ,  hereto  annexed,  showing  that  an  indictment  for haa 

been  presented  by  the  grand  jury  of   county  to  the  coiu-t  of 

thereof,  against  the  above  named   defendant  and  is  now  pending  therein,  and 
that  said  defendant  is  about  to  make  a  motion  to  the  supreme  court  at  special 

term  to  have  the  said  indictment  removed  from  the  said  court  of of 

■aid  county,  to  the  court  of  oyer  and  terminer  of  said  county. 

It  is  hereby  ordered  that  to  enable  this  said  motion  to  be  heard,  the  trial  and 
all  proceedings  upon  such  indictment  be  and  the  same  are  hereby  stayed  unti^ 

the  hearing  and  decision  of  such  motion,  viz. :  until  the day  of 

for  the  hearing  of  such  motion  and  thereafter  until  decision  is  entered  thereon. 

Dated  at 

21 


46  Forms  to  the  Code 

No.  162. 

Becognizanoe  to  accompany  order  removing  indictment  when  the  defendant  ii 

not  in  confinement. 

CRIMINAL  TERM  OP  SUPREME  COURT. 

The  People,  etc, 
againat 

STATE  OF  NEW  YORK,    ^  ^^. 


County  of 


} 


Be  It  remembered  that  on  this  ....  day  of ,  A.  D.  18    , 

of  the  city  of ,  county  and  state  aforesaid,  peraonallycame  b^ 

fore  me, ,  a  justice  of  the  supreme  court  of  the  State  of  New  York,  sod 

each  of  them  separately  and  by  himself  and  for  himself  acknowledged  himself  to 
he  indebted  to  the  people  of  the  State  of  New  Yorlc  in  the  sum  of dol- 
lars if  default  be  made  in  the  following  conditions: 

Wherefore,  upon  the  written  application  of  the  said  the  aboTS 

named  justice  ol  the  supreme  court,  in  pursuance  of  the  provisions  of  the  statute, 
has  removed  the  indictment  against  the  said  presented  and  filed  in  the 

court  of  sessions  of  the  said  county  of ,  on  the A.  D.  18   ,  for 

,  from  the  said  court  of  sessions  to  the  next  oyer  and  terminer^  to  be 

held  in  and  for  the  county  of ;  and  directed  the  trial  of  the  said 

on  said  indictment  to  be  held  in  the  said  last  mentioned  court. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

personally  appear  at  the  next  oyer  and  terminer  to  be  held  in  and  for  theooanty 

of ,  at  the  court  house  in  the ,  on  the and  at  lach 

other  time  as  such  court  shall  appoint,  and  shall  stand  trial  upon  the  issue 
joined,  and  shall  not  depart  said  court  of  oyer  and  terminer  without  leave,  then 
this  recognizance  to  be  void,  otherwise  to  abide  in  full  force  and  effect. 


iL.  8. 
L.  8.J 

Taken  and  acknowledged  before  \ 


I 


me, 

Justice  Supreme  Conru 


No.  163. 

§§  561,  562.  Certificate  Denying  Application  to  Bail 

Court,  I 

County  or  J 

I, ,  a  justice  of  the of ,  do  hereby  certify  that  an 

application  was  made  to  me  on  the day  of ,18      •  for  the  ad> 

mission  to  bail  of ,  held  by  me  to  answer  the  crime  of ,  and  I 

denied  the  said  application. 

I>ated  at  the ,  this day  of ,  18     • 

iSignaturt,] 


No.  164. 

§414.  Oath  of  Ofllcert. 

You  do  solemnly  swear  that  you  shall  retire  with  the  jurors  now  present  In 
court  and  in  this  trial;  that  you  will  safely  keep  them  together  until  the  next 
meeting  of  this  court  and  return  them  thereto  withoat  delay,  and  that  in  the 
meantime  you  will  suffer  no  person  to  speak  to  or  communicate  with  them,  nor 
to  do  so  themselves,  on  any  subject  connected  with  this  triaL  So  help  you 
God. 
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No.  166. 

§§488,440.    Farm  qf  ipscial  verdict. 
CRIMINAL  TERM  OP  SUPREME  COURT. 

THK  FBOPLB  OF  THE  STATS  OF  NEW  TORE  ) 

against  \ 

We,  the  jurors  Id  the  above  cause,  find  the  followmg  facts  as  estoblished  by 
the  evidence  submitted  for  our  consideration: 

First.  We  find  that,  as  charged  in  the  indictment SsearuL 

That  (sUte  facts  as  found);  Third,     (state  other  facts). 

[Signed  by  jurors.] 


No.  166. 


§441.    yi>tiee  of  argument  on  speeicU  verdict, 
CRIMINAL  TERM  OF  SUPREME  COURT. 

THE  PEOPLE  ETC., 

against 

To I  Esq.,  District- Attorney : 

Sir. — Please  to  take  notice  that  the  special  verdict  rendered  in  the  above  cause 
on  the day  of 18  .  will  be  brought  to  argument  at  the  pres- 
ent term  of  this  court,  on  the day  of ,18    ,  al  the  opening  of 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated ,  N.  Y., ,18    . 

Yours,  etc., 

Attorneys  for  DrfendanL 

No.  167. 

§  454.  Form  of  Verdict.     Insanity. 

We  find  the  prisoner  not  guilty,  and  acquit  him  upon  the  groimd  that  he  was 
laboring  under  such  a  defect  of  reason  as  not  to  know  the  nature  and  quality  of 
the  act  he  was  doing  [or  not  to  know  that  the  act  was  wrong.] 


No.  168. 
§  454.  Order  of  court  where  prisoner  is  acquitted  on  grouTui  qfin9anUfft 
CRIMINAL  TERM  OP  SUPREME  COURT. 


SV  THE  MATTER  OF WHO  HAS  ESCAPED 

CONVICTION  ON  GROUND  OP  INSANITY. 


\ 


Whereas,  The  jury  have  acquitted  the  said of  the  crime  of , 

whereof  he  was  charged  in  the  trial  now  just  concluded,  on  the  ground  of  in- 
sanity, duly  certified  by  said  jury,  which  certificate  is  now  on  file  in  the  . .    

county  clerk's  office;  and  this  court  having  thereupon  carefully  inquired  ancj 
ascertained  whether  his  insanity  still  continues,  and  being  fully  satisfied  his  in- 
sanity does  still  continue,  it  is  hereby  ordered,  in  pursuance  of  the  statute  in 

such  case  made  and  provided,  that  the  said be  kept  in  safe  custody,  and 

for  that  purpose  be  sent  to  the  State  Lunatic  Asylum  at ,  and  the  sheriff 

of  the  county  is  hereby  empowered  and  commanded  to  carry  this  order  into 
effect,  and  to  take  the  said to  said  asylum,  to  be  there  kept  until  dis- 
charged by  due  course  of  law. 

Dated  at ,  this day  of ,18  . . 

Justice  Supreme  Court 
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No.  1(19. 

§  456.    Bai  cfexMptioM. 
CRIMINAL  TERM  OF  SUPREME  COURT. 


THB  PEOPLB 

ayaintX 


\ 


At  a  criminal  term  of  the  supreme  court,  held  In  and  for  the  county  of 

at  the  court-house  in  the ,  before  Hon ,  a  Justice  of  the  supreme 

court,  on  the day  of ,  an  indictment  against, of  which 

the  annexed  marked  *^  A^'  is  a  copy,  came  on  to  be  tried,  and  a  jury  haTJog 
been  impanneled  and  sworn,  the  following  testimony  was  then  had,  and  the 
following  proceedings  were  then  and  there  had,  to  wit: 

witness  on  behalf  of  the  people,  being  duly  sworn,  testified  as  fol- 
lows: 

[Insert  all  testimony  and  exceptions.] 

The  evidence  here  closed,  and  the  above  was  all  the  evidence  taken  on  ntid 
trial. 

The  court  charged  the  jury,  among  other  things,  that  [insert  that  part  of  the 
charge  objected  to,]  to  which  portion  of  the  charge  the  counsel  for  the  prisoner 
duly  accepted. 

And  the  counsel  for  the  prisoner  thereupon  requested  the  court  to  charge  the 
junr  as  follows:  [Insert  request  to  charge.]  The  court  refused  so  to  charge, 
and  the  counsel  for  the  prisoner  then  and  there  excepted. 

The  said  cause  was  on  the  said day  of submitted  to  the 

jury,  who,  on  the  same  day,  returned  into  court  and  rendered  their  verdict,  by 
which  they  found  the  said  defendant  guilty  of  the  crime  charged  in  the  indict- 
ment. 

And  because  none  of  the  said  exceptions  so  offered  and  made  do  appear  upon 
the  record  of  said  trial, therefore,  in  the  presence  of  the  defendant,  the  said  oooit 
has  signed  the  said  exceptions  according  to  the  statute  in  such  case  made  sod 
provided. 

Dated  this day  of    

Justice  Supreme  Cknart 
Attorney /or  D^endant. 

"  A. " 

At  a  court  of  oyer  and  terminer,  held  at  the  court-house,  in  the on  the 

day  of 

This  shedule  consists  of  a  copy  of  the  indictment  which  should  be  attached 
to  the  bill  of  exceptions,  and  reference  thereto  made  in  the  bill  itself. 

No.  170. 

§  458.    Notice  to  settle  biU  f^exceptUnu. 
CRIMINAL  TERM  OP  SUPREME  COURT. 

THE  PEOPLE  ) 

Sib — Please  to  take  notice  that  on  the  biU  of  exceptions  served  on  yon  herein, 

and  upon  the  amendments  thereto  served  by  you,  the  defendant  herein, 

will  make  a  motion  before  Hon at  his  chambers,  in  the  city  of  , 

on  the day  of at  10  o'clock  a.  m.  of  that  day,  to  have  the  aid 

bill  of  exceptions  settled,  and  for  such  such  other  relief  as  may  be  just. 

Dated  at ,  this day  of 

Tours,  etc. 

jy^endanVe  Attorney, 
To  District  Attorney county^ 


No  171. 
§    400.     Order  enlarging  time  to  settle  bill  qf  exeeptionM, 
(Title  of  cause  and  court.) 
On  reading  and  filing  affidavit  of ,  defendant's  attorney,  hereto  s» 
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Tiexed,  and,  on  motion  of  the  same,  It  is  hereby  ordered,  on  good  cause  shown, 
that  defendant's  time  for  preparing  and  serving  a  bill  of  exceptions  be  and  is 

hereby  extended  to  and  including ,  18      . 

Dated  this day  of 

«  Justice  Supreme  CowrL 


No  172. 

§  456.    Settling  Exceptions. 
The  foregoing  bill  containing  the  exceptions  herein  are  hereby  settled  and 
signed  by  me,  this day  of 18  . . 


No  173. 

§465.    Sub.l.Affidatfttfaranmtrki^ 
CRIMINAL  TERM  OP  SUPREME  COURT. 

STATE  OF  NEW  YORK, ) 

Comrrr,  s 

THB  FBOPLB  } 

againet     ) 

being  duly  sworn,  says  that  he  resides  at In  said  county^ 

that  he  is  the  attorney  for  the  above  named  defendant,  and  as  such  attorney 
tried  his  case  under  the  indictment  charging  liim  with  arson  at  the  present 
term  of  this  court,  at  which  he  was  found  guilty  by  a  yxry  as  charged  in  said 
indictment.  Deponent  further  says  tliat  since  said  trial  closed  he  has  discovered 
«uch  new  evidence  as,  in  his  judgment,  if  produced  and  received  before,  would 
have  changed  the  verdict  t»  one  of  acquittal ;  that  said  evidence  is  in  substance 
as  follows  :—^  [here  give  nature  of  the  evidence  briefly] ;  that  said  evidence  wai 
wholly  unknown  to  him  and  this  deponent  at  the  trial  just  had,  and  that  their 
failure  to  produce  it  was  not  owing  to  any  want  of  diligence  on  their  part. 

Subscribed  and  sworn  before  me, ) 


this  day  of 18. .  • 


No  174 

§  469.    Affidavit  on  motion  for  arrest  ofJudgmenL 

(Title  of  court  and  case. 
STATE  OF  NEW  YORK,  )   ^_ 
County.         J  ^^* 

,  being  duly  sworn,  says  that  he  resides  that ,  In  said  county; 

that  he  is  the  attorney  for the  defendant  in  this  action;  that  said 

was  tried  on  an  indictment  chargincf  liim  with  arson,  before  this  court  and 

a  jury,  on  the and  was  found  guilty  by  said  jury  as  charged  on  the 

same  day. 

Deponent  further  says  that  said  indictment  does  not  conform  to  the  require- 
ments of  section  275  and  27<)of  tlie  Code  of  Criminal  Procedure  in  the  follow- 
ing particulars  :  [state  in  what  it  is  defective];  and  also  that  the  facts  therein 
charged  do  not  constitute  a  crime. 


Subscribed  and  sworn  before  me, 
this day  of 


•  •• 
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No.  175. 

Notice  to  district  attorney  of  motion  in  arrest  qfjudgmenL 

(Title  of  court  and  cause.) 

Sib — Please  to  take  notice  that  on  the  indictment  herein,  on  the  evidenre 
taken  in  the  trial  of  this  action,  on  the  annexed  affidavit,  and  upon  all  other 

proceedings  heretofore  had  in  this  case,  1  will  move  the  court  on  the 

day  of for  an  order  arresting  judgment  against  said  defendant,  and  for 

such  other  relief  as  may  be  just. 

Dated  at ,  this day  of 

Yours,  etc., 

Attorney  for  D^endanL 
To  B.  C,  District  Attorney, County. 


No.  176. 

§  481.  Warrant  of  commitment  aft^r  conviction, 

(Title  of  Court.) 

STATE  OF  NEW  YORK,  1  ^^  . 
County  of ,     J**** 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  . 

To  and  to  the  keeper  of  the  Jail  or  prison  to  which 

the  prisoner  is  sentenced  : 

Whereas^ was  on  the dav  of ,  duly  tried  befnm 

me  and  a  jury,  and  by  said  jury  was  convicted  of  the  crime  of .and 

afterwards  was,  by  me,  in  due  form  of  law,  sentenced  to  imprisonment  in  tiie 
county  jail  for  the  tenn  of  one  year  [or  fine  and  imprisonment,  as  the  case  maf 

be].    Now,  this  is  to  command  you  to  receive  the  said into  your 

custody  and  detain  him  until  the  judgment  of  the  said  court  is  satisfied. 

Dated  this day  of ,  IS  . . 

Justice  Supreme  Court  (or  other  court) 


No.  176a. 

Section  401.    Death  Wamnt 

The  people  of  tlie  state  of  New  York  to  the  agent  and  warden  of  the  state 
prison  at  N.  Y.,  greeting: 

Whereas,  at  a  court  of  oyer  and  terminer  held  in  nud  for  the  county  <>f 

at  the in  ihe of N.  Y.*.  <-ii 

the day  of .'. ,  18 by  and  before  one  of 

the  justices  of  the  supreme  court  of  the  stale  of  New  York  presiding. 

was  convic;led  of  the  crime  of  murder  in  the  first  degree,  and  was  thereupon 
sentenced  to  the  punishment  of  death,  to  be  inflicted  by  causing  to  pass  through 
his  body  a  current  of  clectriciiy  of  sufficient  intensity  to  cause  death,  and  roo- 

tiuuiug  the  application  of  such  current  until  he  be  dead,  within  the 

week  of 18.    . . ; 

Now,  therefore,  we  do,  by  this  warrant,  command  you  to  do  execution  of  the 
foregoing  sentence  upon  some  day  within  the  week  thus  appointed,  at  the  place 
and  in  the  manner  prescribed  by  law. 

Given  under  the  hand  and  seal  of  the  undersigned,  who  constituted  the  said 
^ourt  of  oyer  and  terminer,  this day  of 18 

II.  B.]  

Justice  Supreme  Court. 
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Ko.  176b. 

%  607.  InvitatioD  to  Certain  Officers  to  be  Present  at  Execution. 
—  Pursuant  to  section  607  of  the  Code  of  Criminal  Procedure,  jou  ar» 

'  invited  to  be  present  at  the  execution  of at  the  state  prison, 

N.  Y.9  on  the day  of 18. ...»  at...* 

L  •  .  .  .  Ml 

Ion. Agent  and  Warden. 

Justice  Supreme  Court. 


No.  176e« 

§  608.    Certiflcate  of  EzeoatloD. 
"E  OP  NEW  YORK. )  ^  . 

INTY  OF )        ' 

,  the  agent  and  warden  of  the  state  prison  at ^ 

,  and  the  other  public  officers,  physicians,  citizens  and  ministers  of  the 

{,  whose  names  are  hereto  subscribed,  do  certify  that . .   . .,  who 

mtenced  by  the  court  of  oyer  and  terminer,  held  in  and  for  Uie  county  of 

on  the day  of 18 ,  to  be  executed 

i  the week  of 18. ...,  was,  on  the day 

,18  . . . ,  at o'clock    M.,  in  pursuance  of  the  said  sentence, 

ted  by  causing  to  pass  through  his  body  a  current  of  electricity  of  suffl 
Intensity  to  cause  death  and  continuing  the  appHcation  of  such  current 

he  was  dead,  in  the  state  prison  at N.  T.,  and  we,  the  under- 

1,  do  certify  that  we  witnessed  the  said  execution,  and  that  the  same  was 
icted  in  conformity  to  the  sentence  of  the  court  and  the  provisiona  of  the 
nal  Code. 

witness  thereof,  we  have,  at  the  said  state  prison,  subscribed  our  names 
»,  this.... day  of ,18  . 


.,  Agent  and  Warden. 
,  Justice  Supreme  Court 
.,  Dist.  Atfy. 
,,  Sheriff. 


No.  177. 

§  491.    Death  Warrant. 

i  people  of  the  state  of  New  York  to  the  sheriff  of county,  greeting; 

ereas,  at  a  court  of  oyer  and  terminer  held  at in  the .  .of 

y  of in  and  for  said  county  on  the day  of 18 

d  before one  of  the  justices  of  the  supreme  court  of  the  state  of 

York,  presidins^ was  convicted  of  the  crime  of  murder  in  the  first 

e.  in  that  he  feloniously,  willfully,  of  malice  aforethought,  and  from  a  de- 

te  snd  premeditated  design  to  enect  the  death  of ,  killed  and 

§red  the  said on  the day  of 18 . . ,  at by 

ng  [or  as  the  case  may  be],  and  was  thereupon  sentenced  by  the  said  court 
rr  and  terminer  to  be  hanged  by  the  neck  on  Friday  [or  as  the  case  maybe] 

day  of 18 ,  between  the  hours  of o'clock  in  the  fore- 

and .o'clock  in  the  afternoon,  until  he  should  be  dead.    Now, 

ore,  we  do  by  this  warrant,  pursuant  to  the  statute  in  such  case  made  and 
led,  require,  direct  and  appoint  that  you  cause  the  said  sentence  to  be 
ted  on  the  day  and  between  the  hours  therein  mentioned,  to  wit  [naming 
ly],  and  at  the  place  and  in  the  manner  prescribed  by  law. 
en  under  the  hand  and  seal  of  the  undersigned  being  the  Justice  "Who  con- 

k1  said  court  of  oyer  and  terminer  on  this day  of 18. .. . 

[l.  8.]  Justice  of  the  Supreme  Court. 
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No.  178 

§  496.  Inquiry  into  Sanity  of  Person  Sentenced 

to  Deatli. 
TATE  OP  NEW  YORK, )  __. 
County  OF  J 

It  appearing  to  me  tliat  there  is  reason  to  believe  tliat  lately  convicted 

»f  mujxler  before ,  at  a  court  of  oyer  and  terminer,  held  at , 

,  and  who  is  now  under  sentence  of  death  in  the  jail  of  said  county,  has 

become  insane  since  the  said  conviction,  I  do  therefore,  in  pursuance  of  §  406  of 

the  Code  of  Criminal  Proce<iure,  concur  with  sheriff  of county, 

in  calling  a  jury  to  make  iiM|uest  whether  the  said  be  of  sane  mind  or  no. 

And  I  do  hereby  order  and  direct  the  said  sheriff  to  impanel  a  jury  of  twelve 
persons  of  his  county,  qualified  to  serve  as  jurors  in  courts  of  record,  to  examine 
and  make  inquest  as  to  sanity  of  said 
Dated. 

Justice  of  the  supreme  court  or  county  judge. 


No.  179. 

Id.  Notice  to  District  Attorney. 
To  Esq.,  district-attorney: 

Sir:  Take  notice  that  with  the  concurrence  of  Hon.  justice  of  the  su- 

prt»iiio  court  [or  county  judge,  as  the  case  may  be],  I  shall  proceed  to  impanel  a 
jury  and  made  inquest  to  determine  as  to  the  sanity  of  lately  convicted 

of  murder  at  a  court  of  oyer  and  terminer  held  at , and  who  is  now 

itnder  sentence  of  death  in  the  jail  of county,  on  the day  of 

,  18. .,  at  ....  o* clock,  ....  M.,  at 

Dated , 

Sheriff  of county. 


No.  180. 

Id.  Oath  to  Jurors. 
**  You  do  each  for  yourself  swear  that  you  will  well  and  truly  inquire  whether 
the  prisoner  now  liere,  be  of  sane  mind  or  no,  and  that  you  will  true  in« 
quest  make  thereof,  according  to  the  evidence.     So  help  you  God." 


No.  181. 

Id.  Where  Juror  is  Challenged. 

**  You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you  touching 
the  objection  or  challenge  to  you  as  a  juror.    So  help  you  God." 


No.  182. 

Id.  To  Witness  where  Juror  is  Challenged. 

**  You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you  touching 
the  challenge  of  'a  juror.    So  help  you  God." 


No.  183. 

§  497.  Subpoena  by  District  Attorney, 

I»i  the  name  of  the  people  of  the  state  of  New  York  :  To 

I'cu  are  commanded  that,  laying  aside  all  business,  you  be  and  appear  at  ... . 

in  the on  the  . '. .  day  of IK. .,  to  testify  and  pive  evidence 

upon  an  inquiest  then  and  there  to  be  taken  before  sheriff  of  said  county, 

to  determine  whether  a  prisoner  therein  confined  and  now  under  sen- 

tence of  death,  l>e  insane  or  no,  and  hereof  fail  not  at  your  peril. 

Dated 

District-Attorney,  county  of 
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Id.  Oath  to  Witness  on  Inquest 

**  The  evidonce  you  shall  give  touching  the  sanity  of  the  prisoner  now 

here,  sliall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.    So  help 
you  God." 


No.  185. 

§  493.  Inquisition  as  to  Sanity  of  Prisoners. 
STATE  OF  NEW  YORK,    \      . 

COUNTY   OF  ,  )         * 

Inquisition  taken  before  the  undersigned,  sheriff  of county,  with  th« 

concurrence  and  by  order  of  Hon.  justice  of  the  supreme  court,  as  to 

the  sanity  of  now  confined  in  the  jail  of  said  county  under  sentence  of 

death,  at  the  said  jail  upon  the  oaths  and  affirmations  of  etc.,  twelve 

<|ualified  persons  of  said  county  summoned  by  me  to  inquire  as  to  the  sanity  of 
tJM*  said 

The  said  jurors  being  each  duly  sworn  and  charge  to  inquire  touching  the 
sanity  of  said  prisoner,  do  upon  their  oaths  and  affirmations,  say  that  the  siid 
is  not  of  sound  mind  but  is  of  insane  mind  (as  the  case  may  be.) 

In  witness  whereof,  we,  the  said  sheriff  as  well  as  the  said  jurors,  have  to  thb 
inquisition  set  our  hands  and  seals  at  the  time  and  place  aforesaid. 
Sheriff,  [l.  s.] 

[L.  S.]  j  } 

Jurors. 


No.  186. 


§  65^  Affidavit  on  application  for  appointment 
of  commission  on  insanity  of  prisoner. 

THE  PEOPLE 

against 

EUGENE    HLLSE. 

ORANGE  COUNTY,  ss.: 

Lewis  E.  Hanmore  being  duly  sworn  deposes  and  says  that  he  is  the  jail  physi- 
cian of  the  jail  at  Newburgh  in  said  county,  that  he  knows  Eugene  Hulse  and 
has  attended  him  since  he  has  been  an  inmate  of  theNewburgh  jail,  that  he  ha 
made  a  special  examination  of  the  said  Eugene  Hulse  in  regard  to  his  mental 
condition  and  that  as  tlio  result  of  said  examination  he  is  of  the  opinion  thit 
the  said  Kui^ene  Hulse  is  of  unsound  mind  and  is  not  of  sufficient  mental  capir 
city  to  undertake  his  defense. 

Sworu  to  before  me  this day  of         ,  18    . 


No.   187. 


Petition  for  Commission  to  exaraitie  insane  prisoner. 

To  the  county  court  of county. 

Tho   petition   of  n'spectfully  shows  to  this  court,  that  he  Is  the 

attorney  for  That  Eugene  Hulse,  who  resided  in  Orange  County  is 

ju  ooniineinent  in  the  county  jail  of  said  county,  under  indictment  for  arson  in 
the  si'-'ond  de^roe. 

Tli.'it  as  your  petitioner  is  informed  and  believes,  he  is  a  lunatic  and  insane. 

Your  peiitioner  therefore  asks  that  a  commission  may  be  appointed  by  said 
rourt  acc<»rding  lo  Seotion  r»58  of  the  code  of  criminal  procedure  toezaroinesaid 
Eup'ue  Hulse,  and  report  to  this  court  as  to  his  sanity  at  the  time  of  theesanii* 
iia'ioTi. 

Dated  ,  18     . 
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No.  18S. 

§  688.  Order  of  court  appointing  commission  to 
inquire  as  to  the  insanity  of  prisoner  before 
trial. 

COUNTY  COURT— ORANGE  COUNTY. 

Held  at  Goshen,  N.  Y.  ,18     . 

Present:  lion.  John  G.  Wllkins,  County  Judge. 

THK  PEOPLE 

against 

KUCiENE  nULSE. 

It  having  been  made  to  appear  to  me  that  Eugene  Hulse  a  person  indicted  by 
the  grand  jury  of  ,  18    ,  of  tlie  crime  of  arson  in  the  second  degree, 

is  a  person  of  unsound  mind  and  wholly  irresponsible,  and  an  affidavit  of 

to  llie  same  etfeci  having  been  filed,  or  other  affi- 
davits as  the  case  may  be),  I  do  therefore  in  pursuance  of  the  statute  in  such 
CHse  m.'ide  and  provided,  hereby  appoint  a  commission  forthwith  lo  examine 
Into  th«'  mental  condition  of  said  Eui^ene  Hulse.  and  make  their  report  therex)n 
to  this  court  with  all  convenient  speed;  and  due  notice  of  the  time  and  place  of 
executing  this  commission  be  given  to  the  district-attorney  of  this  coiuity. 


No.   189.  {a) 

§  058.  Notice  to  district-attorney  of  executing  commission. 

To  Hon ,  District-Attorney  of county : 

Sir. — Please  to  take  notire  that  pursuant  to  an  order  of  the court  of 

the  State  of  Xew  York,  iierelofore  duly  made  and  filed,  the  undersigned  as  com- 
missioners to  inquire  into  the  mental  condition  of ,  now  confined  in 

jail  cliar<je<l  with  the  crime  of will  proceed  to  execute  their 

ffaitl  comiiiission,  ai  the  »ixu\ jail  on  the day  of ,18    .. 

at  eleven  o'clock  a.  m.  of  that  day. 

Dated  at ,  this day  of ,18   . . 

Yours,  etc., 
(Signed) 


Commissioners. 


No.  190. 

§  658.  Inquisition  of  commissioners  on  insanity  of  prisoner* 

Name  of  court. 

TDTE  PEOPLE 

against 

KVGENE  HULSE. 

To  lion.  John.  G.  Wilkin,  County  Judge  of  Orange  County: 

The  undersigned,  appointed  by  the  county  court  of  Oranije  County,  held  by 
the  Hon.  John  G.  Wilkin,  county  judce  at  Goshen.  X.  Y.  on  the  day  of 

,  18  ,  commissioners  under  section  tViS  of  the  Code  of  Criminal  Procedure, 
to  inquire  into  the,  and  report  upon  the  present  mental  condition,  and  alK^ed 
insanity  of  said  Eugene  11  ulse,  who  stands  indicied  for  arson  in  the  second 
4iegree,  respectfully  report  as  follows:  That  we  convened   on  the  day   of 

J  18    ,  at and  proceeded  to  the  examination  of  witnesses,  und«*r 

oath,  reducing  all  their  testimony  to  writing  and  all  of  which  is  herewith  ap- 
pended, and  to  which  we  respectfully  refer,  that  in  the  examination 

district  attorney,  appeared  for  the  pe<iple  and counsel  for  said  Eugene 

Hulse  appeared  in  his  behalf.     That  we  examined  on  tl^e  day  of 

witnesses,  and  also  personally  exaniine<l  sai<i  Eugene  Hulse  at  length. 

That  as  the  result  of  said  inquiry  we  lind  that  he  is  about years  of  age, 

mnd   in eenerai   state  of   health.     That  his  business  was   that  of  a 

« (state  all  the  facts)  we  therefore  upon  the  testimony  taken  and  personal 
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examination  of  the  said  Eugene  Hulse  find  that  he  is  now  insane  and  incompe- 
tent to  advise  or  conduct  his  defense  on  the  trial  for  the  crime  for  which  be 
stands  indicted. 


CommiasionenL 


OKU 


No.  191. 
Order  of  court  to  remove  insane  defendant  to  an  asylum. 

COUNTY  COURT— ORANGE  COUNTY. 

Held  May  17th,  18    .  at  Goshen,  N.  Y. 
Present:    Hon.  John  G.  Wilkin,  county  judge. 

THE  PEOPLE 

agat. 

EUGENE    HUI.8E. 

The  commission  heretofore  appointed  by  this  court,  to  wit: 

To  inquire  into  the  sanity  of  the  said  Eugene  Hulse,  and  the  degree  of  mental 
capacity  possessed  by  him,  and  to  report  thereon  to  this  court,  having  concluded 
their  inquiry  and  having  made  to  this  court  a  written  report  now  on  file,  said 
report  stating  that  the  said  commissioners  having  examined  the  said  Eugene 
Hulse  and  inquired  into  the  facts  of  the  case  by  the  evidence  of  sworn  wiu 
nesses  before  ihem,  and  having  found  that  the  said  Eusretie  Hulse  is  insane  mid 
not  of  sufficient  mental  cipacity  to  undertake  his  defense,  and  the  said  finding 
having  been  approved  by  this  court,  thereupon  it  is  hereby  ordered,  upon  plead- 
ing and  filing  said  report  and  the  testimony  accompanying  the  same,  that  the 

said  Eugene  Hulse  be  forthwith  removed  to there 

to  be  safely  kept  and  detained  in  said  asylum  until  he  be  restored  to  a  sound 
state  of  mind  and  understanding,  when  he  shall  be  returned  to  the  county  jail  of 
Orange  County  aud  criminal  proceedings  be  resumed  or  otherwise  discharged 
according  to  law. 

It  is  further  ordered  that  the  sheriff  of  said  county  do  forthwith  convey  ux^ 
Eugene  Hulse  to  said  asylum. 

Dated, 


No.  192. 

Order  to  remove  insane  defendant  after  verdict  by  jury. 
At  a  criminal  term  of  the  supreme  court,  holden  in  and  for  the  city  and 

county  of  New  York,  at  the  city  hall  of  the  said  city,  on day.  the. .  . .  l 

day  of in  the  year  of  our  Lord  one  thousand  eight  hundrediand 

Present :    The  Hon Justices  of  the  sessions  of  the  City  of  New 

York. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 

arfainst 


On  indictment  for  the  crime  of. 


An  inquisition  bavins:  been  ordered  by  the  court  to  inquire  whether  the  de- 
fendant is  of  sound  mind  and  understandings  or  not,  for  the  purpose  of  ascer- 
tainin*:  wliether  lie  is  now  in  a  situation  to  be  put  upon  his  trial  for  said  crime, 
ami  a  jury  having  been  impaneled  and  swoni,  and  by  their  verdict  from  the 

evidence  havini;  found  that  the  said < is  not  of  sound 

mind  and  understanding,  and  the  court  being  so  certified  of  the  fact.     It  is  there- 
upon ordenul,  tiiat  said he  forthwith  removed  to 

there  to  be  safely  k»'pt  aiid  detained  in  said  asylum  until  he 

be  restored  to  a  sound  state  of  mind  and  understanding, and  then  to  be  returned 
to  the  city  prison  of  the  city  of  Xew  York. 

It  is  further  ordered  that  thesheritf  of  sai<l  city  and  county  do  forthwith  con- 
vey said to  said  asylum. 

A  true  extract  from  the  minutes. 


Clerk  qf  CowrL 


Of  Ceiminal  Prockduke. 

No.  193. 

§500.    Inquiry  into  pregnancy  of  female  sentenced  to  death.     Notice 

district  attorney. 

To  district  attorney, county. 

Sir:    Take  notice  that  in  pursujince  of  §  500  of  the  Code  of  Criminal  F 
cedure,  it  appearing  to  me  that  there  is  reasonable  groumi  to  believe 
female  convicted  of  murder  at  the  court  of  oyer  and  terminer,  beld  at,  etc.,  i 
now  in  the  jail  of  this  county  under  sentence  of  death,  is  pregnant  and  qn 
'with  child.  I  shall  proceed  to  impanel  a  jury  of  six  physicians  to  inquire  i 

make  inquest  as  to  her  pregnancy  at in  the on  the < 

of ,  18. ..,  at... o'clock  in  the noon 

Dated , 

Sheriff  of county. 


No.  194. 

Id.    Subpoena  of  district  attorney 

In  the  name  of  the  people  of  the  State  of  New  York. 
To 

You  are  commanded  that  laying  all  business  aside,  you  be  and  appear  at. . 

,  in  the .on  the day  of ,  18. .,  at.  .o'clock  in  the. 

.. . .,  noon,  to  testify  and  give  evidence  upon  an  inquest  then  and  there  to 
taken  before  sheriff  of  said  county,  to  detennine  whether  a  fen 

prisoner,  now  confined  in  the  jail  of  said  county  under  sentence  of  death, 
pregnant  or  quick  with  child  or  no  :  and  hereof  fail  not  at  your  oeril. 

Dated , 

District  Attorney county. 


No.  195. 

Id.     Oath  to  Juror 

You  do  each  for  yourself  swear  that  you  will  well  and  truly  inquire  whet 
A.  B.,  prisoner  now  before  you,  be  pregnant  or  quick  with  child  or  no,  and  t 
you  will   true  inquest  make  thereof  according  to  the  evidence.     So  help 
God. 


No  196. 

Id.     Oath  of  Challenged  Juro 

You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you  toi 
Siig  the  objection  or  challenge  to  you  as  a  juror.     So  help  you  God. 


No.  197. 

Id.     Oath  to  Witness  on  Challenge  to  Juro 

You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you,  toi 
ing  the  challenge  of  a  juror.     So  help  you  Go<i. 


No.  198. 

Id.     Oath  to  Witness  on  Inques 

The  evidence  you  shall  give  upon  this  inquest,  whether  the  prist 

now  here,  be  prejrnant  or  quick  witli  child  or  not,  shall  be  the  truth,  the  wl 
truth,  and  nothing  but  the  truth.     So  help  you  God. 


No.  199. 

Oath  to  luterprettr. 


You  solemnly  swear  that  you  will  truly  interprnt  to  the  witness  the  oath 
shall  be  administered  to  him  upon  this  inquc'^t,  and  sliall  also  truly  interpret 
.ween  the  coroner,  the  jury  and  the  witness.     So  lielp  you  God. 
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No.  200. 

§  500.  Inquisition  as  to  Pregnancj. 
STATE  OF  NEW  YORK,      \ 

'COINX Y    OF ) 

Inquisition  taken  before  tlie  undei-signed,  sheriff  of county  at 

in  said  county  on  the day  of ,18  . .,  upon  the  oaths  and  affir- 
mations of  <fec.,  six  physicians  of  said  county  [or  as  the  case  may  be[. 
8(nnmoned  by  me  to  inquire  whether  a  female  prisoner  now(in  this  jail 
of  said  county,  under  sentence  of  death,  be  pregnant  or  quick  with  child  or  nn. 
And  th(»  said  jurors  each  being  sworn  and  charged  to  inquire  whether  the  said 
be  pregnant  or  quick  with  child,  and  upon  their  oaths  and  affirmations  say 
Xhat             said  is  now  pregnant  and  quick  with  child  [or  as  the  case  may  be]. 

In  witness  whereof  we,  the  said  sheriff  as  well  as  the  said  jurors,  have  to  this 
:iiquisition  set  our  hands  and  seal  at  the  time  and  place  aforesaid. 
|L.c.]  sheriff.  Jj^^^        jj^gj 

No.  201. 

503.  Order  to  bring  Defendant  Sentenced  to  Death,  before 
the  Greneral  Term  or  Oyer  and  Terminer. 
SUPREME  COURT  : 
The  J'eople,  ktc,  I 

On  reading  and   filling  the  application  of  the  attorney-general   (or  district- 

attorney)  in    the  above  entitled  action,  whereby  it  appears  that the 

above  named  defendant  was  on  the day  of ,18    ...  at  a  court 

of  oyiT  and  terminer  held  in  and  for  the  county  of ,  at in  said 

county,  before   lion.  ...# ,  justice  of  the  supreme  court,  convicted  of  the 

rrinio  of  murder  in  the  first  degree,  and  was  thereupon  sentenced  to  the  puni?h- 

nient  of  deatli,  to  be  executed  on  the day  of ,18   ...  and  said 

sentence  of  death  has  not  been  executed,  although  the  time  specified  thereby 
has  passed,  and  that  the  said  judgment  and  sentence  still  remain  in  full  force, 

now  on  motion  of attorney-general  of  the  state  of  New  York,  (or  .... 

,  district-attorney),  it  is  ordered,  that ,  sheriff  of county, 

be  and  he  hereby  is  directed  and  commanded  to  bring  and  produce  the  said  — 

before  our  general  term  of  the  supreme  court  (or  court  of  oyer  and  terminer) 

at  the .on  the day  of ,18  ..,  at o'clock  .... 

M.  to  do  and  receive  what  shall  then  and  there  be  considered  andriuijudged  con- 
cerning the  said 

Dated 

Signed,    T.  R.  W., 

Justice  Supreme  Cooit. 


No.  202. 


§  507.    Inyitation  to  Certain  Officers,  etc.  to 
be  Present  at  Execution. 
Sin  :  Pursuant  to  §  TiOT  of  the  Code  of  Criminal  Procedure,  you  are  hereby 
invited  to  be  present  at  tlie  execution  of  at  the  jail  of  said  county,  in  the 

of on  the day  of ,18  ..^at o'clock, 

.   . .  M Sheriff: 

To  Hon.  County  Judge,  Ac. 


No.  203. 

§  508.    Certificate  of  Execution. 


STATE  OF  NEW  YORK,  ) 

COUNTV  OP'  »  )       *  ' 

I,  the  slKTiff  of  the  county  of and  the  other  public  officers,  physl- 

liiis  and  citizens   wlio.sr.  names  iire  hereto  subscribed,  do  certify   that 
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who  was  sentenced  by  the  court  of  oyer  and  terminer  held  In  and  for  the  county 

of ,  on  the day  of ,  18. . . ,  to  be  executed  on  ibis  day 

between  the  hours  of o'clock  in  the  morninEj  and o'clock  in 

the  afternoon,  was  at  the  time  mentioned,  in  pui-suance  of  the  said  sentence 
executed  by  hanging  by  tbe  neck  until  he  was  dead  in  tbe  jail  of  said 
county;  and  we  the  undersigned  do  certify  that  we  witnessed  the  said  execution, 
and  tiiat  the  same  was  conducted  in  conformity  to  the  provisions  of  law  and  of 
the  said  sentence. 

lu  witness  whereof  we  have  at  the  said  jail  subscribed  our  names  hereto  this 
day  of ,18.. 

Signed  I  Sheriff, 

County  Judge, 
Surrogate,  &c 


SUPREME  COURT : 
The  People,  etc. 

r.H. 


No.  204. 
§  532-3.  Notice  of  Appeal  by  Defendant. 


I 


Gentlemen : 

Take  notice  that  the  defendant  above  named  appeals  to  the  supreme  court,  at 

general  term  from  the  judgment  of  conviction  of  the  crime  of rendered 

against  him,  by  the  court  of ,  held  at ,  in  and  for  the  county  of 

on  the day  of ,  18 

Dated ,18.. 

Yours,  etc., 

Attorney  for  Defendant. 

To  the  clerk  of county,  and  to  district-attorney  of 

county. 


SUPREME  COURT : 
The  People,  etc. 


No.  205. 

$524.  Notice  of  Appeal  by  People. 


vs. 


i 


Gentlemen : 

Take  notice  that  the  people  of  the  state  of  New  York  appeal  to  the  supremo 
co'irt  at  general  term  from  the  judgniont  for  the  defendant  above  named  on  dtv 

nuirrer  (or  as  the  case  cay  be)  rendered  by  the  eourt  of held  at 

in  and  for  the  county  of on  the day  of 18. . 

Dated 

District-attorney,  county  of 
To  the  clerk  of county  and  to defendant,  (or  in  case  of  his  ab- 
sence from  the  county  to his  counsel. ) 


No.  206. 

§  524.  Affi'f.'irit  for  publication  of  notice  of  appeal, 

(Title  of  court  and  case.) 

STATE  OF  NEW  YORK.  / 
County  of J'^' ' 

,  being  duly  sworn,  says  that  he  Is  district 

attorney  of  the  county  of :   that  at  a  terin  of  the  court  of held 

in  and  for  the  county  of on  the day  of 18   . . ,  jud«:- 

inent  was  rendered  allowing  the  demurrer  to  the  indictment  interjx>sed  by  this 
defendant;  that  the  people  have  appealed  from  said  judgment;  that  said  de« 
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fendant  cannot  be  found,  after  due  diligence,  so  as  to  make  service  upon  him  of 

the  notice  of  this  appeal;  that the  attorney  wlio  acted  for  the  defendant 

on  tlie  argument  of  said  demurrer,  does  not  reside  or  transact  business  in  the 
county  of 


Subscribed  and  sworn  before  me, ) 


this day  of 


No.  207. 

§524.  Order  qf  publicatiorL 
(Title  of  court  and  names  of  parties.) 
On  reading  and  filling  the  affidavit  of ,  hereto  annexed,  and  on  mo- 
tion of ,  district  attorney  of  the  county  of it  is  hereby  ordered 

that  the  notice  of  appeal  on  behalf  of  the  people  be  served  on ,  the  de- 
fendant herein,  by  publisliing  the  same  in  the ,  a  daily  paper  published 

at ,  in  the  State  of  New  Yorlc,  for  the  space  of week,  in  each 

issue  thereof. 
Dated  this day  of ,18  . . 

Justice  Supreme  CourL 


Vo.  208. 


STATE  OF  NEW  YORK,  ) 


§  625.  Affldavit  of  pubUcatioru 


County  of { **  • 

,  beingduly  sworn,  says  that  he  is  the  publisherand 

proprietor  of  the  daily ,  published  at that  the  annexed  notice 

of  appeal  was  published  in  each  issue  of  said  paper  for  the  space  of 

weeks,  commencing  on  the day  of  


Subscribed  and  sworn  before  me,  ) 


this day  of 


No.  209. 

§  529.  Notice  cf  application  for  certificate  on  appeal 
(Title  of  court  and  of  case.) 
SiB. — Please  to  take  notice  that  the  defendant  herein  will  apply  to  Hon. 

,  the  judge  who  presided  at  the  trial  wherein  he  was  convicted  of  the 

crime  of ,  for  a  certificate  that  there  is  a  reasonable  doubt  as  to 

whether  or  not  the  judgment  of  said  court  should  stand,  pursuant  to  section  527 
of  the  Code  of  Criminal  Procedure. 

Dated  at ,  this day  of ,18  . . 

jy^endanVe  Attorney. 
To  District  A  ttomey  of county. 


SUPREME  COURT  : 
Thk  Pkople  &c. 

ts. 


No.  210. 

§  527-8.  Certificate  for  Stay  on  Appeal 


1,  the  undersigned,  a  justice  of  the  supreme  court  of  the  state  of  NewTork. 
do  hereby  certify  that  in  my  opinion  there  is  reasonable  doubt  whether  the 

)udjjment  of  conviction  rendered  in  the  court  of held  at in  and 

for  the  county  of against  the  defendant  above  named  for  the  crime  of 

should  stand. 

Dated 18.. 

Justice  of  Supreme  Court 
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Vo.  211. 

§  537.  Notice  of  arffumenL 

(Title  of  court  and  of  case. ) 

To District  Attorney  of county : 

SiR.*-Please  to  take  notice  that  defendant's  appeal  in  the  above  entitled  ac- 
tion will  be  brought  on  for  argument  before  this  court  at  the  next  general  term 

thereof,  to  be  held  at ,  in  the  city  of ,  or  the day  of 

J  at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard. 

Dated ,  this day  of 18  . . 

Yours,  etc., 

DrfendanVs  Attorney. 


No.  212. 


§  543.  Order  of  reversal  and  ordering  a  new  trial. 

At  a  general  term  of  the  supreme  court  of  the  State  of  New  York,  held  in  and 

for  the judicial  district  of  said  state,  at on  the day  of 

Present— Hon. 

"     >  Justices. 

(( 

The  People 
against 

This  cause  having  been  heretofore,  on  the day  of brought  on 

for  argument,  and  after  hearing  Mr of  counsel  for  defendant,  and 

,  district  attorney  of county  for  the  people,  and  the  court  having 

delil)erated  thereon. 

It  is  ordered  and  adjudged  that  the  judgment  of  conviction  in  the  above  en- 
titled action  be  reversed  [or  as  the  case  may  be],  and  that  said  defendant 

have  a  new  trial,  which  is  hereby  ordered  ;  and  it  is  further  ordered,  the  pro- 
ceedings herein  be  and  the  same  are  hereby  remitted  to  the  court  of  oyer  and 


terminer  of county. 


Clerk. 


No.  213. 

§  554.  Bail  by  Police  Officers. 

We,  defendant,  and ,  residing  at  number ,  in 

and  residing  at hereby  jointly  and  severally  undertake  that  the 

above  defendant,  shall  appear  and  answer  the  complaint  (describing  it 

briefly)  before  the  magistrate  before  whom  he  would  be  arraigned  if  not  bailed 

on  the   day  of  eighteen  hundred  and ,  at  

o'clock,  and  there  remain  to  answer,  subject  to  any  order  of  the  magistrate,  and 
render  himself  in  execution  thereof,  or  if  he  fail  to  perfonn  either  of  these  con-^ 
ditions,  then  he  will  pay  to  the  people  of  the  state  of  New  York  the  simi  of 


No.  214. 


§  500.  Order  of  .lustice  as  to  Notice  to  be  Served 
District-Attorney  of  Application  to  Bail. 

COUBT, 

OF 

CoL'NTY  OF 

The  People 
against 

An  application  having  been  this  day  made  to  me  by  the  alM)ve  named  defen- 

dan^for  his  admission  to  bail  upon  tiie  ehurir<*  of ujxjn  which  he  luis 

been  held  by  me ,  ana  the  saiil  defendauL  having  shown  good  and  suf- 
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ficient  reasons  for  ii  notice  of  less  than  two  days  to  the  district  attorney  of  his 
application  for  admission  to  bail; 

1  do  hereby  order  that  a  notice  of be  served  on  the  district  attorney  of 

county  of  the  application  of  the  defendant  for  admission  to  bail  on  said 

charge. 

Dated  Albany, ,18  ... 

[Signature,] 


CotTRT,         I 

County  of J 


No.  215. 

§§  561,  562.    Certificate  Granting  Application  to  Bail 


I, a justice  of  the of ,  do  hereby  certify  that 

an  application  was,  on  the day  of ,18  . .,  made  to  me  for  the 

admission  to  bail  of held  by  me  to  answer  the  crime  of ,  and  I 

did  grant  the  said  application  and  fix  the  sum  in  which  bail  may  be  taken  at 

hundred  dollars,  with suret    

Dated  at  the of ,  this day  of ,  18  ... 


No.  216. 


§  561,  562.     Certificate  denying  application  to  bail 
(Title  of  court.) 

STATE  OF  NEW  YORK,    I 

County  of S 

I a, justice of  the of ,  do  hereby 

ctTtify  that  an  application  was  made  to  me  on  the day  of IS  .. 

for  the  admission  to  bail  of ,  lield  by  me  to  answer  the  crime  of , 

and  I  denied  the  said  application. 

Dated  at ,  this day  of 18  ... 


No.  217. 


§  571.  Notice  of  application  for  bail  in  cities. 
To  esq.,  district-attorney: 

Sir:  Take  notice  that  upon  the  day  of   ,18..,  at 

o'clock,  . ..  M.,  application  will  be  made  to  Hon ,  at  his  oflSce  in  the 

of ,  to  admit  to  bail ,  now  confined  in  the  county  jail 

[or.  as  the  case  may  be,]  on  a  charge  of ,  and  that  the  following  persons 

Mill  be  proposed  as  sureties,  viz.  :  merchant,  residing  at , 

physician,  residing  at 

That  the  said  is  the  owner  of  real  estate  in  the of, knonTi 

as  No street,  in  said valued  at dollars,  on  which  tbew 

ir^  a  mortgage  of dollars,  [or  no  incumbrance  as  the  case  may  be.] 

That  the  said  is  the  owner  of  certain  bonds,  stock,  [or  other  personal 

property,  describing  it]  valued  at dollars,  and  there  are  no  judgments 

airainst  him. 

Dated ,18  

Attorney  for , 

Deft 


No.  218. 

§  572.  Affidavit  of  Justification. 
County  of )^ 

OF S 

suret to  the  foregoing  undertaking  of  bail,  being  sworn,  say* 

that  he  is  a  resident  of  and  a holder  within  the  state  of  New  York  awl 
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and  is  worth dollars  over  all  the  debts  and  liabilities 

owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  frouv 
sale  under  an  execution. 

before  me,  this } 

day  of ,18  ..,      ) 


No.  219. 
§  575.     Order  allowing  or  disallowing  baiU 
Court, 

OF 
VTY  OF 

People,  ) 

reby the  bail  given  by  the  defendant  In  the  above  actioir 

e,  on  the day  of 18   . . 

at  Albany,  this day  of 18  .. 

[Signature.} 


No.  220. 


§  576.     Order  for  Discharge  on  Bail. 

;  sheriif  of  the  county  of ,  [or,  in  the  city  and  county  of  New' 

the  keeper  of  tlje  ciiy  prison  of  the  city  of  New  Yorlv]  :  A.  B.,  who  is 
by  you  on  a  conimitnient  to  answer  a  charge  for  the  crime  of  [design- 

:enerallyj,  having  given  sufficient  bail  to  answer  the  same,  you  are  coiu« 

Forthwith  to  discharge  him  from  your  custody. 


No.  221. 

§  581.    Bail  after  Indictment 

DicTM KXT  having  having  found  on  the day  of eighteen- 

and    *  in  tlie  court  of of  the  coonty  of 

with  the  crime  of and  he  having  being  duly  admitted 

I  the  sum  of dollars,  we defendant,  and of 

by  occupation and of ,  by  occupation 

. . . .,  hereby  jointly  and  severally  undertake  that  the  above  named 

shall  appear  and  answer  the  indictment  above  mentioned,  in  whatever 
may  be  prosecuted;  and  shall  at  all  times  render  himself  amenable  to 
•s  and  process  of  the  court,  and  if  convicted,  shall  appear  for  judgment 
ler  himself  in  execution  thereof;  or  if  he  fail  to  perform  either  of  the 
IS,  that  we  will  pay  to  the  People  of  the  State  of  New  York  the  sum 
..dollars, 
witli  our  seals,  and  dated  this day  of 18  .... 

TY  OF  OkANGE,  S.S. 

being  duly  sworn says  that he  is  a holder  in 

J  of  Nevv  York,  and  resides  in  the  county  of and  is  worth  the 

dollars,  over  and  above  all  debts  and    liabilities  and  property 

Tom  execution, 
to  before  me  this day  of ,18  . . 

rV  OF   OUANOK.  ss. 

s day  of in  the  year  18   . . ,  before  me  personally  came 

to  me  known  to  be  the  individuals  described  in and  who  exe- 

3  forgoing  bond,  and  they  acknowledged  that  they  executed  the  same. 

Endorsement  on  bond. 
ove  of  the  within  Bond,  both  as  to  its  manner  and  form,  and  as  to  the 
eies  of  the  sureties  therein. 

18     . 

22 
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No.  222. 

§  586.    Certificate  of  Deposit  Instemd  of  Bail 


THE  PEOPLE  OF  THE  STATE  OF  NEW  TOBK 

against 


J 


Whereas,  heretofore  and  on  the day  of ,18  . .,  an  order  wm 

made  by ,  admitting  the  above  Tiamed  defendant  to  bail,  on  giving  u 

undertaking  in  the  sum  of dollars,  on  a  certain  charge  [and  indictmoit 

as  the  case  may  be]  of  [state  offense. 

This  is  to  certify  that  the  said ,  defendant  above  named  has  deposited 

with  me,  this  day,  the  amount  of dollars,  the  sum  mentioned  in  nid 

order,  as  security  for  his  appearance  pursuant  to  such  order,  instead  of  the  M 
undertaking  of  bail  pursuant  to  $  586  of  the  Code  of  Criminal  Ptocedure. 

Dated ,18  .... 

county  treasurer. 
county. 

No.  223. 

S  590.  Certificate  of  Surrender  by  Principal  in 
Exoneration  of  Bail. 
The  People,  Ac, 
vs. 

• 

I,  hereby  certify  that  the  defendant  above  named,  who  heretofore  gave  bail  on 
his  arrest  on  an  indictment  now  pending  against  him  forburglar>  [or  as  the  case 
may  be],  has  this  day  surrendered  himself,  in  exoneration  of  his  said  bail  by 
delivering  himself  into  my  custody  together  with  a  certified  copy  of  theosder- 
taking  of  bail  so  given  as  aforesaid. 

Dated 

Sheriff  of ooaoty. 

Id.  Certificate  of  Surrender  by  Bail 

The  People  op  the  State  of  New  York, )  i 

\ 

I  hereby  certify  and  acknowledge  that ,  a  surety  given  for  the  ap- 
pearance of  the  above  named  defendant  on  an  indictment  now  pendinf 
against  him  for  burglary  [or  as  the  case  may  be]  has  this  day  surrendered  th 
said  defendant  in  exoneration  of  him  as  bail,  by  delivering  him  into  my  custody 
together  with  a  certified  copy  of  the  undertaking  of  bail  given  by  said  surety, 
pursuant  to  §  590  of  the  Code  of  Criminal  Procedure. 

Sheriff  of CountT. 

Dated 


No.  224. 

§  591.  Deputation  to  Arrest  Principal,  by  Surety, 
Indorsed  on  Copy  Undertaking. 

Know  all  men  by  these  presents  that  I, of being  one  of  the 

sureties  mentioned  in  the  within  copy  undertaking  of  bail,  have  deputized,  au- 
thorized ami  empowered,  aiulby  these  presents  do  hereby  deputize,  authorizeand 

f mpower  in  my  place,  siead  an(i  behalf of  the of at 

any  place  within  the  state  of  New  York  to  take,  arrest,  secure,  and  surrender tc 

the  slierifif  of  the  county  of in  the  state  of  New  York,  the  defeudanl 

named  in  the  within  copy  undertaking  in  exoneration  and  dischai^e  of  my  said 

undertaking  as  bail  for  said ,  in  the  cause  therein  mentioned,  aL<i  lo 

<MiipIoy  such  persons  and  assistants  as  may  be  necessary  to  effect  such  purpoft* 

In  witness  whereof  1  have  hereunto  set  my  hand  this day  of 

IS... 

Signed, 

Executed  and  delivered  in  the  presence  of 


i 
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No.  22S 

1 605.  Bail  after  Be-arresL 

An  okUt  baring  been  made  on  the day  of eighteen  hondreJ 

and by  the  ooait  of  [naming  the  court,]  that  be  admitted  to  bidl 

«a  the  aum  of dollars,  in  an  action  pending  in  that  court  againet  him 

In  behalf  of  the  people  of  the  state  of  New  Yorlt,  upon  an  [information,  pre^ 
eentment,  indictment,  or  appeal,  as  the  case  may  be.] 

We,  defendant  [if  the  defendant  join  in  the  undertaking,]  and 

surety  of  [stating  his  place  of  residence  and  occupation,]  and  surety  of 

istaXing  his  place  of  residence  and  occupation,]  hereby  jointly  and  severally  un- 
tertalse  that  the  above-named  shall  appear  m  that  or  any  other  court  in 

which  his  appearance  may  be  lawfully  required,  upon  that  [information,  pre- 
sentment or  appeal,  as  the  case  may  be]  and  shall  at  all  times  render  himself 
sunenable  to  its  orders  and  process,  and  appear  for  judgment  and  surrender  him- 
self on  execution  thereof;  or  if  he  fail  to  ^rform  either  of  these  conditions,  that 

we  will  pay  to  the  people  or  the  state  of  New  York  the  sum  of dollars, 

inserting  the  sum  in  which  the  defendant  is  admitted  to  bail.] 


No  226. 

Notice  of  application  for  remission  of  forfeiture, 

under  1 597. 

ORANGE  COUNTY  COURT. 

IW  THE  MATTKB  OF 

the  application  of to  have  the  for- 
feiture of  his  bond  remitted. 

To y  district  attorney  of  the  county  of 

Take  notice  upon  the  petition  and  affidavit,  copies  of  which  are  herewith 

lerved  upon  you,  I  will  apply  to  the  county  court  of  this  county  at on 

the day  of next  at o*clocl£  a.  m.,  or  as  soon  tliereafter  as 

counsel  can  be  heard,  to  have  the  forfeiture  of  the  bond  of given 

upon  the  commitment  of ,  for  the  alleged  o£fense  of 

snd bearing  date  the day  of ,18  . .,  remitted. 

Dated 


Attorney  for 


No  227. 

§  597.    Order  remitting  forfeiturt 

of  bail. 

At  a  special  term  of  the  county  court  of  the  county  of ..,held  at  the 

chambers  of  Hon ,  on  the day  of 

Present:. .  / Judge  of Coimty. 

In  the  Matter  of  the  Estreated   Re-  ( 
cognizance  of i 

On  reading  and  tiling  the  athdaviis  and  notice  of  motion  of  said 

with  proof  of  due  service  thereof,  and  after  hearing ,  Esq.,  In  sup- 
port of  said  motion,  and ,  district  attorney  of county,  in  op. 

position  thereto,  it  is  now,  on  motion  of  said hereby  ordered,  that 

the  said  order  estreating  the  said  recognizances  and  directing  the  same  to  be 
vrosecnted,  be  vacated  and  set  aside,  and  that  [if  action  has  been  begun]  the 
jkCtion  commenced  thereon  by  the  district  attorney  of  said  county  be  discon- 
tinued, npon  the  payment  of  said of  the  costs  and  expenses  incurred 

tlifinln^  mnonating  to  the  sum  of 

CourU^lf  Judge, 
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Ho.  228. 

§  604.    Similar  order  entered  at  same  term  of  cooit^ 

at  which  bail  was  estreated, 

At  a  term  of  the  county  court,  held  in  and  for  the  county  of ^ 

in  the  court  house  in  the  city  of ,  on  the  . .  .day  of. 

Present— Hon Chuntff  JvdQt. 


THB  PEOPLE 

against 


[ 


The  recognizance  of  the  above-named  defendant  with as  baO 

having  been  estreated  at  the  present  term  of  the  county  court  of  this  oouDty. 

and  the  said having  renewed  his  bail  for  his  appearance  at  the  next 

term  of  the  county  court,  now,  on  motion  of ,  Esq.,  counsel  for 

,  it  is  hereby  oitlered  that  the  order  estreating  said  bail  above  meiK 

tioned,  and  any  order  for  the  prosecution  thereof,  be  vacstod  without  costs. 

Ji/dge  Q^. Coim^ 


No.  229. 


Complaint  upon  estreated  recognizance, 

»•• Court County 

The  People  of  the  State  of  New-Yobk, 

Against 


D^endanU. 


The  above  named  plaintifF  respectfully  shows  to  this  court,  by  this  oompisioty 

that  heretofore  to  wit :  On  die  day  of  ,  18    ,  at  the  Town  of , 

in  the  county  of and  within  the  jurisdiction  of  this  court,  the  above 

named  defendants  personally  came  before one  of  the  justices  of  the 

peace  for  preserving  the  peace '  in  the  county  of as  aforesaid,  in  their 

own  proper  persons,  and  there  entered  into  a  recognizance,  in  writing,  signed 
with  their  own  hands,  by  which  recognizance  the  said  defendant  acknowledged 

to  owe  to  said  plaintiff  the  sums  of dollars  respectively,  and  the  said 

defendants  did  then  and  there  agree  that  the  said  sum  should  be  levied  out  of 
their  goods  and  chattels  land  and  tenements  to  the  use  of  the  said  plaintiff,  if  the 

above  named  defendant ,  should  fail  in  performing  the  condition  of  tlie 

said  recognizance,  which  condition  was,  that ,  the  said  defendant,  shook! 

personally  appear  at  the  then  next  court  having  criminal  jivisdiction  of  siid 

offense ,  to  be  holden  in  and  for  the  county  of then  and  there 

to  answer  an  indictment  to  be  preferred  against  him  for  the  offense  of  burglary 
in  the  third  degree,  and  to  do  and  receive  what  should  by  said  court  be  then  and 
there  enjoined  upon  him,  and  to  appear  and  answer  the  charge  above  mentioned 
in  whatever  court  it  might  be  called  or  prosecuted,  and  at  all  times  render  him- 
self amenable  to  the  orders  of  tlie  court,  and  if  indicted  or  convicted  should 
appear  for  judgment  and  render  himself  in  execution  tliereof,  or  if  he  fail  I* 
perform  eiilier  of  these  conditions  that  they  would  pay  to  the  people  of  the  State 

of  New  York  the  following  named  sums  of  money,  viz: the  sum  of % 

and the  sum  of  ... .    . ;  which  said  recognizance,  taken  and  ackowledgwl 

*s  above,  before  the  said ,  a  justice  of  the  peace  as  af orp8ai«1,  he  bavimf 

iull  power  and  competent  authority  to  take  the  same,  that  is  to  say  on  the  ...• 

day  of ,  18. . ,  and  was  duly  filed  of  record  by  the  clerk  of  said  county  of 

,  at  his  office  in  the of ,  N.  T,,  and  said  plaintifF  aver* 

that  the  next  court ,  to  be  holden  and  held  next  after  the  signing  and 

acknowledgment  of  said  recognizance  in  and  for  the  county  of ,  com- 
menced its  session  and  was  held  at  the  court  house  in  the  city  of in  and 

for  the  coimty  of the day  of 18. ..    And  such  proceediaf* 

were  thereupon  had  in  the  said  court,  that,  at  the  said  court  commencing  'is 
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session  and  held  on  the  day  and  at  the  place  aforesaid,  an  inaictment  was  found 

aud  presented  against  the  said for  burglary  in  tbe  third  degree,  and 

such  proceedings  were  thereupon  afterwards  had  that  the  said  recognizance 
WAS.  in  due  form  of  law,  respited  and  continued  until  and  to  tlie  term  of  the  said 

court  of ,  held  at  the  court  house  in  the of ,  N.  Y.',  on 

the day  of 18. . . 

And  the  before  mentioned  plaintiff  does  further  say,  that  afterwards,  at  the 

said  term  of  the  last  mentioned  court,  held  in  and  for  the  said  county  of , 

to  wit:  the  said  court  commencing  on  the day  of 18. .,  the  said 

failed  in  the  performance  of  the  condition  of  the  said  recognizance  in 

this:  that  the  said ,  being  then  and  tbere  called  in  open  court,  during 

the  sitting  of  said  court,  to  wit.  on  the day  of 18. . ,  did  not  per- 
sonally appear  in  and  abide  the  order  of  the  said  court,  but  therein  wholly  failed 
and  made  default;  whereupon  an  order  was  entered  by  the  said  court  forfeiting 
the  said  recognizance,  and  directing  the  same  to  be  prosecuted  according  to  law, 
as  by  the  record  and  proceedings  of  the  said  court  will  more  fully  appear.  And 
the  said  plaintiff  further  says  that  the  said  defendants  have  not  paid  the  sums  of 

respectfully,  or  any  sum  whatever  so  as  aforesaid  acknowledged  separately 

by  said  defendants  to  be  owing  to  the  said  plaintiff.  And  the  said  plaintiff 
avers ,  that  the  record  of  the  said  recognizance  remains  in  full  force,  strength 
and  effect,  in  no  manner  reversed,  vacated  or  satisfied,  and  that  they  the  said 
plaintiffs  have  not  yet  obtained  satisfaction  of  the  same,  whereby  an  action  has 
accrued  to  the  said  plaintiffs  to  demand  and  have  of  the  said  defendants  the 

sums  of from  each.    Nevertheless  the  said  defendants,  although  requested, 

have  not  paid  the  said  sums  of  money  or  any  part  thereof,  to  the  said  plaintiffs, 
but  hitherto  hath  refused  and  still  doth  refuse,  to  pay  the  same  to  the  said 
plaintiffs. 

Wherefore  the  plaintiffs  pray  for  judgment  against  the  defendant  as  follows, 

to  wit  :  against  the  defendant for  the  sum  of with  interest 

thereon  from  the  ....  day  of ,  18..,  together  with  the  costs  of  this 

action. 


•  District-Attorney  of ,  county. 

Office  address,  Rooms  Nos Post-Office  Address  Lock  Box .... 

County  88. : 

being  duly  sworn  deposes  and  says  that  he  is  the  District 

Attorney  of county,  and  the  Attorney  for  the  Plaintiff  herein  and  is 

acquainted  with  the  facts  stated  in  the  foregoing  complaint,  and  that  the  said 
complaint  is  true  to  the  knowledge  of  deponent,  except  as  to  the  matters  therein 
stated  and  to  be  alleged  on  information  and  belief  and  as  to  those  matters  he 
believes  it  to  be  true,  that  the  reason  why  this  verification  is  not  made  by  the 

Slaintiffs  is,  that  the  said  plaintiffs  are  the  people  of  the  State. 
worn  to before  me  ) 

If  suit  is  brought  in  a  county  court  of  sessions,  the  residence  of  the  defendants 
Biiist  be  alleged  to  confer  jurisdiction.    {Bumn  v.  (/Neil,  10  Hun.,  494.) 


No.  230. 

§  608.     Justice's  Criminal  Subpoena. 
County  of  Oranoe        )    ^ 
CITY  OF  NEWBURGH,     J  ®®* 

Tou  are  hereby  commanded.  In  the  name  of  the  People  of  the  state  of  New 
York,  to  appear  before  the  undersigned,  Recorder  of  said  city,  at  the  Recorder's 

Court  Room,  Number  62  First  Street  in  said  city,  on  the day  of 

388 at o'clock M.,  to  give  evidence  in  a than  and 

tbere  to  be between  the  People  of  the  State  of  New  York  against 

...  .on  the  part  of  the 

Dated  at  said  city,  this day  of 18  . . 

C.  L.  Waring,  Recorder. 


... 
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No.   231. 

§000.  Sabpoena— Grand  Juy. 

THE  PEOPLE  OP  THB  STATS  OF  NEW  YORK. 

To of  the of 

Greetihg  : 

We  command  you,  tliat  all  business  or  excuses  ceasiiig,  you  appear  befoft 

tiie  Grand  Jury  of of  the  county  of  Orange,  to  be  held  m  and  for  tiu 

said  county,  at  the  Court  House  in  the ,  the day  of 18   . 

at o'clock  in  the noon,  of  the  same  day,  to  testify  the  truth,  simI 

to  give  evidence  before  the  Grand  Jury  touching  a  certain  complaint  then  And 

there  pending  against And  this  you  are  not  to  omit  to  do 

under  the  penalty  of  two  hundred  and  fifty  dollars. 

Witness,  Hon at the day  of 18  .. 


District  AUomej,  County. 


No.  232. 

Id.    Proof  of  service. 
STATE  OF  NEW  YORK, ) 
County  of  Orange.      ( 

being  duly  sworn,  deposes  and  says  heserved  a vA- 

poena,  of  which  the  within  is  acopy,upon on  the day  of 

188.., by 

Sworn  to  before  me,  this day  ) 

of 18    ..  J  •••  


Notary  PubUc 


No.  233. 

S  612.    SubpceniL 
SUBPCENA. 

FOR  A  WITNESS  TO  ATTEND  THB 

COURT  OF  ) 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  > 

To of 

GREETnro : 
We  command  you,  that  all  business  and  excuses  ceasing,  you  appear  i 

your  proper  person,  before  the.Court  of to  be  boldon  in  and  for  tli 

comity  of  Orange  at  the  Court  House,  in  the  city  of  Newburgh,  on  the 

day  of instant,  at  the  )»our  of in  the  forenoon  of  the  same  Ai 

to  testify  the  truth  aiul  give  evidence  in  our  behalf,  against in  a  ca; 

of  Felony,  whereof  ....  he  stands  indicted.    And  this  you  are  not  to  omit 
<lo  under  the  penalty  of  two  Imndred  and  fifty  dollars. 

WiTNKSs,  Hon at  the of the d: 

of ,  in  the  year  of  Our  Lord  18    . . 


District  Attorney. 


No.  234. 

SUBPCEXA  — (DUCES  TECUM.) 
FOR  A  WITNESS  TO  ATTEND  THE 

COURT  OF 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
To of 

GREsmro: 

We  command  you,  that,  all  business  and  excuses  ceasing,  your  appear  in  y< 
proper  person,  before  the  Court  of ,  to  be  holden  in  and  for  the  coui 
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€(  Orange,  at  the  Court  House  In  the  city  of  Newburgh  on  the day  of 

instant,  at  the  hour  of in  the  forenoon  of  the  same  day,  to 

testify  the  truth  and  give  evidence  in  our  behalf,  against in  a  case  of 

Felony,  whereof he  stands  indicted,  and  that  you  bring  with  you  and  pro> 

iluced,  at  tlie  time  and  place  aforesaid  a  certain now  in  your  custody 

and  all  other  deeds,  evidences  and  writings,  which  you  have  in  your  custody  or 
|K>wer,  concerning  the  premises.  And  this  you  are  not  to  omit,  under  the  penalty 
of  two  hundretl  and  fifty  dollars. 

Witness,  Hon of  our  said  court,  in  our  said  county in  the 

year  of  Our  Lord  18  . . 


District  Attorney* 


No.  235. 

614,  615.  Return  of  Service  of  Subpoena. 
STATE  OJ*  NEW  YORK,  ) 

>  88 

County  or  Orange.     ) 

being  duly  sworn,  deposes  and  says,  he served  a  subpoena,  of 

which  the  within  is  a  copy,  upon on  the day  of » 

18  .  ,  by 

Sworn  to  before  me,  this J 

day  of 18  . .  J 


STATE  OF  NEW  YORK, 
County  of  Oranok,       >  ss. 


No.  236. 

Warrant  of  attachment  against  witness. 


The  People  of  the  State  of  New  York,  to  the 
SlierilT,  Deputy  SlierifTs,  and  Policeman  of  the 
County  of  Orange,  Greeting: 
We  command  you,  and  each  of  you,  that  you  attach  and  take  the  body  of 

who  stands  charged  before  onr  Court  of  Sessions,  in  and  for  the  said 

County,  with  a  Contempt,  and  him  forthwith  bring  before  our  said  Court,  to  be 
dealt  with  according  to  law. 

Witness,  Hon of  said  County,  this day  of In  the 

year  of  our  Lord,  one  thousand  eight  hundred  and  eighty. 

By  the  Court. 

Endorsed,  allowed  this  day  of 18  . . 

Clerk  of  Court. 


No.  237. 


Attachment  against  a  witness  for  disobedience  of  subpoena 
in  a  Court  of  Special  Sessions. 

STATE  OF  NEW  YORK,  I  ^^ 
County  of j  '  *  * 

IX  THE  NAME  OF  THK  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To 

You  are  hereby  commanded  to  attach and  bring  him  before  the  un- 
dersigned, a  justice  of  the  peace  of  said  county,  at  his  office  in  the  town  of  .... 

....  county  of ami  State  of  New  York,  forthwith  to  testify  the  truth, 

according  to  his  knowle<li;e,  in  an  action  now  pending  l>efore  the  said  justice  of 
the  peace  hot  ween  tlie  People  of  the  State  of  New  York  and  defend- 
ant, on  the  part  of ,  and  also  to  answer  all  such  matters  as  may  bo 
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brought  against  him,  the  said ,  f or  not  obeying  a  subpoena  of  this  conzt 

duly  served  herein. 
Dated  at this day  of ,18  . . 


Justice  of  the  Peace. 


No.  238. 

§  622.  Affidavit  to  obtain  order  to  examine  witness  conditionally. 

STATE  OF  NEW  YORK,  )  ^„ 
CouNTr  OF  P**- 

being  duly  sworn  says  that  he  resides  at that  at  the  last  term 

of  the  court  of in  and  for  the  county  of he  was  indicted  on  a 

charge  of  arson;  that  immediately  after  said  indictment,  he  gave  bail  to  appear 

at  the  next  term  of  said  court  to  be  held  at  the  court  house  in  the 

on  the day  of That  who  resides  at in  the 

county  of is  acquainted  with  all  the  of  facts  of  the  case,  and  his  evi- 
dence is  very  material  to  deponent's  defense  in  this  action.     That  said 

above  named  is  in  such  an  enfeebled  and  infirm  state  of  liealth  that  there  is 
great  probability  that  he  will  be  unable,  by  reason  of  such  infirmities,  to  attend 
the  trial  of  this  cause  at  the  time  and  place  above-named  or  at  any  subsequent 
time. 


Sworn  before  me,  this  } 
day  of ) 


No.  239. 

§  625.  Order  to  examine  witness  conditionally. 

SUPREME  COURT— County  OF 


THK  PEOPLE 

against 


\ 


On  reading  and  filing  the  affidavit  of  the  above-named  defendant,  hereto  an- 
nexed, and  on  motion  of Esq.,  his  attorney,  it  is  hereby  ordered  thm 

,  residing  at ,  in  the  county  of ,  be  examined  condition- 
ally before  me  on  the day  of ,18  . .,  at  the  residence  of  said 

in  the  county  aforesaid;  and  that  a  copy  of  the  order  and  of  the  an- 
nexed affidavit  be  served  on  the  district  attorney  of  the  county  of on  or 

before  the day  of 

Dated  at ,  this day  of ,18 


. . 


Justice  Supreme  Court. 


No.  240. 

§  664.  Compromise  of  Crimes.    Acknowledgmer»^ 
of  Satisfaction. 
comity  of ,  ss : 

I,  of ,  do  hereby  acluiowledge  to  have  received  of  ^^^ . 

,  the  sum  of dollars  in  full  satisfaction  for  the  injury  a^^^ 

damage  done  to  me  at  the  said on  the day  of ,18  — 

by  the  said-  in  assaulting  and  beating  me  (ur  as  the  case  may  be),-  and  f  ^ 

which  offense  I  made  complaint  on  oath  on  the day  of ,18. 

to ,  police  justice,  and  which  said  complaint  is  now  pending  and  ur'; 

teri.iined  (or  an  indictment  having  been  found  against  the  said  thereon 

the day  of ,  18. .,  in  the  court  of in  and  for 

county),  and  I  desire  that  no  further  proceeding  be  had  thereon  against 
said 

Add  acknowledgment. 
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No.  241. 

Id.  Order  for  Compromise, 
f^urt  of .,  county  of 

The  People  of  the  State  op  New  York, 

V, 

On  reading  and  filing  the  acknowledgment  of  satisfaction  executed  by 

-for  the  injury  and  damage  done  to  him  by  indicted  for ,  a  mi 

<lpmeanor,  which  indictment  is  now  pending  in  this  court,  (or  who  is  under  a 
rest  for)  and  on  motion  of  the  defendant  it  is  ordered  that  on  payment  of  . . . 

dollars  costs  incurred  (or  otherwise,  if  the  court  so  direct)  that  all  proceed 

Ings  be  stayed  upon  the  prosecution  of  said  indictment,  and  the  defendai 
discharged  therefrom. 

(Signed),  


No.  242. 


Order  discharging  recognizance  on  settlement  of  case. 

•CouNTT  of , ,  «« : 

The  within-named  complainant ,  liaving  this  day  appeared  before  nr 

,  a  justice  of  the  peace  of  the  county  of ,  and  acknowledged  i 

Tvriting  that  he  had  received  full  satisfaction  of  the  within-named  fc 

the  injury  complained  of,  I  do  hereby  order  the  within  recognizance  to  be  dL 
diarged. 

Dated  at ,  this day  of ,18  . . 

Justice 


No.  243. 


§  676.  Summons  against  corporation. 

The  summons  must  be  in  substantially  the  following  form: 
-County  of  Albany,  [or  as  the  case  may  be.] 

'    In  the  name  of  the  people  of  the  state  of  New  York:    To  the  [naming  th 
corporation.] 

You  are  hereby  summoned  to  appear  before  me,  at  [naming  the  place],  o 
fspecifying  the  day  and  hour],  to  answer  a  charge  made  against  you,  upon  tb 
injormation  of  A,  B.,  for  [designating  the  offense  generally]. 

Dated  at  the  city  [or  town]  of ,  the day  of ,  18. . 

G.  H.,  Justice  of  the  peace, 
[or  as  the  case  may  be. 
County,  ss: 

being  duly  sworn  says,  that  on  the day  of 

i8  . . ,  at in  the  county  of state  of  New  York,  he  served  th 

within  summons  upon president  or  other  head  of  the  coriwration,  c 

-on  the  secretary,  cashier  or  managing  agent  thereof,  by  delivering  a  true  cop 
thereof  to,  and  leaving  the  same  personally  with,  said 
^Subscribed  and  sworn  to  before 
me,  this  ....  day  of . ...  18  . . 

Jtiatice, 


No.  244. 

-  §§  678,  679.  Certificate  on  depositions. 

Court, 

County  of 

The  People 

F*. 

I  herel>y  certify  that  there  is sufficient  cause  to  believe  the  abo^ 

sained  defendant  guilty  of  the  offense  charged. 

\  Signature.} 
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§  705.  Vetiire— Criminal— Special  Sessions. 
The  People  of  the  State  of  New  Yorlt:  To  any  Constable  of  the  couniyof 

[or  to  any  Marshall  or  Police  Omcer  of  the  city  or  village  uf 

],  Grebtino: 

You  are  hereby  ordered  to  summon  the  following-named  persons  [insert  the 
names  of  the  persons  drawn]  as  jurors  in  a  criminal  action  [or  proceediug], 

to  be  tried  in  a  court  of  special  sessions  in  and  for  the  town  of (or  city 

or  village  of ].  between  the  said  People  and    ,  defenaant,  u> 

be  and  appear  before  said  court  at  the  office  of  the  undersigned,  in  the 

of in  said  county,  on  the dayof ,18    ,  at 

o'clock  in  the noon  for  such  purpose. 

And  have  you  then  and  there  this  order,  with  a  certified  list  annexed  thereto, 
of  said  persons  upon  whom  you  shall  have  served  the  same,  and  if  you  shall 
not  have  bc^n  able  to  serve  it  upon  any  one  or  more  of  them,  state  the  ressoo 
thereof. 

Dated  this day  of ,18    ,  at  the  said of 

[Signature,] 

STATE  OF J 

County  of V  a.: 

Town  of ) 

I  hereby  certify  that  I  have  personally  served  the  annexed  order  apon  tb» 
following  persons  named  therein  by  exhibiting  to  each  of  them  the  same,  sod 
at  the  same  lime  reading  to  [or  stating  to]  him  the  mihatiuice  thereof,  viz. 
[name  the  persons  so  served].  And  that  I  have  been  unable  to  serve  the  said 
•rder  upon  the  following  i)erson  [or  persons,  naming  him  or  them]  for  tk» 
reason  [state  the  reason  for  such  non-service  in  each  case]. 

Dated  this dayof ,18    . 


To ,  Esq..  OimMiU, 

Justice, 


No.  246. 

§711.  Oath  to  Jury. 
You  do  swear  [or  you  do  solemnly  affirm,  as  the  case  may  be]  that  you  will 
well  and  truly  try  the  issue,  between  the  people  of  the  state  of  New  York  and 
A.  B.,  the  defendant,  and  a  true  verdict  give,  according  to  the  evidence. 


No  247. 

{713.  OathofOficert. 

You  do  swear  that  you  will  keep  this  jury  together  in  some  private  and  con* 
venient  place,  without  food  or  drink,  except  bread  and  water,  imless  othenri« 
ordered  by  the  court;  that  you  will  not  permit  any  person  to  speak  to  or  commiuji* 
cate  with  them,  nor  do  so  yourself,  unless  it  be  to  ask  them  whether  they  hive 
agreed  upon  a  verdict;  and  that  you  will  reUim  them  into  court  when  they 
have  so  agreed,  or  when  ordered  by  the  couru 

No.  248. 
§§  717,  718.  Judgment  of  Court  of  Spedal  SoMJonft 

Court ) 

City  ok  town  of ,  <jounty  of { 

Thk  People  of  the  State  of  New  York  ) 

against  >  Judgment^  188. 

Tlie  defendant  was  this  day  convicted,  on  a  trial  by  the  court  or  a  Jury,  or  on 

a  plea  oi  guilty  of  the  offense  of ,  and  the  court  sentenced  h    to  impriS' 

onment  in  the of  this  county, days,  and  pay  a  fine  of 

dollars,  and  be  imprisoned  until  paid,  not  exceeding days. 

[Signatun.] 


No.  249. 

§§  721.  722.    I'iccord  of  ConvictioD-^pedal  Sestiotm. 

CITY  OF  NEWBUROn 
State  of  New  Yokk, 
OKAXGK    COUNTY. 

Bt:  IT  Ukmkmiu:uv.\>  TXv.c  vvV  ^  QOMT\.vA^x>^^\»i  ^^oalonshekl  attheoiBeec^ 
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the  undewlgned  !n  the  said  City  of  Newburgh,  in  the  said  County.  ..... ...  was 

broosht  before  the  said  Court,  charged  on  the  oath  of with  having  on 

the T. day  of which  charges  being  sUted  in  the  warrant  of 

V...  were  distinctly  read  to  the  defendant  in  open  court,  to  which  ..  he 

pleaded guilty;  whereupon  such  proceedings  were  had  In  the  said 

court,  that  the  defendant  was  convicted  of  the  charges  above  specified,  and  the 

court  having  rendered  judgment  thereon,  that  the  said 

In  Witness  Whereof y  we  have  hereunto  subscribed  these  presents  the 

dav  of one  thousand  eight  hundred  and 

'  Meeorder* 


No.  250. 

§  721.  Certificate  of  Conviction— Plea  of  Guilty  [or  not  Guilty]. 
Cotirt  of  spedml  sessions  or  police  court. 
County  of  Albany,  town  of  Berne,  [or  as  the  case  may  be.] 

The  People  of  the  State  of  New  York 

Tinst 
B. 

January   ,  18 

The  above  named  A.  B.  having  been  brought  before  C.  D.,  justice  of  special 
iessions,  justices  of  the  peace  [or  other  magistrate  as  the  case  mav  be]  or  police 
instice,  of  the  town  lor  city  or  village]  of  [as  the  case  may  be]  charged  with 
[briefly  designating  the  offense,]  and  having  thereupon  pleaded  guilty  or  not 
ffuilty,  [as  the  case  may  be]  and  demanded  [or  failed  to  demand,  as  the  case  may 
Be]  a  jury,  and  having  been  thereupon  duly  tried,  and  upon  such  trial  duly  con- 
victed.   It  is  adjudged  that  he  be  imprisoned  in  the  jail  of  this  county,  

days  [or  jmy  a  fine  of dollars  and  be  imprisoned  until  it  be  paidy^not 

exceeding days,  or  both  as  the  case  may  be.] 

Dated  at  the  town  ^r  city,  1  of ,  the  day  of ,  eighteen  hun- 
dred and C.  £>.,  Justice  of  the  peace  or  police  justice  or  other  magis* 

trate  [as  the  case  may  be]  of  the  town  [or  city]  of  [as  the  case  may  be]. 


No.  251. 

§  721.  Warrant  to  commit  a  Child  rnder  Sixteen 

Tears.    Plea,  Not  Guilty. 
court, county  of ,  ss: 

In  the  name  of  the  people  of  the  state  of  New  York :    To  any  sheriff,  constable 

marshal,  or  policeman  in  the  county  of ,  and  to  the  superintendent  of 

the  House  of  Refuge for  the  reformation  of  Juvenile  delinquents  in  the 

cityof  New  York,  greeting: 

whereas,  on  the day  of ,  18  . . , was  brought  before 

me, ,  a justice in  and  for  the and  county  of 

charged  on  the  oath  of ,  which  oath  was  believed  by  me,  the 

laid  justice,  with,  on  this  present  day,  at  the of 

And  whereas  the  said  justice  immediately  and  before  any  further  proceedings 

were  had,  informed  the  said of  the  charge  against  him,  and  of  his  right 

to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charge  was 

then  and  there  distinctly  read  andstated  to  the  said ,  who  then  and  there 

pleaded  not  ^Ity  thereto,  who  was  then  and  there  tried  upon  the  said  charge 
by  the  said  justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of 
said  charge,  and  in  defense  thereof,  and  on  behalf  of  said  person. 

And  whereas  the  said  testimony  was  given  and  evidence  was  had  in  the  pres- 
ence and  hearing  of  the  said ,  he  .  .the  said ,  having  previously 

thereto  been  allowed  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereas  it  was  ascertained  by  said  justice,  that  said was 

years  old  on  the day  of ,18  . . 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  the 

said was  guilty  of  the  aforesaid  charge  and  offense,  and  the  said 

was  thereupon  convicted  of  the  charge  and  offense  aforesaid;  and  it  was  ad- 
judged and  determined  by  me  that  the  said should  be  committed  to  and 
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/confined  in  the  House  of  Refnge  for  the  reformation  of  Javenile  delinquents,  !■ 
the  city  of  New  York,  until  he  should  be  thence  discharged  acoorduig  to  law. 

Now,  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policemm,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody 

of  the  said  superintendent.  And  you,  the  said  superintendent,  are  hereby  com- 
manded to  receive  the  said into  your  custody,  in  the  said  House  of  Re- 
fuge, and there  safely  keep  until  he  shall  be  thence  discharged  accord- 
ing to  law. 

Given  under  my  hand,  at  the of aforesaid,  this day 

of ,  18  ... 

[Signtitvre.] 


No.  252. 

§  722.  Warrant  to  Commit  Child  under  the  Age  of 
Sixteen  Years.     Plea  of  Guilty. 
court, county  of ,  ss: 

In  the  name  of  the  people  of  the  state  of  New  York;  To  any  sheriff,  constable 
marshal  or  policeman  of  the  county  of  Albany,  and  to  the  superintendent  of  the 

House  of  Refuge for  the  reformation  of  juvenile  delinquents  in  ihe  city 

•of  New  York,  greeting: 

Whereas,  on  the day  of ,18   . . , was  brought  before 

me, a justice  .  in  and  for  the and  county  of 

charged  on  the  oath  of  which  oath  was  believed  by  me,  the 

said  justice,  with  on  this  present  day,  at  the of 

And,  whereas,  the  said  justice  immediately  and  before  any  further  proceedings 

were  had,  informed  the  said of  the  charge  against  *h  . .  and  of  h  . .  riglit 

to  the  aid  of  counsel  in  every  stage  of  proceedings,  and  the  said  charge  wta  then 

and  there  distinctly  read  and  stated  to  the  said and  he  the  said 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And,  whereas,  he,  the  said did  then  and  there  plead  guilty  to  the 

saiil  cliurge. 

And,  whereas,  it  was  ascertained  by  said  justice  that  said was 

years  old  on  the day  of 18   ... 

And  whereupon  the  said  justice  did  thereupon  adjudged  and  determine  that 

the  said was  guiliy  of  the  aforesaid  charge  and  offense,  and  the  sai«l 

was  thereupon  convicted  of  the  chaise  and  offense  aforesaid,  and  it  i«  as 

adjudged  and  determined  by  me  that  the  said should  be  committetl  to, 

and  confined  in,  the  House  of  Refuge  for  the  reformation  of  juvenile  deliqu<'n:s 
in  the  city  of  New  York,  until  he  should  be  thence  discharged  according  to  law. 

Now,  tiierefore,  you.  the  said  sheriff,  constable,  marshal  or  policeman  are  com- 
manded lorthwith  to  convey  and  deliver  the  said into  the  custody  of 

the  s.iid  superintendent.  And  you,  the  said  superintendent,  are  hereby  com- 
manded to  receive  the  said into  your  custody,  in  the  said  House  of  Re- 
fuge, and  h  . .  there  safely  keep  until  he  shall  be  thence  discharged  according  to 
law. 

Given  under  my  hand,  at  the of aforesaid,  this day 

^f 18  ... 

[Sif/naturc] 


No.  253. 


Warrant  of  commitment  for  being 
intoxicated  in  a  public  place. 

polick  court  (or  justices'  court). 
statp:  of  np:\v  york,  i  ^;.. 

roL'NTY  OF (  ''^'''" 

IN  Till":   NAME    OF    THE    PEOPLE  OF  THE  STATE  OF  NEW  YORIC 

To 

Gkketing: 
[Vhercas, has  this  day  been  duly  cx.amincd,  tried  and  convicted  before 
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me, one  of  the  justices  of  the  peace  in  and  for  the county  d 

police  justice  of  said ,  upon  the  information  of  oath  of 

and  on  competent  testimony,  of  having  been  intoxicated  in  public  street 
-OS  place  in  said ,  contrary  to  law 

And  Wnerecis,  Upon  such  conviction,  I  did  adjudge  and  determine  that  the 

aaid should  pay  a  fine  of dollars,  and  two  dollars  costs,  and  in 

default  thereof  that be  committed  to  the  penitentiary  of  said  county  for 

ihe  term  of days ,  unless  the  fine  be  sooner  paid ; 

These  are,  therefore,  to  command  you,  the  said  sherin,  constable,  marshal  or 
policeman,  forthwith  to  convey  and  deliver  the  said to  the  said  super- 
intendent of  the  said  penitentiary.     And  you,   the  said  superintendent,  are 

hereby  commanded  to  receive  the  said into  your  custody,  in  the  said 

penitentiary,  and  h  . .  there  safely  keep  until  the  expiration  of  the  said 

days,  unless  the  fine  be  sooner  paid,  or be  thence  discharged  in  due 

course  of  law. 

Giyen  under  my  hand,  at the day  of 


Police  Justice  (or  Justice  of  the  Peace). 


No.  254. 

Certificate  to  add  to  copy  to  be  delivered  to  oflficer  as  mittimus, 

under  Code  of  Criminal  Procedure,  §  725. 

STATE  OP  NEW  YORK,    ) 

COUNTY  OF ,     .      J 

I  certify  that  I  have  compared  the  foregoing  with  the  original  certificate  made 
and  signed  by  me  as  a  court  of  special  sessions,  and  that  the  same  is  a  correct 
copy  thereof  and  transcript  therefrom,  and  of  the  whole  thereof. 

Witness  my  hand  this day  of ,  18 


•  • 


Justice  of  the  Peace  of  the qf. in  said  county. 


Court,  \ 


No.  255. 

§  734.    Commitment  to  special  sessiont. 


County  of 
X   The  People 
vs. 

The  sheriff  of  tlie  county  of is  required  to  receive  and  detain 

who  stands  charged  before  me  for to  answer  the  charge  before  a  court  of 

special  sessions,  to  be  held  in  the of 

Dated  at  the of the day  of 18  .. 

[Signature.] 


No.  256. 


§  738.     Bail  to  special  sessions. 
A.  B.,  haying  been  duly  charged  before  C.  D.,  a  justice  of  the  peace  In  the 

town  [or  city]  of ♦  [as  the  case  may  be]  with  the  offense  of  [designating 

the  offense  generally].     We  undertake  jointly  and  severally  that  he  shall  ap- 


thereon  from  time  to  lime,  until  judgment  at  a  court  of  special  sessions 

ihe  town  or  village  [or  city]  of ,  (as  the  case  may  be)  competent  to  try 

the  case,  or  that  we  will  pay  to  the  county  of (naming  the  counUr  in 

which  the  court  is  held)  the  sum  of dollars,  (inserting  the  sum  fixed  by 

the  magistrate). 
Dated  at  the  town  (or  city)  of (as  the  case  may  be). 
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No.  257. 

§  774.    Oath  to  foreman  of  coroner's  jury. 

"  You  do  swear  that  you  will  well  and  truly  inquire  how  and  In  what  icannrt 
iknd  when  and  where,  the  person  lying  here  (or  whose  bo<ly  you  have  just  vie«ed, 
as  the  case  may  be),  came  to  his  death  (or  was  wounded)  and  who  such  person 
was  and  into  all  the  circumstances  attending  such  death  (or  wounding),  and  by 
whom  the  same  was  produced;  and  that  you  will  make  a  true  inquisition 
thereof,  according  to  the  evidence  offered  to  you,  or  arising  from  the  iuvestig^* 
tion  of  the  body.     So  help  you  God. 


No.   25a 


Id.     Oath  to  Jurors. 

The  same  oath  which the  foreman  of  this  inquest  hath  on  bis  part 

taken,  you  and  each  of  you  do  now  take,  and  shall  well  and  truly  observe  and 
keep  on  your  part.    So  help  you  God. 


No.  259. 


Id.     Oath  to  witness. 
The  evidence  you  shall  give  upon  the  inquest  touching  the  death  (<>r  wonnd* 

ing)  of ,  (or  of  the  person  whose  body  has  been  viewed)  shall  \t  tbs 

truth,  the  whole  truth  and  nothing  but  the  truth.    So  help  3^u  Grod. 


No.  260. 

$775.    Snbtxena  by  coroBcr. 

In  the  name  of  the  people  of  the  State  of  New  York : 
To : 

We  command  you  and  each  of  you,  that  all  business  and  excuses  being  laid 
aside,  you  be  and  appear  before  the  undersigned,  one  of  the  coroners  of  the 

county  of at on  this day  of 18 at o'cUwk 

in  the noon  (or  forthwith),  to  testify  upon  an  inquest  then  and  thereto 

be  had  upon  the  body  of deceased,  (or  upon  the  body  of  a  persos  ▼boss 

name  is  unknown),  and  hereof  fail  not  at  your  peril. 

Witness  the  hand  of  said  coroner  this day  of ,  18. . . 

r.  L.,  Coroner. 


No.  261. 


§  766.    Attachment  by  Coroner  agiUnst  Witness. 

The  people  of  the  state  of  New  York  to  the  sheriff  of  the  county  of i 

greeting  : 

We  command  you  that  your  attach and  bring  him  before  the  unJer- 

siLtned.  one  of  the  coroners  of  said  county,  at in  said  county,  forthwiiii 

to  testify  upon  a  certain  inquest  (as  set  forth  in  the  subpoena)  end  also  to  answer 
all  such  matters  as  shall  he  objected  aprainst  him.  for  that  he,  having  duly  sub- 
p<i'naed  to  attend  upon  such  inquest  has  refused  or  neglected  to  to  attend  is 
conformity  to  such  subp<ena,  and  have  you  then  and  there  this  wriU 

Witness  the  hand  of  the  said  coroner  this day  of ,  18    . 


Cofoctr 


No.  262. 


Return  to  attachment  of  coroner. 

County  of ,  ss. 

I, ,  hereby  certify  that  I  liave  arrested  the  within ^ ,,  anc  bit« 

him  in  my  custody  now  here,  as  I  am  within  commanded. 
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ed  at  this day  of 18  .  • 


SborUT. 


No.  263. 


Bocognizance  by  witness  on  coroner's  inquest 
fssELAER  County,  ss  : 

it  remembered  that  on  the day  of 18  . .,  A.  B.,  C.  D., 

i.  F.,  all  of  the  city  of  Troy,  in  said  county,  personally  came  before  me 

a  coroner  of  said  county,  and  severally  acknowledged  themselves  to  be 
tetl  to  the  people  of  the  state  of  New  York,  each  separately,  in  the  sum  of 
. . .  dollars,  to  be  made  and  levied  of  their  ^ods  and  chattels,  lands  amV 
leiits,  to  the  a^  of  said  people  if  default  shall  be  made  in  the  following  con- 

• 

i  condition  of  this  obligation  is  such  that  if  the  above  bonnden  A.  B.,  0. 
i  £.  F.,  shall  personally  be  and  appear  at  the  next  term  of  the  court  of . . . 

....  to  be  held  in  and  for  the  county  of on  the day  of. . . 

to  give  evidence  on  behalf  of  said  people  against for  . . , as 

0  the  grand  jury  as  to  the  petit  jury,  do  not  depart  the  said  court  without 
then  the  recognizance  to  be  void  and  of  no  effect,  otherwise  to  remain  in 
)rce. 

(Signed)  

ribed  and  acknowledged  before  ) 
this day  of 18  ,,  ) 

Coroner* 


No.  264. 

§  7T7.     Coroner's  Inquest. 

'EOFNEWYORK, )    ^. 
JNTV  OF J  **• 

m  inquest  indented  atid  taken  this day  of in  the  year  of 

•ord  one  thousand  eight  hundred  and ,  for  the  people  of  the' 

)f  New  York,  in  the of in  said  county,  before , 

f  the  coroners  of  said  county,  on  view  of  the  body  of  .  .• ,  then  and 

lying  dead upon  the  oath  of good  and  lawful  men  of 

3unty,-who  bein^  sworn  and   charged  to  inquire  how  and  after   what 

erthe  said    came  to death,  do  say,  upon  oath 

aid,  that came  to death  by. . . . 


No  265. 

§  778.    Testimony  taken  by  Coroner's  Deposition. 

county  of ,  ss  : 

mination  of  witnesses  produced,  sworn  and  examined  on  the day 

18  ...  before  one  of  the  coroners  of  the  said  county  and 

,  good  and  lawful  men  of  the  said  county  duly  summoned  and  sworn  by 

id  coroner  to  inquire  how   and  in  what  manner,  and  when  and  where 

rson  unknown)  cunie  to  his  death  (of  was  wounded)  and  who  such  person 
,nd  into  all  circumstances  attending  such  death  or  wounding)  and  to  make 
iquisition,  according  to  the  evidence,  arising  from  the  investigation  of  the 

being  produced  and  duly  sworn  and  examined  testifles  and   says  that 

testimony  in  full). 

(Signed) 

ribed  and  sworn  to  before  me  { 
dayof 18  ..  ) 

Coroner.  . 
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I  do  hereby  certify  that  the  foregoing  testimony  of  the  several  witnessn 
aopearing  upon  the  foregoing  inquest  was  reduced  to  writing  by  me,  and  that 
ih(^  said  testimony  is  tiie  wliole  of  tlie  testimoney  taken  on  such  inquest,  and 
thai  the  same  is  correctly  stated  as  given  by  the  witnesses  respectively. 

Coronw. 


No.  266. 

§781.  Coroner's  Warrant 
County  of  Albany,  [or  as  the  case  may  be.] 
In  the  name  of  the  people  of  the  State  of  New  York : 
To  any  sheriff,  constable,  marshal  or  policeman  in  this  county: 
An  inquisition  having  been  this  day  found  by  a  coroner^s  jury,  before  me, 
stating  that  A.  B.  has  come  to  his  death  by  the  act  of  C.  D.  by  criminal  means 
[or  as  the  case  may  be],  as  found  by  the  inquisition;  or,  information  having  been 
this  day  laid  before  me  that  A.  B.  has  been  killed  or  dangerously  wounded  by 
C.  D.  by  criminal  means,  [or  as  the  case  may  be]. 

You  are  hereby  commanded  to  arrest  the  above  named  C.  D.  and  bring  him 
before  me,  or  in  the  case  of  my  absence  or  inability  to  act,  before  the  nearest  or 
most  accessible  coroner  in  this  county. 

Dated  at  the  city  of  Albany  [or  as  the  case  may  be]  this  day  of 18... 

KF.. 
Coroner  of  the  county  of  Albany. 
(Or  as  the  case  may  be.) 


No.  267. 

§  788.  Coroner*s  Statement  to  Snpervison. 

Statement  and  invei\tqry  of  all  moneys  and  other  valuable  things  found  with 
or  upon  all  persons  on  wliom  inquests  have  been  held  by  and  before  the  under- 
signed, one  of  the  coroners  in  and  for  the  county  of for  and  during  the 

year  commencing  on  the day  of 18. . 


Upon  whom  found. 
A.  B.,  etc. 


Articles  found. 


Enumerate  property. 


Disposition  thercot 

Delivered  to  county 
treasurer,  etc 


(Signed)        P.  L.,  Coroner. 

county  of ,  ss : 

?.  L.,  one  of  the  coroners  of  said  county  being  duly  sworn  says  that  the  fore- 
going statement  and  inventory  is  in  all  respects  just  and  true  to  the  best  of  his 
knowledge  and  belief,  and  that  the  moneys  and  other  aritcles  therein  mentioned 
have  been  delivered  to  the  treasurer  of county  and  to  the  legal  repre- 
sentative of  the  persons  therein  mentioned  as  therein  stated. 

P.  L.,  Coroner. 
Subscribed,  sworn  to  before  ) 

me ,18..  ) 

H.  R.,  Notary  Public 


No.  268. 

§  792,  Subd.  1.  Information  for  Search  Warrant 

county  of ,  8S : 

beinj;  duly  sworn  says:    That  he  resides  in that  the  following 

property has  been  stolen  or  embezzled  from at that 

• .  • is  the  owner  thereof  ;  that  said  property  has  been  stolen  by 

and  is  now  in   his  possession,  or  the  possession  of at Utt 


< 
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, . .  .  raC  aforesaid,  or  is  mncealecl  In In  said of y 

thai  ttie  facto  upon  which  this  affidavit  is  based  arc  as  follows: 

Sab6cribed  and  sworn  to  before  me,  this day  of 18  . 


No.  269. 


§  179,  Subd.  2.  Information  for  Search  Warnuit. 

. , county  of ss : 

being  duly  sworn,  says:  That  he  resides  in ;  that  the  following 

property has  been  used  as  the  means  of  conunitting  a  felony  by 

at or  is  in  the  possession   of at or  is  concealed  ia 

in ;  that  tlie  facts  upon  which  tliis  affidavit  is  based  are  aa 

follows: 
Subscribed  and  sworn  to  before  me,  this day 18  . . 


No.  270. 

§  707.  Search  warrant. 

County  of  Albany  [or  as  the  case  may  he.] 

In  the  name  of  the  people  of  tlie  state  of  New  York: 

To  any  peace  officer  in  tlie  county  of  Albany,  [or  as  the  case  may  be:  ]  Proor 
by  affidavit  having  been  this  day  made  before  me,  by  [naming  every  person- 
whose  affidavit  has  been  taken,]  that  [stating  the  particular  grounds  of  the  apr 
pHcatioD,  accordinc  to  section  seven  hundred  and  ninety-two,  or  if  the  affidavit 
be  not  *' positive  that  there  is  probable  cause  for  believing  that,"  stating  the 
gn>und  of  the  application  in  the  same  manner.] 

You  are  therefore  commanded  in  the  day  time,  [or  at  any  time  of  the  day  or 
night,  as  the  case  may  be,  according  to  section  eight  hundred  and  one,]  to 
make  immediate  search  on  the  person  of  C.  D.,  or[  *'  in  the  building  situated,'^ 
describing  it,  or  any  other  place  to  be  searched,  with  reasonable  particularity, 
as  the  case  may  be,]  for  the  following  property:  [describing  it  with  reasonable 
particularity,]  and  if  you  find  the  same,  or  any  part  thereof,  to  bring  it  forthwith 
teforeme  at  [Stating  the  place.] 

Dated  at  the  city  of  Albady  [or  as  the  case  may  be,]  the day  of 

eighteen  hundred 

E.  F., 
Justice  of  the  peace  of  the  city  [or  town]  of  (or  ns  the  case  may  be) 


No  271. 


§  800.  Receipt  for  Property  taken  under  a^ 
Search  Warrant. 

I ,  a  peace  officer  of  the ,  have  taken  under  a  search  warrant 

issueil  by ,  a justice of  the of ^  from 

whom  it  was  taken  or  in  whose  possession  it  was  found,  or  from in  th^ 

said of where  the  property  hereinafter  described  was  founds . 

BO  person  being  there,  the  following  described  property : 

{Sii/naOire,) 


No  272. 


§  805.  Return  of  Search  Warrant. 
I  have  executed  the  within  search  warrant,  as  I  am  within  commanded,  by 
making  diligent  search  in  the  place  desijxnated  in  the  said  warrant  for  the  goods 
therein  described,  but  cannot  find  the  said  poods  or  any  part  thereof  (or  find  the 
goods  described  in  the  inventory  returned  herewith  and  none  other.) 

„o  A.  B.,  Peace  officer. 


w 
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No  273. 

§  §  SOS,  d06.  Inventory  and  Affidavits  thereto  of 
Property  taken  under  Search  Warrant, 
Inventory  of  property  taken  by  the  undersigned,  under  and  pursuant  to  the 

annexed  warrant,  made  publicly  and  in  the  presence  of ,  from  whoM 

possession  it  was  taken,  and  of . . ; .,  tlic  applicant  for  the  warrant. 

Dated , ,  18  .. 

(Signature, 

I, ,  the  peace  ofticcr  by  whom  the  annexed  warrant  was  executed, 

do  swear  that  the  above  inventory  contains  a  true  and  detailed  account  of  all 
the  property  taken  by  me  on  the  warrant. 

Taken,  subscribed  and  sworn  to,  this  \ 
day  of ,18      .  ^ 


No.  274. 


'■! 


'1^ 
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Requisitions 
STATE  OF  NEW  YORK. 

EXECUTIVE  CIIAMUEU 

*rhe  following  rules  will  be  observed  by  the  Grovemor  of  the  State  of  2^eir 
York  in  reference  to  applications  for  requisitions  on  Governors  of  other  States 
and  Territories,  and  the  Chief  Justice  of  the  Supreme  Court  of  the  District  of 
Columbia  (U.  IS.  R.  S.  §  5278;  R.  S.  relating  to  the  District  of  Columbia,  §  843.) 

The  application  must  be  made  by  the  District  Attorney  of  thiB  county  in  which 
the  offense  was  committed,  and  must  be  in  duplicate  original  papers,  except  in- 
dictments, which  must  be  certified  copies. 

The  following  must  appear  by  the  certificate  of  the  District  Attorney; 

A.  The  full  name  of  the  person  for  whom  extradition  is  asked,  together  with 
the  name  of  the  agent  proposed,  to  be  accurately  spelled,  in  roman  capital  let- 
ters, for  example,  JOHN  DOE. 

B.  That  in  his  opinion  the  ends  of  public  justice  requires  that  the  allegeil 
criminal  be  brought  to  this  State  for  trial,  at  the  public  expense,  and  that  he  is 
willing  that  such  expense  be  a  charge  on  the  county  in  which  the  crime  was 
committed. 

C.  That  he  believes  he  has  sufficient  evidence  to  secure  a  conviction  of  the 
fugitive. 

1).  That  the  person  named  as  agent  is  a  proper  person,  a  public  officer  (nattv* 
ini:  his  ofticial  position),  and  that  he  has  no  interest  in  the  arrest  of  the  fugtire- 

E.  If  there  has  been  any  former  application  for  a  requisition  for  thes&m^ 
person  growing  out  of  ihe  said  transaction,  it  must  be  so  stateil,  with  an  explji^^ 
nation  of  tho  reasons  for  a  second  request,  together  with  the  date  of  such  applf  ^ 
cation,  as  near  as  may  be.  _-^^ 

F.  If  the  fugitive  is   known  to  be  under  either  civil   or  criminal  arrest,  th^^2 
fact  of  such  arn?st  and  the  nature  of  the   proceedings  on  which  it  is  based  musi 
be  staled. 

G.  That  the  apj^lication  is  not  ma<lo  for  the  jmrpose  of  enforcing  the  collec 
tionof  a  di^bt,  or  for  any  private  pnriH>se  whatever  and  that  if  the  requisitioi 
a^iplied  for  be  grantetl,  tlie  criminal  proceedings  shall  not  be  usedforany  oi  sai 
()i)jeots. 

If.  That  all  papers  in  duplicate  have  been  compared  with  each  otlier  and  art 
in  all  respects,  exaet  eounterparK. 

I.  Whrihcr  ilie  olTense  eliari:(Ml  is  a  felony  or  a  misdemeanor,  with  a  concise 
(Icliniiion  tliereof,  and  a  particular  referenee  to  tlie  statute,  giving  cliapter,  title 
an iele,  pai;t»  and  section,  t<»i;<'tlier  with  any  amendments  thereto,  defining  the 
»>lTense  and  staiinjr  the  puni>ijinent  therefor. 

J.  When  more  than  one  y«'ar  has  elapse*!  since  the  commission  of  the  crime. 
t'.ill  explanaiion  must  be  given  and  upon  an  application  where  no  indictmenth 
brcu  fouml.  the  n'asons  tlierefore  must  be  staled. 

1.   In  j'a.ses  of  faL>e  pretenses.  emI)ezzl«Mnent  or  forgery,  and  all  ofTenseskno 
us  such  j)rior  to  the  enactment  of  the  Penal  Code,  the  affidavit  of  the  princip 
complaining  witness  or  informant  that  the  application  is  made  in* good  faith,  fo: 


♦II 


".■^ 
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purpose  of  punishing  the  accused,  and  that  he  does  not  desire  or  expect 

le  prosecution  for  the  purpose  of  collecting  a  debt,  or  for  any  private 

and  will  not  directly  or  indirectly   use  the  i&me  for  any  of  said 

of  by  affidavit  of  facts  and  circumstances  satisfying  the  Executive  that 
ed  criminal  has  fled  from  ihe  justice  of  the  State,  and  is  in  the  State  on 
xecutive  the  demand  is  requested  to  be  made,  must  be  given.  No  mere 
rted  allegation  will  be  received  or  accepted  as  conclusive  upon  this 
[n  addition  to  the  facts  and  circumstances  required^  it  must  affirmatively 
That  the  occupation  of  the  accused  at  the  time  of  flight  was;  whether  he 
(ident  or  only  iu  the  State  transiently;  whether  he  was  married;  when 
ed  fugitive  left  the  State,  and  in  general  the  previous  history  of  the 
so  far  as  it  can  be  ascertained — in  short,  the  affiant's  reasons  for  his  be- 
the  accused  is  a  fugitive  from  justice,  and  whether  he  is  in  the  sur- 
g  State  transiently,  or  making  it  his  residence,  and  his  occupation  there- 
he  affidavit  be  not  made  by  the  District  Attorney  or  some  public  officer 
rict  Attorney  must  certify  that  the  affiant  is  a  respectable  person  and 
to  credit. 

in  indictment  has  been  found,  certified  copies,  in  duplicate,  must  accom* 
s  Application. 

ji  indictment  has  not  been  found  the  facts  and  circumstances,  showing 
nission  of  the  crime  charged,  and  that  the  accused  perpetrated  the  same, 
shown  by  depositions  taken  before  a  magistrate  (a  notary  public  is  not 
rate  within  the  meaning  of  the  statutes)  in  support  of  an  information 
lust  always  be  furnished  in  such  case  and  no  application  will  be  receiv- 
»nsidered  which  is  based  ou  an  information  stanaing  by  itself.  Conclu- 
11  not  be  considered  except  in  connection  with  the  facts  and  circum- 
from  which  they  are  drawn. 

he  crime  of  forgery  is  charged,  an  affidavit  of  the  person  whose  name 
d  to  have  been  forged,  must  be  produced,  or  its  absence  satisfactorily 
d. 

he  crime  charged  is  seduction,  corroborative  evidences  must  be  furnished 
.vit  of  one  or  more  witnesses  taken  before  a  magistrate  whether  an  in- 
t  has  been  found  or  not. 

:ept  as  to  the  whereabouts  of  the  accused,  the  sources  of  information 
if  stated,  and  the  reason  why  such  information  is  not  verified  by  the 
possessing  it  stated. 

hould  be  shown  that  a  warrant  has  been  issued,  and  duplicate  certified 
f  the  same,  together  with  the  returns  thereto,  must  be  furnished  upon 
cation. 

all  cases  of  extradition  where  the  fugitive  is  beyond  the  jurisdiction  of 
«d  States,  the  application  must,  in  the  first  instance,  be  presented  to 
''ernor.  All  such  papers  must  be  presented  in  triplicate,  and  conform 
foregoing  rules.  The  triplicate  copies  must  each  be  certified  by  the 
kte  and  must  each  contain  a  copy  of  the  infonnation.  of  the  depositions 
rt  thereof,  and  of  a  warrant  issued  thereon  against  the  accused  for  the 
charged.  Triplicate  copies  of  all  papers  are  absolutely  necessary.  In 
countries  indictments  are  not  recognized  and  are  absolutely  useless, 
nadian  extradition  each  of  the  three  sets  of  the  papers  required  must 
one  of  the  three  triplicate  copies  of  the  information,  depositions  and  one 
liree  triplicate  original  warrants  issued  thereupon;  also  each  original 
must  be  accompanied  by  a  copy  of  itself  and  all  certified  in  the  form 
I  page  145,  sixth  Moak*s  English  Reports.  Follow  closely  the  practice 
this  volume  pages  144-147. 

y  of  the  rules  governing  United  States  extradition  will  be  furnished  on 
i«n  to  the  State  Department  at  Washington. 

pplications  will  not  be  considered  unless  it  affirmatively  appears  the 
'ugitive  was  in  this  State  at  the  time  of  the  commission  of  the  offense, 
ctive  crime  is  not  within  the  extraciition  laws. 

he  official  character  of  the  officer  taking  the  affidavits  or  depositions  and 
fficer  who  issued  the  warrants  must  be  duly  certified. 
he  District   Attorney  asking  a  requisition   must  within  six  months 
Booner  requested,  after  it  is  issued,  make  a  return,  accompanied  by  thtt 
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affidavit  of  the  a^ent  named  therein,  fully  stating  all  proceedings  had  then* 
under  and  upon  the  information  or  indictment  on  which  the  same  was  based. 

13.  The  G<)vemor  of  this  State  will  deliver  over  to  the  Executive  of  anj  other 
State  or  Territory  persons  charged  therein  with  crime,  only  when  the  demind 
is  accompanied  by  documents  and  proofs  which  are  in  accordance  with  the  ex- 
tradition laws. 

14.  Upon  the  renewal  of  an  application,  for  example;  on  the  gronnd  thtt 
the  fugitive  has  fled  to  another  State,  not  having  been  found  in  the  State  on 
which  the  first  was  granted,  new  papers  in  conformity  with  the  above  rules 
must  be  furnished. 

15.  All  rules  heretofore  issued  by  this  Department,  in  the  matter  of  the  extrv 
dition  of  fugitives  from  justice,  are  hereby  abrogated. 

Approved  January  1, 1892. 

ROSWBLL  P.  FliOWKR. 

No.  275. 

§  827.  District  attorney's  application  to  the  governor  for  a  requititios 
for  a  fugitive  from  justice,  founded  upon  an  exemplified 
copy  of  the  indictment  against  the  prisoner. 

To  the  Hon * Governor  of  the  State  of  New  York. 

Application  for  a  requisition  is  hereby  made  against That  the 

party  complained  of,  to  wit ;  said is  a  fugitive  from  jnstice,  and 

1  believe  him  to  be  at  this  time  in  the  state  of That  he  fled  from 

this  state  before  arrest  could  be  made,  and  that  the  ends  of  jnstice  require  that 
he  be  brought  back  to  this  state  for  trial  at  public  expense,  and  I  am  willing  that 
such  expense  be  a  charge  on  County. 

That  I  have  sufficient  evidence  to  secure  the  conviction  of  the  fugitive. 

That  this  application  is  based  upon  an  indictment,  an  exemplified  copy  of 
which  is  hereto  annexed.  No  other  application  herein  has  for  the  same  penoa 
been  made  previously. 

That  this  application  is  not  made  for  the  purpose  of  enforcing  a  debt  nor  inf 

gurpose  whatever  of  a  private  nature,  and  that  the  criminal  pro^edinra  shall  not 
e  used  for  any  of  said  objects.  That  all  papers  in  duplicate  have  oeen  com- 
pared with  each  other  and  are  exact  counterparts.  That  the  offense  charged  ia 
burglary  in  the  third  degree,  a  felony,  defined  and  punished  according  to  penil 
code,  §§  498-507. 

I  hereby  name  the  State  of as  the  state  upon  which  the  requisi- 
tion is  asked,  and  name of  the  said  County  of  as  a 

proper  person  to  whom  the  warant  is  to  issue,  and  certify  tliat  said 

has  no  private  interest  in  the  arrest  of  said  fugitive. 
Dated  at ,  18 


District  Attorney, 

County. 

(Annex  an  exemplified  copy  of  the  indictment.) 


No.  276. 

County  clerk*s  certificate  of  official  character. 
STATE  OF  NEW  YORK,      l      . 

COUNTY  clerk's  OFFICE.  ) 

I, clerk  of  said  county,  and  clerk  of  the  county  court,  in  and  for 

said  county,  and  one  of  the  clerks  of  the  supreme  court  in  and  for  the  StAteof 

New  York,  do  hereby  certify  that is  the  district  attorney  in  and  for 

County,   elected  and  sworn,  and  that  his  term  of  office  commenced 

,18    ,  and  will  expire ,18 

In  testimony  whereof  I  have  hereunto  set  my  hand,  and  affixed  the  seal  of 
the  said  court  and  county,  this day  of ,  18. . 

Clerk. 
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No.  277. 

AffidaTit  to  accompany  application  for  requisition. 


In  the  Matter  of  the  People  of  the  State  of  New  York  ) 

against  ? 


STATE  OP  NEW  YORK, ) 
Orange  County         J 


being  duly  sworn,  deposes  and  says,  that  he  is  the  district  at- 
torney of county  in  said  state  (or  otherwise  as  the  case  may  be);  that 

was  indicted  in county  oyer  and  terminer ,  18. . . .» 

for  the  crime  of 

That  said  defendant  fled  from  the  state  of  New  York,  and  as  deponent  is  in- 
formed and  believes,  is  at  present  at ,  in  the  state  of That  at 

the  time  of  said  defendant's  flight  he  was  a  laborer  by  occupation,  and  a  resident 
of  this  state,  and  was  a  single  man  to  the  best  of  deponent* s  belief  ;  that  he  left 
on  or  about 18. . 

That  deponent's  reasons  for  believing  that has  left  the  state  perman* 

ently  are,  that  careful  inquiries  in  the  town  of in  said  county,  where  he» 

formerly  resided,  fail  to  result  in  any  information  concerning  his  whereabouts^ 

intentions,  or  any  information  about  him  whatever  since  he  fled  from 

county  on  or  about ,  18. . 

That  a  bench  warrant  has  been  issued  to  the  sheriff  of county. 

Sworn  to  before  me  this of 18. . 


'^  No.  278. 

Certiflcate  of  migistrate  to  be  attached  to  foregoing  application. 

I of the  magistrate  before  whom  the  foregoing  affidavits 

were  taken,  do  hereby  certify  that  the  parties  making  them  are,  in  my  opinion, 
to  be  believed,  and  that  said  affidavits  present  a  proper  case  for  a  requisition. 

Bated  at this day  of ,  18  . . 

Justice  of  the  Peace  (or  Police  Justice). 


No.  279. 


County  clerk's  certificate  of  official  character  of  magistrate. 
STATE  OP  NEW  YORK,  I 
County  of J     * 

I clerk  of  said  county,  do  hereby  certify  that  J.  D.,  before  whom  the 

annexed  affidavits  were  made,  and  whose  names  are  thereto  subscribed,  and  who 
has  also  signed  the  foregoing  certificate,  was,  at  the  day  of  the  date  thereof,  a 
Justice  of  the  peace  in  and  for  said  county  duly  commissioned  and  sworn,  and 
that  his  signature  thereto  subscribed  is  genuine. 

In  testimony  whereof,  I  have  this day  of [^8.]  subscribed 

my  name  and  affixed  the  official  seal  of  said  county. 

Clerk. 


No.  280. 

§  840.  Bastardy,  Application  in,  by  overseers. 
county,  ss: 

To ,  Esq. , justice  of  the  peace  of  the  county  of : 

being  pregnant  with  child,  which  is  likely  to  be  bom  a  bastard,  or  hav- 
ing been  delivered  of  a  bastard  child,  and  become  chargeable  to  said  county  (or 
town  or  city,  as  the  case  may  be)  the  undersigned,  pursuant  to  section  840  of 
the  Code  of  Criminal  Procedure  of  the  state  of  New  York,  applies  to  you  to 
make  inquiry  into  the  facts  and  circumstances  of  the  case. 

Given  under  my  hand,  at  the of this day  of  .... 

•  •  •  .  f    AO  •  • 

Overseer  of  the  poor. 
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No.  281. 

S  841.  Bastardj.  AilldATli  of  pregnancy. 
county,  Bs: 

The  voluntary  examination  of ,  of ,  in  the of.... 

,  taken  in  writing,  upon  oath  before ,  one  of  the  justices  of  the 

peace  of  the ,  who  saith  she  is  now  with  child,  and  has  been  so  for 

about montlis  last  past,  and  that  the  said  child  is  likely  to  be  born  a 

bastard,  and  to  be  chargeable  to  the  said  town  of;  that  she  is,  and  has  for  one 

year  past  been,  an  unmarried  women  (or ,  her  husband  has  continued 

absent  out  of  this  state  for  one  whole  year  previous  to  such  birth,  separate  from 
her  and  leaving  her  during  that  time  continuing  and  residing  in  this  state  ;  and 
that  such  child  was  begotten  and  will  be  born  during  such  absence  and  separa- 
tion; or  that  such  child  was  begotten  and  will  be  bom  during  the  separation  of 
its  mother  from  her  husband,  pursuant  to  a  decree  of  a  court  of  competent  ao- 
thority,)  and  that hath  gotten  her  with  child  of  the  said  bastard  child. 

Taken  upon  oath  before  me  this day  of ,  18. . 

,  Justice  of  the  Peace. 


Kg.  282. 


§  841.  Warrant  Against  Reputed  Father  prior i« 
Birth  of  Child. 

county,  ss: 

To  any  peace  officer  of  said  county,  greeting: 

Whereas,  upon  the  application  of  ,  overseer  of  the  poor  of  said 

,  in  said  county,  to  me, ,  one  of  the  justices  of  the  peace  of  the 

said  county  of  ,1  have  ascertained  by  the  examination,  on  oath  of 

,  that  she  is  now  pregnant  of  a  child,  likely  to  be  bom  a  bastard,  and  to 

be  chargeable  to  the  said  county,  and  (recite  examination) is  the  re- 
puted father  of  such  child;  these  are,  therefore,  to  command  you  forthwith  to 

apprehend  the  said ,  and  bring  him  before  me,  at  my  office,  in  the  town 

of ,  in  said  county  of for  the  purpose  of  having  an  adjudication 

respecting  the  filiation  of  such  child,  likely  to  be  bom  a  bastard. 

Given  under  my  hand  this day  of ,  18. . 

Justice  of  the  Peace. 


No.  283. 


§  841.  BasUrdy.    Affidavit  of  Mother  after  Birth 
of  ChUd. 

county,  ss. 

The  voluntary  examination  of ,  of   ,  in  the of  ..•• 

. . . . ,  taken  on  oath  before  me, ,  one  of  the  justices  of  the  peace  of  the 

of ,  who  saith,  that  on  the  ,  day  of  ,inthe 

year  of  our  Lord  one  thousand  eight  hundred  and ,  at  the 

of ,  she  was  delivered  of  a male  bastard  child,  and  that  the 

said  child  is  likely  to  be  chargeable  to  the  county  of ,  aforesaid,  and 

that hath  gotten  her  with  child  of  the  said  bastard  child. 

Taken  upon  oath  before  me,  \ 

this dayof   ,18        ) 

Justice  of  tlie  Peace. 


No.  284. 

§  841.  Warrant  against  tlie  father  after  birth 

of  child. 

county,  ss: 

To  any  peace  officer  of  the  county  of ,  and  to  all  and  everyone  of  them, 

prroeting: 

Whorea' ,  of  the  Bald of ,  a  woman,  hath.  In  her 

fxain'mativ;:!,  taken  this  ........  dayof ,  18. .,  in  writing  upon  oath  be- 
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fore  me, ,  one  of  the  justices  of  the  peace  of  the  said of , 

declared  on  the  ........  day  of ,  18. .,  at  the  said of , 

she  was  delivered  of  a male  bastard  child,  and  tliat  said  child  now  is, 

and  is  likely  to  coniiiuic  to  be,  chai*geable  to  said of ,  and  that 

is  the  faiher  of  the  said  bastard  child. 

And  whereas,  application  hath  been  made  to  me  by ,  overSi»cr  of  tlie 

pot>r  of  th<;  town  of in  said  county,  to  make  inquiry  into  the  facts  and 

circumstances  of  the  case;  and  having,  upon  such  inquiry,  ascertained  that  said 
is  the  reputed  father  of  such  child  so  bom  a  bastard; 

These  are,  therefore,  in  the  name  of  the  people  of  the  state  of  New  York,  to 

command  and  authorize  you,  immediately,  to  apprehend  the  saiil ,  and 

forthwith  to  bring  him  before  me,  the  undersigned  justice  of  the  peace,  at  the 

Mid of ,  for  the  purpose  of  having  an  adjudication  respecting 

the  filiation  of  such  bastard  child. 

Given  under  my  hand,  this day  of ,  18. . 

,  Justice  of  the  peace. 


No.  285. 


§  843.  Indorsement  to  be  made  by  Justice  upon 
the  Warrant  when  reputed  father  resides 
in,  or  is  in,  another  county. 

County  of ,8s: 

I,  the  within  named  justice  of  the  peace  of  the  said  county,  hereby  direct  that 

tlie  penal  sum  which  any  bond  shall  be  taken  of  the  within  named • 

shall  be dollars. 

Dated  at ,  this day  of ,  IS. . 

.,  Justice  of  the  peace. 


No,  286. 


§  84.^  Indorsement  to  be  made  by  the  Justice  in 
the  county  where  warrant  is  to  be  executed. 

County  of ,  ss: 

The  within  warrant,  with  the  indorsement  made  thereon  by  the  justice  of  the 
peace  by  whom  it  was  issued,  of  the  sum  required  to  be  put  in  the  bond,  having 
been  presented  to  me,  a  justice  of  the  peace  of  and  residing  in  said  county  of 

,  and  due  proof  under  oath  having  been  made  to  me  by  the  oath  of 

,  of  the  signature  of  the  said  justice  who  issued  the  said  warrant,  an- 

tliority  is  by  me  hereby  given  to  arrest  the  within  named in  the  said 

county  of 

Dated  at ,  the day  of ,  18. . 

. . . . ,  Justice  of  the  peace. 


No.  287. 


§  844.  Bastardy — Putative  father's  bond  on  arrest  in 

another  county. 

Know  all  men  by  these  presents  : 

That  we,  and  of in  tlie  county  of are  held 

and  firmly  bound,  jointly  and  severally,  unto  the  people  of  the  state  of  New 

York,  in  the  sum  of dollars,  for  the  payment  whereof  to  the  said  people 

we  bind  ourselves,  our  heirs,  executorsandadministrators,  jointly  and  severally, 

firmly  by  these  presents.    Sealed  with  our  seals,  and  dated  this day  of 

,18 * 

Whereas,  the  said  has  this  day  been  brought  before  the  undersigned, 
one  of  the  justices'  of  the  peace  of  the  county  of ,  by  virtue  of  a  war- 
rant issued  by              one  of  the  justices  of  the  peace  of  the  said  county   of 

,  whereon  tlie  name  of  the  said  justice  (or,  of  one  of  the  justices 

of  tiie  peace  of  the  said  county  of )  is  indorsed,  with  an  authority  to 

arrest  the  said  in  the  said  county  of ;  in  which  warrant  It  is  re- 
cited that             of ,  in  said  county  of ,  upon  her  examination, 
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on  oath,  before  the  said  Justice,  did  declare  herself  pregnant  of  a  child^ 

which  is  likely  to  be  born  a  bastard,  and  to  become  chargeable  )or  did  declare 

that  she  was,  on  the day  of ,  at aforesaid,  delivered 

of  a  bastard  child,  which  is  chargeable  to  said  ^wn  (or  county);  and  upon  the 
said  warrant  is  indorsed  the  directions  of  the  said  that  the  penal  somiu 

which  any  bond  should  be  taken,  of  the  said  should  be  $ :  now, 

therefore,  if  the  said  etc.,  insert  one  of  the  conditions  expressed  inf 

844),  then  the  above  obligation  to  be  void,  otherwise  of  full  force. 

Sealed  and  delivered  in  presence  of,  \ 
• . .  .and  the  surety  approved  by  me,     ) 

Justice. 


No.  288. 

S  845.    Certificate  to  be  indorsed  upon  warrant  on  discharge. 

County  op >  __ 

OF P^- 

I, ,  a  justice  of  the  peace  of  the  county  of before  whom  the 

within  named  was  brought,  he  having  been  arrested  in  said  county  of  .... 

,  after  it  had  been  indorsed  by  me  [or  by  another  jtistice  of  said  county  of 

],  do  hereby  certify  that  the  said  has  executed  a  bond,  witii  two 

sureties,  in  the  sum  indorsed  upon  the  warrant,  and  required  according  to  the 
statute  in  such  cases  made  and  provided,  and  which  is  herewith  delivered  to. . . ., 
the  ofQcer  who  brought  the  within  warrant;  and  that  I  have  thereupon  dis- 
charged the  said  from  arrest  upon  the  within  warrant. 

Dated  at ,  this day  of IS  ... 


Justice  of  the  Teaxx. 


No.  289. 

§  840.    Bastardy;  Bond  on  Adjournment, 

Know  all  men  (etc.,  as  In down  to  the  *  and)  the  condition  of  this 

obligation   is  such  that,  whereas,   the  undersigned  has  this  day  been 

brought  before ,  charged  upon   the  oath  of aforesaid  as  the 

reputed  father  of  a  bastard  child,  with  which  the  said alleges  sheisprec- 

nant  (or  of  a  bastard  child  lately  born  of  the  said ) :  and  whereas,  at  the 

request  of  the  said ,  and  tor  sufficient  reasons  the  said deter- 

mined   to  adjourn  the  examination  and  adjudication  respecting  such  charge, 

upon  the  execution  of  this  bond,  until  the day  of , M.,  in 

;  now,  therefore,  if  the  said  shall  personally  appear  before  the 

said ,  at  the  time  and  place  last  aforesaid,  and  not  depart  therefrom 

without  leave,  then  this  obligation  is  to  be  void,  otherwise  of  force. 

Sealed,  etc.  [i*.  s.l 

IL.  8.1 


No.  290. 

SubpcBna  in  bastardy  case, 

STATE  OF  NEW  YORK,    {  ^„ . 
County  OF S 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To  etc.. 

You  are  hereby  commanded  that,  laying  all  other  matters  aside,  you  and  each 

of  you  personally  appear  before and justices  of  the  peace  of  the  coaniy 

of at  the  office  of ,in  the ,  on  the day  of 

at  ten  o*clock  a.  m.  on  that  day,  to  testify  the  truth  and  give  evidence,  accorl- 

ing  to  your  knowledge^  touching  the  father  of  a  bastard  child  of  which 

has  been  lately  (or  is  about  to  be(  delivered. 

Dated  at ,  this day  of .' . .,  18  .  • 

(Signed)        

Justice  qf  the  Peace, 


Of  Criminal  Procedure.  85 

No.  291. 

§  850.    Order  of  Filiation. 

court,  county  of ss : 

Whereas,  the  undersigned;  being  of  said  county,  having  upon  the  application 

cf ,  overseer  of  the  poor  of  the  town  of in  said  county,  this  day 

mssociated  for  the  purpose  of  making  an  examination  touching  a  bastard  child 

lately  born  in  said  town  of  the  body  of (or  as  the  case  may  be)  and 

chargeable  (or  likely  to  be  chargeable)  to  said  town  of ,  and  of  which 

child  the  said is  alleged  to  be  the  father;  and  whereas,  we  have  duly 

examined  the  said on  oath,  in  presence  of  the  said 

,  in  respect  to  such  charge,  and  heard  the  testimony  offered  in  relation 

thereto,  whereby  it  appears  that  The  said was  on  the day  of 

. . . .,  delivered  of  a  bastard  child  (or  as  the  case  may  be)  and  which  is  charge- 
able (or  likely  to  become  chargeable)  to  the  said  town  of  ...  ^. ,  and  that 

said is  the  father  of  said  cliild,  we  do,  therefore,  adjudged  him  the  said.. . . 

...  .to be  the  father  of  said  bastard  child,  and  order  that  he  pay  to  the  overseer 

of  the  poor  of  said  town,  for  the  support  of  said  child,  the  weekly  sum  of , 

so  long  as  the  said  child  shall  continue  chargeable  to  said  town;  and  inasmucli 
as  it  appears  to  lis,  and  we  ^nd  that  the  said is  in  indigent  circum- 
stances, we  determine  that  the  said pay  to  the  said  overseer  to  the  poor, 

ior  the  support  of  said during  the  confinement  and  recovery,  the  sum  of 

And  we  hereby  certify  that  the  reasonable  cost  of  arresting  tlie  said 

* and  of  this  order  of  filiation  is  the  sum  of 

Given  under  our  hands,  at  the  town  of this  day  of ,18  .... 


\ 


Justices. 


Sealed,  etc  [l.  s. 

[l.  8. 

[L.  8.; 


No.  293. 

§  851.     Bond  on  Appeal  from  Order  of  Filiation. 

Know  all  men  (as  in    No  287    down  to  the  * and).     Now  therefore 

If  the  said  shall  personally  appear  at  the  next  court  of  sessions  of  the 

county  of to  answer  the  charge  aforesaid  and  obey  its  order  thereon 

and  not  depart  saitl  court  without  leave,  then  this  obligation  to  be  void;  other- 
wise that  we  will  pay  the  sum  of  $ fixed  and  determined  upon  by  the 

said  justice  as  a  full  indemnity  for  supporting  the  said  bastard  and  its  mother. 
Sealed,  etc.  [l.  s.I 

[l.  S.J 


Court, ....  1 


No.  294. 

§  852.  Commitment. 


County  of 

The  people  of  the  state  of  New  York: 

To  any  pefJice  officer  of county,  and  to  the  keeper  of  the  county  jail 

of  said  county,  greeting: 

Whereas,  by  an  order  made  the day  of ,18  . .,  hy 

and ,  two  of  the  justices  of  the  peace  of  the of , 

is  adjudged  to  be  the  father  of  a  bastard  child  bom  of  the  body  of  (or  with 

which  she  is  now  pregnant),  and  chargeable  (or  liixely  to  become  chargeable)  to 

the  said  town  of ,  which  said  onler  was  duly  made  after  due  examination 

npon  application  by overseer  of  the  poor  of  the of  .       

And  whereas,  by  said  order  the  said was  further  directed  to  pay  to 

the  overseer  of  the  poor  of the  sum  of  $ weekly  and  every 

week  for  the  support  of  said  bastard  child  for  and  during  so  long  a  time  as  said 

child  so  be  and  remain  chargeable,  and  also  the  sum  of  $  directed 

to  be  paid  by  the  said for  the  support  of  the  said  during 

her  confinement  and  recovery,  she  Ixjing  found  to  be  an  indigent  person  ;  and 
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in  and  by  said  order  determination  fixing  the  costs  of  apprehending  the  said 

,  and  of  such  order  of  filiation  at  the  sum  of  $ ;  and  wliereas 

the  said ,  was  present  at  the  maldng  of  suck  order  and  determinatiou, 

and  which  together  with  all  other  proceeding  was  by  said  justices  reduced  to 
writing  and  subscribed  by  them;  and  was  required  by  them  to  pay  the  said  costs 
and  enter  into  an  undertaking,  with  sufficient  sureties  to  be  approved  by  them, 
for  the  performance  of  such  order,  or  his  appearance  at  the  next  court  of  ses- 
sions of  said  county  of to  answer  the  charge  and  obey  its  order  thereia 

according  to  section  851  of  Uie  Code  of  tl^  Criminal  Procedure  of  the  state  of 
New  York. 

And  whereas,  the  said has  neglected  to  pay  said  costs  and  to  enter 

into  such  bond  as  aforesaid : 

These  are,  therefore,  to  command  you,  the  said  peace  officer,  to  take  the  saiil 

and  convey  and  deliver  him  to  the  keeper  of  the  common  jail  of  ilte 

cuunty  of And  you  the  said  keeper,  are  hereby  commanded  to  n^ 

ceive  the  said into  your  custody  in  said  jail,  and  there  safely  keep  him 

until  he  shall  pay  the  said  costs  and  execute  such  bond  aforesaid,  or  he  bedis* 
charged  by  the  court  of  sessions  of  said  county. 

Given  under  our  hands  at  the of the  day  of 

ISignatwrt.] 


No.  295. 

§  855.    Order  of  Filiation  in  the  absence  of  the  rqnted 
father,  apprehended  in  another  county. 

County  of ,  ss: 

having  been  apprehended  in  the  county  of ,  in  the  Ststeaf 

New  York,  by  virtue  of  a  warrant  and  the  direction  thereon  indorsed,  of  wluck 

the  following  are  the  copies,  to  wit:  [insert  copies]  was  carried  before 

Esq.,  a  justice  of  the  peace  of  the  said  county  of ,  who  took  from  him, 

the  said ,  a  bond  of  the  people  of  the  state  of  New  York,  with  good  ind 

sufficient  sureties,  in  the  sum  directed  in  the  indorsement  on  said  warntnt,  con- 
ditioned that  the  said shall  appear  at  the  next  court  of  sessions  to  be 

holden  in  the  county  of ,  and  not  depart  the  said  court  without  itslesfe; 

and  the  said  bond  having  been  in  due  form  of  law  returned  to  the  undersigned 

•  the  justice  who  issued  the  said  warrant,  he  thereupon  immediatelf 

called  to  his  aid  the  undersigned ,  another  justice  of  the  same  county, 

and  the  said  justice  proceeded  to  make  examination  of  the   matter,  on  the 

day  of  188. . ,  at in  said  town,  and  tlien  and  there  heard  the 

proofs  that  were  offered  in  relation  thereto;  by  which  it  was  proven  that  the 

said ,  being  in  the  said  town  of has  been  delivered  of  a  bastard 

child,  etc.,  in  said  town  [or,  that  the  said is  now  pregnant  of  a  child, 

which,  when  born,  will  be  »  bastard],  and  which  is  chargeable  [or,  likely  to  be- 

c»  JV3  chargeable],  to  said  town  [or  county],  and  that is  the  father  of 

saia  child. 

We  do,  therefore,  adjudge  him,  the  said ,  to  be  the  father  of  the  said 

bastard  child;  and,  further,  we  do  hereby  order  that  the  said P*y^ 

tlio  overseer  of  the  poor  of  the  said  town  of ,  [or,  to  the  superintendent 

of  the  poor  of  said  county],  for  the  support  of  said  child,  the  weekly  sum  of  one 
dollar,  so  long  as  the  said  child  shall  continue  chargeable  to  said  towuor  coimty; 
and  inasmuch  as  it  appears  to  us,  and  we  find,  that  the  said is  in 

(liven  under  our  hands  at  the  town  of  this  day  of 


1 


Justices. 


No.  296. 

Warrant  for  discharge  of  putatwe  father  after  cmmniUnetiL 
COLXTY  OF ,  ««.: 

IX  THE  XAME  OF  THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK : 
1o  the  keeper  of  the  common  jail  of  the  county  of : 

Wliereaa,  was,  on  the day  of .,  duly  committed  to  your 
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on  a  warrant  issued  under  our  hands,  for  disobeying  an  order  of  filia- 
lereby  he  was  adjudged  to  be  the  putative  father  of  a  bastard  child,  of 

was  then  supposed  to  be  prc^ant; 

)Vhereaii,  It  now  appears  that  said was  not  in  fact  pregnant  at 

larried  before  delivery] ; 

foil  are  hereby  commanded  to  forthwith  discbarge  from  your  custody  the 

unless  he  be  there  lawfully  detained  on  some  other  warrant. 
:  at y  this  ....  day  of ,18  •  • 


{ 


Jnttioes. 


No.  297. 


f  856.  Warrant  to  Commit  Mother  Who  Refuses 
to  Disclose  the  Name  of  the  Father. 

ty  of ,  8b: 

ly  peace  officer  of  said  county,  greeting: 

eas  we,  the  undersigned,  justices  of  the  peace  of  said  county,  are  now  as- 
for  the  purpose  of  examining  into  the  matter,  and  making  order  for  the 

ity  of  the  town  of ,  in  said  county  (or  for  the  indenmity  of  the 

inty),  against  the  support  of  a  certain  child,  said  to  hisive  been  bom  a 
,  of  the  lx>dy  of  and  chargeable  (or  likely  to  become  chargeable)  to 
m  (or  county)  upon  the  application  of  overseer  of  the  poor  of  said 
r  a  superintendent  of  the  poor  of  said  county),  have  required  the  said 
rho  is  now  before  us,  to  submit  to  an  examination  on  oath,  in  the  pre- 
f  who  has  been  brought  before  us,  charged  with  being  the  father 
child,  to  testify  touching  such  charge,  and  to  disclose  the  name  of  such 
but  the  said  wholly  refuses  to  testify  and  disclose;  and  inasmuch 
w  appears  to  us,  upon  due  proof  thereof,  given  an  oath  before  us,  that 
an  a  month  has  elapsed  since  the  said  was  delivered  of  said  child, 
t  she  is  now  sufficiently  recovered  from  confinement.  You  are,  there- 
ireby  commanded,  in  the  name  of  the  people  of  the  state  of  New  York,  to 
9  said  and  convey  her  to  the  common  jail  of  said  county,  tlie 
whereof  is  required  to  detain  the  said  in  his  custody  in  said  jail 
e  shall  so  testify  and  disclose  the  name  of  such  father. 
I  under  our  hands  at ,  this day  of ,  18. . 


I 


Justices. 


No.  298. 


§  856.  Process  to  Compel  Attendance  of  Mother 

before  Justices. 

ty  of ,88: 

ly  peace  officer  of  said  county,  greeting: 

■eas  we,  the  undernamed  justices  of  the  peace  of  said  county,  have,  upon 

lication  of  the  overseers  of  the  poor  of  the  town  of ,  in  said 

(or  the  superintendent  of  the  poor  of  said^  county),  associated  for  tlie 
i  of  examining  into  the  matter  of  a  certain  complaint  made  to  us  by  said 
r  (or  superintendent  J,  that  of  said  town,  is  now  pregnant  with  a 

rhich,  when  bom,  wiU  be  a  bastard,  and  which  is  likely  to  l>ecume  charge- 
said  town  (or  county;  or  that  has  been  delivered  in  said  town  of  a 
child,  which  is  chargeable,  or  likely  to  become  chargeable  to  said 
r  county) ;  and  having  been  brought  before  us  this  day,  charged  to 
putative  father  of  said  child:  Now,  therefore,  to  the  intent  that  the  said 
lay  be  examined  before  us,  on  oath,  and  in  the  presence  of  the  said 
ig  the  father  of  said  child,  you  are  hereby  commanded,  in  the  name  of 
pie  of  the  state  of  New  York,  to  bring  the  said  forthwith,  beforo 

he  office  of  the  undersigned  in aforesaid. 

1  imder  oiu:  hands  at ,  this day  of ,  IS. . 

I  Justices. 
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No.  299. 

§  857  Summons  where  mother  has  property 

in  her  own  righL 

county  of ,  as; 

"To  any  peace  otlice  of  said  county,  greeting  : 

You  are  hereby  required  to  summon  of  the  town  of in  nid 

•county,   to  appear  before  us,  the  undersigned,  justices  of  the  peace  of  said 

•county,  on  tlie day  of ,  instant,  or in  the noon, 

at  the  office  of  the  undersigned,  to  show  cause,  if  any  she  may  have,  why 

we  should  not  make  an  order  for  the  keepine  of  a  bastard  child,  said  to  liave 
been  lately  born  of  said  and  chargeable  (or  likely  to  liecome  chargeable) 

to  said  county  (or  town),  by  charging  the  said  with  the  payment  of  money 

weekly,  or  other  sustentation;  overseer  of  the  poor  of  said  town  (or  super- 

Intendent  of  the  poor  of  said  county),  having  applied  to  us  for  tliat  purpose. 

Given  under  our  liands,  at 


this day  of ,  18.. 


I 


[  Justices  of  the  Peace. 


No.  300. 


§  857.    Support  of  child — Order  to  compel  the  mother 

to  pay  for  the. 

county  of ,  ss: 

Whereas  one  of  the  superintendents  of  the  poor  of  said  county  (or  oTer- 

-seer  of  the  poor  of  the  town  of ,  in  said  county),  has  made  application 

to  us,  two  of  the  justices  of  the  peace  of  said  county,  complaining  that  of 

,  in  said  county,  was  lately  delivered  at afofesaid,  of  a  bastard 

oliild,  which  is  chargeable  (or  likely  to  become  chargeable),  to  said  county  (or 
town);  and  that  said  is  possessed  of  property  in  her  own  right,  and  is  of 

sufficient  ability  to  support  said  child,  and  desiring  that  we  should  examine  into 
the  matter,  and  make  order  for  the  indemnity  of  said  county  (or  town),  and 
whereas,  upon  examination  into  the  matter  of  said  application,  and  upon  due 
proof  thereof,  on  oath  before  us  given,  and  the  said  although  present  at 

such  examination,  not  showing  any  sufficient  cause  to  the  contrary  (or.  and  the 
«ai(l  neglecting  to  appear  before  us  and  show  cause  if  any  she  might  have, 
to  the  contrary,  although  duly  summoned  so  to  appear),  we  do.  therefore,  hereby 
order  that  the  said  pay  weekly  to  said  superintendent  (or  to  said  overseer) 

the  sum  of ,  for  the  support  of  said  child  (if  necessary  insert  here,  un- 
less the  said            shall  nurse  and  take  care  of  the  said  child  herself). 

Oiven  under  our  hands  at I 

this day  of ,  18. .         J 

I  Justices. 


No.  301. 


§858.     Warrant  to  commit  mother  for 
not  executing  bond. 

County  of ,  ss: 

To  any  i)eace  officer  of  said  county,  greeting: 

Wh('roas,  by  an  order,  duly  made  by  us,  the  unaerslgned,  justices  of  thepesM 

of  said  county,  hearing  date  the day  of ,  instant,  in  relation  to 

the  keeping  of  a  certain  bastard  child  lately  bom  in  said  county,  of  the  body  of 

,  which  i3  chargeable  to  the  town  of ,  [or,  said  county],  we  d'- 

reefed,  etc.,  [as  in  the  order],  which  order  was  so  made  upon  the  application  o' 

,  overseer  of  the  poor  of  said  town  |or  a  superintendent  of  the  poor  of 

said  county],  and  after  due  notice  to  the  said ,  to  show  cause,  if  any  slis 

might  have,  against  the  making  of  such  order;  and  whereas,  a  copy  of  said  urd«sr« 
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>ed  by  us,  has  been  served  upon  the  said ,  and  she  has  neither 

d  the'  bond  by  law  required  for  her  appearance  at  the  next  court  of  ses- 
tc.,  nor  complied  with  reqtiireinents  of  said  order.  Tou  are,  therefore, 
:x>mDianded,  in  the  name  of  the  people  of  the  State  of  New  York,  to  take 

and  convey  her  to  the  common  jail  of  said  county,  there  to  re- 

rithout  bail,  until  she  shall  comply  with  said  order,  or  execute  the  bond 

sed  by  statute  as  aforesaid. 

1  under  our  hands,  at this day  of ,  18 

I  Justices. 


No.  302. 


§  859.    Order  reducing  sum  to  be  paid 
by  father  or  mother. 

ty  of ,ss: 

overseer  of  the  poor  of  the  town  of ,  in  said  county,  [or,  the 

erintendent  of  the  poor  of  said  county]: 

-eas,  by  an  order  of  filiation  by  us  made,  bearin*;  date  on day  of 

.last,  we  did  determine  that is  the  father  of  a  certain  bastard 

lien  lately  born  in aforesaid,  and  did  therein  order,  among  other 

that  the  said should  pay  to  you,  the  said  overseer  (or,  superin- 

),  for  the  siipport  of  said  child,  the  weel<ly  sum   of ,  so  long  as 

id  should  continue  chargeable  to  said  town  (or  county.)    And,  whereas, 

le  application  of  the  said we  have  this  day  inquired  into  the  cir- 

Qces  of  the  case,  and  heard  the  proofs  and  allegations  to  us  submitted  in 

.  thereto;  and  it  appearing  to  iis   upon  such  inquiry,  that  the  circum- 

in  relation  to  said  bastard  child  render  it  proper  and  expedient  that  the 

}uired  to  be  paid  by  the  said ,  by  our  former  order,  should  be  re- 

as  hereinafter  expressed.  And  inasmuch  as  you,  the  said  overseer  (or, 
tendent),  have  shown  before  us  no  sufticient  reason  against  such  rednc- 
r hough  appearing  before  us  (or,  notified  to  appear  before  us  and  show 
f  any  you  might  have),  we  do,  therefore,  reduce  the  sum  required  to  be 

the  said . . . . ,  by  our  former  order  as  aforesaid,  to  the  weekly  sum  of 

1  under  our  hands,  this day  of ,  18. . . . 

>  Justices. 


No.   303. 

§  869.  Notice  b^  Superintendent  or  Overseer,  that 
Application  will  be  made  to  the  County 
Court  to  increase  the  Amount  Payable  in 
the  Order  of  Filiation. 

Tou  will  take  notice,  that  I  shall  make  application  to  the  next 

'  the  County  Court  of  the  county  of ,  to  be  holden  at 

county,  on  the    day  of ,  at  ten  o'clock  in  the  forenoon, 

iase  the  sum  directed  to  be  paid  by  the  order  of  filiation,  of  which  the 

d  is  a  copy,  for  the  support  of  the  bastard  child  therein  named  ;  which 

)plication  will  be  founded  on  the  atiidavits,  copies  of  which  are  also 

d. 

d  at ,  this day  of ,  18 


,  Superintendent  of  the  poor. 


No.  304. 

§  859.    Notice   to  be  given  to  Superintendent  or 

Overseer  for  deducing  Amount  in  Order  of 

Filiation. 

superintendent  (or  overseer  of  the  poor) : 

are  hereby  notified  that  I  ahall  make  application  to  the  next  term  of  the 

'  Court  of  the  county  of ,  to  be  holden  at in  said 
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county,  on  the dsT  of ,  18. . ,  at  ten  o'clock  in  the  forenoon, 

to  reduce  amount  directed  to  be  paid  by  the  order  of  filiation,  of  which  the 
annexed  is  a  copy,  for  the  support  of  a  bastard  child  therein  named;  which  stld 
application  will  be  founded  on  the  affidavits,  copiea  of  which  are  also  annexed. 

,  Superintendent  of  the  poor. 


If  o.  305. 


§  860.  Warrant  to  seize  the  Property  of  Abscond- 
ing  Father  or  Mother. 

County  of ,  ss: 

To  the  overseer  of  the  poor  of  the  town  of ,  in  said  county  [or,  lo  the 

superintendent  of  the  poor  of  said  county] : 

It  appearing  to  us,  two  of  the  justices  of  the  peace  of  said  county,  as  well  by 
the  representation  and  application  to  us  made  by  the  said  overseer  [or  the  said 

superintendent],  as  upon  due  proof  of  the  facts  before  us  given,  that 

is  the  father  of  a  bastard  child  whereof of  said  town,  is  now  pr^naoi, 

and  which,  when  born,  is  likely  to  become  chargeable  to  said  town  [or  county, 

or  that is  the  father  of  a  bastard  child  lately  born  in  said  town,  of 

,  and  which  is  chargeable  or  likely  to  become  chargeable  to  said  town 

or  county],  and  that  said has  absconded  from  said  town,  which  is  the 

place  of  his  ordinary  residence,  leaving  in  said  county  some  estate,  real  or  per- 
sonal : 

We,  therefore,  authorize  you,  the  said  overseer  of  the  poor,  to  take  and  seiie 
the  goods,  chattels,  effects,  things  in  action,  and  the  lands  and  tenements  of  said 
,  wherever  the  same  may  be  found  in  said  county;  and  you  will,  imme- 
diately upon  such  seizure,  make  an  inventory  of  the  property  by  you  taken,  and 
return  the  same,  together  with  your  proceedings,  to  the  next  term  of  theooantf 
court  of  said  county. 

Given  under  our  hands,  in  the  town  of ,  this   day  of , 

18... 

[justices. 


No.  806. 

§803.  Notice  of  Appeal  from  Order  of  Filiation. 

County  of ,88: 

To and    ,  Esqs.,  justices  of  the  peace  of  said  ooantv: 

Tou  will  take  notice  that  the  undersigned,  conceiving  himself  sggiieved  by 
the  order  made  by  you,  of  which  a  copy  is  annexed,  hereby  appeals  therefrom 
to  the  next  term  of  the  county  court  to  be  holden  in  said  county. 
Dated  at ,  this day  of ,18. 


No.  307. 

Subpoena  on  appeal  in  bastardy  case. 

County,  «s.  : 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  : 

To ,  etc: 

The  court  of  sessions,  in  and  for  the  county  of held  at  the  coart- 

licuise  in  said  county,  commands  you  and  each  of  you  to  personally  appear  be- 
fore said  court  on  the day  of at  ten  o'clock  A.  M.  on  that  day, 

to  testify  the  truth  acconliiig  to  your  knowledge,  in  a  certain  appeal  then  and 
there  to' be  heard,  from  an  order  of  filiation  in  a  bastardy  case,  heretofore  made 

by and two  of  the  justices  of  said  county,  and  whereof  you 

fail  not  under  the  penalty  of  fifty  dollars. 

Witness county  judge,  this day  of 

......Clerk. 


Of  Criminal  Pbocbdubs.  9i 


No.  908. 

§  887,  Subd.  1.  Complstnt  agalnit  vagnuit. 

OOUHTT  op/. 1*®' 

,  of  the  said of ,  being  duly  sworn,  makes  complaint 


•ad  says^  that ,  wlio  is  now  in  said of ,  is  a  person 

who,  not  having  visible  means  to  maintain  himself,  lives  without  employment. 
In  that  he 

Subscribed  and  sworn  to  before  me,     ) 
..this day  of ,18  ...) 


No.  308a. 

(Follow  last  form  down  to  lAst  *  who,"  and  then  proceed.) 
being  an  habitual  drunkard,  abandons,  neglects  and  refuses  to  aid  in  the  sup- 
port of  his  family,  in  that  he,  etc. 

Jurat. 

These  forms  may  be  adapted  to  complaints  under  the  subseqent  subdivision 
9f  this  flection. 


No.  309. 

§  887  Subd.  8.  Information  against  yagraat. 

STATE  OF  NEW  YORK,  {  .^  . 
CouirrY  OF j  **• 

,  being  duly  sworn,  says  that  he  resides  in  the of | 

that who  resides  in is  a  person  who  has  contracted  an  in- 
fectious and  other  diseases  in  the  practice  of  drunkenness  and  debauchery,  re- 
quiring charitable  aid  to  restore  him  to  health,  in  that  he 


Subscribed  and  sworn  before  me,  ) 


this day  of 


No.  310. 

§  887,  Subd.  4.  Information  against  vagrant. 
STATE  OF  NEW  YORK,  J       . 

COITNTY  OF    ) 

,  being  duly  sworn,  says  that who  resides  at ,  Is  a 

common  prostitute,  who  has  no  lawful  employment  whereby  to  maintain  her.r 
self;  that  she  [state  facts  and  circumstances  on  which  affidavit  is  based.] 


Subscribed  and  sworn  before  nie, 
this day  of 


No.  311. 

§  887,  Subd.  7.  Information  against  vagrant, 

STATE  OF  NEW  YORK,  ?       . 
County  of J 

,  being  duly  swoni,  says  that  he  resides  in ;  that iu 

said  city  of is  a  person  who,  having  his  face  painted,  discolored,  covered 

and  concealed  and  being  otherwise  disguised  in  a  manner  calculated  to  prevent 
his  being  identified,  appears  in  a  road  and  public  highway  in  said  city,  and  in  a 
Aeld,  lot,  wood  and  inclosure  in  said  citv,  in  that  [give  facts  and  circumstances 
in  detail]. 


Subscribed  and  sworn  before  me, 
this day  of 


92  FO&MS    TO   THE   Ck>DS 

No.  312. 

S  887,  Subd.  1.  Warrant  for  vagrancy. 
Court  )     . 

County  of J***** 

In  the  name  of  the  people  of  the  state  of  New  York: 

To  any  peace  officer  in  the  county  of : 

Whereas,  complaint  has  this  day  been  made  by ,  of  the of 

,  in  the  county  of ,  on  oath,  before ,  a. . . .  justice. . . . 

of  the  said ,  that  on  the day  of ,18  .,  at  the  said  .... 

of ,  in  said  county,  ,  was  and  is  a  person  who  not  haTingTisibld 

means  to  maintain  himself,  lives  without  emplojrment 

against  the  peace  of  the  people  of  the  state  of  New  York  and  the  form  of  Um 
statute  in  such  case  provided; 

We  therefore  command  you  forthwith  to  take  the  body  of  the  said » 

and  bring  him  before  the  said ,  at  the ,  in  the  said of 

,  for  examination  with  this  warrant,  and  a  return  of  your  doings  there- 
on endorsed,  to  be  dealt  with  according  to  law.     Hereof  fail  not  at  your  peril 

Witness,  the  said ,  at  the  ; of ,  in  the  county  afore- 
said, the day  of 18  . 

[Signature.] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named , 

and  now  have  him  before  the  magistrate  by  whom  this  warrant  was  issued. 

18  .. 

PolUemaiL 


Court,  {     , 

County  of ,    J  ^'*' 


No.  313. 

§  888.  Information  as  to  truant  child. 


being  duly  sworn  deposes  and  says,  that  he  is  a in  the 

aforesaid,   that  on  the  day  of  ....  18    .    . .  one  » 

child,  between  the  age  of  five  and  fourteen  years,  having  sufficient  bodily  heaJiH 
and  mental  capacity  to  attend  the  public  schools,  was  found  by  him  wandering 
in street  of  said of ,  a  truant  without  any  lawful  oc- 
cupation. 

Subscribed  and  sworn  to  before  me,  this day  of 18  . . 

(SUjnaturti.) 


No.  314. 

§  893.  Information  against  child  begging,  etc, 
County  of ,  s.s.  : 

,  being  duly  sworn,  deposes  and  says  that  he  resides  in ;  that 

on  the day  of ,18  one    ,  a  child  of  the  age  of 

years,  was  found  begging  for  ahns  and  soliciting  charity  from  door  lo 

door  in  the  said ,  and  was  found  begging  for  alms  and  soliciting  charity 

in  a  street,  highway  and  public  place  in  said  "city,  to  wit, in  that.. 

he 


•Subscribed  and  sworn  before  me,  ) 

this day  of 18  . .     \ 

I\}lice  Justice  (or  Justice  qf  the  Peace.) 


Of  Criminal  l^KOCEDUiiK.  [)^ 


COUKT,  ) 


No.  315. 

§  888.  Summont  to  Parent,  etc ,  to  Attend 
Examination  of  Truant  Cliild 


County  OF  J*** 

In  the  name  of  the  people  of  the  state  of  New  York: 
To ,  parent,  guardian  or  master  of 

Whereas,  complaint  and  information  on  oath  has  been  duly  made  by , 

of  the ,  in  the  county  of ,  l>efore  me, ,  a justice  of 

the that  on  the day  of ,18      ,  said who  is  a 

child' between  the  age  of  five  and  fourteen  years,  having  sufficient  bodily  health 
and  mental  capacity  to  attend  the  public  schools,  was  found  wandering  in  the 
streets  of  the of aforesaid,  a  trnant  without  any  lawful  occu- 
pation, and  said has  been  duly  arrested  and  is  now  in  custody  on  said 

charge,  and  is  to  be  examined  thereon  before  the  said ,  at  the , 

in  the of ,  on  the day ,18  .  .You  are  hereby 

summoned  and  required  to  attend  said  examination  at  the  time  and  place  aif ore- 
said. 

Witness  the  said ,  at  the of ,  the day    of 

,  18  .. 

{Signature.) 

Endorse  retiurn. 


Ko.  316. 


Court,        J 


§  888.  Undertaking  of  parent,  master  or  guardian 

of  truant  child* 


County  of 

Whereas,  complaint  having  been  duly  made  before a justice 

of  the ,  in  the  county  of and  state  of  New  York,  that 

residing  in in  the of in  the  county  of 

and  state  of  New  York,  a  child  of  the  age  of years  having  sufficient 

bodily  health  and  mental  capacity  to  attend  the  public  schools,  was  on  the 

day  of 18    . .  found  wandering  in  the  streets  of  the  said 

of ,  a  truant,  without  any  lawful  occupation.    And,  whereas, 

the  said  justice,  on  such  complaint  being  made,  did  duly  cause  a  peace  officer  to 

bring  such  child  before  him  for  examination,  and  did  duly  cause the 

parent,  guardian  or  master  of  such  child  to  be  summoned  to  attend  such  ex- 
amination.     And,   whereas,  such  examination  was,  on  the day  of 

18    . .  duly  had  before  said  justice,  and  said  complaint  sati^actorily 

established.  And,  whereas,  on  the  establishment  of  said  complaint,  said  justice 
did  require  the  said  parent,  guardian  or  master  of  said  child  to  enter  into  an  en- 
eagement,  in  writing,  with suret in  the  sum  of hun- 
dred dollars,  to  the of that he  will  restrain  such  child 

from  so  wandering  about  as  aforesaid ;  will  keep  h  ....  in  h own  premises. 

or  in  some  lawful  occupation,  and  will  cause  h  ....  to  be  sent  to  some  school 
at  least  four  months  in  each  year  until he  becomes  fourteen  years  old. 

Now,  therefore,  we, the  said  parent,  guardian  or  master,  residing  in 

county  of by  occupation  a and residing  in 

.county  of by  occupation  a and residing   in 

county  of by  occupation  a sureties,  hereby  iomtly 

and  severally  undertake  that  the  said will  restrain  said  child  from 

wandering  about  the  streets  of  said of ,  a  truant,   without 

lawful  occupation ;  will  keep  h in  h own  premises  or  in  some  lawful 

occupation,  and  will  cause  h  ....  to  be  sent  to  some  school  at  least  four  months 
In  each  year  until  ....  he  becomes  fourteen  years  old ;  or  if  he  fail  to  perform 

either  of  those  conditions,  we,  the  said  sureties,  will  pay  to  the of 

the  sum  of hundred  dollars. 

Dated  at day  of 18  . . 

(Add  acknowledgemeut  and Juatification,) 


04  FOJBLMS   TO   TUB   CODX 

No.  317. 

1 888.  Engngement  of  parent,  master  or  guardian 

of  truant  child. 

COUBT  \ 

OF County  of     > 

The  People 
v«. 

Whereas,  the  above  named residing  in  the  county  of ind 

state  of  Ne\»'  York,  a  child  of  the  age  of  ....  years,  having  sufficient  bodiiy 

health  and  mental  capacity  to  attend  the  public  schools,  was,  on  the of 

...  ,18  . . ,  found  wandering  in  the  streets  and  lanes  of  ....  of  . .  • .,  a  truint, 
without  any  lawful  occupation. 

And  whereas,  complaint  was  duly  made  to a justice of  tlM 

of ,  against  said  child,  therefore, 

And,  whereas,  said  justice  did  cause  a  peace  offcer  to  bring  such  child  before 

him  for  examination  on  said  complaint,  and  did  cause ,  the'parent, 

guardian  or  master  of  said  child,  to  be  summoned  to  attend  such  examination. 

And,  whereas,  on   such    examination   the  said  complaint  was  satisfactorily 
established,  and  the  said  justice  did  require  the  said  parent,  guardian  or  master 

of  said  child  to  enter  into  an  engagement,  in  writing,  to  the of 

that  he  will  restrain  said  child  from  so  wandering  about  as  aforesaid;  wUl  keep 

h in  h own  premises  or  in  some  lawful  occupation,  and  will  cause  h.... 

to  be  sent  to  some  school  at  least  four  months  in  each  year,  until  .  .he  becomes 
fourtetn  years  old. 

Now,  tiiis  agreement  and  engagement  witnesseth  :    That  the  said , 

the  parent,  guardian  or  master  of  said  child,  hereby  covenants,  promises  and 

agrees  to  and  with  the  said of ,  that  he  will  restrain  said  child  from 

so  wandering  about  as  aforesaid;  and  will  keeph..  in  own  premises  and  in 
some  lawful  occupation,  and  will  cause  h. .  .to  be  sent  to  some  school  at  least 
four  months  in  each  year,  until  .  .he  becomes  fourteen  }'ears  old. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this day  of 

,  18  .. 

Sealed  and  deUvered  in  the  presence  of 

[L.8.] 


ISignahtrei 


, Coi'RT, 

COUXTY  OF .  . 


} 


No.  318. 
§888.    Warrantof  arrest  of  truant  chad. 


ss: 


In  the  name  of  the  people  of  the  state  of  Xew  York  :    To  any  peace  officer  o! 
the  county  of ,  greeting  : 

Whereas,  information  on  oath  has  this  day  been  duly  made  by of  the 

in  the  county  of ,  before  me, ,  a justice 

cf  tlu'  said ,  that  on  the day  of ,18  ....,  at , 

in  :  aid  county,  one a  child    between  the  ai^eof  five  and  fourteen 

yeats,  having  sutticient  bodily  health  and  mental  ca]>acity  to  attend  the  public 

J  t!liooIs,  was  found  wanderinij:  in  the of  the of afore* 

Faid,  a  truant,  witliout  any  lawful  occuj>ation. 

Vou  are,  therefore,  commanded  and  required,  forthwith  to  apprehend  and 

take  the  body  of  the  said and  bring  him  before  the  said ,  at 

in  the  wid with  this  warrant  and  a  return  of  your  doings  thereon 

indorst'd,  for  examination,  and   to  answer  the  said  complaint,  and  to  be   dealt 
with  according  to  law.     Hereof  fail  not  at  your  peril. 

Witness,  the  said ,  at  the ,  in  the  county  aforesaid,  the  . . . .  • 

....day  of IS 

* 


County  of 


^^^"^^  j  88 


Of  Criminal  Procedurk.  95 

■•■» 

No.  319. 

§  888.  Warrant  to  commit  truant  child  having 
parent,  guardian  or  master.  Plea, 
not  guilty. 


To  any  sheriff,  constable,  marshal  or  policeman  of  the  county  of ,  and 

to  the  superintendant  and  principal  keeper  of  the  alms-house  of  the  said 
county,  greeting : 

Whereas,  on  the day  of 18 was  brought  before  me, ...  .a  justice 

of  the  peace  in  and  for  the. . . .  and  county  of ,  charged  on  the  oath  of 

irhich  oath  was  believed  by  me,  the  said  justice,  with  being  a  vagrant,  within 
the  intent  and  meaning  of  the  statute  and  subdivision  8  of  section  887  of 

the  Code  of  Criminal  Procedure,  in  that  he  is  a  child  of  the  age  of years, 

having  sufficient  body,  health  and  mental  capacity  to  attend  the  public  schools, 

and  was,  on  the day  of 18  . .,  found  wandering  in  the  streets  in 

said of ,  a  truant,without  any  lawful  occupation. 

And,  whereas  said on  beine  brought  before  said  justice,  was  imme- 
diately informed  by  said  justice  of  said  charge  against  h. . . .  and  of  h  . . . .  right 
to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  before  any  further 
proceding  were  had. 

And,  whereas, the  parent,  guardian  or  master  of  said was 

duly  summoned  to  attend  the  examination  of  said on  said  charge. 

And,  whereas,  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said who  then  and  there  pleaded  npt  guilty  thereto,  who  was 

then  and  there  tried  upon  the  said  charge  by  the  said  justice,  who  did  thereupon 
hear  testimony  on  oath  in  support  of  said  charge,  and  in  defense  thereof,  and  on 
belialf  of  said  person. 

And,  whereas,  the  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said and said  parent,  guardian  or 

master, he  the  said having  previously  thereto  been  allowed  a 

reasonable  time  to  send  for  and  advise  with  counsel. 

And,  whereupon,  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said was 

thereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that 
the  said is  a  child  of  the  age  of years,  having  suffi- 
cient bodily  health  and  mental  capacity  to  attend  the  public  schools,  was  on  the 

day  of ,18  . . ,  found  wandering  in  the  streets  of  said 

of ,  a  truant,  without  any  lawful  occupation. 

And,  whereas,  after  the  said  complaint  was  satisfactorily  established,  the  said 
justice  did  require  the  said  parent,  guardian  or  master  to  enter  into  an  en- 
gagement in  writing  to  the of ,  that  he  would  restrain  said 

child  from  so  wandering  about;  would  keep  h. .  in  h. .  own  premises  or  in  some 
lawful  occupation,  and  would  cause  h . .  to  be  sent  to  some  school  at  least  four 
months  in  each  year,  until  h. .  becomes  fourteen  years  old;  and  the  said  parent 
guardian  or  master,  having  refused  or  neglected  within  a  reasonable  time  so  to 
do,  it  was  adjudged  and  detenu ined  by  mc  that  the  said should  be  com- 
mitted to  the  alms-house  of  said  county,  there  being  no  other  place  provided  for 
h . .  reception. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody 

of  the  said  superintendent  and  principal  keeper  of  the  said  alms-house.  And 
you,  the  said  superintendent  and  principal  keeper,  are  hereby  commanded  to 

receive  the  said into  your  ciistody,  in  the  said  alms-house,  and  there 

lafely  keep  h. .  until .  .he shall  be  discharged  according  to  law. 
G^iven  under  my  hand,  at  the of ) 

aforesaid,  this day  of 18-.     ) 

[Signature,}         '  i\ 


1 


'( 


96  Forms  to  the  Codb 


Court,       } 

County  OF ,J 


No.  320. 

§  888.  Warrant  to  commit  a  tmant  child,  haTinf 
parents,  guardian  or  master.  Plea  of  guiJtj. 


In  the  naifie  of  the  people  of  the  state  of  New  York: 

To  any  sheriff,  constable,  marshal  or  policeman  of  the  connty  of ,  tad 

to  the  superintendent  and  principal  keeper  of  the  alms-hoase  of  the  Mud 
county,  greeting: 

Whereas,  on  the day  of ,  18  . ., was  brought  before 

me, a  justice  of  the  peace  in  and  for  the and  county  of 

charged  on  the  oath  of which  oath  was  believed  by  me,  with  being  a 

vagrant  within  the  intent  and  meaning  of  the  statute  and   subdivision  eight  of 
section  887  of  the  Code  of  Criminal  Procedure,  in  that  he  is  a  child  of  the  ag» 

of years,  having  sufficient  bodily  health  and  mental  capad^  to  attend 

the  public  schools,  and  was  on  the day  of ,  18  . .,  mand  wm- 

dering  in  the  streets  in  said of ,  a  truant  without  any  lawful 

occupation. 

And,  whereas,  the  said on  being  brought  before  said  justice,  was  im- 
mediately informed  by  said  justice  of  said  charge  against  h. .  and  of  h..  ri^ht 
to  the  aid  of  counsel  in  every  stage  of  the  proce^ings,  and  before  any  farther 
proceedings  were  had. 

And,  whereas, ,  the  parent,  guardian  or  master  of  said  child  wasdaiy 

summoned  to  attend  the  examination  of  said  child  on  said  charge. 

And,  whereas,  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said and  h  . .  the  said having  been  given  a  reasonable 

time  to  send  far  and  advise  with  counsel,  did  then  and  there  plead  guilty  to  the 
said  charge  in  the  presence  of  and  before  said  justice,  and  of  h  . .  said  parait^ 
guardian  or  master. 

And  whereupon  the  said  justices  did  thereupon  adjudge  and  determine  thut 

the  said was  guilty  of  the  aforesaid  charge  and  the  said was 

thereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that 

. .  he  the  said is  a  child  of  the  age  of years  havii^  sufficient 

bodily  health  and  mental  capacity  to  attend  the  public  schools,  was,  on  the 

day  of ,18  .,  found  wandering  in  the  streets  of  said 

of a  truant  without  any  lawful  occupation. 

And,  whereas,  after  the  said  complaint  was  satisfactorily  established,  thesaid 
justice  did  require  the  said  parent.guardian  or  master  to  enter  into  an  engage- 
ment in  writing  to  the of ,  that  he  would  restrain  said  chiki 

from  so  wandering  about ;  would  keep  h  . .  in  his  own  premises  or  in  some  law- 
ful occupation  and  would  cause  h to  be  sent  to  some  school  at  least  four 

months  in  each  year,  imtil  . .  he  becomes  fourteen  years  old.  And  the  said 
parent,  guardian  or  master  having  refused  orneglected  within  a  reasonable  time 

so  to  do,  it  was  adjudged  and  determined  by  me  that  the  said should  be 

committed  to  the  alms-house  of  said  county,  there  being  no  other  places  provid- 
ed for  h  . .  reception. 

Xow,  therefore,  you  the  said  sherifif,  constable,  marshal  or  policeman,  ars 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custou'T 

of  the  said  superintendent  and  principal  keeper  of  the  said  alms-bouse.  And 
you,  the  said  superintendent  and  principal  keeper,  are  hereby  commanded  t» 

receive  the  said into  your  custody  in  the  said  alms-house,  and 

there  safely  keep  until  . .  he  shall  be  discharged  according  to  law. 

Given  under  my  hand,  at  the of 1 

aforesaid,  this day  of IS  .        f 

[Signature.] 


Court, 
County  of 


No.  321. 

§  888.  Warrant  to  commit  truant  child,  havmgor 
parent,  guardian  or  master.     Plea  of  GaiUy. 


In  the  name  of  the  people  of  the  state  of  New  York: 


Op  Criminal  Pbocedurk.  97 

*o  any  sheriff,  constable,  marshal  or  policeman  of  theoounty  of ,  and  to 

the  superintendent  and  principal  keeper  of  the  alms-house  of  the  said  county, 
greeting: 

Whereas,  on  the day  of ,  18  ., was  brought  before 

le, ,  a justice  of  the  peace  in  and  for  the ,  and  county 

f ,  charged  on  the  oath  of ,  which  oath  was  believed  by 

le,  with  being  a  vagrant,  within  the  intent  and  meaning  of  the  statute,  and 
ibdivision  8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that . .  he  is 

child  of  the  age  of years,  having  sufficient  bodily  health  and  mental 

opacity  to  attend  the  public  schools,  and  was,  on  the day  of , 

i  .f  found  wandering  in  the  streets  in  said of ,  a  truant, 

'ithout  any  lawful  occupation. 

And,  whereas,  said has  no  parent,  guardian  or  master,  or  no  parent, 

uardian  or  master  can  be  found. 

And,  whereas,  said ,  on  being  brought  before  said  justice,  was  imme- 

lately  informed  by  the  said  justice  of  said  charge  against  h  . .  and  of  h  . .  right 
>  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  before  any  further 
roceedings  were  had. 

And,  whereas,  the  said  charge  was  then  and  there  distinctly  read  and  stated  to 

le  said ,  and  . .  he,  the  said ,  having  been  given  a  reasonable 

me  to  send  for  and  advise  with  counsel,  did  then  and  there  plead  guilty  to 
le  said  charge. 

And.  whereupon,  the  said  justice  did  thereupon  adjudge  and  determine  that 

le  said was  guilty  of  the  aforesaid  charge,  and  the  said was 

lereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that 

.  he,  the  said ,  is  a  child  of  the  age  of years,  having  sufficient 

odily  health  and  mental  capacity  to  attend  the  public  school,  was,  on  the 

day  of ,18  . ,  found  wandering  in  the  streets  in  said 

f ,  a  truant,  without  any  lawful  occupation.     It  was  adjudged  and  de- 

irmined  by  said  justice  that  the  said should  be  committed  to  the  alms- 

ouse  of  said  county,  there  being  no  other  place  provided  for  h  . .  reception. 

Now,  therefore,  you,  the  said  sheriff,  constable,   marshal  or  policeman,  are 

>mmanded  forthwith  to  convey  and  deliver  the  said into  the  custody  of  the 

lid  superintendent  and  principal  keeper  of  said  almshouse.  And  you,  the  said 
iperintendent  and  principal  keeper,  are  hereby  commanded  to  receive  the  said 

into  your  custo<ly,  in  the  said  almshouse,  and. . .  .there  safely  keep  until 

he  shall  be  discharged  according  to  law. 

Given  tinder  my  hand  at  the. . .  .of aforesaid,  this.  •  •  .day  of 

;  ... 

[SignaturcJ 

No.  322. 

§  891.  Certificate  of  conviction  of  Vagrant. 

I  certify  that  . . . .,  having  been  brought  before  me,  charged  with  being  a  va« 
ant,  I  have  duly  examined  the  charge,  and  that  upon  his  own  confession  iu 

y  presence,  (or  ** upon  the testimonv  of *'  etc,   naming  the  witnesses),  by 

iiich  it  appears  that  he  is  a  person  (pursuing  the  description  contained  in  the 
bdivision  of  section  887,  which  is  appropriate  to  the  case),  I  have  adjudged 
at  he  is  a  vagrant. 

r^ted  at  the  town  (or  city)  of ,  the. . .  .day  of ,18  . 

•  • . . , 
Justice  of  the  peace  of  the  town 
of . . . .  ,  (or  as  the  case  may  be. ) 


No.  323. 

S  892.  Warrant  to  commit  a  vagrant  after  trial 

Plea,  Not  guilty. 

COTTRT,....  ) 

County  of J 

In  the  name  of  the  people  of  the  state  of  Kew  York: 

o  any  sheriff,  constable,  marshal,  or  policeman  in  the  county  of ,  and 
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to  the  saperintendent  and  principal  keeper  of  the  almshoase  and  penito* 
tiary  of  the  said  county,  greeting  : 

Whereas,  on  tlie day  of ,  18  . .  , was  bron^t  befon 

ine, ,  a  justice  of  the  peace  in  and  for  the county  of. , 

charged  on  tlie  oath  of ,  which  oath  was  beliered  hj  me,  the  said  ji»> 

tice,  with,  on  this  present  day,  at  the of and  being  a  Tignot 

within  the  intent  and  meaning  of  the  statute. 

And  whereas  tlie  said  justice,  immediately  and  before  mny  farther  proceeding 

were  had,  informed  the  said of  the  charge  against  him  and  of  liis  r^ 

to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  tlie  said  daip 

was  tlien  and  there  distinctly  read  and  stated  to  the  said ,  who  tba 

and  there  pleaded  not  guilCy  thereto,  who  was  then  and  there  tried  upon  tin 
said  charge  by  the  said  justice,  who  did  thereupon  bear  testimony  on  oath  ia 
support  of  said  charge,  and  in  defense  thereof,  and  on  behalf  of  said  person. 

And  whereas  the  said  testimony  was  given  and  evidence  was  had  in  the  pres- 
ence and  the  hearing  of  he  said ,  the  said ,  having  preTiootIf 

thereto  been  allowed  a  reasonable  time  to  send  for  and  advise  with  counseL 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  deterroioe  thii 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said was  there* 

upon  convicted  of  the  o£Fense  aforesaid,  to  wit,  of  beins  a  vagrant,  in  that 

the  said ,  on  this  present  day,  at  the of aforesaid, 

was and  is  a  vagrant  within  the  intent  and  meaning  of  the  statute;  and 

it  was  adjudged  and  determined  by  me  that  the  said ,  who  is  not  a  notor- 
ious offender,  should  be  committed  to  the  almshouse  of  the  said  county  of 

(or  being  a  notorious  offender  and  improper  person  to  be  sent  to  the  a!m9- 
liouse,  should  be  committed  to  and  confined  in  the  alms-house  or  penitentiary  of 
said  county  for  the  term  of ,  at  hard  labor,) 

Now,  therefore,  you  the  said  sheriff,  constable,  marshall,  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody  of 

the  said  superintendent  and  principal  keeper  of  the  said  alms-house  or 

And  you,  the  said  superintendent  and  principal  Iceeper,  are  hereby  commanded 

to  receive  the  said into  your  custody,  in  the  said  alms-house  or 

for  the  term  of at  hard  labor,  and there  safely  keep  until  the  ev 

piration  of  the  said ) 

Given  imder  my  hand,  at  the of aforesaid,  this  day of 

18    . 

(SiffnatKn,) 


Court, 

(.'orxTY  OF. 


,^«-* 


No.  324. 

§892.  Warrant  to  commit  a  vagrant.    Plea  of 

guilty. 


In  the  name  of  the  people  of  the  state  of  New  York. 

To  any  slioriff,  constable,  niarehal  or  policeman  of  the  county  of ,  and 

tr)  tlio  superintendent  and  principal  keeper  of  the  alms-house  or of 

the  saiil  county,  greeting: 

Whereas,  «in  tlie day  of 18   . ., was  brought  befow 

me, a  justice  of  the  peace  in  and  for  the and  coonty  of 

cliarced  on  the  oath  of which  oath  was  believ^  by 

iiH',  the  said  justice,  wit li,  on  this   present  day,  at  the of  » 

and  being  a  vagrant  within  the  intent  and  meaning 

of  llie  statute. 

And,  wliereas,  the  sal. I  justice  innned lately  and  Wfore   any  further  pro«^ 

in_:s  wnc  hail  infornnMl  ilie  said of  the  charge  against  h. .  and  uf  li  • 

ri'jlit  to  Uw  aid  of  counsel  in  t;very  stasje  of  the  procee<iings,  and  the  said  charge 

v.iis  tluMiHiid  ili«*re  disiiiicily  read  and  stated  to  the   said andlie,tiie 

^:ud was  civen  a  reasonable  time  to  send  for  and  advise  with  counsel; 

unil,  wliereas,  he,  tjje  said did  then  and  there  plead  guilty  t<»  tli*»  said 

cliarge,  and  in  the  presence  of  the  saitl  court,  by  said  plea  of  guilty,  did  volun- 
tarily admit  and  confess  that  .  he,  the  said , .  was  and  is  a  vagrant  withii 

the  intent  and  meaning  of  the  statute. 


Of  Cbimin.vl  Procedure.  99 

And  whereupon  tbe  said  jus.tice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said was 

thereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that 

the  said was  on  tliis  present  day,  at  the of 

aforesibid, ,  was and  is  a  vagrant  within  the  intent  and 

Ineaning  of  the  statute;  and  it  was  adjudged  and  determined  by  me  that  the  said 

who  is  not  a  notorious  offender,  should  be  committed  to  the  alms* 

house  of  said  county  of ,  (or  beins  a  notorious  offender  and  improper 

person  to  be  sent  to  the  alms-house,  shouM  be  committed  to  and  confined  in  the 
ahns-house  or of  said  county  for  the  term  of at  hard  labor.) 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are  com* 

manded  forthwith  to  convey  and  deliver  the  said into  the  custody  of 

the  said  superintendent  and  principal  keeper  of  the  said  alms-house  or 

(And  you,  the  said  superintendent  and  principal  keeper,  or are  hereby 

commanded  to  receive  the  said into  your  custody,  in  the  said  alms- 
house or f«r  the  term  of at  hard  labor,  and there 

mlely  keep  until  the  expiration  of  the  said) 

Given  under  my  hand,  at  the  of aforesaid,  this 

day  of 18  . . 

[Signature,] 

No.  325. 

§  S93.  Information  against  child  begging,  etc. 

county  of ,ss: 

being  duly  swoni,  deposes  and  says :  That  he  resides  in , 

that  on  the  day  of  ,18  ..,one  ,a  child  of  the 

sge  of years,  was  found  begging  for  alms  and  soliciting  charity  from 

diM>r  to  door  in  thesaid    of  ,  and  was  found  begging  for  alms 

and  solicithig  charity  in  a  street,  highway  and  public  place  in  said ,  to 

wit:  in  that  he 

Taken,  subscribed  and  sworn  to  before  me  this day  of , 

18  .. 


No.  326. 

§  89:3;     Warrant  against  a  child  begging,  etc. 

In  the  name  of  the  people  of  the  state  of  New  York  :  To  any  peace  officer  of 
the  county  of 

Whereas,  complaint  has  this  day  been  made  by of  the of . . . 

. . . .,  in  the  county  of ,  on  oath,  before. ' a justice  of  the 

s:ud ,  that  on  the day  of 18  ..at  the of 

ill  said  county,  one a  child  of  the  age  of years  was  found  bejjging  for 

alms  and  soliciting  charity  from  door  to  door,  and  was  found  begging  jfor  aims 

and  soHciting  charity  in  a  street,  highway  and  public  place  in  said to  wii: 

against  the  peace  of  the  people  oif  the  state  of  New  York  and  the  form 

ol  the  statute  in  such  case  provided; 

We  therefor  command  you  forthwith  to  tAke  the  body  of  the  said 

and  brins:  b . . before  the  said at  the in   the  said of 

....,with  this  warrant,  and   a  return  of  your  doings  thereon  indorsed,  to  be 
dealt  with  according  to  law.     Hereof  fail  not  at  your  peril. 

Witness  the  said at  the of in  the  county  aforesaid, 

tbe day  of 18  .... 


(Signature.) 


No  327. 

§  893.    Warrant  to  commit  a  child  found 
begging.    Plea,  Not  guilty. 
«„„,^     Court.  i„. 

COITNTY  OF ) 

In  the  name  of  the  peopie  of  the  state  of  New  York. 
To  any  sheriff,  constable,  marshal  or  policeman  in  the  county  of t  and 
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to  the  superintendent  and  principal  keeper  of  the  mlms-honae  of  the  said 
county,  greeting : 

Whereas,  un  the day  of ,18  . ., was  brought  hefon 

mo, ,  a jus  lice  of  tlie  peace  in  and  for  the and  county  of 

charged  on  the  oatli  of which  oaih  was  believed  by  me,  the  said  justiop. 

Willi  being  a  child  of  the  age  of years  who  was,  on  the day  of.. 

,18  . .,  found  begging  for  alms  and  soliciting  charity  from  door  to  door 

in  said    of and  who  was  on  tlie  same  day  found  begging  for  alms 

and  soliciting  charity  in  a  street,  liighway  and  public  place  in  said  city,  to  vit: 

And,  whereas,  the  said  justice,  immediately  and  before  any  further  proceedings 

were  had.informed  the  said of  tlie  charge  against  him,  and  of  his  right  to  t£e 

aid  of  counsel  in  every  stage  of  the  proceeduig  and  the  said  charge  was  then  and 

tlierc  distinctly  read  and  stated  to  the  said ,who  then  and  there  pleaded  nut 

guiliy  thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said 
justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and 
in  defense  thereof  and  on  behalf  of  said  person. 

And,  whereas,  the  said  testimony  was  given  and  evidence  was  had  in  the  pres- 
ence and  liearing  of  the  said ,  he. . ,  the  said ,  having  previously 

thereto  been  allowed  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  (h« 
said was  guilty  of  the  aforesaid  charge,  and  the  said was  there- 
upon convicted  of  the  charge  aforesaid,  to  wit,  of  being  a  child  of  the  age  of ... 

years,  who  was ,  on  the day  of ,18  . . ,  found  begging  for 

alms  and  soliciting  charity  from  door  to  door  in  said of .and 

wiio  was,  on  the  same  day,  found  begging  for  alms  and  soliciting  chariij  in  t 
street,  highway  and  public  place  in  said  city,  to  wit : 

And  it  was  adjudged  and  detennined  by  me  that  the  said should  k 

committed  to  the  alms-house  of  the  said  county  of to  be  kept  and  em- 
ployed and  instructed  in  useful  labor  until  discharged  by  the  county  superintei- 
dent  of  the  poor,  or  bound  out  as  an  apprentice  by  him  as  prescribed  by  spec'a) 
statutes. 

Now,  therefore,  yon,  the  said  sheriff,  constable,  marshal   or  policeman,  in 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody  of 

the  said  superintendent  and  principal  keeper  of  the  said  alms-house.  And  you. 
the  said  superintendent  and  principal  keeper,  are  hereby  commanded  to  recei\« 
the  said into  your  custody,  in  the  said  almshouse,  and  keep  h. ..  em- 
ployed and  instructed  in  useful  labor  until  discharged  by  the  county  superinten- 
dent of  the  poor,  or  bound  out  as  an  apprentice  by  him,  as  prescribed  by  speciil 
statutes. 

Given  under  my  hand  at  the of aforesaid,  'Ms day  of 

.18  .. 


(SigDatnie) 


No.  328. 


Court,....  )    ^ 


§  803.  Warrant  to  commit  a  child  found  begging. 

Plea,  Guilty. 


County  of 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  sheriflf,  constable,  marshal  or  policeman  in  the  county  of ,  M^ 

to  the  superintendent  and  principal  keeper  of  the  alms-house  of  the  said 
C(mnty,  greeting: 

Whereas,  on  the day  of ,  18  . , was  brought  before 

mo, a  justice  of  the  peace  in  and  for  the and  county  of » 

,  charged  on  the  oath  of ,  which  oath  was  beliered  by  me,  the 

said  justice,  with  being  a  child  of  the  age  of years,  who  was  on  the 

day  of 18  . ,  found  begging  for  alms,  and  soliciting  charity 

from  door  to  door  in  said of ,  and  who  was  on  the  same  day 

found  begging  for  alms  and  soliciting  charity  in  a  street,  highway  and  pnwic 
place  in  said  city,  to  wit: 

And,  whereas,  the  said  justice  immediately  and  before  any  further proceediogi 
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pre  had.  informed  the  said of   the  charge  against  h  . . . .  and  of 

right  to  tiie  aid  of  counsel  in  every  stage  of  tiie  proceedines,  and  the 

.id  charge  was  then  and  there  distinctly  read  and  stated  to  the  said , 

id  . .  he,  the  said ,  was  given  a  reasonable  time  to  send  for  and  ad- 

s«*  with  counsel;  And,  whereas,  he,  the  said did  then  and  there  plead 

lilty  to  the  said  charge,  and  in  the  presence  of  the  said  court. 
And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  the 
lid was  guilty  of  tlie  aforrsaid  charge,  and  tlie  said was  there- 
pun  convicted  of  the  olTense  aforesaid,  to  wit,  of  being  a  child  of  the  age  of 

, years,  who  was,  on  iho day  of 18  ..,  found  begging 

»r  alms  and  soliciting  charity  from  door  to  door  in  said of , 

id  who  was  on  the  same  day  found  beir^ing  for  alms  and  soliciting  charity  in 

street,  highway  and  public  place  in  said  city,  to  wit: And  it  was  ad- 

idged  and  determined  by  me  that  the  said should  be  committed  to  the 

ms-house  of  said  county  of to  ho  Ixept  employed  and  instructed  in 

teful  labor  until  discharged  by  the  county  superintendent  of  the  poor,  or  bound 

It  as  an  apprentice  by  him  .is  prescribed  hy  special  statutes. 

Now,  therefore,  you   the  said  sherilT,  constable,  marshal  or  policeman,  are 

)iiinianded  forthwith  to  convey  and  deliver  the intothecnstody  of  the 

.u\  su]>erintendent  and  principal  keeper  of  the  said  alms-honse.     And  yon,  the 
iJ  superintendent  and  principal  keeper,  are  hereby  commanded  to  receive  the 

.id into  yourcustoily,  in  the  said  ahns-house,  and  keep  h.  employed  and 

^tructed  in  useful  labor  nfiiil  discharged  by  the  county  superintendent  of  the 
x>r,  or  bound  out  as  an  apprentice  by  liim  as  prescribed  by  special  statutes. 

Given  luider  my  hand,  at  the of aforesaid,  this day 

: ,18  . 

{Signature.) 


No.  329. 

§  8'J9.  Subd.  1.  Affidavit  for  disorderly  person^ 
Court I       . 

OUNTY  OF .,  J 

,  of in  the  saltl of ,  being  didy  sworn,  says, 

lat  she  is  the  wife  (;f of  said ,  that  she  complains  of  her  saiil 

iisband  of  being  a  disorderly  person,  according  to  section  8l>9  of  the  Code  of 
riminal  Procedure,  for  that  he  has  actually  abandoned  his  wife  and  children 
ithout  adequate  support,  and  has  left  them  in  danger  of  becoming  a  burden 
pon  the  public,  and  he  neglects  to  provide  for  them  according  to  his  means, 
'eponent  further  says  that  for  several  days  last  past  he  has  actually  abandoned 
is' family  without  a<iequate  support,  and  left  them  in  danger  of  becoming  a 
urden  upon  the  public,  and  that  such  family  is  not  possessed  of  property  or  of 
ie  means  of  obtaining  a  livelihood  without  the  aid  of  such  husband, 
akon  an»i  sworn  to  this day  \ 

of ,18  . ,  before  me.  \ 

(Signature. ) 


No.  330. 

§  890.  Subd.  1.  Warrant  for  disorderly  person. 

Court, r 

lOUNTY  OP ,         J  "    * 

In  the  name  of  the  people  of  the  state  of  New  York.     To  any  peace  officer  in 
tie  county  of : 

Whereas,  complaint,  and  on  oath,  has  this  day  been  duly  made  by 

f  the of  ,  inthecountyof ,  before  me. 

justice of  the  said  of  ,  that  on  the 

ay  of 18    ,  at  the of in  said  county, 

nd  for  several  days  last  past,  one was  and  is  a  disorderly  person,  for 

tiat  he  has  actually  abandoned  his  wife  and  children  without  adequate  support, 
nd  has  left  his  wife  and  children  in  dan<?er  of  becoming  a  burden  upon  the 
ublic;  and  has  neglected  to  provide  for  his  wife  and  children  according  to  his 
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moang,  agaicst  the  peace  of  the  people  of  the  state  of  New  York  and  the  foro 
of  the  statute  in  such  case  provided. 

We,  therefore,  command  yon  forthwith  to  apprehend  and  take  the  body  of  tlic 

said and  bring  him  before  the  said ,  at  the ....  inlh* 

said  of ,  for  examination,  with  this  warrant  and  a  retu-nof 

your  doings  thereon  indorsed,  to  answer  the  said  complaint,  and  to  be  deali  with 
according  to  law.     Hereof  fail  not  at  your  peril. 

Witness,   the  said  ,  at  the of ^...,  hi  the  count) 

aforesaid,  the day  of 18     . 

(Signature,) 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named 

and  now  have  him  before  the  magistrate  by  whom  this  warrant  was  issaed. 

Dated ,  18    . 

No.  331. 

§  889,  subd.  1,  2.    Recognizance  of  disorderly  penoo. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEAV  YORK,  ) 
County  of J 

Be  it  remembered  that  on  this day  of in  the  year  of  our  LonI 

one  thousand  eiglit  hundred  and  ,  of  the ,  in  said  coaiity» 

and ,  both  of  the  same  place,  personally  came  before  me. , 

one  of  the  justices  of  the  peace  in  and  for  the ,  or  police  justice  of  the 

said ,  and  severally  and  respectively  acknowledged  themselves  to  be  in- 
debted to  the  people  of  the  State  of  New  York,  in  the  sum  of hundred 

dollars  each,  to  be  levied  of  their  respective  goods  and  chattels,  lands  and  tene- 
iiK^nts,  to  the  use  of  the  said  people,  if  default  shall  be  made  in  the  conditions 
following,  viz: 

Whereas,   On  the day  of ,18  ...., did  make  com* 

plaint  on  oath  before  the  said ,  one  of  the  justices  of  said ,or 

police  justice  of  the ,  against ,  in  which  complaint  the  said... 

alleges  that  the  said ,  and  the  said  justice  having  caused  the 

said to  be  brought  before  him  and  examined  touching  the  offense  in 

said  complaint  alleged,  and  it  appearing  to  the  said  justice,  upon  such  examiot- 

tion,  by  the  confession  of  said ,and  by  comjietent  testimony,  that  ... 

^vas  guilty  of  the  offense  in  said  complaiut  alleged,  and  was  and  is  a  disorderif 
ptTbon,  and,  for  the  reasons  set  forth  in  said  complaint,  the  said  justice  did 

iliereuiK)u  require  the  said to  enter  into  a  recognizance  with...- 

s!iret. . . .,  approved  by  the  said  justice,  in  the  sum  of hundred  dollirt* 

that  ho  will  support  his  wife  and  children,  and  will  indemnify  the 

a;:ainst  thoir  becoming  within  one  year  chargeable  upon  the  public 

Xow,  tluMvforo,  we  liereby  undertake  that  the  said will  support  his 

wife  and  children,  and  will  indemnify  the against  their  becoming  with- 
in one  yoar  chargoable  upon  the  public,  or  we  will  pay  to  the  people  of  thoStata 
of  Now  York  the  sum  of hundred  dollars. 


Subscribed  and  acknowledged  before 
me  this day  of ,18. 


No.  332. 

§  899,  subd.  1-2.     Recognizance  for  support  of  wif  j  and  childreo 

of  disorderly  person  taken  after  commitment. 

POLICE  COURT  (OR  OTHER  COURT). 
STATE  OF  XEW  YORK,  \      . 

COUNTV  OF J 

Be  it  remembered,  that  on  this day  of IS 


••  • ' 
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of  the In  said  county,  and of  the  same  place,  personally  came 

before  us, and two  of  the  justices  of  tlie  peace  (or  police 

justices)  of  the  said county,  and  jointly  and  severally  acknowledged 

themselves  to  be  indebted  to  the  people  of  the  State  of  New  York,  in  the  sum  of 

hundred  dollars,  to  be  levied  of  their  respective  goods  and  chattels, 

lands  and  tenements,  to  the  use  of  the  said  people,  if  default  shall  be  made  in 
Uie  conditions  following: 

Whereas, was  on  the ..day  of ,18  ....,  duly  con- 

Ticted  before justice  of  the  peace  (or  police  justice)  of  said 

upon  the in  which  complaint  the  said alleges  that  the  said 

,and  the  said  justice  having  caused  the  said to  be  brought 

before  him  and  examined  touching  the  offense  in  said  complaint  alleged,  and  it 
appearing  to  the  said  justice,  upon  such  examination,  and  by  competent  testi- 
mony that was  guilty  of  the  offense  in  said  complaint  alleged,  and  was 

and  is  a  disorderly  person,  and,  for  the  reasons  set  forth  in  said  complaint,  the 

said  justice  did  thereupon  require  the  said to  enter  into  a  recognizance 

with suret....in  the  sum  of...  hundred  dollars,  for  the  good  be- 
havior of  the  said for  the  space  of  one  year. 

Now,  therefore,  we  hereby  undertake  that  the  said will  be  of  good 

bebnvior  for  the  space  of  one  year  next  ensuing  the  date  hereof,  and  not  be 
guilty  of  the  acts  set  forth  in  said  complaint,  or  we  will  pay  to  the  people  of  the 
btate  of  New  York,  the  sum  of hundred  dollars. 


Subscribed  and  acknowledged  before  me, ) 
..this day  of 18  ..        ) 


No.  333. 


Commitment  in  default  of  siureties  to  keep  the  peace. 
CITY  OF  NEWBURGH,    ) 

COUNTY  OF  ORANGE,       ) 

To  amy  C<mstable  or  other  Officer  of  the  Peace  qf  said  County: 

Whereas,  Complaint  in  writing  and  on  oath  was  made  before  me,    

Recorder  of  said  City  of  Newburgh,  by that of had 

threatened  to  do  h. .  bodily  harm,  to  wit and  that  he  was  in  fear  that  said 

would  do  h . .  bodily  harm  as  threatened  by  h . .  as  aforesaid,  and  whereas, 

the  said was  this  day  brought  before  me  by  a  warrant  duly  issued  under 

luy  hand,  and  it  having  appeared  tome  by  said  complaint,  and  the  examination  of 

said (and  witnesses)  that  said had  made  such  threats,  and  that 

there  was  probable  cause  to  believe  that he  would  do  h . .  bodily  harm  as 

threatened,  I  did  ther^ore  require  the  said to  enter  into  a  recognizance 

with  sufficient  sureties  in  the  penalty  of dollars,  conditioned  for  his  ap- 
pearance at  the  next  term  of  the  County  Court  to  be  held  in  said  CouDty,  and 
not  to  depart  the  same  without  leave,  and  meanwhile  to  keep  the  peace  toward 
the  people  of  the  State  of  New  York,  and  particularly  towards  the  said  ...    . . , 

and  the  said having  failed  or  refused,  ana  still  failing  to  enter  into 

such  recognizance  and  to  find  such  sureties. 

You  are  therefore  hereby  commanded,  in  the  name  of  the  People  of  the  State 

of  New  York,  to  convey  the  said to  the  Common  Jail  of  the  County 

of  Orange,  the  keeper  wbereof  is  hereby  required  to  detain  h. . . .  therein  for 

the  term  of    ,  at  hard  labor,  or  until he  shall  enter  into  such 

recognizance  as  aforesaid,  or  be  thence  discharged  according  to  law. 

witness  my  hand  at  the  City  of  Newburgh,  aforesaid,  this day  of 

,18 

C.  L.  Waring, 
Beoorder  of  the  City  of  Newburgh. 
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No.  334. 

Kecognizance  for  good  behavior  of  disorderly  person — taken  after  oommb 

inent. 
POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,   \ 

COUNTY  OF    ) 

Be  it  ruraembered,  that  on  this day  of 18  of 

the ill  said  county,  and   of  the  same  place,  personally  came 

before  us ofthesame and two  of  the  justices  of  the 

peace  [or  police  justices]  of  the  said and  county,  and  jointly  and  sever- 
ally acknowledged  themselves  to  be  indebted  to  the  people  of  the  State  of  New 

York,  in  manner  following,  in  the  sum  of hundred  dollars,  to  beleviwl 

•of  their  respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the 
said  people,  if  default  shall  be  made  in  the  condition  following: 

Whereas was  on  the ,..  day  of 18    ....  dulycon- 

victed  before justice  of  the  peace  (or  police  justice)  of  said 

upon  the  complaint  made  before  him,  of  the  offense  of  being  a  disorderly  person; 
for  that  the  said 

And  prior  to  such  conviction  the  said  justice  did  require  of  the  said 

that he  fiive  security  by  a  written  undertaking  with  suret 

approved  by  him,  in  the  sum  of hundred  dollars  for  U  .. . 

good  behavior  for  ihe  space  of  one  year;  and  not  giving  the  said  undertaking  the 

fald was  by  the  said  justice  convicted  of  being  a  disorderly  person  as 

aforesaid,  and  a  record  of  said  conviction  was  duly  made  by  the  said  justice,  ami 
signed  by  liim  with  his  name  of  office,  and  filed  in  the  office  of  the  clerk  of  the 

county  of and  said was,  by  a  warrant  signed  bythesaiJ 

justice,  with  his  name  of  office,  committed  to  the  county  jail  of  the  said  county 

of for  the  term  of    at  hard  labor,  or  imtil  he  give  thewM 

security  required  as  aforesaid,  and  still  remains  in  the  county  jail  of  said  county; 
and  application  having  been  made  tons,  the  said  two  justices,  to  take  such  under- 
taking so  as  aforesaid  required  of  and  on  behalf  of  the  said 

Now,  therefore,  we  hereby  undertake  that  the  said will  be  of  good 

behavior  for  the  space  of  one  year  from  the  time  of  the  said  conviction,  and 

shall  not,  during  such  time,  be  guilty  of  any  of  the  acts he  was  so  as 

aforesaid  convicted  of  being  a  disorderly  person,  or  we  will  pay  to  the  people 
of  the  State  of  New  York,  the  said  sum  of hundred  dollars. 


.Subscribed  and  acknowledged  before  us,  the    l 
day  and  year  first  above  written.  ) 

Justices  of  the  Peace  (or  Police  Justice). 


No.  335. 


§902.  Certificate  of  Conviction — Disorderly  Person. 
I  certify  that  having  been  brought  before  me  charged  with  being  a  dis- 

orderly person,  I  have  duly  examined  the  charge,  and  that  upon  his  own  con- 
fession in  my  presence,  (or  "  upon  the  testimony  of  etc.,  naming  the  wit- 
nesses), by  which  it  appears  that  he  is  a  (pursuing  the  description  contained  in 
the  subdivision  of  section  899,  which  is  appropriate  to  the  case),  I  have  adjudged 
that  he  is  a  disorderly  person. 

Dated  at  the  town  (or  city)  of ,  the  .: day  of  » 

lo« • • « 

Justice  of  the  peace  of  the  town 
of ,  (or  as  the  case  may  be.) 


No.  336. 


§  915.    Application  for  order  to  compel  the  support  qfpoor  reUUioe, 
To  the  Court  of  Sessions  of  the  county  of 
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We,  the  overseers  of  the  poor  of  the  town  of ,  In  the  county  of. . 

,  and  stale  of  New  York,  respectfully  show  to  the  court  tluit  one 

...  .is  an  indigent  person  and  without  tlie  means  of  necessary  support,  and  is  a 

4?hari;e  ujwn  the  town  of ,  Mhere  the  said resides;  lliat  .... 

is  a  son  of  said and  is  also  a  resident  of  the  same  place,  who,  although 

perfectly  able,  refuses  to  support  the  said or  to  contribute  thereto.    Your 

I 'eti I  loners,  therefore,  pray  that  an  order  may  issue  out  of  this   court,  di.-ecled 

io  I  he  said ,  compelling  liim,  the  said ,  to  provide  for  the  support 

and  maintenance  of  the  said forthwith. 

Dated  at ,  this day  of ,  18. . 


Overseers  of  the  jK)or  of  the  town  of , 


No.  337. 

§  015,    Notice  to  person  liable  to  support  relative. 

To 

Sir. — Please  to  take  notice  that  the  undersigned,  overseers  of  the  poor  of  the 

town  of ,  will  apply  to  the  county  court  of  the  county  of ,  at 

the  opening  of  court  on  tlie day  of ,  at  the  cou^^ house  in  the 

^county  of  ........  for  an  order  compelling  you  to  support  and  maintain  one 

,  and  for  such  other  relief  as  may  be  just. 

Dat4idat ,  this day  of ,18... 


Overseers  of  the  poor,  etc. 


THB  ) 

f —  > 


No.  838.     . 

•     §  910.     Order  compelling  relative  to  support  poor  person. 
COUNTY  court-County  OF 

In  THB  MATTER  OF  THB  APPLICATION  OF  THB 
OYBR8BBU8  OF  THB  POOR  IN  BBHALF  OF. 
A  POOR  PERSON. 

At  a  term  of  the  county  court  of  the  county  of ,  held  at  the  court- 
house in  and  for  the  county  of on  the day  of 18  .. 

Present — Hon ' , Judge  of county. 

On  reading  and  ^ing  the  application  of and ,  overseers  of  the 

poor  of county,  and  on  due  proof  of  the  service  of  notice  of  said  appli- 
cation upon ,  and  after  hearing  the  proofs  and  allegations  of  the  respec* 

tive  parties,  it  is  hereby  ordered  that  the  said pay  to  the  said  overseers, 

the  weekly  sum  of dollars  each  and  every  week,  for  the  support  aiid 

maintenance  of  the  said  ,  so  long  as  he  shall  remain  and  be  a  charge 

ui)on  the  said  town  of as  ajforesaid;  and  that  he  also  pay  to  said  over- 
seers the  sum  of dollars,  as  and  for  their  costs  and  expenses  in  procur- 
ing this  order. 


County  Judge. 


No.  339. 


§  927.     Complainst  against  apprentice  or  servant. 

EW  YORt 
County  of. 


state  of  new  YORK,  \  .^. 


,  being  duly  sworn,  says  that  he  resides  in  the  city  of.... 

in   said  county ;  that is  an  aporentice 

lawfully  bound  to  serve  him  as  prescribed  by  the  special  statutes  in  sucii  cases 

made  and  provided;  that  the  said willfully  absents  himself  from  duty 

without  the  consent  of  his  master,  and  refuses  to  serve  this  deponent  according 
to  his  duty. 
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Subscribed  and  sworn  before  ) 
me,  this day  of..     ..,18...  j 


Justice  of  the  Peace  (or  other  officer  named  in  §  926)i 


No.  889a. 

§  081.  Ck)mplaint  against  Master. 
STATE  OP  NEW  YORK,  )      . 

County  OF f 

,  being  duly  sworn,  says  that  he  resides  in  the of , 

in  said  county,  and  is  tlic  apprentice  [or  servant]  of  one lawfully 

bound  to  him  to  service  as  prescribed  by  the  special  statutes  in  such  cases  made 
and  provided;  that  the  said is  guilty  of  cruelty  to  deponent  [or  mis- 
usage,  etc.  One  of  the  grounds  enumenitea  in  section  980.  State  the  facts 
showing  the  t  uth  of  such  charge.] 

Jurat. 


No.  889b.      «^«,    „  „ 

§  081.  Summons  to  Muter. 

STATE  OF  NEW  YORK,  )  ^  . 

County  op... t*^** 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 
To : 

Whereas,  complaint  has  l)een  made  this  day  to  me.  a  Justice  of  the  peace  of 

the  town  of ,  in  said  county,  by ,  a^inst  you,  that  you  are 

guilty  of  cruelty  to ,  who  is  your  lawfully  oound  apprentice  [name 

the  ground  shown  in  the  complaint]; 

You  are  hereby  summoned  to  appear  before  me.  at  my  office  in  the   

of in  said  county,  on  the day  of 18. . ,  at   

o'clock  in  the noon  of  said  day  to  answer  the  complaint  made  and  filed 

in  this  matter. 

Witness  the  said    ,  at  the    of ,  in  the  county  afore- 
said, the    day  of 18... 


Justice  of  the  Peace. 


No.  889e* 

§  93o.  Undertaking  for  Appearance. 
STATE  OF  NEW  YORK,  )  ..  . 

County  OF )^" 

Whereas,  complaint  has  been  duly  made  to ,  a  justice  of  the  peace 

of  said  county  by that  one is  guilty  of  cruelty  to    

his  lawfully  lK)und  apprentice  under  a  contract  whereby has  received 

(or  is  entitled  to  receive)  a  sum  of  money  with  him  as  a  compensation  for  bis 
instruction; 

At:(l  wlie  eas.  the  said has  been  brought  before  the  said  justice  on 

a  warrant  issued  on  such  complaint,  and  such  complaint  cannot  be  com- 
promised; 

Now,  therefore,  we ,  of  the    of    ,  in  said  county, 

by  occupation  a and of  the in  said  county,  hr 

occupation,  a     are  held  and  firmly  bound  unto  the  people  of  tbo 

state  of  New  York  in  the  sum  of    dollars,  for  the  payment  of  which 

sum  we  jointly  and  severally  bind  ourselves,  our  and  each  of  our  heirs,  execu- 
tors and  administrators  firmly  by  these  presents. 

The  condition  of  this  obligation  is  such  that  if  the  above  bouoden 

appear  at  the  next  term  of  county  court  of  the  county  of ,  and  there 

render  himself  amenable  to  the  orders  and  process  of  Uie  court,  then  this  ande^ 
taking  to  be  void;  otherwise  to  remain  in  full  force  and  effect 

Dated  at ,  this day  of ,  18. .. 

(Acknowledgment  and  justification  clauses.) 


I 
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Vo»  889d* 

g  987.  Form  of  Undert«kiDg  under  Section 
935  can  readily  be  adapted  to  the 
Requirements  of  this  Section. 


No.  340. 

§  928.  Warrant  for  arrest  of  apprentice. 

STA.TE  OF  KSn'  YORK.  { ,.  . 
COUKTYOF (**• 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To  any  constable  [or  other  peace  officer]  of  the  county  [or  city]  of 

Whereas,  Complaint  has  been  this  day  made  to  me a  justice  of  the 

peace  of  the  town  [or  city]  of in  said  county  by against  one 

a  person  regularly  apprenticed  to  the  said according  to  law^ 

showing  that  the  said has  willfully  absented  himself  from  duty  and  re- 
fuses longer  to  serve  the  said 

Now  this  is  to  command  you  that  you  arrest  the  said and  forthwith 

have  him  before  me  at  my  office  in  the of on  the 

day 

Bated  at this day  of 18  .. 


Justice  of  the  Peace. 


No.  341. 


Notice  of  application  of  motion  to  have  case  sent 
from  Special  Sessions  to  Grand  Jury  under 
§57. 

To District  Attorney  of  the  County  of 

Take  notice,  that  on  the  day  of  ,  18      upon  the  complaint  of 

I  was  arrested  for  assault  in  the  third  degree  alleged  to  have  been  cora« 

xnitted  apon  the  person  of  the  said in  the  town  of Co.  N.  Y. 

That a  justice  of  the  peace  of  tho  town  of issued  the  warrant, 

and  I  was  brought  before  him  and  plead  not  guilty,  whereupon  the  case  was 
adjourned  until  the  day  of  *  18    ,  meanwhile  I  am  held  to  bail 

upon  said  charge.  You  will  therefore  take  notice  that  the  charge  made  against 
me  is  assault  in  the  third  degree  of  which  the  justice  has  exclusive  jurisdiction 
as  provided  by  section  56  of  the  Code  of  Criminal  Procedure  and  that  I  shall 

apply  to  the  County  Judge  of  the  County  of at  his  office  in 

N.  Y.  on  the         day  of  «  18    ,  at        m.  for  a  certificate  that  it  is 

reasonable  that  such  charge  be  prosecuted  by  indictment,  and  fixing  the  sum  in 
which  I  shall  be  held  to  bail  to  appear  before  the  Grand  Jury  as  provided  by 
Section  57  of  the  Code  of  Criminal  Procedure. 

Dated N.  Y.,  ,18    . 

Deft. 
Att'j. 


No.  342. 

Affidavit  on  motion  for  transfer  under  §  57. 

COURT  OF  SPECIAL  SESSIONS, COUNTY. 

The  People  of  the  State  of  New  York, 

against 

STATE  OF  NEW  YORK,  I  ^^ . 
COUHTTOF ,    )  "*• 

of in  said  county  being  duly  sworn  says  he  is  the  defend- 
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ant  named  in  the  above  entitled  proceedings.  That  deponent  was  arrested 
herein  at  said on  the day  of ,  18  upon  a  war- 
rant issued  by ,  Esq.  a  justice  of  the  peace  of  the  town  of 

in  said  Cuunty  of (a  copy  of  which  warrant  is  hereto  annexed)  in 

which  warrant  deponent  was  charged  with  assault  in  the  third  degree  upon  the 

person  of  one That  under  said  warrant  deponent  was  on  said 

day  of  ,  arraigned  before  said  justice  and  entered  a  plea  of  *' not 

guilty  "  thereto,  and  asked  for  an  examination  thereunder  whereupon  such  ex- 
amination was  upon  consent  of  parties  hereto  adjourned  until  the day  of 

.  * at  the  office  of  said  justice  at  which  time  witnesses  in  behalf  cf  the 

complainant  were  examined.  That  upon  such  examination  deponent  was  not 
examined  and  witnesses  in  belialf  of  deponent  were  not  produced  and  at  the 
conclusion  thereof  said  justice  held  deponent  for  trial  before  said  justice  under 

the  charge  stated  in  said  warrant,   and  fixed  the day  of  ,  at  9 

o'clock  A.  M.  as  the  day  and  hour  for  such  trial. 

Deponent  further  says  that  he  is  advised  by his  counsel  herein  and 

verily  believes  that  the  offense  charged  against  him  herein  is  a  misdemeanor, 
and  that  upon  conviction  thereunder  deponent  could  be  subjected  to  imprison- 
ment for  a  term  of or  to  a  fine  of or  both,  and  that  deponent 

is  also  advised  by  his  said  counsel  and  verily  believes  that  this  proceeding  and 
any  trial  therein  involves  the  decision  of  very  important  questions  of  law  which 
decisions  should  be  made  by  a  judge  of  a  court  of  record  and  that  the  questions 
of  fact  to  be  presented  in  this  proceeding  and  upon  any  trial  liereof  should  be 
passed  upon  by  a  jury  of  disinterested  persons  aiid  persons  who  are  not  preju- 
diced against  deponent  from  ex  parte  statements  of  this  matter  from  the  com- 
plainant and  his  witnesses,  and  temporary  friends  of  complainant  whose  ill- 
feeling  toward  this  deponent  for  both  political  and  personal  reasons  are  obvious 
and  well  known  in  said  town  of 

That  by  reason  of  such  ex  parte  statements  and  such  ill-feeling  upon  the  part 
of  those  whom  deponent  is  informetl  are  prosecuting  and  aiding  in  tlie  prosecu- 
tion of  this  matter,  popular  prejudice  and  ill-feeling  to  a  considerable  extent 

have  been  aroused  against  deponent  in  said  town  of and  that  from 

exaggerated  statements  as  to  the  injury  to  the  complainant  and  the 

indignity  to  the  complainant  deponent  verily  believes  that  he  cannot, 

and  is  advised  by  his  counsel  and  from  such  advise  verily  believes  that  he  can- 
not secure  either  a  fair  trial  herein  or  a  fair  and  unprejudiced  and  unbiased 

jury  herein  in  said  town  of or  in  the  court  in  which  this  matter  is 

pending  in  said  town.    Deponent  further  says  that  he  is  advised  by  his  said 

counsel Esq.,  who  resides  at ,  to  whom  he  has  fully  and  fairly 

stated  his  defense  in  this  proceeding  that  he  has  a  good  and  substantial  de- 
fenseupon  the  merits  to  the  charge  stated  in  said  warrant  as  he  is  advised  by 
his  said  counsel  after  such  statement  made  as  aforesaid  and  as  deponent  verily 
believes. 

Deponent  further  says  that  he  is  advised  by  his  said  counsel  and  verily  be- 
lieves that  from  the  facts  aforesaid  and  from  the  testimony  adduced  on  said  ex- 
amination that  this  is  a  proper  case  to  be  presented  to  a  Grand  Jury  of  said 

county  of for  indictment  and  that  his  said  counsel  intends  in  good  faith 

in  behalf  of  deponent  to  make  application  to  the  County  Judge  ol 

County  or  to  a  Justice  of  the  Supreme  Court  for  a  certificate  from  such  County 
Judge  or  from  a  Justice  of  the  Supreme  Court  directing  that  all  proceedings 
herein  be  transferred  from  said  Special  Sessions,  and  that  the  charge  herein 
against  the  defendant  be  prosecuted  by  an  indictment  pursuant  to  the  law  and 
practice  in  such  cases  made  and  provided. 

Deponent  further  says  that  no  previous  application  has  been  made  for  the 
certificate  or  relief  now  aslsed  for. 

Further  deponent  saith  not. 

8worn  to  before  me, 


me,         ) 
,18    .    ) 


Notary  Pablie. 


OF  Criminal  Phoceduke.  10^ 

No.  343. 

§  57  Order  granting  application  on  motion  under* 

CJourt  of  Special  Sessions, 

Town  of ,  County 

The  People  of  the  State  of  New  York 

Against 

Upon  the  annexed  affidavit,of the  defendant  herein  verified 

and  notice  of  application  herefor.  retuniable  at  this  time,  for  a  certificate  that  it 
is  reasonable  that  the  charge  against  the  defendant  for  assault  in  the  third  de- 
cree upon  the  person  of ,  he  prosecuted  by  indictment,  with  proof  of 

their  service  of  such  notice  upon  the  District  Attorney  of ,  County,  and" 

npon  hearing  in  support  of  such  application,  on  behalf  of  the  defendant,  and 
in  opposition  thereto,  and  due  dclii>eration  having  been  had  thereon. 

I  do  hereby  certify  that  it  is  reasonable  that  the  charge  against  the  defendant^ 
set  forth  in  the  complaint  and  warrant  herein  and  upon  which  he  has  been 
arrested,  be  prosecuted  by  indictment,  and  I  do  hereby  order  that  the  defendant 

shall  give  bail   with  sufiicient  sureties   in  the  sum  of dollars,  to  appear 

before  the  next  Grand  Jury  of  the  County  of 

It  is  further  ordered  that  upon  the  filing  of  this  certificate,  with  the  magistrate 
who  issued  said  warrant,  and  before  whom  the  said  proceedings  are  pending, 
and  upon  the  defendants  giving  bail  in   the  sura  herein  before  fixed,  to  appear 

before  the  grand  jury,  all  proceedings  herein  before  said  magistrate be  and 

the  same  are  hereby  stayed  and  the  said  magistrate  shall  within  the  time  required 

by  law  make  a  return  heroin  to  the  district  attorney  of  the  County  of in 

accordance  with  the  provisions  of  sections  57  of  the  Code  of  Criminal  Procedure 
of  the  State  of  New  York. 

Dated 18 


•  • 


No.  344. 


Application  for  Habeas  Corpus- 
To  Hon 

The  petition  of respectfully  shows  that is  imprisoned   or 

restrained  in  h t  liberty  at by that  he  has  not 

been  committed  and  is  not  detained  by  virtue  of  any  judgemet  decree,  final  order, 
or  process  issued  by  a  court  or  judge  of  the  United  States,  in  a  case  where  such 
courts  or  judges  have  exclusive  jurisdiction  under  the  laws  of  the  United  States^ 
or  have  acquired  exclusive  jurisdiction  by  the  commencement  of  legal  proceed- 
ings in  such  a  court;  nor  is  he  committed  or  detained  by  virtue  of  the  final 
judgment  or  decree  of  a  competent  tribunal  of  civil  or  criminal  jurisdiction,  or 
the  final  order  of  such  a  tribunal  made  in  a  special  proceeding  instituted  for  any' 

cause  except  to  punish  h for  a  contempt;  or  by  virtue  of  an  execution  or 

other  process  issued  upon  such  a  judgment,  decree  or  final  order;  that  the  causa 
or  pretence  of  the  imprisonment  or  restraint according  to  the  best  know- 
ledge and  belief  of  your  petitioner,  is That  a  copy  of  the  mandate  by 

virtue  of  which  such  imprisonment  or  restraint  is  claimed  to  be  made,  is  hereto 
annexed.     Wherefore  your  petitioner  prays  that  a  Habeas  Corpus  issue,  directed 

to  said commanding  .  .1) that...h.     ..have   the  body  of  said 

by.  .h imprisoned  and  detained,  together  with  the  cause  of  such 

imprisonment  and  detention,  before at  the 

Dated  the day  of 18  .. 

State  of  New  York  { 
County  of J 

being  duly  sworn,  says,  that  he  has  heard  the  foregoing  petition  read 

and  knows  the  contents  thereof,  and  that  he  believes  it  to  be  true. 

Subscribed  and  sworn  to,  before  me,  I 
the day  of 18  ) 
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No.  345. 

Writ  of  Habeu  Gorpoi. 
In  thb  Nahb  of  the  People  of  the  State  of  New  Yobk. 

To 

We  c\>inmand  you  that  you  have  the  body  of cause  of  such  impriaoi^ 

ment  and  detention  by  whatsoever  name  the  said is  called  or  charged,  be* 

fore at to  do  and  receive  what  shall  then  and  there  be  oonsideied 

concerning  the  said and  have  you  then  there  this  writ. 

Witness  Hon one  of  the Court  of the day  d 

one  thousand  eight  hundred  and 

ClariL 

Attorney. 

Endorsement  in  writ  of  Habeas  Corpus. 
The  People,  ex  Rel, 
Against 


W&rr  OF  Hebbas  Cobpub. 


Attorney  for  Petitioner. 

Office  address, 

New  York. 

Post-office  address 

New  York. 
▲Bowed*  this day  of 18.. •• 


No.  346. 


Application  by  district  attorney  for  writ  of  habeas  foipai 

to  bring  prisoner  to  testify. 
The  People 
against 


county,  ss: 

Being  duly  sworn,  says  that  he  is  the  district  attorney  of eoanty. 

In  the  State  of  New  York,  and  that  said  action  is  brought  in  the  court  of in 

daid  county,  and  is  triable  in  the  county  of ;  that  the  crime  charged  is 

burglary  in  the  third  degree.    That  the  said is  a  material  and  necessary 

witness  for  the  people  on  the  trial  of  this  action,  and  that  without  the  benefit  of 
his  testimony  he  cannot  safely  proceed  to  the  trial  of  said  action,  and  that  said 
trial  will  take  place  and  is  noticed  for  the day  of ,18  .. 

That  said is  now  a  prisoner,  and  is  now  confined  in  the 

penitentiarv  at ,  N.  Y.  under  a  sentence  for  felony,  to  wit :  buiglary 

in  the  third  degree. 

Sworn  to  heiore  me,  this day  of 18  .. 


Attorney  Public . 

County. 


No.  347. 


Writ  of  habeas  corpus  to  bring  prisoner  to  testify 

The  People,  of  the  State  of  New  Yobk 

ex  reL 


To  the  superintendent  of  the penitentiary  at ,  N.  Y.,  greeting: 

We  command   you  that  you  have  the  body  of detained  in  our  peniten- 
tiary at ,  N".  Y.,  under  your  custody,  as  it  is  said,  under  safe  ana  seeoif 

conduct  at  or  before  a  court  of to  be  held  in  and  for  the  county  of 

At  the  city  of ,  N.  Y.,  in  the  court-house  therein  on  the day  of 

»  18  . .,  at o^clock  in  the. . .  .noon,  to  test^j  all  and  ffing"^*% 
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what  he  may  know  In  a  certain  action  now  pending  !n  said  court,  then  and  thera 

to  be  tried  between  the  people  of  the  State  of  New  York,  plaintiff,  and 

ttUQ ,  defendants. 

And. . .  .immediately  after  the  said. . .  .sliall  ^en  and  there  have  given  his  testi* 

inony  before  said  court  of in  the  said  action,  that  you  return  him  to  our 

laid  penitentiary  under  safe  and  secure  conduct,  and  have  you  then  and  there 
tliis  writ. 

Witness,  Hon ,  one  of  the  justices  of  the  supreme  court  of  the  State  of 

!few  York,  at ,  N,  Y.,  this day  of ,18  . . 


Clerk. 


District  Attorney, County. 

ESHdor«ei7ie7it— Allowed  this upon  the  application  of district  at* 

tomey  of county. 

Justice  Sup,  CourL 


No.  348. 

§  618.    Affidarit  by  district  attorney  for  order  of  attendance 

of  witnesses  out  of  the  county. 

«••• County,  ss: 

being  duly  sworn,  deposes  and  says  that  he  is  the  district  attorney  of 

,  New  York  State:  that  the  foregoing  witnesses  are  material  and  neces- 
sary upon  a  trial  to  be  held  at ,  at  the  next  term  of  the  supreme  court 

of county,  wherein  the  people  are  complainants  and is  de- 
fendant.    That  the  said  witnesses  are  as  follows: 

That  said  witnesses  reside  at and  are  out  of  the  County  of 

Sworn  to  before  me  this  ) 
....day  of ,  18...  ) 

District-Attorney. 

Notary  Public,  County. 

JUndofnement  on  subpoena, — It  is  hereby  ordered  that  the  within  named  wit- 

leases attend  at  the  time,  court  and  place,  and  in  the  action,  as  is  in 

laid  subpoena  set  forth. 


Justice  Sup.  Court. 


No.  349. 
>  510.  Order  declaring  defendant  an  habituoU  criminaL 

At  a  term  of  the  County  Court,  held  at  the  City  of ,  in  and  for  the 

county  of ,  commencing  on  the of ,  18. . . 

Present — ,  County  Judge. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  ) 

AGAINST  ?       9  18... 


The  defendant, ,  having  been  duly  convicted,  at  the  present  term  of 

Court,  of  a  felony,  to  wit ;  petit  larceny,  2d  offense,  and  he  having  been  sen- 
tenced by  said  Court  to  be  imprisoned  at  hard  labor  in  the  Albany  penitentiary 
for  the  terra  of  four  years,  and  it  appearing  by  proper  ^idence  to  the  satisfac- 
tion of  said  Court  that  before  such  conviction  the  said had  been  con- 
victed in  the  State  of  New  York  of  a  felony,  to  wit:  of  grand  larceny. 

Vow,  on  motion  of ,  District  Attorney  of  county,  It  is 

ordered  that  the  said be  and  he  hereby  is,  in  addition  to  the  punislj^ 

s&ent  above  mentioned,  adjudged  to  be  an  *^  Habitual  CriminaL" 
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STATE  OF  NEW  YORK,  1 

CouwttOlbbk's  OmcB, ) 

I, ,  clerk  of  the  County  of ,  and  of  tbe  Supnm«  and  Goimtf 

Courts  therein,  which  are  courts  of  record,  do  hereby  certify  that  I  haTeeoib- 

pared  the  foregoing  copy  of  judgment  entered •  IS. .»  with  the  originil 

thereof,  now  remaining  on  recora  in  this  office;  and  that  the  same  is  a  oorreci 
copy  of  such  original,  and  of  the  whole  thereof. 

In  Witnbss  Whkreof,  I  have  hereunto  set  my  hand  and  sffixed 
the  seal  of  said  County  and  Court,  at ,  this dAj 

Ckrk, 


No.  350. 

S  600.  Order  for  commitmtni  qfter  foffeiture  qfbaU, 
[Name  of  CourL] 
STATE  OF  NEW  YORK,  I       . 

County  or S 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK. 
To  any  sheriffs  constabley  marshal  or  policeman  of  this  State  : 

Whereas^  It  appears  to  the  satisfaction  of  the  court  that wu  in* 

dieted  by  the  grand  jury  of  the  county  of on  the day  of 

for  the  crime  of ,  and  was  duly  recognised  to  appear  at  the  coon  of 

held  in  and  for  the  county  of ,  at ,  on  the 

day  of 

And  Whereas f  It  also  appears  that  he  wboUy  failed  and  made  default  in  ap> 
pearing; 

Now  this  is  to  command  you  forthwith  to  arrest  the  said aad  to  de- 
liver his  body  to  the  sheriil  of  the  county  of » to  be  detained  uutii 

legally  discharged. 

Dated  at ^  this day  of ,18  . . 


Police  Justice  {or  Justice  of  the  Peace), 


No.   351. 

S  363.  Challenge  to  Uiepand. 
CRIMINAL  TERM  OP  SUPREME  COURT— .".....:.  Countt. 

THE  PBOPLB  OF  THB  8TATS  OF  NSW  TOBK 

against 


The  defendant, ,  hereby  challenges  the  panel  re^juned  for  pnsest 

term  of  this  court,  on  the  following  grounds: 

First.  That  the  sheritf  of county  intentionally  omitted  to  sumnoo 

of who  was  regularly  drawn  as  a  juror  for  the  present  l«m 

of  this  court. 

Second,  [State  any  respect  in  which  the  drawing  and  return  of  the  jury  wis 
not  according  to  the  forms  of  the  Code  of  Civil  Procedure^  whereby  the  deieiitl- 
ant  was  prejudiced.] 

Dated,  etc.  

Attorney  for  D^endoML 

No.  352. 

§993.  Warrant  to  commit  a  disorderly  person  for  not  giving  security  to  support 

his  wife  and  children,  etc, 
JUSTICES'  COURT  (OR  OTHER  COURT). 
STATE  OF  NEW  YORK,  {       . 
UorNTV  OF ^  ««•  .* 

IX  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  KEW  YORK. 

ir/iereoj!   Onthe day  of was  brought*  bifbre  ro^". , 

one  of  the  justices  of  the  peace,  in  and  for  the and  conntr  of t 

and  police  justice  of  said  city,  charged  upon  the  eorapfaiint,  on  oeth.  of 

with  having  on day  of ,  at  the aforesaid,  been  a  dis- 

orderly  person,  for  that  the  said 

Andy  whereas^  The  said  justice  immediately,  and  before  any  further  piw^ecd- 
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)gs  were  liad.  Informed  the  said of  tlie  charges  against  him  and  of  his 

i^t  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charge 

ras  then  and  there  distinctly  read  and  stated  to  the  said ,  who  then  and 

iiere  pleaded  not  guilty  thereto  (or  if  he  pleads  guilty,  the  said was 

iiereupon  convicted  of  the  offense  aforesaid,  of  being  a  disorderly  person,  in 

lat  he,  the  said at  the aforesaid,  on  the day  of 

i, .  did )  who  was  then  and  there  tried  upon  the  said  charge  by  the  said 

istice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and 

I  defense  thereof,  and  on  behalf  of  the  said 

Andf  Whereas^  The  said  testimony  was  given  and  evidence  liad  in  the  pres< 

ice  and  hearing  of  the  said he,  the  said having  previously 

lereto  been  allowed  a  reasonable  time  to  send  for  and  advice  with  counsel ; 

And  Wherea8t  The  said  Justice  did  thereupon  adjudge  and  determine  that  the 

lid was  guilty  of  the  aforesaid  charge,  and  the  said was  there- 

pon  duly  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  disorderly  person, 
i  tbaft  the  said at  the aforesaid  on  the  said day  of 

did 

And  WhereaSf  Prior  to  such  conviction,  the  said was  required  to  give 

tcurity  by  a  written  undertaking  with suret ,  in  the  sum  of 

II  ndred  dollars;  that  he  would  support  his  wife  and  children,  and  would  in- 

unnify  the against  their  becoming  within  one  year  chargeable  upon 

le  public;  and  inasmuch  as  the  said did  not  give  the  said  undertaking 

tquired  as  aforesaid,  the  said was  by  the  said  Justice  convicted  of  being 

disorderly  person  as  aforesaid,  and  the  said  justice  having  duly  made  up  and 
gned  by  him  with  his  name  of  office,  and  immediately  fil^  in  the  office  of  the 

erk  of  the  county  of a  record  of  such  conviction  of  the  said 

These  are,  therefore,  to  command  you,  the  said  constable,  marshal  or  police- 

ah,  forthwith  to  carry  and  deliver  the  said into  the  custody  of  the 

id  sheriff;  and  you,  the  said  sheriff,  are  hereby  commanded  to  receive  the  said 

into  your  custody  in  the  county of  said  county,  and  there 

kfely  keep  him  in  said  county  jail  for  the  term  of hard  labor,  or  until 

3  give  the  said  security  required  as  aforesaid. 

Given,  under  my  hand,  at  the aforesaid,  this  ....  day  of 


Justice  of  the  Peace  (or  Police  Justice.) 


No.  353. 

Information  for  wrongs  affecting  public  money;  etc* 
TATE  OF  NEW  YORK,  [  ,,  . 

County  OF )**- 

,  being  duly  sworn,  deposes  and  says  that  he  resides  in  the 

I ;  that  one with  intent  to  defraud,  did  wrongfully  obtain, 

sceive,  convert,  pay  out  and  dispose  of,  or  who,  with  like  intent,  by  willfully 

sying,  allowing  or  auditing  a  false  or  unjust  claim,  or  did  aid  or  abet 

t  wrongfully  obtaining,  receiving,  converting,  paying  out  or  disposing  of  money, 
mds,  credits  and  property  held  or  owned  bv  this  State,  or  held  or  owned, 
fBcially  or  otherwise,  for  or  on  behalf  of  a  public  or  government  interest,  by  a 
kunicipal  or  otiier  public  corporation,  boanf,  officer,  agency  or  agent  of  a  city, 
>anty,  town,  village  and  civil  division,  subdivision,  department  or  portion  of 

Ills  State,  to  wit: by 

ubscribed  and  sworn  before  me,  ) 

this day  of S 


No.  354. 

§  605.  Undertaking  of  bail  upon  recommitment. 

'•'- COURT,)    ,. 

County  or J  *  •* 

An  order  having  been  made  on  the day  of 18  . .  by  the  court 

r that be  admitted  to  bail  in  the  sum  of dollars,  in 

n  action  pending  in  that  court  against  him  in  behalf  of  the  people  of  the  State 

F  Kew  T<»rk,  irpon  an we defendant surety  of 

. .  •  in  the  county  of State  of  New  York,  by  occupation  a and 

t»  surety  of iuthecouuty  of State  of  New  York,  byoccu- 


N 
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pation  a hereby  Jointly  and  severally  undertake  that  the  aboTe-naine<! 

ihtiM  appear  in  that  or  any  other  court  in  which  his  appearance  may  bf 

lawfully  required  upon  that and  shall  at  all  times  render  himsell 

amenable  to  its  orders  and  process,  and  appear  for  judgment  and  aiirrendei 
himself  in  execution  thereof,  or  if  he' fail  to  perform  either  of  these  conditions, 

that  we  wilt  pay  to  the  people  of  the  State  of  New  York,  the  sum  of 

dollars. 
Dated  at this day  of 18  . . 


In  the  presence  of 


Police  Justice  (or  Justice  of  the  Peace)* 
(Justification  of  sureties  as  in  No.  117.) 

ITo.  866. 

%  68.  Albany  Special  Sessions.    Order  for  Bench  Warnut 

At  a  court  of  special  sessions,  held  at  the  City  Hall,  in  the  city  of  Albany, 

on  the    day  of ,  18. . 

Present  —  Hon ,  Recorder. 

TuE  People  ^ 

vs.  y 

The  above  named  having  neglected  to  appear  before  this  court,  a^rreeably  to 

a  recoguizance  given  by  him  to  appear  thereat.     Now,  on  motion  of 

district  attoruey,  it  is  ordered  that  a  warrant  issue  for  the  arrest  of  said 

directing  the  officer  executing  the  same  to  bring  the  said 

before  this  court,  if  the  court  be  then  in  session,  and  if  the  court  is  not  then  in 

session,  that  the  said  officer  commit  the  said   to  the  common  jail  of 

Albany  county,  tliere  to  remain  until  delivered  by  due  course  of  law. 


No.  866. 

§  68.  Bench  Warrant. 

CITY  OF  ALBANY,        ) 

Court  of  Special  Sessions,  j 

To  the  sheriff  of  the  county  of  Albany,  the  constables  of  the  city  of  Albany, 
the  members  of  the  police  force  of  the  city  of  Albany,  and  to  the  special  offi- 
cers of  the  district  attorney  of  Albany  county,  and  to  each  of  you,  and  to  the 
kecj)er  of  the  common  jail  of  the  city  of  Albany  : 

Tiie  people  of  the  state  of  New  York  command  you  take ,  who  was 

duly  recognized  pursuant  to  law,  to  appear  in  our  court  of  special  sessions  of 

the  city  or  Albany,  to  answer  to  a  complaint  for    triable  therein,  and 

who  hjis  neglected  to  appear  thereat,  agreeably  to  the  requirements  of  such 

recognizHuce,  and  forthwith  bring  h before  our  said  court,  at  the  City 

Huli.  in  the  city  of  Albany,  in  said  county,  if  our  said  court  shall  be  at  tli 
time  or  such  arrest  in  se-sion,  together  with  this  warrant;  but  if  the  said  court 

]>e  not  in  session,  you  are  hereby  Cf)mmanded  to  commit  the  said to 

the  common  jail  of  the  county  of  Albany,  there  to  lemain  till  h be  de- 
livered by  the  due  course  of  law. 

Witness :   Hon ,  recorder  of  the  city  of  Albany,  at  the  City 

Hall,  in  the  city  of  Albany,  this    day  of ,  18. . 

,  Clerk. 


No.  867. 

§  148.  Information  for  Embezzlement. 

county  of ,  w.  .• 

,  being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of  . . .    ;  that  on  or  about  the day  of ,  18. .. 

at  the of    ,  in  stiid  county,  one being  a  servant  or 

Sj^eut  of    and  not  an  apprentice,  nor  within  the  age  of  eighteen  yean, 

did  feloniously  embezzle,  and  convert  to  his  own  use,  without  the  assent  of  the 

paid the  property  of  the  said which  had  come  into  the  poa- 

session  of  said    as  such  servant  or  agent  by 

Taken,  subscribed  and  sworn  to  before  [ 

me,  this day  of 18. .    J  [Signatured] 

Justice  of  the  f*ruce. 
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lTo«  85S« 

§  151.  Warrant  of  Commitment. 
OF  NEW  YORK, )  ^  . 

TY  OF J**- 

name  of  the  people  of  the  State  of  New  York: 
y  sheriff,  constable,  etc. : 

3as has  this  day  been  duly  examined,  tried  and  convicted  be* 

one  of  the  justices  of  the  peace  of  the  town  of ,  in 

nty.upon  the  information  or  oath  of and  on  competent  testi- 

f  having  been  intoxicated  in  a  public  place  in  said  town  of , 

to  the  provisions  of  section  35  of  nn  act  entitled  "An  act  to  revise  and 
ate  the  laws  regulating  the  sale  of  intoxicating  liquors,"  passed  April 

• 

(whereas,  upon  such  conviction,  he  was  adjudged  to  p^  a  fine  of 

.  dollars,  and dollars  costs,  and  in  default  thei*eof  to  l)e  com- 

3  the    of  said  county  for  a  term  of days,  unless  the 

ooner  paid; 

are  hereby  commanded  forthwith  to  convey  and  deliver  the  said 

.  to  the  keeper  of  the  said     And  you,  the  stiid  keeper  of 

.  are  hereby  commanded  to  receive  the  said    into  vour  cust-^y. 

lid and  him  there  safely  keep,  until  the  expiration  of  the  sad 

.  days,  unleas  the  fine  be  sooner  paid,  or be  thence  discharged 

ourse  of  law. 
under  my  hand,  at ,  the day  of ,  18. . 


No.  869. 


Justice  of  the  Peace. 


§  151.  Return  of  Warrant. 


OP  NEW  YORK, 

IT  OF 

,  hereby  certify  that  I  have  arrested  the  within ,  nnd 

n  in  my  custody  now  here,  as  I  am  wiihia  commanded. 
i  at ,  this day  of    ,18.. 

Sheriff. 


If  o.  860. 

§  803.  Bench  Warrant. 

se  of  misdemeanors,  add  to  the  body  in  No.  150,  the  following  clause), 
he  requires  it.  that  you  take  him  before  any  magistrate  in  that  county, 
e  county  in  which  you  arrest  him,  that  he  may  give  bail  to  answer  the 
ent." 


Ifo.  86  !• 

§  344.  Application  for  the  Removal  of  an  Indictmeni. 
:ME  court  —  County  of 

:0PLE  OF  THE  StATK  OF  NeW  YORK, 


ts. 


\ 


Supreme  Court; 

3et  tion  of    respectfully  shows  that,  at  a  stated  term  of  the 

'  sessions,  held  in  and  for  the  county  of ,  in  said  State,  on  the 

.  Monday  of 18. .,  (or  as  the  case  may  be),  an  indictment  was 

esented  by  the  grand  jury  of  said  county  to  said  court  against  your 


116  FORHIS  TO  THE  CODE 

petitioner,  wherein  your  petitioner  was  charged  with  haTine,  on  fhe   

day  of ,  is. . .  at  the  of ,  N.  Y.,  committed  the 

offense  of    ;  tliat  a  certified  copy  of  said  iodk^aoeot  is  annexed  to,  and 

made  part  of,  this  petition  (here  state  facts  showing  present  conditbii  cf  case), 

that  your  petitioner  has  fully  and  fairly  stated  ttie  ewe  lo ,  hift  oouoser 

who  resides  at ,  N.  Y.,  and  that  he  has  a  gtxxi  and  aubstantial  defeose 

ipon  the  merits  of  said  indictment,  as  he  is  informed  by  said  couosei,  afl«f 
such  statement  made  as  aforesaid,  and  verily  believes  to  lie  true  (here  set  forth, 
with  clearness  and  particularity,  the  peculiar  facts  and  cizcumstanoes  whieh 
render  a  jemoval  expedient  and  proper,  under  eitlier  subdiviaion  of  section  M4}; 
that  no  prior  application  has  been  made  for  Uufl  purpoae. 

And  your  petitioner  will  ever  pray,  etc. 

Dated ,  18.. 

iJSignatwn] 

BTATE  OP  NEW  YORK, )      . 
County  OP \ 

,  the  petitioner  above  named,  being  duly  awom,  says  that 

lie  has  heard  read  the  foregoing  petition,  subscribed  by  him,  and  knows  the 
contents  thereof,  and  that  the  same  is  true  to  his  own  knowledge,  except  as  to 
the  matters,  therein  stated  to  be  alleged  on  information  and  belief,  and,  as  tu 
those  matu^rs,  he  believes  it  to  be  true. 

Bworn  to  before  me,  this  ) 

day  of  .  •.,18..     J 

[SigruUwn.] 

If  o.  863« 

§880.  ChalleDges  for  Actual  Bias. 
COURT  OF.  .COOTTTOP 

The  People,  Etc., 


} 


The  above  named  defendant  challenges ,  a  Juror  drawn  to^aenre  m 

the  trial  uf  this  indictment,  on  the  ground  that  there  exisfts,  on  the  part  of  such 
juror  such  a  state  of  mind,  in  reference  to  the  case,  or  to  this  defeodaDt.  lbs* 
he  ran  not  try  the  issues  impartially  and  without  prejudice  to  the  substaDtitl 
rights  of  this  defendant. 

Dated,  etc. 

Attorney  for  Defendant. 


No.  86S* 

§  aaO.  Challenge  for  Implied  Bias. 

rjitle  of  action  as  in  last  form.] 

The  above  named  defendant  hereby  challenges a  juror  to  serve  or 

the  trial  of  this  indictment,  on  the  following  grounds: 

[Here  state  one  or  more  of  the  causes  specified  in  section  877.] 

A  challenge  may  be  oral,  but  must  be  entered  upon  the  minutes  of  the  coort 
Section  380. 


No,  864. 

Order  for  Removal  under  S  853. 

[Follow  No.  159  to  end,  and  add.] 

And  it  is  further  ordered,  that  the  sheriff  of  the  county  of [wbwt 

defendant  is  imprisoned],  deliver  the  defendant  into  the  custody  of  the  sbeiiff 
of  the  county  of [to  which  the  action  is  removed]. 
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No«  865. 


§  477.    Bench  Warrant 
foil 


The  bench  warrant  must  be  substantially  in  the  followiog  form: 
County  of  Albany  [or  as  the  case  may  be]. 

1q  the  name  of  the  people  of  the  State  of  New  York — To  any  sheriff,  con» 
stable,  marshal  or  policeman  in  this  state.     A.  B.  having  been  oa 

J.  ,     the     day  of  .18    ,  duly  convicted  in  the  court  of 

I^SBAi..  J     0^ffi0fi^  qf  fjifi  county  of  Albany  [or  as  the  case  may  be],  of  the  crime 
of  [designating  it  generally]. 

You  are  therefore  commanded,  forthwith  to  arrest  the  above-named  A.  B., 
and  bring  him  before  that  court  for  judgment;  or  if  the  court  have  adjourned 
lor  the  term,  you  are  to  deliver  htm  into  the  custody  of  the  sheriff  of  the  county 
of  Alb^iny  [or  as  the  case  may  Ije,  or  in  the  city  and  county  of  New  York,  to 
the  keeper  of  the  ciiy  prison  of  the  city  of  New  York]. 

City  of  Albfiny  [or  as  the  case  may  be],  the day  of ,  18. . 

By  order  of  the  court. 

£.  F.,  Clerk. 


No.  866* 

§  556.  Bail  Bond  on  Appeal. 

Know  all  men  bt  thes  presents: 

A  verdict  of  conviction  having  been  rendered  on  the day  of , 

eighteen  hundred  aud  eighty ,  in  a  court  of of  the  county  of 

and  Siaie  of  New  York,  held  by ,  a ,  whereby  the 

said    was  found  guilty  of  the  crime  of ,  and  the  siad 

having  been  sentenced  to  pay  a  tine  of dollars,  and  he  having  sp- 

pealea  to  tbe  court  of of  said  county,  and  his  bail  having  been  fixed 

ID   the  sum   of     dollars,  \s  e,     ,  defendant,  and  of 

,  by  occupation ,  and  ,  of ,  by  occupation 

,  sureties,  hereby  jointly  aud  severally  undertake  that  the  ab  ve-named 

shall  pay  the  said  fine,  or  such  pan  of  it  as  the  said  court  of 

may  din^ct.  if  the  judgment  be  afflrmed  or  modified,  or  the  appeal  be  dismissed 

(or  if  jtidgment '  f  imprisonment  have  been  piven,  that  the  said will 

surrender  himself  in  execution  of  the  judgment,  upon  its  being  aflSrmed  or 
modified,  or  upon  the  appeal  being  dismissed),  or  if  he  fail  to  perform  any  ot 
ihe  conditions,  that  we  will  pay  to  the  People  of  the  State  of  New  York  the 
sum  of dollars. 

Sealed  with  our  seals,  and  dated  this  ... day  of ,  18. . 

County  op ,  m.; 

being  duly  sworn says,  that  he  is  a holder  in 

the  state  of  New  York,  and  resides  in  the  county  of . .   ,  and  is  worth  the 

sum  of dollars,  over  and  above  all  debts  and  liabilities  and  property 

exempt  from  execution. 
Sworn  to  before  me  this day  of ,  18. . 

County  op ««.; 

On  this day  of in  the  year  18. .,  before  me  personally 

came and ,  to  me  known  to  be  the  individuals  described  in 

and  who  executed  the  foregoing  bond,  and  they  severally  acknowl« 

edged  that  they  executed  the  same. 

The  People  1 
against       > 

•   •  ■   •       •   •  •  J 

Bail  Bond  on  Appeal. 

I  approve  of  the  within  bond,  both  as  to  its  manner  and  form,  and  as  to  the 
sufficiency  of  the  sureties  therein. 
Dated ,  18.. 
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No*  867« 

§  668.  Bail  Before  IndictmeDt. 

Ao  order  having  been  made  on  the day  of eighteen  bun- 

dred  and by  A.  B.,  a  justice  of  the  peace  of  the  town  of [or 

as  the  case  may  be],  that  C.  D.  be  held  to  answer  upon  a  charge  of  [staling 
briefly  the  nature  of  the  crime],  upon  which  he  has  been  duly  admitted  to  bail 
in  the  sum  of dollars. 

Wc  [C.  D.,  defendant,  if  the  defendant  join  in  the  undertaking],  of  [^tatiog- 
his  p^acc  of  residence  and  his  occupation],  and  E.  F.  and  6.  H.  [statin?  place 
of  residence  and  occupation]  surety  or  sureties  [as  the  case  may  be],  hen-by 
undertake;  jointly  and  severally,  that  the  above-named  C.  D.  shsdl  appear  aLd 
answer  the  charge  above  mentioned,  in  whatever  court  it  may  be  piosecuteil: 
and  shall  at  all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court;  and.  if  convicted,  shall  appear  for  judgment,  and  render  himself  in 
execution  thereof;  or  if  he  fail  to  perform  either  of  these  conditions,  that  we 

will  pay  to  the  people  of  the  State  of  New  York,  the  sum  of dolUrs» 

[inserting  the  sum  in  which  the  defendant  is  admitted  to  bail]. 

[Signature.] 


No.  868* 

§  608.  Subpana. 

In  the  name  of  the  people  of  the  State  of  New  York: 
To ; 

You  are  hereby  commanded  to  appear  before  the  undersigned  ,  a 

jusiice  of  the  peace  of  the  town  of at  his  office  in  said  town  on  tha 

day  of  18. . ,  at  o'clock,  . .  M.,  as  a  witness  in  a 

proceeding  then  and  there  pending  before  the  said  justice,  for  the  purpoieof 
investigating  whether  an  offense  has  been  cqmmitted. 

Dated  at,  etc.. 


Justice  of  Uie  Peace 


No*  869* 

g658.  Oath  of  CommlaaioneiiL 

STATE  OP  NEW  YORK, ) 
Court  op J 

The  People,  etc., 
vs. 


County  op ,  St.: 

counselor-at-law,  M.  D.,  and        being  severally 

duly  sworn,  does  each  for  himself  say,  that  he  will  faithfully  and  fairly  de- 
termine the  questions  referred  to  them,  and  make  a  just  and  true  report^ 
according  to  the  best  of  his  understanding. 


Jurat. 


If  o.  870. 

§  774.  Oath  to  Interpreter. 

Tou  solemnly  swear  that  you  will  truly  interpret  to  the  witness  the  oath  thai 
shall  be  administered  to  him  upon  this  inquest,  and  shall  also  truly  interpret 
between  the  coroner,  the  jury  and  the  witness.    So  help  you  God. 
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Ifo.  871. 

§  781.  Warrant  of  Commitment  by  CoToncr. 

BTATE  OF  NEW  YORK,  {      . 
County  of y" 

In  the  name  of  the  people  of  the  State  of  New  York: 
To  the  sheriff  of county: 

An  onler  having  been  this  day  made  by  me  that ... be  held  to  answer 

to  the  court  of upon  a  charge  of    ; 

You  are  commanded  to  receive  him  in  your  custody  and  detain  him,  until  he 
Ib  legally  discharged. 

Datecl  at ,  thid day  of ,  18. . 

Coroner. 


Ifo.  872. 

§  792.  Subd.  3.  Information  for  Search  Warrant. 

STATE  OF  NEW  YORK,  )      . 
County  of )    *' 

,  being  duly  sworn,  says  that  he  resides  in  the   of , 

in  said  county;  that  the  following  property is  in  the  possession  of 

at  .   ,  with  the  intent  to  use  it  as  the  means  of  committing  a 

public  offense,  or  is  in  the  possession  of      ,  to  whom  said has 

delivered  it  for  the  purpose  of  concealing  it,  or  preventing  its  being  discovered; 
that  the  facts  upon  which  this  statement  is  made  are  as  follows: 

[Signature.] 
Jurat. 

The  affidavit  must  name  or  describe:  the  person,  and  particularly  describe  the 
property,  and  the  place  to  be  searched.    Section  793. 


Ifo.  878. 

§  827.  Application  for  Requisition. 

STATE  OF  NEW  YORK, 
District  Attorhky's  Office, 

County ,  18.. 

To  His  Excellency  the  Governor: 

Sir. — In  compliance  with  your  regulations.  I  have  the  honor  herewith  to 

make  application  for  a  requisition  upon  the  governor  of  the  Slate  of 

for    who  stands    in  this  county  for  the  crime  of and 

who.  as  appiars  from  the  annexed  affidavit  of  who respon- 
sible person and  entitled  lo  credit fugitive  from  the  justice 

of  the  State. 

In  support  of  the  application,  I  enclose  herewith,  in  duplicate,  certified 
copies  of  the  indictment  against  the  said  and  original  affida- 
vits in  duplicate  alleging  the  facts  required  to  be  established,  and  respectfully 
certify: 

A.  That  the  full  name of  the  person for  whom  extradi- 
tion is  asked and  the  name  of  the  agent  whom  I  hereby  designate  as 

auch  is    

B.  That  in  my  opinion  the  ends  of  public  justice  require  that  the  said 
lie  brought  to  this  State  for  trial,  at  the  public  expense,  and  that  I  am 

willing  ihat  such  expense  be  a  county  charge. 

C.  That  I  have,  as  I  believe,  within  my  reach,  and  will  be  able  to  produce 
on  the  trial,  sufficient  evidence  to  insure  conviction. 


120  Forms  to  the  Code 

I).  Tlint  the  person named  above  as  agent    and 

proiM:r  perbou     to  be  so  designated,  and  I  certify  that he 

ha  . .    no  private  interest  in  the  arrest  of  the  fugitive 

E.   No  oilier  upplicatiou  has  been  made,  nor  luis  any  requisition  been  issued 

for  til . .  iKTson growing  out  of  the  transaction  set  out  in  the  present 

iudicnuent. 

b\  I  believe  that  the  criminal named  . .   .    ...  now  under  arrest  in 

the  Stale  of awaiting  requisition. 

G.  That  this  application  is  not  made  for  the  purpose  of  enforcing  the  colleo- 
tio  «  fa  debt,  or  for  any  private  purpose  whatever,  and  that  if  the  requisiiioo 
appi.ed  for  be  granted,  the  criminal  proceedings  shall  not  be  used  for  any  of 
said  obj  cts. 

I  am  informed  and  believe  that  the  said at  the  time he  fled 

therefrom resident  of  this  State. 

il.  That  ivll  the  papers  in  triplicate  herein  have  been  compared  with  each 
other,  and  are,  in  all  respects,  exact  counterparts. 

I.    1  hat  the  defendant charged  wi  h  the  commission  of  a 

under 

J.  Th:it more  than  one  year  has  elapsed  since  the  commission  of  tlie 

offense  charged  in  the  indictment    Tliat  a  warrant  has  been  issued 

for  the  arrest  of  the  Siiid and  triplicate  certified  copies  of  the  same, 

together  with  the  returns  thereto,  are  attached  to  this  application. 
I  am  sir,  very  respectfully  yours. 


District  Attorney. 


No.  874. 

Voluntary  Surrender  and  Waiver  of  Requisition. 

STATE  OF  NEW  YORK. 

County  op 

Office  of  the  Sheriff, 

,N.Y.    , 

To  whom  it  may  concern,  greeting  : 

Whereas,  by  virtue  Of  a  requisition  heretofore  duly  made  upon  him  by  the 

g'vvernor  of  the  State  of    ,  accompanied  l»y  a  duly  certified  copy  of  an 

indictment  from  the  authorities  of  the  said  State  of charging  one 

with  having  committed  the  crime  of    in  the  said  hist  men- 

lioiK'd  State,  his  excellency governor  if  the  State  of  New  York,  did 

on  the day  of in  tlit*  year  of  our  Lord  one   thousami  eight 

hundred  and ,  duly  issue  and  transmit  his  certain  Warrant  for  the 

arrest  of  the  said as  a  fugitive  from  the  justice  of  the  said  State  of 

to  the  sui>erintendent,  or  any  inspectcjr  of  police  of  New  York,  therein 

<lesignating  one (the  agent  named  in  the  said  requisition  on  the  part 

of  t  !ie  said  State  of )  as   the  person  into  whose  custody  the  said 

might  be  lawfully  delivered  ; 

And  whereiis,  thereafter  and  on  the day  of  in  the  year 

aforesaid,  the  undersigned  was  duly  arrested  under  and  by  virtue  of  the  said 

warr  int  by a of  the  municipal  police  of  the  said  city  of  »w 

York,  to  whom  the  said  warrant  had  been  d  :ly  entrusted  for  executioD.  and 
in  whose  cus  ody  the  undersigned  is  now  held  by  virtue  thereof; 

And  whcrea<?,  the  undersigned  has  been  duly  informed  and  is  now  fully 
awari'  that  before  he  may  be  lawfully  deliven^d  into  the  custody  of  the  said 

ns  such  agent  as  aforesaid,  it  is  his  right  and  privilege  under  the  laws 

of  the  State  of  New  York  (tinless  such  right  and  privilege  be  waived',  to  1« 

takin  before  a  judge  of  the  supreme  court,     of  a  superior  city  court. 

or  the  presiding  judge  of  the  court  of  general  sessions  of  the  city  ami  couDty 
of  New  Yo!  k,  wlio  would  thereupon  inform  him  of  the  cause  of  his  arrert,  the 
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nature  of  the  process,  and  instruct  him  that  if  he  claim  not  to  be  the  particular 
perHoa  mentioDed  Id  said  requisition  and  the  indictment  and  warrant  annexed 
thereto  or  in  the  said  warrant  so  duly  issued  thereon,  he  may  have  a  writ  of 
kabe€u  cot-pus  upon  filing  an  affidavit  to  that  effect ; 

Now,  therefore,  know  ye,  that  tlic  undersigned,  acknowledging  himself  to  be 
the  particular  person  in  the  said  requisition  and  the  indictment  and  warrant 
annexed  theeto.  and  also  ii  the  warrant  so  duly  issued  thereon,  mentioned  and 

descril>ed  as does  hereby  voluntarily,  and  not  by  reason  of  any  threats 

or  undue  influence  on  the  part  of  any  person  or  persons  whatsoever,  consent  to 
waive,  and  does  hereby  waive,  his  right  to  be  token  before  any  or  either  of 
such  judges  for  the  purposes  aforesaid. 

In  witness  whereof,  the  undersigned  has  to  his  consent  or  waiver  duly  sub- 
scribed his  name  this day  of in  the  year  aforesaid. 

In  the  presence  of , 

the   officer  en- 
trusted with  the  execution  of 
the  warrant  of  the  governor  • 
of  this  State  herein,  and  .... 

a   counselor-at-law 

of  this  State. 


No.  876. 

Affidavit  under  Rule  2. 

To  comply  with  rule  2  as  to  requisition,  the  facts  should  be  set  forth  ex* 
plicitly,  and  as  nearly  as  possible  in  manner  following: 

8TATE  OF  NEW  YORK.  ) 
County  of  ) 

John  Doe,  being  dul^  sworn,  deposes  and  says,  that  a  warrant  for  the  arrest 
of  Richard  Roe,  charging  him.  the  sa  d  Richard  Roe,  with  grHnd  larceny  in 
the  second  degree,  has  been  issued;  that  a  triplicate  copy  of  said  warrant  and 
the  information  and  depositions  on  which  said  warrant  was  issued  are  hereto 
uunexed  (if  the  proceedings  are  founded  upon  an  indictment  and  affidavits, 
those  facts  should  be  recited  instead  of  the  above),  that  the  facts  and  circum- 
stances respecting  the  commission  of  said  offense  are  correctly  stated  in  said 
information  and  depositions.  (All  after  the  last  parenthesis  may  be  omitted  if 
indictment  is  found.) 

Deponent  further  says,  upon  information  and  belief,  that  the  said  Richard 
R»!e  is  now  under  criminal  arrest  and  held  in  custody  on  sjiid  charge  by  the 

authorities  at ,  In  the  county  of in  the  State  of  .   ;  that  the 

sources  of  his  information  and  belief  are  that  a  telegram  was  sent  to  the  chief 

of  police  at by chief  of  police  in  the  village  of 

county  of ,  the  place  where  the  offense  was  committed,  requesting /the 

police  at to  arrest  said  Richard  Roe;  tliat  an  answer  thereto  has  wen 

received  to-day  from  such  chief  of  ]X)lice  at    stating  that  the  said  Richard 

Koe  had  been  arrested,  all  of  which  deponent  believes  to  be  true,  and  that  de- 
ponent has  seen  the  telegrams  received  by  said 

Deponent  further  says  that  he  is  informed  and  believes  that  the  said  Richard 
Roe  has  fled  from  the  justice  of  this  State,  and  his  reasons  for  such  belief  are 
as  follows: 

That  the  said  Richard  Roe  left aforesaid  on  the  tenth  day  of  April. 

1887;  that  for  more  than  five  years  prior  thereto  he  had  been  a  resident  of 

aforesaid,  and  for  six  months  just  preceding  his  departure  he  had  been 

in   the  employ  of ;  that  on  the  said  tenth  day  of  April,  1887,  he 

told  deponent  that  he  desired  to  attend  a  show  which  was  then  exhibiting  in 

;  that  he  left  deponent's  store  in  said  village  about  three  o'clock  in  the 

afternoon  and  has  not  since  returned  to  said  village;  that  in  the  f^ternoon  of 
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that  day  deponent  made  inquiries  after  the  said  Ricliard  Roe  and  learned  tli.it 

instead  of  attending  said  show  he  had  taken  the  train  for iu  said 

county,  to  wliich  point  his  baggage  liad  that  day  been  checked  as  depoDeot 

learned;    that   he   thereupon  telegraphed   to and  found  that  said 

baggage  had  been  called  for;  that  deponent  found  upon  investisulion  thattlie 
said  iiichard  line  bad  sold  or  disposed  of  nearly  all  of  his  household  property; 

tliat  he  had  left  his  wife  in  aforesaid  utterly  destitute  of  money  or 

means  of  support,  and  bad  told  her  that  he  was  going  to in  said  county 

to  look  for  a  situation  and  would  return  on  the  following  day;  that  depoDent 
began  to  ascertain  tiie  whereabouts  of  the  said  Richard  RcSe;  that  deponent 
next  heard  of  said  Hoe  in then  in and  next  in ;  that  de- 
ponent's information  relative  to  his  whereabouts  was  obtained  through  det^- 
lives  or  police  officers;  that  no  one  has  received  any  letter  or  word  from  faid 

Richard  Hoe  directly  since  leaving ;  that  at  the  time  of  his  flight  s^aid 

Richnrd  Uoe  was  by  occupation  a  shoemaker,  and  at  the  time  was  a  resideut 

of  the  village  of county  of ,  State  of ,  and  was  such 

at  the  time  of  the  commission  of  the  alleged  crime:  that  he  was  married  twice 
and  W21S  divorced  from  his  first  wife;  that  the  said  Richaid  Roe  was  quite 
largely  indebted;  that  he  had  money  in  his  hands  which  he  received  as  treas- 
urer of  the  Shoemakers'  Association;  that  he  purchased  clothing  the  day  of  his 

departure  on  representations  that  he  was  going  to aforesaid  to  look  for 

a  sii  nation  and  would  return  on  the  following  day  when  he  would  pay  for  the 
same,  none  of  which  he  did;  that  as  to  his  previous  history,  its  main  features 
so  far  as  known  to  deponent,  have  already  been  stated  therein;  that  he  is  in 
the  State  of only  temporarily  (or  permanently,  as  the  case  may  be). 

Deponent,  therefore,  by  reason  of  the  facts  and  circumstances  set  forth  aboie, 
verily  believes  and  charges  the  fact  to  be  that  the  said  itichard  Roe  has  tied 

from  the  Slate  of    for  the  purpose  of  avoiding  arrest  for  the  crime 

with  which  be  is  charged;  that  he  is  a  fugitive  from  the  justice  of  this  Slate 
(the  fMllowing  should  be  added  if  it  is  true)  and  is  now  under  criminal  arrest  in 

the  State  of    and  held  in  said  State  to  await  his  extradition  to  and 

return  to  the  State  of 

JOHN  DOE. 
Subscribed  and  sworn  to,  this  ) 

first  day  of  June,  18. .  f 

Police  Justice  of  the 


No    876. 


§  858.    Undertaking  to  be  Given  by  Mother  of  Butord 
to  Appear  at  the  County  Court  ' 

STATE  OF  NEW  YORK,  ) 
County  op  J 

Whereas,  by  an  order  heretofore,  on  the day  of ..,18.., 

duly  made  by and  .   justices  of  the  peace  of  the  county  of 

the  mother  of  a  bastard  child,  now  a  charge  upon  the  town 

of,  in  said  county  of  [or  against  said  county  of] ,  was  adjudged  to  pay 

the  superintendents  [or  overseers]  of  the  poor  of  said  county  [or  town]  of 

,  the  weekly  sum  of dollars  for  the  support  of  said  child, 

unless  she  should  herself  support  the  same,  so  that  it  shoiUd  not  be  or  become 
a  public  charge; 

And,  whereas,  though  such  order  has  been  duly  served  upon  her,  she  has 
not  complied  therewith; 

Now,  therefore,  we, of  the  of in  said  county, 

by  occupation  a ,  and  of  the of     in  said 

county,  liy  occupation  a ,  do  hereby,  jointly  and  severally  undertake 

to  pay  to  the  people  of  the  state  of  New  York,  the  sum  of dollars, 


OF  Criminal  Procedure.  123 

for  the  payment  of  which  we  bind  ourselves,  our  heirs,  executors  and  admia> 
istrators,  jointly  and  severally,  by  these  presents: 

The  condition  of  this  obligation  is  such  that,  if  the  said shall  per- 
sonally appear  at  the  next  county  court  of  the  county  of ,  to  answer 

the  matters  stated  in  the  above  mentioned  order,  and  obey  its  order  thereon, 
then  this  undertaking  to  be  void;  otherwise  to  remain  in  full  force  and  effect. 

Dated  at ,  this day  of ,  18. . 

Id  presence  of 


Add  acknowledgment  and  justification  clauses. 


STATE  OF  NEW  YORK,  ,  ,^ 


No.  877. 

§  866.  Warrant  for  Discharge  of  Putative  Father 

after  Commitment. 

County  of J 

In  the  name  of  the  people  of  the  State  of  New  York: 

To  the  keeper  of  the  conuuon  jail  of  the  county  of ,  greeting: 

Whereas was,  on  the  day  of 18. . ,  duly  com- 
mitted to  your  custody  on  a  warrant  issued  by  us  for  disobeying  an  order  of 
filiation,  whereby  he  wms  adjudge<l  to  be  the  putative  father  of  a  Dastard  child, 
of  which was  then  supposed  to  be  pregnant; 

And,  whereas,  it  no^  appears  that  the  said  .  ...  was  in  fact  not  preg- 
nant [or  was  married  before  delivery,  or  the  child  was  not  born  alive]; 

Now,  therefore,  you  are  hereby  commanded  to  discharge  the  said ... 

from  custody,  unless  he  is  there  lawfully  detained  on  some  other  warrant. 

Dated  at    ,  this day  of 18. . 


I 


Justices  of  the  Peace. 


STATE  OF  NEW  YORK,  ,  ^, 


Ifo.  878. 

§  889,  subd.  3.  Warrant  for  Dborderly  Person. 

County  of f 

,  being  duly  sworn,  says  that  he  resides  in  the of 

in  said  county,  and  that is  a  disorderly  person  residing  in  said  county, 

for  tlie  reason  that  he  pretends  to  tell  fortunes  [or  where  lost  and  stolen  goods 
may  be  found],  to  the  end  that  he  *  may  extort  money,  in  that,  etc.  [here  de- 
scribe the  manner  of  operation,  etc. 

Jurat. 


No.  879. 

§899,  subd.  4. 

PFollowlast  form  down  to  ♦,  and  then  proceed.] 
keeps  a  bawdy  iiousc  therein,  or  a  house  for  the  resort  of  prostitutes,  drunk- 
ards, tipplers,  gamesters,  habitual  criminals,  or  other  disorderly  persons,  in 
the  town  of ,  in  said  countv,  in  that,  etc.  [here  state  the  facts  and  cir- 
cumstances showing  the  nature  of  the  place  or  the  character  of  the  persons 
resorting  thereto.) 

Jurat. 

The  above  forms  may  be  adapted  to  the  subsequent  subdivisions  of  this  sec- 
tion. 
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No.  880. 

FORMS  AND  INSTRUCTIONa 

CODE  OF   CIUMIN^iL  PKOGKDUBB. 

Part  6^  titk  10.  Of  Crimiiua  StatiftkaL 
%  941.  WitbiH  ten  days  after  the  adjournmem  of  any  eiimiiial  court  of  record 
in  this  8tat«,  the  district  attorney  of  the  county  in  which  the  court  shall  be 
held,  must  furnish  to  the  clerk  of  the  court  such  a  description  of  the  offewe 
committed  by  every  person  convicted  of  crime,  abridged  from  the  indictment, 
as  would  be  sufficient  to  maintain  the  averments  relating  to  such  offense,  or 
necessary  to  be  made  in  an  indictment  for  a  second  offense. 

§  942.  Within  twenty  days  after  the  adjournment  of  any  criminal  court  of 
record,  the  clerk  thereof  must  transmit  to  the  office  of  the  secretary  of  stste, 
such  statement  furnislied  by  the  district  attorney  of  all  convictions  had  at  auch 
court. 

§  943.  Within  twenty  days  after  the  adjournment  or  any  crfaiinal  court  of 
record,  the  clerk  thereof  must  also  transmit  to  the  office  of  the  secretary  of 
state,  a  duly  certified  statement  of  the  number  of  indictments  tried  at  such 
court,  specifying  the  number  for  each  separate  offense,  the  number  oo  which 
convictions  were  had,  and  on  which  defendants  were  acquitted,  and  of  indict- 
ments against  persons  who  were  convicted  on  confession,  and  against  penoat 
who  were  discharged  without  trial, 

§  944.  On  or  before  the  fifth  day  of  every  month,  the  clerk  of  each  countj 
must  transmit  to  the  secretary  of  state,  copies  of  all  certificates  of  conviction! 
made  by  any  court  of  special  sessions,  and  required  by  law  to  be  ffled  with 
such  clerk,  and  which  have  been  filed  in  the  office  of  the  county  clerk  during 
the  previous  month. 

§  945.  A  report  must  be  made  by  the  sherifT  of  every  county  in  which  there 
is  a  city,  on  the  first  day  of  every  month  to  the  secretary  of  state,  of  the  num- 
ber of  persons  convicted  in  city  courts  courts  of  special  sessions  and  police 
courts  (luring  the  preceding  month.  Such  reports  must  specify  the  crimes, 
the  whole  number  convicted,  the  sex.  age,  nntivitj,  and  whether  married  or 
single;  the  degree  of  education,  religious  instruction,  whether  parents  living 
or  dead,  temperate  or  intemperate,  and  whether  before  convicted  or  not  of 
any  crime. 

^  946.  Within  twenty  days  after  the  adjournment  of  any  criminal  court  of 
record,  the  sheriff  of  the  county  in  which  such  cmirt  shall  l^e  held  must  report 
to  the  secretary  of  state,  the  name,  occupation,  age.  sex  and  native  country  of 
every  person  convicted  at  stich  court  of  any  offense,  and  the  degree  of  instnw- 
tion  which  each  person  so  convicted  has  received,  and  also  such  other  Items  of 
information  in  relation  to  such  convicts  and  their  offenses,  as  the  secretary  of 
state  shall  require. 

§  947.  The  report  required  by  this  title  must  be  made  in  the  form  prescribed 
by  the  secretary  of  state. 

g  943.  For  every  neglect  of  magistrate,  clerk  or  sheriff  to  comply  with  the 
requirements  of  this  title,  he  forfeits  the  sum  of  fifty  dollars^  to  to  recovered 
in  a  civil  action,  in  the  name  of  the  ])eople  of  this  state. 

§  949.  The  secretary  of  state  must  cause  this  title  to  be  published,  with  fonni 
and  instructions  for  the  execution  of  tlve  duties  therein  prescribed,  and  to  be 
distributed  among  the  ofllcers  therein  mentioned;  the  expense  of  which  most 
be  p;ii(l  by  the  Treasurer,  on  the  warrant  of  the  comptroller.  He  must  tko 
annually  report  to  the  legislature  the  results  of  the  information  obtained  in 
pursuance  of  this  title. 
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To  District  Attorneys : 

It  is  not  considered  necessary  to  issue  extended  instructions  or  forms  for  th^ 
guidance  of  district  attorneys,  who  are  officers  learned  in  the  law— except  to 
promote  uniformity  of  returns  from  county  clerks. 

Tlie  duties  of  the  district  attorney  arise  under  section  941  of  title  10,  part  S 
of  the  Code  of  Crimiual  Procedure,  and  are  not  directly  related  to  this  officw, 
but  with  the  couniy  clerk  of  his  county.  The  county  clerk  is,  however, 
greatly  depeudeui  upon  the  district  attorney  of  his  county,  for  such  statements 
as  will  enable  such  county  clei  k  to  promp>tly  make  an  intelligent  report  to  the 
secretary  of  state  us  to  convictions  in  criminal  couits  of  record. 

By  section  941  of  the  Code  of  Criminal  Procedure,  the  duty  is  imposed  upon 
the  district  attorney  uf  the  county  in  which  any  criminal  court  of  record  is 
heki,  to  furnish,  within  ten  days  after  the  adjoummient  of  said  court,  io  the 
clerk  of  sucii  coun,  such  n  description  of  the  offense  committed  by  every  ]  er- 
8on  convicted  of  crime,  abridged  from  the  indictment,  as  will  be  sufficient  to 
maintain  the  averments  relating  to  such  offense,  or  necessary  to  be  made  in  an 
indictment  for  a  second  offense. 

The  object  of  the  law  is,  doubtless,  chiefly  to  furnish  evidence  which  will 
be  sufficient,  on  an  indictment  for  a  second  offense,  to  prove  Uie  facta  of  a 
prior  conviction.*  A  general  statement  that  the  defendant  was  convicted  of. 
say  robbery,  or  any  other  similar  and  general  description  of  the  offense,  will 
Bot  prove  the  facts  necessary  to  be  estaUished  on  the  trial  of  an  indictment 
for  a  second  or  subsequent  offense.  Such  an  indictment  must  aver  that  the 
defendant,  at  a  particular  court,  held  at  a  particular  time  and  place,  before 
persons  to  be  named,  was  convicted  of  a  specific  offense,  to  wit,  of  robbery, 
first  (or  second)  degree,  which  must  he  stated  with  us  much  precision  and  cer- 
tainty, as  to  time,  place,  manner,  person  on  whom  committed,  and  witli  all 
the  legal  requisites  to  constitute  crime,  as  in  the  first  indictment.  Of  course 
tbetse  averments  must  be  sustained  by  proof  and  particulats;  and  the  descrip- 
tion furnished  by  the  district  attorney  is  the  proof  which  the  law  intends  should 
be  adduced.  This  is  done  to  promote  public  justice,  to  save  trouble  to  district 
attorneys,  or  their  successors  in  future  years,  and  to  avoid  the  large  expense  of 
procuring  exemplifications  of  records  of  conviction. 

These  general  remarks  will,  perhaps,  be  si^cient  to  guide  district  attorneys 
in  preparing  their  statements.  But  as  section  949  of  Uie  Code  of  Crim.  Pro- 
cedure requires  the  secretary  of  state  to  pnublish  forms  and  instructions  for  its 
exectttioo,  such  forms  and  mstnictions  will  be  lierein  presented.  To  furnish 
laroM  for  all  cases  of  criminal  convictiona  would  be  a  work  of  unnecessary 
labor  and  of  no  practical  utility.  All  that  can  be  done  is  to  give  general  direc- 
tions applicable  to  the  great  maas  of  cases,  and  a  few  instances  of  forms  to 
exemplify  the  instructions. 

Qenerally  speaking,  it  will  be  more  convenient,  and  more  likely  to  insure 
accuracy,  to  recite  the  charging  part  of  the  indictmi  nt.  omitiicg  only  the 
synonymous  words  which  it  sometimes  contains  Thus,  in  a  case  of  ptrptry, 
where  the  indictment  necessarily  contains  special  averments,  the  statement 
of  conviction  may  be  in  the  following  form: 

John  Jackson,  having  been  indicted,  for  that,  at  a  circuit  of  the  suprtme 

court, held  at,  etc.,  in  and  for  the  county  of    ,  on  the    day  of 

» 18. . ,  a  certain  issue  joined  in  the  supreme  court  between  Thomas 

Stiles^  plaintiff,  andHebecca  Stiles,  defendant,  in  an  action  for  divorce  (or  other 
civil  action),  came  on  to  be  tried  before  said  circuit  court  and  a  jury  of  the 
county  then  and  there  duly  impanelled  and  sw^orn;  and  that  tl>e  said  John 
Jackson  was  then  and  there  produced  as  a  witness  by  and  on  behalf  of  the  said 
Thoaias  Stiles,  and  was  then  and  there  duly  sworn,  according  to  law,  etc.  (re- 
citing the  substantial  part  of  tlie  indictment);  nnd  having  been  duly  tried  by 
a  Jury,  and  found  guilty  of  the  offense  of  which  he  was  so  indicted,  to  wit, 
perjury  ;  he  is  thereupon  by  the  court  here  sentenced  to  imprisoranent  in  the 
state  prison  at  Auburn  for years. 

A  similar  form  will  be  necessary  in  stating  convtctfons  for  dueUing,  incest, 

•  8M,  alKN  MCtiona  8.  98od  10  ok  artlcla  ftnt,  title  6,  ckapter  2,  F«rt4  of  the  Rovlwd 
SUtotet. 
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rape,  and  many  other  crimes,  and  particularly  certain  miidemeanan,  in  whlck 
special  averments  are  necessary  to  describe  the  offense. 

There  are  some  cases  in  which  an  abbreviated  form  may  be  adopted,  of 
which  the  following  are  examples: 

Murder,  first  degree.—John  Jackson,  having  been  duly  tried  by  a  junr  and 
found  guilty  of  murder,  first  degree,  for  whidb  he  had  been  indicted,  in  feloni- 
ously killing  Thomas  Styles,  on  the day  of ,  at  the  town  of 

in  the  county  of by  feloniously  shooting  the  said  Styles  with 

a  pistol  loaded  with  gunpowder  and  ball,  he  is  sentenced,  etc. 

Arson  in  the  first  degree. — James  Jackson,  having  been  duly  tried  by  a  jury, 
and  found  guilty  of  arson  in  the  first  degree,  for  which  he  had  been  indicted, 

in  willfully  and  feloniously  burning  in  the  night-time,  on  the day  of 

,  at  the  town  of in  the  county  of ,  the  dwelling 

house  of  John  Styles,  in  which  there  was  at  the  time  a  human  being,  to  wit: 
Nancy  Styles;  he  is  sentenced  to  be  imprisoned,  etc. 

Manslaughter. — James  Williams,  having  been  duly  tried  by  a  jury,  and  foand 
guilty  of  manslaughter  in  the  first  degree  [or  whatever  degree  was  found  by 

the  jury],  for  which  he  had  been  indicted,  in  killing  John  I>oe,  on  the 

day  of ,  at  the  town  of ,  in  the  county  of     ,  in  the 

heat  of  passion,  but  in  a  cruel  and  unusual  manner,  by  stabbing  him  with  a 
dangerous  weapon,  to  wit:  a  knife,  he  is  sentenced  to  imprisonment  in  the  state 
prison  at  Sing  Sing  for years. 

The  various  degrees  of  manslaughter  depend  so  much  on  the  circumstances 
of  each  case.  that,  as  a  general  rule,  the  form  of  recitinsr  the  charging  part  of 
the  indictment,  as  given  before  in  the  case  of  perjury,  had  better  be  adopted, 
as  there  will  be  much  less  liability  to  mistake. 

Rape. — J  amen  Jackson,  having  been  duly  tried  by  a  jury,  and  found  guilty 
of  rape,  for  which  he  had  been  indicted,  in  carnally  and  unlawfully  knowing 

Julia  Jones,  a  female  child  under  the  age  of  ten  years,  on  the day  oi 

,  at  the  town  of ,  in  the  county  of ,  he  is  sentenced 

to  imprisonment  in  the  state  prison  at  Dannemora  for years. 

Assault  in  first  degree. — James  Thomas,  having  been  duly  tried  bv  a  jury, 
and  found  guilty  of  shooting  a  pistol  loaded  with  gunpowder  and  ball  at 
William  Townsend,  on  the,  etc.,  at  the  town,  etc.,  vrith  intent  to  kill  the  said 
Townsend,  for  which  he  had  been  indicted,  he  is  sentenced,  etc. 

Orand  larceny,  second  degree. — John  Jackson,  having  been  duly  tried  by  il 
jury,  and  found  guilty  of  having,  on  the,  etc.,  at  the  town,  etc.,  feloniously 
taken  and  carried  away  one  gold  watch  of  the  value  of  twenty  six  dollars,  the 

Sersonal  property  of  William  Jones,  for  which  offense  he  has  been  indicted,  he 
I  sentenced  to  imprisonment,  etc. 

When  tlic  conviction  is  founded  on  a  plea  of  confession,  the  commencement 
of  the  forms  should  vary  from  those  before  given,  and  should  be  stated  thus; 

John  Jackson,  having  been  indicted  for  grand  larceny,  second  degree,  in 

having,  on  the ,  at  the  town  of,  etc.,  feloniously  stolen,  taken 

and  carried  away  one  gold  watch  of  the  value  of  twenty-six  dollars,  the  per- 
sonal property  of  William  Jones,  and  on  being  arraigned  upon  the  said  indict- 
ment, having  confessed  the  said  offense,  and  pleaded  guilty  to  said  indictment, 
he  is  sentenced,  etc. 

Wliere  there  are  several  counts  in  an  indictment,  intended  to  describe  the 
same  offense,  the  statement  of  the  crime  need  not  be  repeated  according  to  the 
formal  variations  in  the  different  counts,  but  should  be  stated  once  only,  ac- 
cording to  the  count  which  was  proved  on  the  trial. 

The  foregoing  instructions  are  addressed  more  particularly  to  district  attor- 
neys, although  the  same  will  be  useful  to  clerks  of  criminal  courts,  to  enaUe 
them  to  prepare  entries  of  judgments  if  that  duty  is  neglected  by  the  district 
attornev. 

To  County  Clerks: 

The  following  appear  to  be  the  only  instructions  necessary  to  be  given  to 

clerks  of  criminal  courts:  (See  g§  942  and  943,  Code  of  Crimmal  Prwedure.) 

Th%^  are  specially  requested  to  report  promptly  every  case  ot  neglect  by  a 
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listrict  attorney,  to  furnish  them  with  the  statements  required  bj  the  statute 
X)  be  prepared  by  him. 

Every  judnnent  must  be  entered  in  the  court  minutes  at  the  time  of  the  sen- 
«nce.  or  before  the  court  adjourns,  and  the  tmnscript  must  be  sent  within 
;wenty  days  after  the  adjournment;  and  if  the  district  attorney  has  omitted  to 
prepare  the  statements  of  the  offenses  upon  which  convictions  have  been  had, 
;he  clerk  must  do  it  for  his  own  protection,  and  submit  them  to  the  court  be- 
fore entering  them  in  the  minutes. 

A  transcript  may  and  should  contain  all  the  convictions  had  at  the  same 
erm  or  session  of  the  court.    The  following  will  be  the  form  of  the  caption: 

Transcript  of  the  entries  in  the  minutes  of  the  court  of  Oyer  and  Terminer 

)r  general  sessions  of  the  peace,  held  at  the  court  house  in  the  town  of ; 

n  and  for  the  county  of on  the day  of    ,  one  thousand 

jight  hundred  and ,  by  and  before  Hon.  ,  Justice  of  the 

mpreme  court  (or  Hon. ,  county  judge  of  said  county,  and  A.  B.  and 

u.  D.,  esquires,  justices  of  the  sessions  of  the  county,  of  all  convictions  for 
criminal  offenses  had  at  the  said  court,  and  of  the  sentences  thereon. 

It  is  important  that  the  title  of  the  court  and  the  names  of  the  judges  should 
bejjriven  in  full. 

The  minutes  of  the  judgment  or  conviction  and  of  the  sentence  are  then  to 
be  copied  separately. 

The  minutes  of  the  tHal  are  not  required  by  law  to  be  furnished  to  the  Secre- 
tary of  State,  and  are  of  no  official  use  to  him,  and  the  practice  of  some  clerks  of 
copying  out  th-se  minutes  containing  the  names  of  jurors  and  witnesses  is  alUh 
gether  irregular  and  unnecessary. 

After  entering  all  the  convictions  and  sentences,  the  following  certificate 
should  be  added: 

I, ,  clerk  of  the  county  of ,  do  hereby  certifly  that  the  fore- 
going is  a  true  and  correct  transcript  of  all  the  convictions  for  criminal  offenses 

Ead  at  the  court  of ,  held  in  and  for  the  said  county  on  the 

Jay  of 18. . .  as  entered  in  the  minutes  of  said  court  kept  by  me,  as  the 

^lerk  thereof,  and  of  the  sentences  thereon. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name,  and  affixed  the 
seal  of  my  office,  at ,  the day  of ,  18. . 

In  the  city  and  county  of  New  York,  the  clerks  of  the  criminal  courts  will, 
3f  course,  describe  their  official  character  according  to  the  fact,  and  the  clerks 
yf  certain  city  courts  in  Brooklyn  and  Buffalo,  willalso  use  their  peculiar  titles 
in  this  certificate. 

Under  section  943  of  the  Code  of  Criminal  Procedure,  it  is  also  required  of 
the  clerk  of  the  court  to  transmit  within  twenty  days,  to  the  office  of  the  sec- 
retary of  state,  tlie  statements  of  indictments  tried,  etc.  These  should  be  made 
under  this  caption. 

Statement  of  the  number  of  indictments  tried  at  the  court  of  oyer  and  term- 
iner, held  at  the  court  house  in  the  town  of in  and  for  the  county  of 

,  on  the day  of ,  in  the  year  one  tiiousand  eight  hun- 
dred and ,  by  and  before  Hon ,  justice  of  supreme  court  of 

the judicial  district,  and  A.  B.  and  C.  D.,  justices  of  the  sessions  of 

the  said  county;  and  also  the  number  of  indictments  pending  in  the  said  court 
against  persons  who  were  discharged  during  the  session  of  the  said  court  with- 
out trial. 

The  whole  number  of  indictments  tried  at  the  said  court  was 

Of  which  one  was  for  murder,  first  degree,  in  which  the  defendant  was  found 
guilty  (or  was  acquitted). 

Three  for  grand  Jarceny,  first  degree,  in  two  of  which  the  defendants  wero 
trie  I,  and  in  one  was  found  guilty  or  was  acquitted. 

One  for  assault,  first  degree,  in  which  the  defendant  was ^ . . 

That  the  whole  number  in  which  convictions  were  had  was ,  and  the 

'Whole  number  in  which  the  defendant  was  acquitted  was 

That  Uie  whole  number  of  indictments  on  which  persons  were  discharged 
without  trial  during  the  session  of  the  said  court  was 

Of  which was  for  assault,  second  degree. 

And were  for  grand  larceny,  second  degree. 


-■«^ 
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rOr,  and  that  no  person  was  discharged  at  the  said  court  without  triaLI 

1 ,  clerk  of  the  county  of . . . .     . ,  and  clerk  of  the  court  oi  oyer 

and  terminer,  held  in  and  for  the  county  of ,  on  the day  of 

188. ..  do  hereby  certify  that  the  foregoing  is  a  true  and  correct 

statement  of  the  number  of  indictments  tried  at  the  said  court,  and  of  the 
number  of  indictments  against  persons  who  were  discharged  at  the  said  court 
without  trial. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name,  and  affixed 
the  seal  of  my  office,  at this day  of ^8. . 

This  form  will  be  varied  according  to  the  style  and  name  of  the  court, 
whether  of  general  sessions  of  the  peace,  oyer  and  terminer,  recorder's  court, 
in  certain  cities  named  in  Code  of  Criminal  Procedure,  or  otherwise,  and  ac- 
cording to  the  official  title  of  the  clerk. 

In  case  of  convictions  on  plea  of  guilty  the  following  form  may  be  used: 

[Caption  as  in  case  of  foregoing  statement  1 

There  were  also  two  persons  convicted  at  the  said  court  upon  their  own  con- 
fession and  plea  of  guilty,  one  of  whom  was  indicted  for ,  and  the 

other  for 

Convictions  in  Courts  of  Special  Sessions. 

By  section  944  of  the  Code  of  Criminal  Procedure,  coimty  clerks  are  required 
to  transmit  to  the  secretary  of  state  copies  of  all  certificates  of  convictions  by 
any  court  of  special  sessions  filed  with  them. 
The  following  will  be  the  form  of  such  returns: 
A  return  of  copies  of  all  certificates  of  convictions  made  by  courts  of  spe- 
cial sessions  in  the  county  of  ,  filed  with  the  county  clerk 

of  the  said  county,  since  the  transmission  by  him  of  any  transcripts 
of  criminal  convictions. 
The  certificates  are  then  to  be  copied  verbatim,  to  which  the  following  certi- 
ficate should  be  added: 

I ,  county  clerk  of  the  county  of ,  do  hereby  certify  that 

the  foregoing  are  true  and  correct  copies  of  all  certificates  of  convictions  made 
by  any  court  of  special  session ,  and  filed  in  my  office  within  the  period  above 
specined. 

Qiven  under  my  hand  and  seal  of  office,  at this day  of 

,  188. . . . 

The  reports  of  county  clerks  must  be  written  in  a  plain  hand,  so  that  no  mis- 
takes may  occur  in  the  filing  and  recording  thereof  in  the  oflice  of  the  secretary 
of  state.  Any  material  informality  in  saia  reports  will  compel  the  secretarjof 
state  to  send  the  same  back  at  the  expense  of  the  county  clerks  for  ameod- 
mcnt,  and  the  penalty  may  be  enforced  as  if  the  same  had  never  been  trans- 
mitted. Hereafter  the  statistical  year  as  to  criminal  returns,  will  end  on  the 
31st  of  October,  so  as  to  give  the  necessary  time  to  the  secretary  of  state  to 
make  up  his  annual  report  to  the  legislature. 

The  transcripts  of  convictions  ana  the  copies  of  certificates  must  be  on  sepa- 
rate sheets  rf  paper,  and  should  be  enclosed  in  a  strong  envelope  or  wrapiKT, 
directed  to  the  secretary  of  state,  and  sent  by  mail  or  by  express  at  the  expense 
of  the  county  clerk.  The  fees  of  county  clerks  for  all  services  in  transmission 
of  transcripts  of  conviction  and  reports  upon  statistics  of  crime  to  the  secretary 
of  state,  are  prescribed  by  the  Revised  Statutes  of  this  state. 

It  is  respectfully  sut^gested  to  county  clerks,  in  order  to  secure  prompt  and 
full  returns  of  convictions  in  courts  of  special  sessions  (not  of  record)  before 
police  justices,  justices  of  the  peace,  etc.,  that  a  circular  letter  sent  by  each 
county  clerii,  to  each  local  magistrate  in  his  coimty,  before  whom  any  convic- 
tions in  special  sessions  may  be  had,  in  language  and  form  somewhat  as  in  the 
subjoined  letter,  may  conduce  to  favorable  results.  It  is  also  respectfully  sug- 
gested, that  county  clerks  inform  justices  of  the  peace,  when  administering  to 
them  the  oath  of  office,  or  when  meeting  them  at  courts,  or  elsewhere,  as  to 
their  duties  under  the  Code  of  Criminal  Procedure. 


OF  Criminal  Procedure.  129 

CouMTT  Clerk's  Officb,  ) 

,  188..  y 

f\f ,  Jtutiee  of  the  Peace  (or  Police  Juttice): 

Dbar  Sir  —  The  Code  of  Criminal  Procedure  requires  the  county  clerk  to 
report  to  the  secretary  of  stale  on  or  before  the  fifth  day  in  each  month,  all 
certificates  of  convictions  made  by  any  court  of  special  sessions  (such  as  your 
court)  during  the  previous  month. 

Will  you  please  make  a  monthly  statement  to  the  county  clerk  from  time  to 
time  as  to  all  such  convictions,  and  in  case  theie  have  been  no  convictions  in 
your  court,  at  any  time  during  the  preceding  month,  then  please  make  and 
send  me  a  statement  to  that  effect,  over  your  official  signature. 

As  a  guide  in  preparing  certificates  of  convictions,  I  would  also  respectfully 
suggest  that  law  stationers  and  law  blank  publishers  at  Albany,  Rochester,  New 
York  citv  and  elsewhere,  publish  blank  forms  which  will  aid  materially  in  mak- 
ing up  the  proper  form  of  certificates  of  convictions. 

Yours  respectfully, 

A.  B., 

County  Clerk, 
K.  B. — Justices  of  the  peace,  police  justices,  etc. ,  in  making  certificates  of  con* 
▼iction,  will  observe  care  in  properly  describing  the  offense  as  defined  by  the 
Code  of  Criminal  Procedure  now  in  force. 

The  following  blank  form  of  certificate  of  convention  in  justice's  courts, 
etc.,  is  recommended  for  use  of  local  magistrates  in  reporting^  conviction^  to 
county  clerks,  or  in  case  the  justice  has  no  blank  form,  he  may  write  out  th« 
sams  adapted  to  the  case. 

Certificate  of  Conviction — General. 

COURT  OP  SPECIAL  SESSIONS, 

County  of ,  Town  of 


The  People  op  the  State  op  New  York 

against 
John  Doe. 

188.. 

The  above  named  John  Doe,  having  been  brought  before  John  Johnson, 
Esq,,  a  justice  of  the  peace  of  the  town  of ,  and  forming  a  court  of 

rial  sessions,  charged  with And 
above  named  John  Doe,  having  thereupon  pleaded guilty  and  de- 
manded (or  failed  to  demand)  a  jury,  and  having  been  thereupon  duly  tried, 

and  upon  such  trial  duly  convicted I  have  adjudged 

that  he  be  imprisoned  in  the    county  jail days,  or  pay 

a  fine  of dollars,  and  be  imprisoned  until  it  be  paid,  not  exceeding 

days. 

Dated  at  the  said  town  of    the day  of ,  188. . 


Justice  of  the  Peace, 
Pile  with  county  chjrk. 

A  like  form  may  be  used  by  police  justices. 

To  Sheriffs:  It  will  be  noticed  by  the  provisions  contained  in  the  Code  of 
Criminal  procedure,  ^  946,  that  within  twenty  days  after  the  adjournment  of 
any  criminal  court  of  record,  the  sheriff  in  the  county  in  which  such  court 
shall  have  been  held,  is  rcqiiir^d  to  transmit  to  the  omce  of  the  secretary  of 
state,  certain  statistics  in  relation  to  ^x^rsons  convicted  of  criminal  offenses. 

The  fees  and  compensation  for  services  of  sheriffs  in  reporting  statistics  of 
crime  are  a  county  charge,  to  be  audited  by  board  of  supervisors. 

Section  949  of  the  wiid  Code  of  Criminal  Procedure  imposes  the  duty  upon 
the  secretary  of  stnte  to  issue  such  forms  of  instruction  as  he  may  deem  proper 
and  requisite  for  the  execution  of  the  duties  therein  prescribed. 

The  lollowing  instructions  to  sheriffs  are  according  given: 
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Fint.  To  all  sheriffs  transmitting  reports  which  relate  only  to  persons  con- 
victed in  courts  of  record,  the  following  will  be  the  fonn  of  caption: 

Btpoit  of  the  sheriff  of  the  county  of to  the  Secretary  of  State  of 

the  state  of  New  York,  respecting  the  persons  convicted  of  offenses  at  the 
court  of  general  sessions  of  the  peace  (or  at  the  oyer  and  terminer  or  any  othei 

court  of  record),  held  in  and  for  the  said  county,  on  the     day  of 

,  made  pursuant  to  section  046  of  the  Code  of  Criminal  Procedure. 

The  following  will  be  the  tubjeeU  of  the  report: 

First.  You  will  state  the  name  of  the  convict,  and  if  he  or  she  has  two  or 
more  names  (or  alias),  you  will  state  them. 

Second.  The  crime  of  which  he  or  the  wot  convicted ,  at  the  court  held  in 
your  county,  such  as  perjury,  rape.  etc. 

Third.  His  or  her  occupation,  whether  a  mariner,  tradesman,  blacksmith, 
merchant,  lawyer,  tailoress,  and  the  like. 

Fourth.  Age  at  the  time  of  conviction,  and  sex. 

Fifth.  Is  he  or  she  married  or  single. 

Sixth.  His  or  her  native  country. 

Seventh.  The  degree  of  instruction  he  or  she  has  received;  whether  he  or 
she  can  read  and  write,  or  can  read  only,  or  whether  he  or  she  be  entirely  un- 
educated.    What  opportunities  he  or  she  has  had  of  religieus  instruction. 

Eighth.  Whether  his  or  her  parents,  or  either  of  them,  are  living,  and  which 
of  them. 

Ninth.  Whether  he  or  she  has  formerly  been  imprisoned  for  any  offense;  if 
any,  state  it. 

Tenth.  His  or  her  habits  in  respect  to  the  immoderate  use  of  ardent  spirits. 

Eleventh.  Any  other  fact  or  circumstance  in  his  or  her  condition,  habits  or 
circumstances  that  you  may  deem  useful  to  communicate. 

This  return  must  be  made  within /ttwi^y  days  after  the  adjournment  of  every 
criminal  court  of  record  held  in  the  county,  and  according  to  the  annexed  tab- 
ular form  marked  A,  and  it  should  be  signed  by  the  sheriff  in  his  official  char- 
acter, and  dated  at  the  time  of  signature. 

The  opportunities  which  the  jailers  and  turnkeys  have  of  conversing  with 
the  prisoners  will  generally  enable  them  to  acquire  the  knowledge  necessanr 
to  make  out  the  statements;  and  the  sheriff  should  instruct  them  accord- 
ingly, to  enable  them  to  do  so.  A  copy  of  this  pamphlet  should  be  kept 
in  the  jails  for  the  information  of  their  keepers.  Constables  who  bring 
prisoners  to  the  jail  wiil  often  be  able  to  communicate  information  upon 
many  of  the  subjects.  The  friends  and  relatives,  also,  of  the  convict  msy 
have  no  objection  to  do  the  same  ;  and  during  the  trial  of  the  cause,  the 
witnesses  will  be  able  to  inform  the  sheriffs  generally  on  all  the  desired 
particulars. 

With  all  these  means  of  information,  the  results  will,  doubtless,  sometimes 
be  imperfect.  Still  they  are  ample,  and,  if  faithfully  improved,  the  returns 
will  be  almost  universally  full  and  accurate. 

Second.  To  the  sheriffs  named  in  section  945  of  the  Code  of  Criminal  Proce- 
dure, to  wit:  in  counties  in  which  a  city  (or  cities)  is  situated. 

In  said  section  945,  it  is  provided  that  the  sheriffs  of  the  respective 
counties  in  which  incorporated  cities  are  situated,  shall  also  transmit  a  state- 
ment of  the  number  of  persons  convicted  in  courts  of  special  sessions,  city 
courts  and  police  courts  in  those  cities,  together  with  such  specifications  in 
each  case,  as  are  required  by  said  section.  Such  returns  must  be  replarly 
transmitted  to  the  office  of  the  secretary  of  state,  on  the  first  day  of  every 
month,  in  order  that  the  same  may  be  fully  entered  in  the  annual  report  re- 
quired from  this  office. 

This  duty,  it  will  be  seen,  relates  to  convictions  in  certain  minor  city 
courts,  courts  of  special  sessions  and  police  courts  held  in  the  various  cities 
of  the  state.  The  reports,  which  should  be  transmitted  to  this  office  on  the 
first  day  of  every  month,  will  be  in  tabular  form,  like  the  anne:sed,  marked 
B.  The  form  should  be  printed  on  ruled  paper,  the  ruling  directly  oppoajc 
the  printed  matter  on  the  left  margin  of  the  report,  in  order  that  a  systematic 
report  may  be  had  from  all  the  sheriffs  alike. 
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■Defo™  conTicWd 


3kir^<i^ataht^y 
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(C.) 


Form  or  Ekport  por  Collectino  Personal  Statisticsl 


I'OlJIiT OF....,    ) 

1>LATV  OF ) 


The  Peoplk  ) 
vs. 


I  . .  ..day  of 18S.. 


Qnpstion — What  is  your  name  and  occupaticnP 
Answer — 

Question — Wliat  is  your  age  ? 
Answer — 

Question— Wliere  were  you  bom  ? 
Answer — 

Question— A.  e  you  married  or  single  ? 
Answer — 

Question— WliHt  religious  instruction  have  you  received,  and  In  what  religions 
'uoininatiou  have  yxm  received  it? 
Answ«T —  ,      ^ 

Question—  What  education  have  you  received? 
Answer — 

Question — Are  your  parents  living  or  dead  ? 
Answer — 

Question — Are  you  temperate  or  intemperate? 
Answer — 

Quesi  ion— Have  you  been  before  convicted,  or  not,  of  any  crime  ;  if  you  have, 
F  what  crime  and  where  convicted  ? 
Answer— 


Jualice* 

Tiiis  form  is  suggested  for  convenience  of  sheriffs  and  justices  of  peacx;,  etc., 
I  procuring  iuformalion  respecting  convictions  in  courts  of  special  sessions, 
id  in  eliciting  the  information  indicated. 

The  Code  of  Criminal  Procedure,  in  section  948,  prescribes  a  penalty  for 
Bglect  of  duty  upon  the  part  of  any  county  clerk,  or  sherilT.  or  ma^strate, 
id  the  manner  of  enforcing  the  same,  which  the  secietary  of  state  smccrely 
)pes  there  may  be  no  occasion  t  >  enforce.  With  an  intelligent  a  d  prompt 
>mpliance  on  the  part  of  tiie  officials  charged  with  the  duty  of  making  re- 
orts  upon  criminal  convictions  to  the  oflice  of  the  secretary  of  state,  wbether 
I  courts  of  record  or  special  seasions.  it  is  believed  that  a  complete  and  valua- 
iport  uix>n  criminal  statistics,  may  be  annually  made  from  this  office  to  the 
igislature. 

Respectfully  submitted. 

FREDERICK  COOK. 

tkcretary  of  State . 
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Extradition. 


KEMORANDUM  RELATIVE  TO  APPLICATIONS  FOR  THE  EXTRA- 
DITION FROH  FOREIGN  COUNTRIES  OF  FUGITIVES  FROX 
JUSTICE. 

DEPARTMENT  OF  STATE.  ) 

WAMfkoTON.  October,  1892.  ) 

Extradition  will  only  be  asked  from  a  government  witli  wkicli  the  United 
States  has  >in  extradition  treaty,  and  only  for  un  offense  S|)ecitied  in  the  treity. 

All  applications  for  requisitionsshoulu  be  addressed  to  tbe  Secretary  of  State, 
a  compani^  by  the  necaimiry  papers  as  herein  stated.*  When  extradili^m  i» 
sought  for  an  offense  within  the  jurisdiction  of  the  State  or  Territorial  courts, 
the  application  must  come  from  the  Governor  of  the  State  or  Territory.  When 
the  offense  is  against  the  United  States,  the  application  should  come  ^rom  the 
Attorney-General . 

In  every  application  for  a  requisition  it  must  be  maJe  to  appear  tliat  one  of  ^ 
the  offenses  enumerated  in  the  extradition  treaty  between  the  United  States  and  ^ 
the  government  from  which  extradition  is  sought  has  been  committed  within  ^^ 
the  jurisdiction  of  the  United  States,  or  of  some  one  of  the  States  or  Terri-  — 
tones,  and  that  the  person  charged  therewith  is  believed  to  have  sought  i 
asylum  or  has  been  found  within  the  dominions  of  such  foreign  government. 

The  extradition  treaties  of  the  United  States  ordinarily  provide  that  the  sur- 
render of  a  fugitive  shall  only  be  granted  upon  such  evidence  of  criminalty 
accordins^  to  the  laws  of  the  place  where  the  fugitive  or  person  so  chiu|, 
shall  be  found,  would  justify  his  or  her  commitment  for  trial  if  the  crime  oi 
offense  had  been  there  committed. 

If  the  person  whose  extradition  is  desired  has  been  convicted  of  a  crime 
offense  and  escaped  thereafter,  a  duly  authenticated  copy  of  the  record  of  cc* 
▼iction  and  sentence  of  the  c  urt  is  ordinarily  sufficient. 

If  the  fugitive  has  not  been  convicted,  but  is  merely  charged  with  crime, 
duly  authenticated  copy  of  the  indictment  or  information,  if  any,  and  of 
warrant  of  arrest  and  return  thereto,  accompanied  by  a  copy  of  the  evideni 
upon  which  the  indictment  was  found,  or  the  warrant  of  arrest  issued,  or  ~ 
original  depositions  setting  forth  as  fully  as  possible  the  circumstancea  of  tl 
crime,  are  usually  necessnnr.     Many  of  our  tnaiies  require  the  production  oi 
duly  authenticatcvl  copy  of  the  warrant  of  arrest  in  this  country;  but  an  indii 
ment.  informa'ion,  or  warrant  of  arrest  alone,  without  the  accompanyi^ca^ 
pr  >ofs,  is  not  onlinnrily  sufficient.     It  is  desirable  to  make  out  as  strong  aca.«^ 
as  possible,  in  order  to  meet  the  contingencies  of  the  local  rcquirementa  at  XStMe^ 
phice  of  arrest. 

If  the  extradition  of  the  fugitive  is  sought  for  several  offenses,  copies  of  tbe 
several  convictions,  indictments,  or  informations,  and  of  the  documents  in  sup. 
port  of  each  should  be  furnished. 

Applicition  for  the  extradition  of  a  fugitive  should  state  his  full  name,  if 
knowu.  aud  his  alia^,  if  any.  the  offense  or  offenses  in  the  language  of  tie 
treaty  upon  which  his  extradition  is  desired,  and  the  full  name  of  the  penoa 
proposed  for  designation  by  the  President  to  leceive  and  convey  the  prisoner  to 
the  United  S  ates. 

As  the  application  proper  is  desired  solely  by  the  Department  as  a  basis  for 
its  action,  and  is  retained  by  it,  it  is  not  necessary  that  it  should  be  attached  to 
the  evidence. 

Copies  of  the  record  of  conviction,  or  of  the  indictment,  or  information,  snd 
of  the  warrant  of  arrest,  and  the  other  papers  and  documents  going  to  mnk» 

*The  onl7  exception  It  ronnd  tn  tbe  treaty  with  Mrxicn.  nnder  whfch.in  the  ref«  rf 
crimes  cnmioiued  in  tbe  frontier  States  or  Territories,  requisitions  m%j  be  matfe  dirvctly  hv 
tt  proper  authorities  of  the  Bute  or  Territory .  ( Article  3,  treaty  with  Mezioo,  caneluded 
December  11,  1891. 
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ividence  are  required  by  the  Department,  ia  the  first  instance,  as  abaai» 
testing  the  surrender  of  the  fugitive,  but  chiefly  in  order  that  they  may 
authenticated  under  the  seal  of  the  Department,  so  as  to  make  them 
»lc  as  evidence  where  the  fugitive  is  arre>ted,  upon  the  question  of  hia 
er. 

s  of  nil  papers  going  to  make  up  the  evidence,  transmitted  as  herein 
I,  including  the  record  of  conviction,  or  the  indictment,  or  informa- 
d  the  warrant  of  arrest,  must  be  duly  certified  and  then  authenticated 
le  great  seal  of  the  Slate  making  the  application  or  the  seal  of  the 
lent  of  Justice,  as  the  case  may  be:  and  this  Department  wlUauthenti- 
seal  of  the  State  or  of  the  Department  of  Justice.  For  example,  if  & 
on  is  made  l)efore  a  justice  of  the  peace,  the  official  character  of  the 
inrl  his  authority  to  administer  oaths  should  be  attested  by  the  counts 
other  superior  certifying  officer;  the  certificate  of  the  county  clerk 
ye  authenticated  by  the  Governor  or  Secretary  of  State  under  Uie  seal 
tate.  and  the  latter  will  be  authenticated  by  this  Department.  If  there 
ne  authentication,  it  should  plainly  cover  all  the  papers  attached. 
*  the  papers  herein  required  in  the  way  of  evidence  must  be  transmitted  'in 
e,  one  copy  to  be  retained  in  the  files  of  the  Department,  and  the  other, 
thenticated  by  the  Secretary  of  State,  will  be  returned  with  the  Presi- 
arrant.  for  the  use  of  the  agent  who  may  be  designated  to  receive  the 
As  the  Governor  of  the  State,  or  the  Department  of  Justice.  alsO' 
ly  requires  a  copy,  prosecuting  attorneys  should  have  all  pa;pcrs  made  in 
t'. 

e  practice  of  some  of  the  countries  with  which  the  United  States  ha» 
in  order  to  entitle  cop'es  of  depositions  to  he  received  in  evidence  tlie 
roducine  them  is  required  to  declare  under  oaih  that  they  are  true  copies^ 
riginal  depositions.  It  is  desirable,  therefore,  that  such  agent,  either 
comparison  of  the  copies  with  the  originals,  or  from  having  been  pres- 
le  attestations  of  the  copies,  should  be  prepared  to  make  such  declara- 
Vhen  the  original  depositions  are  forwarded,  such  declaration  is  not 

cations  by  telegraph  or  letter  are  frequently  made  to  this  Department 
Qtervention  to  obtain  the  provisional  arrest  and  detention  of  fugitives- 
7u  countries,  in  advance  of  the  presentation  of  the  formal  proofs  upon 
,' demand  for  their  extradition  may  be  based.  Such  applications  should 
3cifically  the  name  of  the  fugitive,  the  offense  with  which  he  is  charged. 
;um8tances  of  the  crime  as  fully  as  possible,  and  a  description  and 
;ation  of  the  accused.  It  is  always  helpful  to  show  that  an  indictment 
1  found  or  a  warrant  of  arrest  has  been  issued  for  the  apprehension  of 
ised.  In  Great  Britain  the  practice  makes  it  essential  that  it  shall  appear 
warrant  of  arrest  has  been  issued  in  this  country.* 
should  be  taken  to  observe  the  provisions  of  the  particular  treaty  under 
xtradition  is  sought,  and  to  comply  with  any  special  provisions  <  on- 
herein.  The  extradition  treaties  of  the  United  States  may  be  found  itt 
ral  volumes  of  the  Statutes  at  Large,  in  the  '*  Revised  Statutes  of  the 
States  relating  to  the  District  of  Columbia  and  Post  Roads,  together 
iblic  Treaties  in  force  on  the  1st  day  of  December,  1873,"  and  in  the 
of  Public  Treaties,  1887.  Copies  of  individual  treaties  will  be  furnished 
department  upon  application. 

offense  charged  be  a  violation  of  a  law  of  a  State  or  Territory,  the 
jthorized  by  the  President  to  receive  the  fugitive  will  be  required  ta 
him  to  the  authorities  of  such  State  or  Territory.  If  the  offense 
be  a  violation  of  a  law  of  the  United  States,  the  ngent  will  be  required 
er  the  fugitive  to  the  proper  authorities  of  the  United  Stales  for  the 
district  having  jurisdiction  of  the  offense. 

iiUer  inf  >rmation  withreepecttoproc^ure  in  cascB  of  provltlonal  arrest  wiihla 
urlsdictioD,  tee  Departments  memorandum  of  May,  1S90. 
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Where  the  requisition  is  made  for  an  ofFenae  against  the  laws  of  a  SUdt  of 
Tenitory.  the  ex|)euses  atiending  the  apprehension  and  deUvery  of  the  fugitive 
must  be  borne  by  such  8tHte  or  Teiritory.  Expenses  of  extradition  are  do- 
frayed  by  tlie  United  States  only  when  the  ofFense  is  against  its  own  laws. 

A  strict  compliance  with  these  requirements  ma^  save  much  delay  and  ex- 
pense to  the  party  seeking  the  extradition  of  a  fugitive  criminal. 


MEMORANDUM  RELATIVE  TO  THE  EXTRADITION  OF  FUGI- 
TIVES FROM  THE  UNITED  STATES  IN  BRITISH  JURISDIC- 
TION. 

DEPARTMENT  OF  STATE,        I 
Wabhinoton,  Jfasf,  1890. ) 

Where  application  is  made  for  a  requisition  for  the  surrender  of  a  fugitive 
from  the  justice  of  the  United  States  in  British  jurisdiction,  it  must  be  made 
to  appear — 

1.  That  one  of  the  offenses  enumerated  in  the  treaties  between  the  Unitt^ 
States  and  Great  Brita  u  has  been  committed  within  the  jurisdiction  of  the 
United  S'ates  or  of  some  one  of  the  State?  or  Territories, 

2.  That  tlie  piTson  ciiarged  with  the  offense  has  sought  an  asylum  or  bitQ 
found  within  the  Britisli  dominions. 

All  appl'catit)ns  for  reijuisiiions  shcmld  be  addressed  to  the  Secretary  of 
State,  onii  forwarded  to  the  Department  of  State,  accompanied  witj  the  neres- 
sary  papers,  as  herein  stated,  and  must  furnish  the  full  name  of  the  person 
proposed  f<jr  desigiiati(»n  by  the  President  to  receive  the  prisoner  and  convt*y 
him  to  th«^  United  States.  Wlien  the  <>lfense  is  within  the  jurisdiction  of  the 
Slate  rouris.  the  applii'ati(Mi  niu.st  enme  fro'U  the  Governor  of  the  State.  Wbcn 
the  olTeuse  is  apiiiist  the  United  States,  the  application  must  come  from  tie 
A't  Tney  G<'neral  or  the  pn)per  executive  department. 

It  is  s  ipulated  in  the  treaties  with  Gr<  at  Briluin  that  extradition  shall  only 
be  granted  on  sueh  evidence  of  eriminalitv  as.  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial  if  the  crime  or  offense  had  there  been 
committed. 

It  is  admissible  as  constituting  such  evidence  to  produce  a  pro|>erly  certified 
coj>y  of  an  indictment  founii  against  the  fugitive  by  a  grand  jury,  or  of  any 
information  made  before  an  examining  magistrate,  accompanied  by  one  or 
more  depositions  setting  forth  as  fully  as  pos.sible  the  circumstances  of  the 
crime.     An  indictment  alone  has  been  held  to  bo  i'^sufficient. 


dence  of  ])roceedings  under  this  art." 

The  fift<enlh  scciion  of  the  same  act  provides  as  follows:  ''Forei^^^*^*"* 
rants  and  depositions  or  statements  on  oath,  and  copies  thereof,  and  certiti^^^ 
of.  or  judicial  documents  st  iiing  the  fact  of  a  conviction,  shall  be  deemeil  i^^J 
authenticated  lor  the  purpos<»s  of  this  act  if  authenticated  in  manner  providr 
for  the  time  bein.ir  by  law.  or  authenticated  as  follows:  (1)  If  the  warrant  pui 
ports  to  b(!  signed  by  a  judge,  magistrate  or  officer  of  the  foreign  sate  where 
the  same  was  issued;  {J)  if  the  depositions  or  statements  or  the  copies  thereof 
]mrport  to  In*,  reriitied  under  the  hand  of  a  judge,  magistrate  or  officer  of  the 
iforeign  .^^tate  when;  the  same  were  taken  to  lie  the  original  depositions  or  state- 
in  nts.  or  to  be  true  copies  thereof,  as  the  case  may  require;  and  (3)  if  the  ccr- 
tiMcMte  (»f.  or  judicial  documenis  stating  the  fact  of  conviction  purports  to  l^ 
certified  by  a  judge,  magistrate,  or  ot]icer  of  the  foreign  state  where  the  coi> 
viction  took  place;  and  if  in  every  case  the  warrants,  depositions,  statements 
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copies,  certificates  and  judicial  documents  (as  tbe  case  may  be)  are  authenti- 
cated bj  the  oath  of  some  witness  or  by  being  sealed  with  the  official -seal  of 
the  minister  of  justice,  or  some  other  minister  of  state;  and  all  courts  of  jus- 
tice, justices  and  magistrates,  shall  take  judicial  notice  of  such  oflSciul  seal,  and 
shall  admit  tbe  documents  so  authenticated  by  it  to  be  received  in  evidence 
without  further  proof." 

If  the  fugitive  be  charged  with  the  violation  of  a  law  of  a  State  or  Territory, 
his  delivery  will  be  required  to  be  made  to  the  authorities  of  such  State  or  Ter- 
ritory. 

If  the  offense  charged  be  a  violation  of  a  law  of  the  United  States  (such  as 
piracy,  murder  on  board  vessels  of  the  United  States,  or  in  arsenals  or  dock- 
yards, etc.).  the  delivery  will  be  required  to  be  made  to  the  officers  or  authori- 
ties of  the  United  States. 

Where  the  requisition  is  made  for  an  offense  against  the  laws  of  a  State  or 
Territory,  the  expenses  attending  the  apprehension  and  delivery  of  the  fugitive 
must  be  borne  by  such  State  or  Territory.  Expenses  of  extradition  are  de- 
frayed by  the  United  States  only  where  the  offense  is  against  its  own  laws. 

PROVISIONAL  ARREST. 

Applications  both  by  telegraph  and  by  letter,  are  frequently  made  to  this 
department  fur  its  intervention  to  obtain  the  arrest  and  provisional  detention 
of  fugitives  from  justice  in  England,  Scotland,  or  Ireland  in  advance  of  the 
presentation  of  the  formal  proofs  upon  which  a  demand  for  their  extradition 
may  be  based.  In  such  cases  the  only  manner  in  which  the  department  can 
intervene  is  by  informing  tlie  Minister  of  the  Unite  1  States  in  London  of  the 
facts  and  instructing  him  to  take  the  necessary  measures.  This  the  Minister 
does  by  authorizing  some  one  connected  with  the  liCgation  to  make  complafnt 
on  oath  before  a  magistrate,  in  accordance  with  the  re(^uirements  of  the  British 
extradition  act  of  1870.  The  form  of  this  complaint  is  hereto  annexed  as  ap- 
pendix 2.  Attention  is  invited  to  its  provisions,  and  especially  to  the  state- 
ment deponent  is  required  to  make  that  he  is  informed  and  believes  that  a  v  ar- 
lant  has  been  issued  in  the  foreign  country  for  the  arrest  of  the  accused.  This 
department,  when  requested  to  intervene  in  such  a  case,  should  always  be 
enabled  to  inform  the  Minister  that  such  a  warrant  has  been  issued,  in  order 
that  the  complaint  before  the  British  magistrate  may  be  made  in  due  form  and 
without  delay. 

Appendix  1. 

The  tenth  article  of  the.  treaty  between  the  United  States  and  Great  Britain, 
concluded  August  9,  1842.  provides  for  the  surrender  of  criminals  for  (1)  mur- 
der, (2)  assault  with  intent  to  commit  murder,  (3)  piracy,  (4)  arson,  (5)  robbery, 
(6)  ft)rgery.  (7)  the  utterance  of  forged  paper. 

The  convention  concluded  July  29,  1889,  provides  for  extradition  for  the 
following  additional  offenses : 

1.  Manslaughter,  when  voluntary. 

2.  Counterfeiting  or  altering  money;  uttering  or  bringing  into  circulation 
counterfeit  or  altered  money. 

3.  Embezzlement;  larceny;  receiving  any  money,  valuable  security  or  other 
property,  knowing  the  same  to  have  been  embezzled,  stolen  or  fraudulently 
obtained. 

4.  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee  or  director  or  member 
or  officer  of  any  company,  made  criminal  by  the  laws  of  both  countries. 

5.  Perjury,  or  subornaiiou  of  perjury. 

6.  Rape;  abduction;  child-stealing;  kidnapping. 

7.  Burglary;  house-breaking  or  shop-breaking. 

8.  Piracy  by  the  law  of  nations. 

9.  Revolt  or  conspiracy  to  revolt  by  two  or  more  persons  on  board  a  ship  on 
the  high  seas,  against  the  authority  of  the  master;  wrongfully  sinking  or  de- 
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stroyiDg  a  vessel  at  sea,  or  attempting  to  do  so;  assaults  on  board  a  ship  oq 
the  high  seas,  with  intent  to  do  grievous  bodily  liarm. 

10.  Crimes  antl  offenses  against  the  laws  of  both  countries  for  the  suppres- 
sion of  slavery  and  slave-trading. 

Extradition  is  also  to  take  place  fcr  participation  in  any  of  the  crimes  men- 
tioned in  this  convention  or  in  the  aforesaid  tenth  article,  provided  such  par- 
ticipation be  punishable  by  the  laws  of  both  countries. 

By  the  seventh  article  of  the  convention  of  1889,  it  is  stipulated  as  follows: 

"  The  provisions  of  the  said  tenth  article  (of  the  treaty  of  1842)  and  of  this 
conve  ition  shall  apply  to  persons  convicted  of  the  crimes  therein  respectively 
named  and  specifltil  whose  sentence  therefor  shall  not  have  been  executed." 

The  eighth  article  of  the  convention  of  1^89.  ii  as  fellows: 

•'The  present  convention  shall  not  apply  to  any  of  the  crimes  herein  specified 
which  shall  have  been  a  mraitted,  or  to  any  conviction  which  shall  have  been, 
pronounced,  prior  to  the  date  at  which  the  convention  shall  come  into  force. 

The  ninth  article  provides  that  the  convention  "shall  come  into  force  tei 
days  after  its  publication,  in  conformity  with  tbe  forms  prescribed  by  the  lawi 
of  the  high  contraclini?  parties."    The  convention  was  proclaimed  both  in  tht 
United  States  and  in  Great  Britain  March  25,  1890,  and  thus  came  into  forc^^ 
in  both  countries  April  4,  1890. 

Appendix  2. 

[Fi/rm  of  information  uud  in  obtaining  provisional  warrant*  qfarrtit  in  tk^ 

United  Kingdom  of  Great  Britain  and  Ireland.] 

Metropolitan    )  The  Information  op. 
Police  District, 
to  teit  : 

of ...  taken  on  oath  this day  of ,  in  the  year  of  our 

Lord  one  thousand  eieht  hundred  and ,  at  the  Bow  street  police  court, 

in  the  county  of  Middlesex,  and  witliin  the  Metropolitan  p  tlice  district,  before 
me,  the  undersigned,  one  of  the  magistrates  of  the  police  courts  of  the  metrop- 
olis, sitting  at  the  police  court  aforesaid. 

Who  saith  that late  of  ... « ,  is  accused  [or  convicted]  of  the 

commission  of  the  crime  of within  the  jurisdiction  of ,  and 

now  suspected  of  being  in  the  United  Kingdom.  I  make  this  application  on 
behalf  of  the    government. 

I  produce    

I  am  informed  and  verily  believe  that  a  warrant has  been  issued  in 

.....  for  the  arrest  of  the  accused;  that  the  said  government  will  demand 

h  extradition  in  due  course,  and  that  there  are  reasonable  grounds  for 

supposing  the  accused  may  escape  during  the  time  necessary  to  present  the 

diplomatic  requisition  for  h surrender,  and  I  therefore  pray  that  a 

provisional  warrant  may  issue  under  the  provisions  of  88  and  34  V.  c.  62  s.  8. 

Sworn  before  me,  the  day  and  year  first  above  mentioned,  at  the  police  court 
aforesaid. 


Extradition  Forms 
L.  12. 


INFORMATION. 


STATE  OP  NEW  YORK.  ) 

EXKCUTIYB  CHAMBBB.  f 

The  following  rules  will  be  observed  hy  the  Governor  of  the  State  of  New 
York  in  reference  to  applications  for  requisitions  on  governors  of  other  States 
and  Territories,  and  the  Chief  Justice  of  the  Supreme  Court  of  the  District  of 
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Columbia  (U.  S.  R  S..  §  5278;  K.  S.  relating  to  the  District  of  Columbia, 

§843). 

The  applieatioQ  must  be  made  by  the  district  attorney  of  the  county  in  which 
the  offense  was  committed,  and  must  be  in  duplicate  original  papers,  except 
indictments,  which  must  be  certified  copies. 

The  following  must  appear  by  the  certificate  of  the  district  attorney: 

A.  The  full  name  of  the  person  for  whom  extradition  is  asked,  together 
with  the  name  of  the  agent  proposed ,  to  be  accurately  spelled,  in  Roman  capi* 
tal  letters,  for  example:  JOHN  DOE. 

B.  That  in  his  opinion  the  ends  of  public  justice  require  that  the  alleged 
criminal  be  brought  to  this  State  for  trial,  at  the  public  expense,  and  that  he 
is  willing  that  such  expense  be  a  charge  on  the  county  in  which  the  crime  was 
committed. 

C.  That  he  believes  he  has  sufficient  evidence  to  secure  a  conviction  of  the 
fugitive. 

D.  That  the  person  named  as  agent  is  a  proper  person,  a  public  officer  (nam- 
ing his  official  position),  and  that  he  has  no  interest  in  the  arrest  of  the  fugi- 
tive. 

E.  If  there  has  been  any  former  application  for  a  requisition  for  the  same 
person  growing  out  of  the  same  transaction,  it  must  be  so  stated,  with  an  explana- 
tion of  the  reasons  for  a  second  request,  together  with  the  date  of  such  appli- 
cation, as  near  as  may  be. 

F.  If  the  fugitive  is  known  to  be  under  either  civil  or  cr'minal  arrest,  the 
fact  of  such  arrest  and  the  nature  of  the  proceedings  on  which  it  is  based  must 
be  stated. 

G.  That  the  application  is  not  made  for  the  purpose  of  enforcing  the  collec- 
tion of  a  debt,  or  for  any  private  purpcjse  whatever,  and  that  if  the  requisition 
applied  for  be  granted,  the  criminal  proceedings  shall  not  be  used  for  any  of 
said  objects. 

H.  That  all  papers  in  duplicate  have  been  compared  with  each  other  and  are, 
in  all  respects,  exact  counterparts. 

I.  Whether  the  offense  charged  is  a  felony  or  a  misdemeanor,  with  a  concise 
definition  thereof,  and  a  particular  reference  to  the  statute,  giving  chapter,  title, 
article,  page  and  section,  together  with  any  amendments  thereto,  defining  the 
offense  ancl  stating  the  punishment  therefor. 

J.  When  more  than  one  year  has  elapsed  since  the  commission  of  the  crime, 
a  full  explanation  must  Ix)  given;  and  upon  an  application  where  no  indict- 
ment has  been  found,  the  reasons  therefor  must  be  stated. 

1.  In  cases  of  false  pretenses,  embezzlement  or  forgery,  and  all  offenses 
known  as  such  prior  to  the  enactment  of  the  Penal  Code,  the  affidavit  of  the 
principal  complaining  witness  or  informant  that  the  application  is  made  in  good 
faith,  for  the  sole  purpose  of  punishing  the  accused,  and  that  he  does  not  desire 
or  expect  to  use  the  prosecution  for  the  purpose  of  collecting  a  debt,  or  for  any 
private  purpose,  and  will  not  directly  or  indirectly  use  the  same  for  any  of  said 
purposes. 

2.  Proof  by  affidavit  of  facts  and  circumstances  satisfying  the  Executive  that 
the  alleged  criminal  has  fled  from  the  justice  of  the  State,  and  is  in  the  State 
on  whose  Executive  the  demand  is  requested  to  be  made,  must  be  given.  No 
mere  unsupported  allegation  will  be  received  or  accepted  as  conclusive  upon 
this  point.  In  addition  to  ihQ  facts  and  circumstances  required,  it  must  affirma- 
tively appear  what  the  occupation  of  the  accused  at  the  time  of  flight  was; 
whether  he  was  a  resident  or  only  in  the  State  transiently;  whether  he  was 
married;  when  the  alleged  fugitive  left  the  State,  and  in  general  the  previous 
history  of  the  ncrused  so  faras  it  can  be  ascertained  —  in  short,  the  affiant's 
reasons  for  his  belief  that  the  accused  is  a  fugitive  from  justice,  and  whether  he 
is  in  the  surrendering  State  transiently,  or  making  it  his  residence,  and  his  occu- 
pation therein.  If  the  affidavit  be  not  made  by  the  district  attorney  or  some 
public  officer,  the  district  attorney  must  certify  that  the  affiant  is  a  respectable 
I>erRon  and  entitled  to  credit. 


\ 
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3.  If  an  indictment  has  been  found,  certified  co;ie8,  in  duplicate,  n^^misjl 
accotiipaiij  tlic  application. 

4.  If  an  indictment  iias  not  been  found  \hc  fact9  and  cireunutantcM  sho^  ^Qg 
the  co:nniis.sion  of  tlie  crime  cliarg'jd.  an<i  that  the  accused  perpetrated  tl;e 
same,  must  Ixi  sliown  by  deposition^  taken  before  a  nwffistraUia  notary  pu  "^iJc 
U  not  a  inaj:i.strate  within  the  meaning  of  the  statutes)  in  support  of  an.  ji]. 
form:iii  >.i  which  must  always  be  furnished  in  such  case,  and  no  applicTL  ^joQ 
will  bo  r-.*Cfived  or  considenSl  which  is  based  on  an  information  standinasr  hr 
itself.  C\inclusi<)ns  will  not  be  cmsiilercd  except  in  connection  with  the  V^^{g 
and  circum^tanc-s  from  which  they  are  drawn. 

5.  If  the  crime  of  foreery  w  charged,  an  atfidaiit  of  the  person  whose iXsi/De 
is  alleged  t  j  have  l»een  forged,  must  be  produced,  or  its  abtsence  satisfaciv^tily 
explained. 

6.  It  the  crime  charged  is  seduction,  corroborative  CTidence  must  lye 
furnisticd  by  atlidavit  of  one  or  more  witnesses  taken  before  a  magi«»:ra.t.e 
whether  an  indictment  has  lxH.'n  found  or  not. 

7.  Except  as  to  the  whereabouts  of  the  accused,  tlie  sources  of  informali^:^*' 
and  iM.'lii'f  s'ated.  must  Ite  given  an.l  the  reason  why  such  information  is  n.^^ 
verified  by  the  person  possessing  it  staled.  , 

8.  It  should  Im>  shown  that  a  warrant  has  been  issued,  and  duplicate  ccrtifi^^=^ 
copies  of  the  same,  together  with  the  returns  thereto,  must  be  fumuJied  upr  "^^ 
an  application. 

9.  In  all  cases  of  extradition  where  tlie  fugitive  is  beyond  the  jurisdictioa 
the  Unite  1  States,  the  applicati*  n  must,  in  the  first  instance.  Iw  preM^pteil 
the  Governor.  All  such  papeis  must  be  presented  in  tripiicaU^  and  confer 
to  the  foregoing  rules.  1  he  triplicate  copies  must  each  be  cenifiwi  bv  il 
npi^iJitrate  an  1  mu.>t  e:ich  contain  a  copy  of  the  information,  of  tlie  depontioi 
in  support  thereof,  aud  of  a  tcarntnt  i!>sued  thereon  against  the  accused  fortl 
ofTens--*  char-ie*!.  Triplicate  copies  of  aii  iiapers  are  absolutely  necessary.  ] 
foreign  countries  indictmeats  are  not  recognizetl  and  are  absolutely  useless. 

In  Canatlian  extradition  each  of  the  three  sets  of  the  pnpers  required  niu 
contain  one  of  the  thrt-e  triplicate  copies  of  the  information,  depositions  air 
one  of  the  three  tripUoite  original  wammts  issued  thereupon;  n'so  each  orij 
nal  warrnnr  must  he  accompaniitl  by  a  copy  of  itself,  and  all  certified  in  t] 
form  given  on  ]>age  145.  sixth  Moak's  English  Reports.  Follow  closely  tl 
practice  irivt-n  in  tliis  volume,  pacfs  144-147. 

A  c  »py  of  th.»  rules  governing  Vnite<!  States  extradition  will  be  fumished< 
appl  cation  to  tiie  Slate  Department  at  Washington. 

10  Applications  will  not  l)e  considered  unless  it  afBrmativel}'  appears  tt^  at 
the  allegcii  fugitive  was  in  this  State  at  the  time  of  the  conunission  of  t-  ^it 
offense.     Ext^■lte^ri*orial  crime  is  not  within  the  extradition  laws. 

11.  The  otficial  chanicter  of  the  ctlii-er  taking  the  affida vits or  depositions  ajrx/ 
•f  I  he  orti  -fT  who  i>f»ut*<l  the  warrants  must  be  duly  certified. 

1*2.  Tuf  district  attorney  &>ki  g  a  i-equisili<m  mult,  within  six  months,  unlcsf 
S(>>ner  req  lesie  1.  aft'-*r  it  is  issueil.  make  a  return,  accompanied  by  the  affidavit 
of  the  agent  named  therein,  fully  .<%tating  all  proceedings  had  thereunder  and 
upon  til'.'  information  or  indictment  on  which  the  same  was  based. 

13.  The  Governor  of  ih  s  State  will  deliver  over  to  the  Executive  of  any 
other  State  or  Territory  p>ers^>ns  charge<l  therein  with  crime,  only  when  the  de- 
mand is  aocompanie*!  by  documents  and  proofs  which  are  in  aaxirdance  with 
the  extrailitii»n  laws. 

14.  Ui>*in  the  n-newal  of  an  application,  for  example:  ontheground  that  the 
fugitive  iia'^  fled  to  another  Stale,  not  having  lieen  found  in  the  Slate  on  which 
ih"  tirsi  was  granted,  new  paiH.*r»>  in  conformity  with  the  above  rules  must  U 
furni>;iMl. 

15.  .\11  rules  lieretofore  issueil  by  the  Executive,  in  the  matter  of  the  extra- 
dition «»f  fuiritives  from  justice,  are  herebv  abrogated. 

Appro  ve«  I  V'l/iutiry  1,  1892. 

ROSWELL  P.  FLOWER 

GovenHH'. 
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No.  382. 

Restoration  to  Citizenship. 

STATE  OF  NEW  YORK, 
Executive  Chamber, 

Albany,  October  12,  1885. 

Applications  for  restoration  to  citizenship  may  be  made  at  such  time  after 
ischarge  from  imprisonment  as  the  Executive  shall  deem  reasonable,  under 
be  following  regulations: 

I.  All  applications  must  be  presented  by  petition,  which  should  be  written 
Q  a  distinct  hand,  subscribed  and  sworn  to  by  the  applicant. 

II.  Give  full  name  and  alias  in  Roman  letters,  for  example,  JOHN  DOE. 

III.  Tbe  petition  must  give  the  following  particulars  of  the  conviction: 
.  The  place  and  county.  2.  The  crime.  3.  The  court.  4.  Name  of  judge  and 
listrict  attorney,  if  known.  5.  The  date  of  sentence.  6.  The  date  when  re- 
cived  in  prison.  7.  Tbe  term.  8.  The  amount  of  reduction  of  sentence 
arncd  by  good  conduct.  9.  The  date  of  discharge.  10.  The  name  of  prison 
►r  penitentiary.  11.  Place  of  residence  at  time  of  conviction.  12.  The  cUias 
;iven  on  conviction. 

IV.  The  petition  must  state  if  any  previous  application  has  been  made  for 
'estoration. 

V.  The  certificate  of  prison  officials  upon  discharge  from  prison,  showing 
hat  the  applicant  earned  reduction  of  sentence  for  good  conduct,  must  be  pro- 
luced,  or  its  absence  satisfactorily  explained. 

VI.  A  certified  copy  of  the  sentence  or  record  of  conviction  must  be 
■urnished. 

VII.  If  the  applicant  has  a  family,  the  petition  must  so  state. 

VIII.  The  petition  must  fully  give  the  history  and  occupation  of  the  appli- 
cant since  his  discharge  from  prison,  to  the  date  of  the  application. 

IX.  The  petition  must  be  accompanied  by  letters  from  reputable  persons  and 
jniployers,  if  any,  who  have  I  een  acquainted  with  the  applicant  since  his  dis- 
charge from  prison,  showing  that  he  has  lived  a  life  of  sobriety,  industry'  and 
louesty,  and  that  if  he  has  a  family,  he  has  faithfully  cared  for  it  to  the  best 
>f  his  ability. 

X.  Upon  the  renewal  of  an  application,  new  papers  in  conformity  with  the 
ibove  must  be  furnished. 

XI.  If  the  applicant  has  been  convicted  of  an  offense  or  offenses  other  than 
hat  for  which  he  seeks  restoration,  he  must  so  state,  give  the  particulars  re- 
juired  by  Rule  III  in  each,  and  comply  with  Rule  VI.  A  restoration  to  citi- 
'.enship  covers  only  the  particular  offense  therein  recited. 

XII.  By  reason  of  the  pressing  engagements  of  the  governor  during  the 
session  of  the  legislature,  and  for  thirty  days  thereafter,  no  application  will  be 
considered  or  decided  during  that  period,  but  applications  will  be  received  r.t 
my  time,  and  considered  in  the  order  of  their  presentation,  after  the  period 
ibove  mentioned. 

XIII.  Applications  must  be  indorsed  with  the  name  and  post-office  address 
with  street  and  number,  if  any,)  of  the  person  with  whom  correspondence 
nay  be  had  concerning  the  restoration,  and  to  whom  the  writ,  if  granted,  may 
)c  mailed. 

XIV.  Papers  must  be  separately  prepared  in  accordance  with  the  above  rules 
for  each  applicant  for  restoration. 

..lo.... 

To  the  Governor  of  the  State  of  New  York: 

I  hereby  make  application  for  restoration  to  citizenship. 

My  full   name  is   [Give  name   and  alias  in  Roman  letters,  for  example, 

FOllN  DOE.     See  Rule  II] ;   the  name  I  gave  on  conviction  was 

;  I  was  convicted  in  the  county  of of  the  crime  of in 

the  court  of ,  Hon    ,  Judge,  presiding;  prosecuted  by , 

iistrict  attorney;  sentenced ,  18. . ;  received  in prison,  county 
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peniteDtiaiy, ,18..;  for  the  term  of years months. 

line,  $.   . . ;  earned years, months, days  for  eood 

conduct,  and  was  discharged  therefrom  ,  18..    (See  Rule  HIT)    I 

hafe  not  been  convicted  of  any  other  offense  except  as  follows  flf  conyicted  of 
any  other  offense  or  offenses  give  particulars  as  required  by  Rule  XI]: 

•  ••••••••••••••••••••   •   ••  •••••••••••••••••••••••••••••••••••••••••   •••• 

I  made  a  previous  application  for  restoration  to  citizenship  on  or  about 

,  18. .    (See  Rule  IV.;    At  the  time  of  my  conviction  I  resided  at  (see 

Rule  III) 

My  history  and  occupation  from  the  date  of  my  discharge  from  prison  to  this 
date  have  been  as  follows  (see  Rule  VIII) 


Annexed  hereto  and  forming  a  part  of  this  application  is  my  certificate  of 
discharge  from  prison,  showing  that  I  earned  a  reduction  of  my  sentence  for 
good  conduct  thoreia  (see  Rule  V) 


and  letters  from  reputable  persons,  among  them  those  of  my  employers  since 
my  discharj^  from  prison,  who  have  been  well  acquainted  with  me  since  that 
date,  showing  that  I  have  lived  a  life  of  sobriety,  industry  and  honesty  (see 
Rule  IX),  and  that  I  have  faithfully  cared  for  my  family  to  the  best  of  my 
ability,  which  consists  of  the  following  persons:  (see  Rule  VII) 


Annexed  hereto  and  forming  a  part  of  this  application  is  a  certified  copy  of 
my  sentence  or  record  of  conviction.    (See  Rule  VI.) 

[PeUtioner  sign  name  here.] 

STATE  OP ) 

County  of  j*** 

,  being  duly  sworn,  says  that  the  foregoing  petition  is  true 

to  his  own  knowled|;e.  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true.  (See 
Rule  I.) 

[Petitioner  sign  name  here.] 

No street, 


Subscribed   and  sworn  to  before  me,  ) 

18..      f 


••••••■   ••.«••• 


this day  of 


,18.. 


[Endorsement  on  back.] 
Rules  and  Application  for  Restoration  to  Citizenship  of  . 


Correspondence  may  be  had  with,  and  the  restoration,  if  granted,  may  be 
mailed  to 


No street, 

,  New  York. 
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Pardon  and  CommutadoDB. 

STATE  OF  NEW  YORK, 
Executive  Chahbbb, 

Albany,  January,  1892 

BULBS  GOVEBKINO  APPLICATIONS  FOB  PABDONS  AND  COMMUTATIONS  OF  BBN« 

TENCB. 

1.  All  applications  and  accompanying  documents  should  be  written  in  a  dis- 
tinct hand,  and  include  the  following  papers,  information  and  statements  pre- 
pared as  hereinafter  described. 

a.  Certified  copy  of  the  record  of  conviction. 

b.  The  full  name  of  the  person  for  whom  clemency  is  asked,  accurately 
spelled  in  Roman  Capital  letters,  for  example:  JOHN  DOE — and  the  alias  (if 
«ny),  under  which  he  may  have  been  convicted,  together  with  the  names  of 
any),  under  which  he  may  have  been  convicted,  together  with  the  names  of 
those  persons  (if  any)  charged  to  have  been  connected  with  the  same  offense, 
^-^nd  a  statement  as  to  whether  the  applicant  has  been  previously  convicted,  and 
i  *  so,  of  what  offense,  and  the  sentence  therefor. 

2.  Applications  must  be  indorsed  with  the  name  and  post-office  address  (with 
f,treet  and  number,  if  any)  of  the  person  with  whom  correspondence  may  be 
had  concerning  the  pardon  or  commutation. 

3.  Applications  will  not  be  received  wJiich  contain  the  names  of  more  than 
one  person  for  whom  clemency  is  asked.  Papers  must  be  separately  prepared 
in  each  individual  case. 

4.  A  brief  statement  of  the  grounds  upon  which  the  application  is  based— a 
schedule  of  papers — the  facts  to  sustain  the  grounds  in  the  form  of  a  history  of 
the  case — a  brief  abstract  of  the  evidence  as  taken  upon  a  preliminary  examin- 
ation, or  before  a  coroner's  jury,  if  no  trial  was  had.  or  upon  the  trial,  and 
letters  from  responsible  persons  in  the  community  where  the  crime  was  com- 
mitted, must  be  furnished. 

5.  All  facts  relied  upon  to  sustain  any  allegation  as  a  ground  for  clemency 
(other  than  certificates  of  prison  officials,  which  are  only  furnished  at  the  re- 
quest of  the  governor),  must  be  proved  by  affidavit. 

6.  In  applications  based  upon  the  grounds  of  a  mistrial,  or  improper  convic- 
tion, the  allegations  must  be  sustained  bv  such  reasons  and  evidence  as  would 
have  been  a  good  ground  for  a  new  trial,  and  in  applications  based  upon  the 
ground  of  newly  discovered  evidence,  the  evidence  must  be  such  as  would,  in 
all  probability,  have  produced  an  acquittal  on  a  second  trial;  and  where  the 
court  has  overruled  any  motion  for  a  new  trial,  based  upon  any  of  the  foregoing 
grounds,  such  questions  will  not  be  reconsidered,  except  on  the  recommenda- 
tion of  the  judge  before  whom  such  motion  was  heard. 

7.  No  abstract  of  evidence  as  taken  on  a  preliminary  examination,  or  before 
a  coroner's  jury,  or  upon  a  trial,  will  be  received  or  consdered  unless  it  be 
approved  by  the  judge  before  whom  a  plea  of  guilty  was  entered,  or  who  pre- 
sided at  the  trial,  or  by  the  district  attorney  of  the  county  in  which  the  con- 
viction was  had,  with  an  indorsement  that  it  is  in  all  respects  a  fair  statement 
of  the  case. 

8.  In  cases  other  than  capital,  where,  in  the  discretion  of  the  governor,  it  is 
necessary  to  file  the  whole  evidence  as  taken  upon  the  trial,  it  must  be  accom 
panied  by  a  brief  or  abstract  having  reference  to  the  original  pages,  and  in- 
corsed  by  one  of  the  court  officers  as  required  by  Rule  7. 

9.  No  application  that  has  been  refused  will  be  reconsidered,  unless  substan- 
tial grounds  for  reopening  the  case  are  formally  presented  in  writing  in  the 
manner  above  set  forth. 

10.  Under  the  statutes  of  the  state  of  New  York,  notice  is  not  required  to 
be  given  to  court  officers.  In  all  instances  such  officers  are  notified  from  the 
executive  chamber  of  the  application,  and  are  requested,  among  other  things, 
to  give  such  opinion  on  the  merits  of  the  application  as  they  may  deem  proper. 
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11.  By  reason  of  the  pressing  engagements  of  the  governor  during  the  ses- 
sion of  the  legislature,  and  for  thirty  days  thereafter,  no  application  will  be 
considered  or  decided  during  that  period^  unless  it  be  one  which  by  reason  of 
the  nature  of  the  circumstances  surrounding  it,  cannot  be  delayed;  but  appli- 
cations will  be  received  as  usual. 

12.  No  applications  will  be  considered  in  cafles  of  sentences  imposed  by 
courts  of  special  sessions,  or  sentences  to  imprisonment  for  a  term  which  does 
not  exceed  one  year,  exclusive  of  a  fine,  except  upon  the  sole  ground  of  ent  re 
innocence  of  the  offense  charged,  supported  by  the  papers  required  by  Rule  8; 
and  only  on  this  ground  will  applications  for  clemency  be  considered  in  cases 
of  inmates  of  houses  of  refuge  and  reformatories. 

18.  No  applications  will  be  considered  until  all  necessary  inquiries  are  made 
and  replies  received. 

14.  Applications  for  clemency  in  capital  cases  must  be  presented  at  least 
two  weeks  prior  to  the  date  set  for  execution. 

15.  All  applications  will  be  considered  in  the  order  of  their  presentation,, 
unless  special  reasons  are  given  for  precedence;  and  counsel  will  not  be  heard 
in  tlieir  support,  unless  the  circumstances  are  such  that  it  is  a  matter  of  imper- 
ative necessity,  and  it  is  requested  bj  the  Gtovernor. 

16.  All  applications  and  communications  should  be  addressed  to  "  The  Gov- 
ernor of  the  State  of  New  York,  Albany,  N.  Y." 

17.  These  rules  will  be  waived  only  in  those^xsases  wherein  their  enforce 
ment  would  work  manifest  injustice.  

ROSWELL  P.  FLOWER 
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Abandoning.  Sectloiu 

wife SW 

child 89^ 

those  abandoning  family  are  disorderly  persons 89^ 

refusal  to  support  wife       899 

Abatement. 

of  nuisance 95S 

court  may  authorize,  on  conviction      953- 

Absent  and  Absentee 

from  the  State,  effect  of,  ou  statute  of  limitations 143 

time  of ,  not  reckoned 143^ 

trial  may  proceed  in  absence  of  defendant  in  misdemeanor 297 

when  ground  for  a  new  trial 4d5 

Abolition. 

of  writ  of  error 515 

of  writs  for  removal  of  indictments 343 

Acceptation. 

usual  acceptation  of  words  and  phrases  to  prevail 2S2 

if  intelligible  charge  is  sufficient       282 

Accident 

to  juror,  effect  of 430 

• 

Accommodation. 

for  courts  of  general  sessions •'>.5> 

for  courts  of  special  sessions 55 

for  juries 423 

expense  of,  for  juries 423 

of  juries  must  include  food,   etc 424 

Accomplice. 

conditional  examination  of,  may  be  had 215 

must  be  corroborated  to  convict , 399 

corroboration  necessary  ^ 31>G 

amount  of  corroboration  necessary  a  question  for  Jury      -^O^" 

extent  of  corroboration  required       » 39 J 

Account. 

Iceeper  of  prison  must 913 

overseer  of  poor  must • 925 

Accounts. 

of  coroner,  how  audited 788> 
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Accused.  Section 

not  to  bo  restricted  unduly 10 

entilleil   lo  8[M.HJiiy   trial 8 

tn  be  allowed  counsel 8 

may  pnxluce  witnesses 8 

not  lo  be  prosecuted  a  second  time U 

no  prosecution  after 9 

former  trial,  t»ffect  of        9 

pendency  of  former  trial       9 

effect  of  illegal  verdict 9 

must  have  been  i)ut  in  jeopanly        9 

when  <'ic<|uittal  bars  9 

i'onvicLion  for  assault  not  a  bar  to  another  offense         9 

no  new  trial  after  conviction        .  9 

in  another  state  or  county,  a  bar 189-140 

former,  a  bar  when .'J40-341 

acquittal  on  ground  of  variance        340 

on  defective  indictment       - ij41 

on  reasonable  tioubt 447 

verdict  of,  \<  linal 447 

general  verdict  of 44'.^ 

jud<j:ineiit  an<l  proceedings  thereon 4.>2 

on  ground  of  insanity,  effect  of 454 

^'.CTlO\. 

when  commenced       142 

jurisilict ion  of 133-  140 

crime  committed  in  one  stale  not  recognized  in  another         l:i^» 

county  jurisdiction        134 

crime  committed  on  county  lines l-'>) 

on  bo.ird  vessel  or  boat 130 

time  for  comuieneini: 141-14  4 

no  limitation  in  murder  cases        141 

nor  ill  ea^es  of  nuisance         142 

on  forfeiture  of  bail '>1*5 

Ai).J<H'i:xMKNT.     (See  Courts.) 

Al>.MlTTAX<  i:. 

ollicer  must  first  demand 175,  176,  178 

if  n'fus<»d  may  break  door,  etc 175,  170,   178 

breaking  <>ut 170 

Ai>VKi:<K  Paktv. 

may  challenge  juror  in  civil  action 577 

Advkk. 

urand  jury  may  ask.  of  court 202 

district  at torney  may  advi.se  grand  jury        2r»2 

court  may  aih  ise  jury  lo  atMjuit 410 

jury  at-'-  bound  by  it ^.   410 

may  direct  ac«iuittal 410 

Affidavit. 

showing  handwriting  of  justice 157 

of  facts  to  tibLain  search  warrant ^ 703 

on  moi  ion  for  new  i  rial suUl.  7,  405 

on  jusiitication  of  sureties 572 
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Affidavit— Conttntied.-  Section. 

for  conditional  examination 022 

what  affidavit  should  state       622 

on  application  for  commission 6-^9 

atfidavit  on,  need  not  state  nature  of  evidence       6;>l> 

must  state  nature  of  crime  charged       CJU 

not  necessary  to  be  entitled Gs:j 

omission  of  name  in  affidavit        .       08:1 

on  appeal,  special  sessions 751 

in  special  proceedings,  how  entitled 951 

Affinity. 

challenge  of  juror  for 377 

relationship        377 

consanguinity       377 

Aj'firmance. 

on  appeal  without  argument 539 

may  be  taken  on  default. 539 

Aggbavatixo  or  Mitigating  Circumstances. 

inquiry  into  before  sentence 483 

affidavit  of       483 

Agreesient  of  Jury. 

disagreement,  effect  of 428 

not  to  be  coerced        428 

effect  of  coercion       428 

discharge  discretionary 428 

Aid. 

officer  may  command I(i9 

may  command  bystander        101^ 

Albany'  City  and  County. 

impeachments  to  be  tried  in ••••  17 

special  sessions  of (58 

bench  warrant  in     • ()8 

recorder  or  county  judge  to  hold  special  sessions  of -^ 09,  70 

associate  justice  in  special  sessions  of 09,  71 

number  of  officers  in  special  sessions  of 71 

clerk  of  special  sessions  of 72 

court  of  special  sessions,  when  and  where  held  in 73 

Amendment. 

of  indictment 293 

at  common  law,  etc.        293 

changing  of  name  in,  allowed       293 

when  amended  or  set  aside        293 

trial  to  proceed  after 294 

verdict  after 295 

of  challenge 3Co,  381 

of  bill  of  exceptions,  how  allowed 458,  401 

service  of ,  in 4.')8 

time  may  be  enlarged  to  serve 4*J0 

omission  to  serve  within  lime  prescribed 401 

Angry  Words. 

magistrate  being  present 93 

Skbusive  language       93 
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Angry  words — ConHnuecL                                                                   Section, 
security  to  keep  peace  required 93 

Animals. 

cruelty  to,  a  misdemeanor subd.  27,    56 

racing  of subd.   3,    56 

Annual  Report. 

of  pardons  by  governor,  etc 604 

Answer. 

defendant  to  have  reasonable  time  for J 311 

of  defeudant  to  indictment 312 

Appeals  Generally. 

when  and  how  taken 515,  519,  522 

no  appeal  befor^  filing  judgment  roll       517 

when  no  appeal  lies  515 

writs  of  error  and  certiorari  abolished 515 

designation  of  parties  to 516 

title  of  action  in 516 

appeal  to  supreme  court  by  defendant : 517 

appeal  to  supreme  court  by  people 518 

to  court  of  appeals 517,  519 

criminal  cases  preferred       619 

a  matter  of  right 520 

must  be  taken  in  one  year 521 

district  attorney  must  have  notice 523 

by  people,  notice  to  defend 524 

publication  of  notice  of 524 

by  publication  when  perfected 525 

does  not  operate  as  stay,  when 526 

stay  of  proceedings,  how  obtained ....  527 

probable  cause  of  error      527 

exceptions  insufficient      537 

certificate  of  the  judge,  how  obtained 527 

not  to  be  granted  in  certain  cases 529 

must  be  on  notice  to  district  attorney 529 

effect  of  stay 530 

suspension  of  sentence  on  stay  531 

clerk  to  transmit  papers  to  appellate  court 532 

what  papers  to  be  transmitted  to  appellate  court 533 

dismissal  of 533 

dismissal  for  what  irregularity 533 

notice  of  motion  for  dismissal  of 533 

for  want  of  return 534 

time  to  make  return  enlarged 534 

failure  to  furnish  papers  on  argument  of 538 

Appeals  to  Court  of  Sessions  from  Special  Sessions. 

allowed  to  court  of  sessions 749 

for  what  causes  allowed 750 

exceptions  to  evidence       750 

how  taken 751 

affidavit  for 751 

allowance  by  judge 752 

how  allowed  ... 752 

defendant  in  custody 753 

discharge  of,  upon  undertaking 753 

stay  of  proceedings 753 

undertaking  to  be  filed 764 

affidavit  and  allowance  of 755 

return,  when  and  how  made 766 

compelling  return 757 

argument,  how  brought  on 759 

amended  return.. 758 
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AiTHALS  TO  CorRT  OF  SESSION'S,  ETC. — Continued.  Section. 

noi  ice  of  argument 7">1> 

ilismissal 760 

return  to  be  served  on  district  attorney 761 

failure  to  serve 701 

hearing  of  arginnent 762 

argument  on  default 762 

at!irniance  by  default 762 

technical  errors   disreganled 764 

judgment  how  rendered 764 

new  trial  may  be  ordered 7C4 

judgment  of  attirmance.  order  on 76tf 

judgment  on  attirmaiice  to  In?  executed 765 

of  revers  il,  onler  on 767 

new  trial,  order  on 7*^8 

must  be  had  in  c<uirt  nf  sessions 768 

how  carried  into  effect 769 

appt'al  from,  to  supreme  court 770 

bail  on 770 

judgment  in  supreme  court,  final 771 

carriiMl  into  effect  as  if  prosecuted  by  indictment 772 

-cVpi»eal«=  to  Sessions  in  I^v^^takdv  Cases. 

who  may  appeal  and  in  what  cases 8(J1 

how  taken 862 

effect  of  giving  bond        862 

ni:igis:rat(»  to  transmit  pap»»rs  to  sessions 8t)3 

hearing,  how  had 8<U 

effect  of  ai)peal        s64 

court  u\a.\  affirm,  nverse  or  modify  order S(i5 

adjournment  of  hearhig,  when  had 8(V> 

undertaking  on 865 

liow  dischargtul  and  when 8t>6 

order  on  atii  rmance  by  sessions SiM 

contents  of  order 8<57 

proceeding  on  at!i rmance 8^>8 

undertaking,  wlu»n  forf«Mted 8<U),  vS70 

costs  of  appeal,  how  paid,  etc S73,  874 

subsequent  proceedings  and  rights  of  parties 875-88C# 

Appeal  to  Sl'pkeme  Couut. 

when  allowed  517 

when   people  may iM>^ 

matter  (»f  right 520 

must  betaken  within  one  vear 521 

how  I aken 522 

when  taken  by  publication 524 

stav  ot  proc(?edings.  etc 527,  528,  520 

cff»**ct  of  stay 5:50 

return  to  be  filed 532 

transmitting  papers,  etc 532 

from  court  of  sessi*  >n 770 

judgment  on.  and  right  of  defendant 771 

Appeal  to  Coukt  of  Appeals. 

in  what  cases  generally 519 

mat  ter  of  right 520 

must  be  within  one  year 521 

how  taken 522-525 

stay  of  proceedings 528-520 

effect  of  stay 530 

transmitting  papers  to 532 

IHamiasal  of  Appeal. 

for  what  cause  dismissed 533 

for  want  of  return 634 

It) 
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Hail  upon  appeal  Section. 

When  allowed 555 

may  be  bailed  after  conviction      555 

on  appeal        555 

when  matter  of  right 555 

of  discretion 555 

nature  of,  afi»»r  conviction 556 

who  may  take 583 

application  for,  on  notice 5S4 

qualifications  for  bail  and  how  put  in 585 

Ai'fjument  of  appeal. 

how  brought  on  in  supreme  court 535 

crifninal  cases  preferred 5;>5 

must  be  noticed        535 

in  court  of  appeals,  how  brought  on 536 

notice  of  argument,  to  whom  given 5^37 

to  be  served  counsel 537 

papers  on,  by  whom  furnished bSS 

effect  of  failure  to  furnish .538 

number  of  counsel  heard  on 540 

defendant  to  close 540 

affirmance  by  default 535 

reversal  by  default 531) 

defendant  need  not  be  present 54i 

Judgment  on  appeal, 

how  given 542 

formal  defects  unimportant       542 

must  be  actual  prejudice        542 

Illegal  evidence        ^ 542 

overruling  challenges       542 

want  of  arraignment       542 

erroneous  j^idgment  may  be  corrected 543 

may  affirm,  reverse  or  modify 543 

new  trial  or  reversal 543 

how  to  proceed  on  new  trial 544 

defendant  to  be  discharged,  when 545 

imless  new  trial  ordered 545 

proceedings  on  affirmance  of  judgment 546 

on  corrected  judgment 64ft 

judgment  on  default  may  be  retained  ten  days 547 

remittitur  of  judgment,  how  obtained 547 

jurisdiction  ceases  after  remittitur  to  court  below 549 

Appeal  from  judgment  of  outlawry  for  tr€a>8on. 

how  authorized S22 

may  be  taken  in  person  or  by  counsel 823 

how  taken S2.J 

effect  of  reversal  of  judgment 824 

when  taken S22 

no  other  proceeding  allowed 82i 

Appkara>'cf.. 

of  prisoner  by  counsel,  when 207 

in  person  when 2'J7 

consequence  of  default 299 

of   witnesses 215,  210 

of  person  bound  to  keep  the  peace 04 

consequence  of  failure 94 

of  corporation  to  answer : 081 

order  of,  in  cases  of  outlawry 816 

to  receive  judgment  of  outlawry 818 
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AivELLANT.  Section. 

designation \ 51(> 

must  furnish  papers  on  appeal 538 

must  argue  appeal  on  default 539 

Application. 

for  new  trial,  when  made 46(5 

for  bail  in  cases  of  felony 5(K> 

number  of  for  bail 'o(S^\-biSb 

on  appeal,  notice  of 584 

on  forfeiture  of  bail  for  remission, o98 

notice  to  district  attorney 5ViS 

when  granted,  on  what  terms 5i>S 

for  conditional   examination (522 

affidavit  should  state  what       622 

tor  commission  made,  must  stale  what Cu\{^ 

where  and  how  made 04U-64I 

notice  to  district  attorney,  when  required 042 

for  pardon,  how  made 6O5. 

allowance  of  app*»al  from  special  sessions T'll 

for  judgment  of  outlawry,  how  made 814 

to  institute  proceedings  against  apprentices 92T-'J4l) 

Argument. 

before  jury,  how  made 3S8 

must  state  facts  to  be  proved  only 38H 

on  special  verdict,  how  brought  on  441 

of  appeal,  how  brought  on 535 

notice  of,  how  made 535 

may  be  served  on  counsel,  when 537 

appellant  must  fumish  papers .538 

dismissal  of,  when  allowed 538 

affirniiiiice  without  argument,  in  what  cases 53d 

reversal  by  default,  when 530 

number  of  counsel  allowed 54() 

capital  offense,  two  allowed 540 

in  other  cases,  one 540 

defendant  to  close 540 

defendant  need  not  to  be  present  at  argument 541 

nor  on  motion  to  quash       315 

Armed  men. 

may  be  dispersed,  by  whom ICKJ 

proceedings  against ,  how  taken 107-1 10 

Arraignment. 

when  necessary,  where  made 290 

no  particular  form  necessary        296 

for  felony  prisoner  must  be  present 297 

for  misdemeanor,  need  not  be  present 297 

appearance  by  counsel,  when  sufficient 308 

how  made 309 

erroneous  name,  how  corrected 310 

misnomer,  when  available  310 

alias  dlctus  310 

time  allowed  to  plead 311 

bench  warrant  may  be  issued,  when 299»  475 

for  judgment 480 

prisoner  to  be  interrogated       480 
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jtAinNHBNT— Continued.  Section. 

in  capital  cases ••••••••••••••.•••••••••••• 480 

of  corporation,  how  made •••••••••••••#••  ••••.•••••  081 

JIRAT. 

challenge  to,  not  allowed  to  grand  juij ••• 288 

no  challenge  to  array ••••  ••••• 288 

Abrest. 

definition  of • 167 

General  Provinons. 

defined • 16 

by  whom  made • 1 

on  charge  of  felony  when  made 17i 

misdemeanor  when  made ....  IT 

how  made • 17 

actual  touch  not  necessary 17 

officer  must  state  his  authority  if  required • 1^ 

must  show  warrant 1 

may  use  necessary  force 1^ 

what  amouut  of  force 1 

may  break  outer  door,  when 1'^' 

but  not  without  warrant 1' 

may  liberate  person  aiding  when  required 1 

breaking  out 1 — 

<1)   Warrant  of  arrest. 

to  whom  directed ..*•  1-   ^ 

when  to  issue  on  information  and  belief       1  -jp 

in  what  cases  to  issue 1  ^o 

.    must  be  reasonably  certain        1,50 

just  ground  of  suspicion  enough        1 50 

need  not  set  forth  circumstances       150 

form  of 151 

what  to  contain 152 

amount  of  certainty  necessary       152 

time  and  place       152 

what  omissions  allowed        152 

how  directed  and  executed 153-155 

must  be  properly  directed       153 

how  executed  in  another  coimty 156 

indorsement  of,  how  made 157 

proceedings  on 158 

officer  may  carry  a  prisoner  through  several  counties 162 

freedom  from  arrest  in  such  case 163 

('2)    Without  warrant  by  peace  officer. 

by  peace  officer  when  allowed 177 

when  magistrate  may  arrest         177 

must  be  within  his  jurisdiction       177 

for  crime  committed  in  his  presence 177 

for  felony,  reasonable  suspicion  of 177 

officer  may  break  outer  door,  when , 17' 

for  suspicion  of  felony,  may  arrest 177,17 

may  arrest  at  night  when !•; 

must  show  authority  if  requir^ II 

may  command  a  bystander  to  aid !.!!!  1 

magistrate  may  arrest  for  a  crime  committed  in  his  presence ...'.'  1 

by  private  person , , . ,  ; 
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Abrest — Continued. 

Without  warrant  by  peace  officer — Continued.  Section. 

may  arrest  a  felon         183 

on  reasonable  ground  of  suspicion       183 

any  person  may  arrest  a  felon    '     183 

<3)    Without  warrant  by  private  person, 

in  what  cases  allowed 183 

for  felony  when 183 

not  after  affray  is  over        183 

may  arrest  felon        183 

Any  person  may       183 

not  so  in  case  of  misdemeanor       183 

reasonable  ground  of  suspicion        .  .* 183 

must  state  cause  of  arrest 184 

must  not  delay  to  arraign  prisoner 185 

Recapture  of  criminal, 

after  escape,  etc 186 

wherever  found 186 

may  break  outer  door  or  window 187 

Arrest  by  coroner. 

when  allowed 780 

how  made 780-784 

form  of  warrant 781 

Arrest  of  rioters, 

when  authorized lO^i 

Arrest  of  habitual  criminals, 

when  authorized 512 

liow  made 512 

not  entitled  to  jury  trial        512 

always  liable  to  search 514 

examination  of  female        514 

previous  character  of,  on 513 

On  bench  warrant. 

failure  to  appear  for  arraignment,  etc 200 

form  of 301 

how  issued  and  by  whom 300 

before  conviction 578,  5Tft 

By  sureties  on  bail. 

when  allowed 501 

may  authorize  third  person 591 

how  made 591 

Arrest  after  bail. 

on  bench  warrants 200-303 

on  failure  to  appear 299-308,  475-470 

before  conviction 578 

in  certain  cases 579 

in  another  county 601 

fugitives  from  justice  how  arrested 827 

outlaws,  how 888-802 

vagrants,  how  arrested     894 

di^rderly  persons,  how  arrested #•••.•••....  900 

Arrest  of  Judgment.    (See  Judgment.) 

Articles  of  Impeachment.    (See  Impeachment) 

Assault. 

special  sessions  have  jurisdiction  of. •• subd.  2,    56 

in  presence  of  court 98 

security  required  for • .••••••••. 98 
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Attachment.    (See  Ck)ntempL} 

Attempt.  SectJoiu 

verdict  of  attempt  to  commit  crime 444- 

when  allowed 444 

attempt  to  commit  burglary       444= 


» 


B. 
Bail. — General  Provisions. 

how  defined 551 

power  to  take t 551 

by  oyer  and  terminer 22 

by  sessions 39 

offenses   not   bailable 55' 

not  a  matter  of  right 55 

of  children  under  sixteen ( Subd.  4 )  5 

of  railroad  employees 

of  discration  in  other  cases 

a  matter  of  right  in  case  of  misdemeanor 

on  appeal 

may  be  bailed  after  conviction      

(1)  Bt^ore  conviction. 

when  bail  may  be  taken 

nature  of  bail 

(2)  After  conviction. 

nature  of  bail 

may  be  bailed 

on  appeal       

on  appeal,  matter  of  right  when  fine  only 

matter  of  discretion  when  all  other  cases    '. 

only  allowed  when  stay  of  proceedings S50 

not  allowed  in  capital  cases 5^ 

on  appeal  from  judgment  for  fine,  nature  of 55$ 

id.,  from  judgment  of  imprisonment,  nature  of 55^ 

who  may  take 58J 

notice  of  application  for,  may  be  required &S4 

qualifications  of,  and  how  taken 585 

(3)  Brfore  examination. 

on  charge  of  misdemeanor 1^ 

examination  waived 100 

prisoner  may  elect 190 

■when  adjournment  had 192 

on  commitment 210 

form  of .  on 210 

order  for,  on  commitment 212 

of  witnesses,  how  taken  and  when. . . . , 215 

who  may  take  bail 550 

undertakings  r^^c^uired  to  be  returned 221 

refusal  of  witness  to  give  undertaking m •.  §1^ 

security  for  infants  and  married  women .' .'  ZlT 

(4)  Before  indictment  ^'*     '  * 

what  officers  or  courts  may  take 557-ISfi8 

time  of  taking  by  mamstrate.. 559 

must  be  on  notice  in  cities. 560t671 

form  of  order  granting  or  denying  by  court 561 

fonn  of  order  by  magistrate 

number  of  applications  for  allowed 

res  ad  judicata         

Tiolatiou  of  last  section,  how  punifthed ,. • 
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II. — CoQtiDDed. 

Itftre  indictmeiil — Continued. 

way  be  revoked 504 

decision  of  trial  conrtfliial CQg 

must  betaken  by  oAlcer gnuiting  order  untess  otherirba ordPTed OOt 

lorni  of  undertakin" 568 

qualifications  o(  bail 500 

ui  attorney  cannot  bemirety 500 

JiuilDcatioQ  of  turetiei 510,671 

notice  of  JtutiOcallon STO 

In  cities 671 

notice  may  be  walred 671 

j'Mliflcation  by  affidavit  necessary 672 

sureties  may  be  examined  on  oath 573 

-eiammatiun  tu  be  reduced  to  writing  and  lubccrlbed 573 

other  testitnony  may  be  received  If  neceisary 574 

proceedings  may  be  adjuiiriieU 674 

magistraLe  muitmake  order 575 

iorm  of ; 676 

order,  affidavits,  and  undertaking  to  be  filed 575 

on  allowance  of,  defenilunt  dlscnai^d 570 

order  for,  fonn  of  578 

if  disallowed,  defeadanc  detained  In  custody 577 

.B)  jiftfT  indictment,  h^fore  convietion. 

detendant  discharged  for  want  of  JurlMllctlon 404 

lur  misdemeanor  on  arrest  by  bench  warrant 67B 

in  cases  of  felony 678,  580 

who  may  take 560 

how  put  in,  form  of  undertaking 581 

JIualiflcatioiiB  of 582 
ustification  of. , 582 

;6)  DepmUintteado/lxiil-  580—589 

when  and  how  made        680 

'discharge  upon  making.   ,       ., 586 

when  made,  bail  dischareed 6g7 

bail  may  be  given  after  deposit 688 

deposit,  how  applied  in  certain  cas« 668 

le-commilment  after 59&-609 

7)  Surrender  bji  ball.  &S0-592 

■ureties  may  surrender,  when  and  how 500 

may  anvst  hlin  it  any  place  In  the  state 501 

or  at  any  time 6B1 

procee<iinf[s  on  fiurrender 602 

notice  to  distrki  attorney,  how  given 602 

deposit  return, how  made 602 

[B)  Fi>r.Mliirr  (./hall.  593-608 

on  failure  In  appear  for  arraignment  by  accused SM 

on  failure  to  appear  fi>r  Judgment  by  accused 476 

?;enerally  how  ordered 698 
orfeiture,  how  discharged 6M 

effect  of  forfeiture       6M 

action  to  enforce 606 

depiisit.  how  disposed  of 605 

remission  of  forfeiture 607 

application  for Sgg 

costs  and  eipenses  on 608 

must  declare  forfeiture  promptly        593 

discharee  of  bail,  when 593 

wlien  not  released        '. 603 

forfeited,  when        593 

must  always  be  at  hand 593 
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Bail.  — Continued. 

For/t'iture  of  hail — Continued.  Section* 

.11  special  sessions 739 

rtMMission  of 740 

ill  bastardy  cases 881-<886 

disorderly  jHjrsons 906 

(9)  Exoneration  of  bail. 

on  discharge  of  defendant 328 

want  of  jurisdiction 4<»» 

when  facts  constitute  no  crime 4<)8 

after  conviction 4.>} 

on  arrest  of  judgment 470 

on  iwersal  on  appeal 545 

on  surrender 591 

on  commitment  of  insane  defendant tJfiO 

on  the  dismissal  of  charges 670 

on  discharge  of  fugitive  from  justice 834 

(10)  Uerommitment  after,  599-606 

how  and  when  ordered 599 

contents  of  order 600 

defendant  may  be  arrested  in  any  county 6<U 

l>n>ceeiiings  on  arrest 6«^,  tVltJ 

new  bail C<«.  C<M 

form  of,  qualifications  of  sureties 6ii5,  606 

impeachment  not  bar  to  indictment 1.11 

conviction  or  acquittal  in  another  State. 13l> 

st'cond  offense         lo9 

convict  it  >n  or  acquittal  in  another  county 140 

arrt*8t  of  judgnieiii  for  want  of  evidence 470 

compromising  crimes 0*55 

dismissing  action,  when  a  bar 673 

Bastards. 

definition  of 838-886 

who  liable  for  support  of 839 

superintendent  of  the  poor,  must  apply 840 

jurisdiction  of  justice        840 

over-Hjer  of  poor        ^40 

regular  application  necessary        840 

examination  of  mother  on  oath 841 

warrant  as^ainst  father  and  examination 841 


'» 


officer  issuing  warrant  designated  *'  magistrate  " 842 

supiH)sed  father  designated  '*  defendant  ' *42 

warrant  when  to  Im;  sorvetl  in  another  county 843 

magistrate  must  indorse  warrant 843 

arrest  of  defendant  in  another  count v 844 

« 

undertaking  by  defendant,  when  given 844 

character  of  bond        844 

wtien  aljounnnent  does  not  discharge  sureties         849 

to  l>e  discharged  on  giving  undertaking 845 

or  he  brouijht  before  magistrate 846 

undertaking  and  warrant  to  be  returned  to  magistrate  issuing  warrant,  8t5 

examifiaiion  by  two  magistrates 848 

mo'her  to  be  examined  on  oath 848 

a<ijournment  of  examination  on  request  of  defendant,  when 849 

undertaking  on  adjournment,  form  of 849 
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Jastards — Continued.  Section. 

iiiagistrate  must  derennine  father  on  licaring  and  grant  order 850 

adliidicalion  a  bar        850 

order  of  filiation,  its  contents 850 

costs  to  be  certified  by  maijistrates 850 

proceedings  to  be  reduced  to  writing  by  magistrates 850 

if  defendant  adjudged  fatiier  lie  must  pay  costs  and  give  undertaking. .  851 

contents  of  undertaking 851 

defendant  to  be  discharged,  when 852 

to  be  committed  to  jail,  when 852 

defendant  to  remain  in  custody  of  officer,  when 853 

proceedings  on  return  of  security  taken  out  of  the  county 854 

examination  may  be  had  in  defendant's  absence,  when 855 

order  of  filiat ion 855 

mother  may  be  compelled  to  disclose  name  of  father 856 

if  she  refuses,  how  pimished «sr)6 

mother  having  property  nuist  support 857 

mav  be  committed  on  refusal S5S 

may  give  undertaking 853 

amount  of  support  may  be  reduced  on  application 859 

or  increased  by  court  of  sessions 8-')9 

property  of  parents  charged,  when S(>0 

ippeals  in  bastardy  cases. 

appeal  from  order  of  filiation  and  in  what  cases 801 

appeal,  how  taken 802 

magistrates  must  transmit  papers 8<U} 

manner  of  hearing  appeal 804 

effect  of  appeal       804 

order  may  be  affirmed,  vacated  or  modified 805 

may  adjourn  hearing  till  birth f<i5 

defendant  to  be  dischargetl,  when 806 

order  of  court  on  affirmance SOT 

effect  of  defendant's  failure  to  give  undertaking 8<»S 

must  be  committed .%8 

undertaking,  when  forfeited S09 

voluntary  departure        8(i'J 

appearance  of  mother  at  sessions 870 

order  against  mother,  when  granted 87 1 

mother  how  affected  by  order  of  affirmance 872 

by  modification  of  order 872 

costs  of  appeal,  how  paid 87-5,  874 

vacation  of  order  of  filiation 875 

effect  of 8T-"> 

when  to  proceed  anew 870 

circumstances  of  parents  to  be  examined  into «S77 

when  parents  to  be  discharged .• 878 

notice  to  be  given  on  discharge 879 

must  l)e  discharged  by  court 880 

Er\forcement  of  undertaking  in, 

how  and  by  whom 8S1 

in  whose  name  prosecuted 882 

measure  of  damages  and  evidence  of 883 

burden  of  proof        88;5 

money  recovered  back        883 

when  new  action  brought 884 

subse(iuent  breach  of  undertaking 884 

costs,  how  recovered 885 

taxable  costs       885 

action  against  executors,  etc 886 
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Bawdt-iioube-keepers.  S«cUon- 

are  disorderly  persons 890 

J]excii  Warrant. 

Albany  special  sessions (W 

may  issue  on  arraignment 299 

how  and  by  whom  may  be  issued 3i)i) 

form  of,  in  felony 301 

in  misdemeanors 3(i2 

how  to  be  indorsed  on  taking  of  bail ;yi:j 

how  served 304 

proceedings  on,  when  defendant  brought  before  magistrate  of  another 

county 305 

defendant  on  bail  may  be  committed,  or  witil  he  give  increased  bail....  306 

committal,  how  enforced 307 

may  issue  for  arrest  of  bailed  defendant  on  judgment 475 

.  may  issue  into  one  or  more  counties 476 

fonn  of 477 

how  served 47.'S 

arrest  on 47y 

bail  on,  before  conviction  su5d.  8,  .V4 

when  crime  charged  is  misdemeanor 57$ 

felony ft79 

who  may  take  bail 5g0 

form  of ,  on 581-688 

Bias. 

challenging  grand  juror  for 239 

to  trial  juror 375 

actual  bias 37<j 

implied  bias 378 

ini{)artiality  necessary       379 

bias  and  opinion  formed 37^ 

hypothetical  opinion 378 

hostile  feelings       37O 

opinion  of  guilt  or  innocence       375 

discussing  the  case        376 

Bill  of  Exceptions. 

when  allowed,  in  what  cases 455 

all  proceedings  should  be  included       455 

challenge  may  be  reviewed       445 

irrelevant  evidence        4«>5 

by  whom  settled  and  how  filed 45G,  457,  4%8 

how  amended 45$ 

settlement  of 45S,  459 

time  for,  may  be  enlarged,  when 4^ 

effect  of  not  serving 461 

id.,  amendments  to 461 

Brooklyn. 

special  sessions  of 60 

city  court  of 26,    27 

Buffalo. 

superior  court  of 28,  29,    80 

Bystanders. 

arrest  for  breach  of  the  peace  by .,.  181 

or  crime  committed  in  presence  of •••••••••••••••••  \%i 
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Btstaitdrrs— Continued.  Section. 

orforfelony 183 

but  not  after  the  uffray  is  over 188 

mfty  arrest  a  felon 183 

ground  of  suspicion  not  enough 183 

any  person  may  arrest  a  felon •• 184 

duty  of ,  how  to  make  arrest 185 

C. 

Ckrtificates  Generally. 

certificate  of  ball 210 

of  enforcement  of  death  warrant 608 

how  signed 508 

proceedings  on  appeal,  capital  case 527 

of  judgment  on  appeal 547-549 

regarding  guilt  of  corporation 679 

certificate  to  remove  cause  to  grand  jury  from  special  sessions       57 

CJf  conricthn, 

in  special  sessions 721 

form  of,  in 721-722 

time  within  which  to  be  filed 723 

certificate  conclusive 724 

authority  of 725 

regarding  disorderly  persons 902 

of  conviction  of 902 

<y  reaMonahle  doubt 527-531 

whether  judgment  should  stand  or  not 527,  628 

probable  cause  of  error       627 

operates  as  a  stay  of  proceedings,  when 528 

on  appeal  in  case  of  felony 529 

granted  on  notice,  when 529 

effect  of  stay  in  such  cases '. 530-531 

Cebtiorabl 

writs  of  abolished  and  appeal  substituted..  ••••• 616 

Challenob.    (See  Grand  Juror.) 

to  array  not  allowed. . .' •  •••• 238 

causes  of  discharge  of  penal , 238 

ground  of  challenge 239 

challenge,  how  tried 240 

to  individual  juror,  allowed 237 

:for  what  causes 239 

minor,  alien,  or  insane 230 

-prosecutor  against  defendant 239 

witness  for  prosecution 239 

ior  bias 239 

may  be  oral ;  entered  on  minutes. 240 

to  be  tried  by  the  court 240 

court  must  allow  or  disallow 241 

decision  to  be  entered  by  clerk 241 

effect  of  allowance 242, 243 

Dhallenoe.     (See  Trial  Juror. ) 

kinds  of,  enumerated 359 

to  individual  juror 3ri9 

number  of  peremptory  challenges  allowed        378 

in  joint  trials       360 


XVI  Ii^DEX  TO  Criminal  Code. 

Challenge — Continued  Scctioir 

may  waive  right        VM 

what  irregularity  is  material       .*>>i 

sufficient  grounds  o'lZ 

time  of  drawing       ^^ 

must  be  before  jurors  are  sworn       3C;j 

answer  need  not  be  verified      86^» 

withdrawing  challenge       803 

cannot  be  alternative 8C1 

verification  of  challenge        365 

objection  must  be  taken  promptly       369 

and  before  the  juror  is  sworn        .%9 

matter  of  discretion  with  court        871 

relationship     , 877 

how  tried        88U 

defendants  tried  together  cannot  sever. ^Wl 

to  the  panel,  defined 861 

upon  what  founded iV3 

intentional  omission  of  sheriff  in  sumxconing  jurors  drawn,  effect  of. ..  362 

must  be  taken,  when 36.i 

how  taken SrtJ 

exception  to  challenge,  how  made  and  tried 364-36$ 

withdrawal  of  exception  allowed  and  amendment  of 36S 

derjial  of,  how  made  and  tried 36$ 

who  may  be  examined  on  trial  of. 36T 

if  allowed,  jury  discharged 36S 

if  disallowed,  jury  impaneled , 36$ 

defendant  to  be  informed  of  his  right  to 36(> 

must  be  taken  promptly ^^ 369 

may  be  taken  by  people  or  defendan'u.  kinds  of ^?70 

must  be  made  before  juror  is  sworn 370,  371 

court  may  set  aside  juror 371 

peremptory,  defined : 87? 

number  allowed,  capital  cases 878 

other  cases 878 

for  cause  defined 374 

general  causes  of,  enumerated 875 

for  conviction  of  felony ♦     . .      875 

for  want  of  qualifications  prescribe*- 875 

particular  causes  of  challenge 876 

defendant's  bail       876 

imparl iallty  necessary        876 

bias  and  opinion        - 376 

implied  bias  defined 376 

consanguinity  or  affinity . .     377 

relationship        377 

grand  juror 377 

trial  juror 877 

conscientious  scruples  and  other  cause 377 

actual  bias,  grounds  for - 37S 

exemption  from  service  on  a  jury  •     . .      379 

causes  of,  how  stated ^ 

n>ust  be  en  tered 889 

exceptions  and  denial  thereof 881 

manner  of 881 

how  tried 882 

etTect  of  allowance 882 

iuror  may  be  examined  on  as  witness 388 

oound  to  answer  questions  asked 888 

other  witnesses  may  be  exaniinfd  if  required 884 

rules  of  evidence  same  as  in  ot/.er  cases 384 

order  of  taking;  first  by  people 385,  886 
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Challenge  —  Continued  Section, 

exceptions  in 455 

minutes  of  485 

in  courts  of  special  sessions 707 

Ohabge  to  Grand  Jury. 

requisites  of 24S 

Ohakoe  to  Trial  Jury.     (See  Jury.) 
Child. 

when  evidence  of,  under  twelve  years  of  age  may  be  taken 39!^ 

City. 

recorder  of,  may  hold  special  sessions 6;J 

mayor  of,  to  preside  at  public  meetings .'  lOl 

(See  Mayor.) 

City  Courts.  * 

of  cities  generally 11,  33,  34,  85,    3a 

(See,  also,  Courts.) 
City  Judge  of  New  York  City. 

powers  and  duties  of 53,  65,  61ft 

Civil  Death. 

of  defendant,  when 819 

legal  effect  of 81^ 

(See  Penal  Code,  section  710.) 
Civil  Kiohts. 

when  forfeited 81S 

restored  on,  reversal  of  judgment 824- 

Clekk. 

of  police  court  excepted,  from  Impeachmet 12 

of  oyer  and  terminer  in  sessions,  duties  of 25,  47 

removal  of,  in  justices  court 182 

of  grand  jury,  duties  of,  how  appointed 250 

may  arraign,  prisoners 309 

also  give  notice  of  bail 405 

verdict  of  jury  to  be  recorded  by 451 

to  issue  bench  warrant  in  certain  cases 300,  470 

must  enter  judgment  of  conviction 485 

to  prepare  and  file  judgment-rolls 485 

to  receive  notice  of  appeal 522 

may  issue  subpoenas  for  defendant  in  blank 611 

a  return  on  commission  must  be  filed  by 654 

must  furnish  copies  of  papers 656 

of  Court  of  Appeals,  duties  of 532 

of  court  of  impeachments,  duties  of 15, 16, 18,    20 

Code  or  Civil  Procedure. 

affecting  Buffalo  Superior  Court 30 

trial  jury  formed  according  to 358 

challenge  affected  by 362 

competency  governed  by 375 

affecting  contempt 619 

oath  of  referee  affected  by 658 

Code  of  Crimi^^al  Procedure. 

title  of I 

divisions  of 2 

not  retroactive  in  its  effect  unless  so  declared 954 

•       meaning  of  terms  used  in 9o8-961 

how  construed 963 

to  take  effect  when 96S. 
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CoMMissioif.  8eeU<m. 

i\'hen  granted 836,  687 

does  not  apply  to  cuiniuissiou  to  examine  as  to  sanity       636 

definition  of 638 

based  on  what  facts 639 

need  not  state  nature  of  evidence 639 

materiality  of  witness  must  be  alleged       639 

when  to  be  made  and  how  in  court 640 

when  made  out  of  court 641 

notice  of  application 642 

order  granted 643 

stay  of  trial  for 644 

settlement  of  interrogatories 645 

cross-interrogatories ; 646 

cnaiacter  of  interrogatories 647,  648 

return  of 649 

how  executed 650 

copy  of  section  650  to  be  annexed  to 651 

how  returned 652 

by  assent 653 

wlien  and   how  filed 654 

when  returned  by  mail 655 

must  be  open  for  ins|HH'tion 656 

may  be  read  in  evidence 657 

objections  thereto .,  667 

CV.MMISSIOXERS  OF   ClIARITY,   ETC. 

duties  and  i)owers  of 873,  881,  910 

in  Xew  York  city , 881 

duties  as  to  poor  persons 914,  915,  924 

duties  as  to  apprentices 939 

Commitment. 

examination  of  defendant  on 192 

form  of 192 

Common  Coincil  of  Cities. 

duties  of 78 

Common  Pleas.     (See  Courts.) 

Compensation. 

of  members  and  clerks  of  impeachment  courts 20 

of  police  justices 78 

of  clerk  of  police  courts 2U6 

of  witnesses  in  criminal  cases 394 

of  commissioners 656 

none  to  witnesses,  and  jurors  in  special  sessions 731 

of  coroners  defined 790 

officers  returning  fugitives  from  justice 837 

Complaint.    (See  Information.) 

Complainant. 

in  special  proceeding  defined 950 

Compromise  of  Crimes. 

misdemeanor  may  be  compromised  when 6-^ 

compromise  effected  only  by  permission 634 

order  of  court  for 664 

payment  of  costs  on 664 

is  bnr  to  future  prosecution  when 64>5 

no  crimes  can  be  otherwise  compromised 664 

for  compounding  felony 664 
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Conditional  Examination.  Section. 

of  witness  for  the  people 219 

when  may  be  had  and  how 8,  620,  621 

application  for,    affidavit  to  contain    what 622 

where  to  be  made 623,  624 

notice  of  application 625 

order  for,  what  to  contain 625 

may  direct  manner  of  taking 626 

examination  on  order  for,  district  attoniey  absent 627 

when  not  to  be  had 628 

testimony,  how  taken 629 

deposition  how,  by  whom  and  when  filed 630 

when  may  be  read  in  evidence 631 

when  to  be  excluded 632 

what  objection  may  be  taken  on  reading 633 

attendance  of  witness  may  be  enforced  by  subpoena 634 

disobedience  of  witness  on,  how  punished 619,  635 

probable  absence  of  witness       621 

infirm  witness 021 

evidence  of  continued  absence 631 

affidavit  should  state  what 622 

certainty  of  non-attendance 622 

materiality  of  evidence 623 

deposition  must  be  read  to  witness 629 

defective  certificate 632 

when  deposition  suppressed 632 

refusal  of  witness  to  answer 683 

deposition  to  be  read  in  evidence 657 

CeNFESSlON. 


x^ 


of  defendant  may  be  given  in  evidence  when , 395 

when  made  under  influence  of  fear 395 

not  sufficient  alone,  to  convict 395 

of  vagrant 891 

by  disorderly  person  sufficient  to  convict  without  corroboration 901 

statement  after  crime        395 

silence  of  prisoner,  affect  of        395 

confession  of  marriage   in  bigamy       395 

in  misdemeanor       395 

confession  r.f  co-defendant        896 

parol  confession        396 

statement  made  not  under  arrest       396 

when  sHspected       395 

when  not  admissible       396 

custody  of  prisoner  excludes        395 

lawf  ularrest,  effect  of      395 

evidence  of  confession  395 

confession  on  promise       395 

previous  promise        305 

on  threats        395 

on  favor , 896 

by  fraud 895 

by  artifice 396 

evidence  growing  out  of  confession 896 

colldtoral  tacts 396 

additional  proof 395 

declarations  of  prisoner  .  • 896 

involuntary  statement 896 
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CoNBAWoumnr. 

cause  of  challenge • •••••••••••••  t77 

Conscientious  Scruples. 

against  capital  punishment •••.•••••••••  877 

exemption  from  jury  service  therefor •••••••  879 

Consent. 

of  defendant  for  jury  to  take  ezhibitB •••••.•••••••• 4S5 

of  district  attorney ••• 4S5 

Conspiracy. 

evidence  of • 886 

overt  act  necessary 886 

Constable. 

is  peace  officer , , 154 

may  execute  warrant  of  arrest 155 

may  execute  bench  warrant 801,  477 

may  search  habitual  criminals  without  warrant 514 

may  serve  subpoena 614 

to  summon  jurors 703 

may  execute  judgment 725 

or  warrant  of  coroner 781 

or  search  warrant  791 

may  arrest  fugitive  from  justice 829 

or  father  of  bastard  child 841 

or  vagrant 88D 

or  disorderly  person 900 

ormasteror  apprentice 928 

Contempt. 

juror  in  contempt,  when... 24S 

second  application  for  stay,  effect  of 350 

disobedience  of  subpoena,  how  punished 619 

conditional  examination 635 

in  special  sessions 729 

in  special  proceedings 952 

CfONVICTION. 

no  second  prosecution  after,  acquittal 9 

former  trial, effect  of        •  9 

autrefois  convict       ...-.  9 

illegal  verdict       9 

must  be  put  in  jeopardy       9 

conviction  in  special  sessions       9 

when  not  a  bar       9 

no  new  trial  after  acquittal       9 

cannot  be  retried  after  sentence       9 

after  reversal       9 

after  disagreement  of  jury      9 

on  arrest  of  judgment      9 

conviction  on  one  count       »•«     9 

on  defective  indictment       •«     9 

court  of  sessions  may  review,  of  disorderly  persons •••••     89 

of  felony,  ground  of  challenge .. •••••  875 
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CJoxvicTioN— Cont!n:i?<1.  Section. 

of  habitual  criminal,  effect  of 510,  51:5 

of  master  of  vessel,  when  remitted 674 

of  (iisonlerly  person 901,  9<)2 

on  confession,  when  allowed , J^j)5 

statement  after  crime \ :>0."> 

silence  of  prisoner.        (See  Confession.) 8u.'> 

for  treason,  evidence  of 3'.HJ 

on  testimony  of  accomplice 3l)li 

corroboration  of :}Ui» 

credibility  of,  for  jury  to  decide       ;]fH) 

co-tie  fen  dan  t's  evidence       '.VM 

extent  of  corroboration  required       3<)9 

when  evidence  insufficient,  court  may  advise  jury  to  acquit 410 

for  crime  included  in  crime  charged  in  indictment 445 

verdict  of,  may  be  reconsidered,  when 447 

in  special  sessions 724 

COiiONEKS   FXQUEST. 

it  is  a  judicial  proceeding       773 

\vht*ii  to  summon  jury 773 

num'oer  of 77:i 

how  sworn T/4 

witnesses  to  be  subpoenaed 775 

physician  or  surgeon 775 

;.)risoner  cannot  cross-examine       775 

who  may  be  present  at  inquest 775 

compellina;  witnesses  to  attend 77:; 

effect  <»f  disobedience 77(; 

v<?rdict  of  jury 777 

tt'stiniony  to  be  tiled 778 

the  duties  of  coroners       778 

'lefendant  arrested  before  inquisition  filed 771) 

wan-ant  of  arrest 7S() 

form  of  warrant 781 

liow  executed 782 

after  arrest 78.*} 

clerk  of  court  to  furnish  papers,  etc 784 

ooroiier  to  deliver  money,  etc.,  to  county  treasurer 7<'^5 

how  disposed  of,  by  treasurer 1 7Si>,  787 

statement  by  coroners  to  supervisors 788 

police  justice  may  act  in  New  York  city .  78J> 

compensation  of  coroners 790 

ConPORATION. 

included  in  term  person 

proceedings  against 075,  i582 

information  against r>75 

summons  to  be  issued  against,  on  information 075 

id.,  form  of 076 

when  and  how  served 077 

examination  of  charge 078 

certificate  of  magistrate 079 

proceedings  theron  by  grand  jury OvSO 

indictment  against 080,  «Wl 

piea  to  id.,  how  put  in SSij,  V)Si 

conviction  and  punishment  of 081 

fine  on,  how  collected 0^ 

COBBOBORATION. 

of  testimony  of  accomplice,  when  required 890 

(See  Accomplice  and  Conviction,  and  notes  thereta) 

17 
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Costs.  Section. 

on  forfeiture  of  bail 598 

on  compromise  of  crime,  how  settled 604 

prosecutor  may  be  compelled  to  pay 719 

or  be  committed 720 

in  bastardy  cases 885 

Counsel  for  Defendant. 

matter  of  right  in  all  cases 8 

time  to  send  for,  allowed  if  desired 189 

may  be  present  at  examination 203 

may  inspect  deposition 205 

may  plead  to  indictment  for  misdemeanor 297 

not  so  in  felony  cases. .- 297 

assignment  of,  by  court  in  certain  cases 308 

when  ground  for  challenge 377 

must  sum  up  first 388 

may  consent  to  discharge  of  jury  in  certain  cases 428 

when  notice  of  appeal  may  be  served  on 524 

notice  of  argimient,  when 537 

number  allowed  on  argument 540 

entitled  to  closing  argument 540 

for  indicted  corporation 6S1,  335 

may  be  present  on  inquiry  into  insanity 658 

Counsel  for  People. 

may  be  present  at  examination  before  magistrate 203 

may  inspect  depositions 205 

when  ground  of  challenge 377 

(See  District  Attorney. ) 

County. 

Fulton  and  Hamilton  deemed  one 21 

County  Clerk. 

duties  of 25,47,72,230,  231 

County  Courts.  (See  Courts.) 

County  Jail. 

grand  jury  to  have  free  access  to,  at  all  times 261 

sheriflf  to  commit  prisoner  to 4^ 

keeper  of,  to  return  list  of  disorderly  persons  to  court  of  sessions 008 

County  Judge. 

may  designate  justices  of  sessions 43 

and  terms  of  courts  of  sessions 45 

may  order  out  military Ill 

inquire  as  to  sanity  of  convict  by 498 

to  be  present  at  execution  of  convict 507 

to  sign  certificate  of  death 506 

County  Treasurer.     (See  Treasurer.) 

Courts,  Generally. 

of  original  criminal  jurisdiction 11 

of  record 11 

judges  of,  how  removed 12 

when  grand  jury  to  be  drawn  for 225,  220 

misdescription  of  title  of  court 228 

may  order  additional  grand  jurors  in  certain  cases 230 

how  drawn 231 

in  certain  counties  may  be  summoned  from  bystanders 283 

may  order  new  grand  jury,  when 235 

must  appoint  foreman 244 

must  charge  grand  jury 248 

must  advise  grand  jury 
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CouKTS,  Generally— Con^mued.  Section. 

'ndictments  must  be  presented  to 2^/2 

may  allow  amendments  of  indictments,  when 29Si 

change  of  name  allowed       293 

when  may  be  set  aside  or  amended       2d3 

may  set  aside  indictment  on  motion 313 

may  allow  demurrer  to  indictment 316 

may  allow  plea  to  be  withdrawn  at  discretion 387 

may  remove  indictment,  when 344 

may  allow  challenges,  when 359 

may  advise  jury  to  acquit 410 

jury  bound  by  advice 410 

absence  of  proof  of  guilt       410 

may  compromise  crimes 663 

may  dismiss  actions 667 

direct  acquittal       J 410 

to  decide  all  questions  of  law  except  in  libel  cases 417,  418,  419 

may  discharge  sick  juror  when 416 

may  adjourn  while  jury  is  out  as  to  other  business 431 

must  give  judgment  on  special  verdict 442 

may  grant  new  trial  463 

may  arrest  judgment  in  certain  cases 467 

pronouncing  judgment  by,  unless  cause  be  shown 482 

may  suspend  judgment       r 482 

( I )  Courts  qf  Impeachment. 

jurisdiction  of 12 

how  constituted  and  powers  of 13-2t 

trial  proceedings  in 118-127 

judgment  by 128 

effect  of 129 

president  of  senate  impeached -  130 

does  not  bar  indictment 131 

(2)  Courts  of  Oyer  and  Terminer, 

in  each  county  except  Fulton  and  Hamilton 21 

jurisdiction  of 22 

organization  and  powers  of 22-24 

grand  jury  for 225 

removal  of  indictment  from 3H- 

when  may  grant  new  trial 46$ 

(3)  CUy  Courts. 

general  powers  of ,.^., 83-36- 

(a)  Of  Brooklyn. 
jurisdiction  and  organization  of - 26,    27 

(6)  Of  Buffalo.     (Superior.) 
jiu^isdiction  and  orgahiz^ltion  of 28,    30 

(c)  Of  Utica — Recorders. 

jurisdiction  and  powers  of 31,    32 

(d)  Of  Osxoego^ Recorders. 

jurisdiction  and  powers  of ^ 81,    82 

(e)  Of  Hudson — Mayors. 

jurisdiction  and  powers  of 81,    92 

(4)  Courts  of  Sessions  excepting  New  York. 

original  criminal  jurisdiction  thereof 11 

one  in  each  county  excepting  Fulton  and  Hamilton 87 

jurisdiction  limited 37 

classified 38 

jurisdiction  defined 39- 

may  transfer  indictments  to  oyer  and  ternimer 40,  41 
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(4)  Court  of  8e8aion8  excepting  New  York — Continued.  Beetton. 

by  whom  held 4S 

justice  of  sessions  in,  how  appointed IS 

county  judge  disqualified  when 44 

when  and  where  held 45 

jurors  at 46 

countyclerk,  clerk  of 47 

except  in  New  York 47 

process,  how  tested  during  court 48 

compensation  of  justice 49 

persons  giving  security  to  keep  peace ^ 

grand  jury  in  sessions 226 

may  grant  new  trial  in  certain  cases 463 

indictment  in,  may  be  removed  when ^ 

new  trials  only  in  cases  enumerated  in  section  465 463 

judgments  of,  reviewable  on  appeal  only 515 

may  order  conditional  examination  when 624 

also  on  commission 641 

appeals  from  special  sessions  heard 749 

may  grant  stay  on 753 

may  atlirm  or  reverse  conviction,  order  new  trial  or  modify 764 

new  trial  to  be  had  in  sessions 76S 

may  hear  appeals  in  bastardy  cases 861 

jurisdiction  regarding  disorderly  persons 908,  9D9 

may  compel  support  of  poor  persons 915 

absconding  parent,  property  of 923 

apprentices  subject  to 936,  940 

term  **  sessions,''  includes  general  sessions 961 

5)  Court  of  General  Seasions  in  New  York  dty. 

jurisdiction  and  organization  thereof 50-54 

case  may  be  remov^  after  arraignment 51 

may  continue  sessions  and  conclude  case      54 

f)  Court  of  Common  Pleas,  New  York 
jurisdiction  and  powers  of 53^597,  74C 

fi)  Courts  of  Special  Sessions  excepting  New  York  and  Atbany, 

jurisdiction,  constitution  and  powers  of 66-63 

not  courts  of  record  when 11 

in  New  York  city 61,  741 

l)  In  New  York  dty. 

jurisdiction   and   powers   of 61-67 

proceedings  in .'.'.'.*.*.'.*.*.  741 

trial  by,  and  form  of  information * '   742 

duty  of  district  attorney  as  to  information  and  dismissal 743 

clerk  must  issue  subpoena,  etc . .  . .  .^ 744 

fines  to  be  paid  to  clerk T 745 

clerk  must  render  account,  to  whom 746 

no   transcript  to   be   filed,  certified  copy  of  minutes,   conclusion 
evidence 746 
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iHx>ceedings  in  Special  Seattions  generally — Continued.  Section. 

no  transcript  of  conviction  to  be  filed 748 

evidence  of,  minutes  conclusive 748 

(b)  In  city  of  Albany 

jurisdiction  and  powers  of 68-73 

clerk  of  Albany  county  is  clerk  of 72 

{c)  Proceedings  in  Special  Sessions  generally, 

charge  to  be  read  to  defendant,  he  must  plead 609 

plea,  and  how  put  in 700 

issue,  how  tried 701,  702 

jury,  how  summoned 703 

returning  list  of  jury. 704 

failure  to  return  jury  list,  and  punishment 709 

proceetlings  on  drawing  jurors 706,  706 

challenges 707 

talesmen,  when  and  how  ordered 708 

jury  how  constituted : 710 

oath  of  jurors 711 

trial,  how  conducted 712,  713 

verdict,  how  delivered  and  entry  thereof 714 

discharge  of  jury  without  verdict,  when 715 

re-trial  in  such  cases ; 716 

judgment  of  fine  and  imprisonment  on  conviction 718 

<?xtent  of  imprisonment  718 

acquittal,  proceedings  on 719 

prosecutor  may  be  ordered  to  pay  costs 719 

judgment  for  costs  against  prosecutor 720 

ctmviction,  certificate  of,  form 721,  722 

to  be  filed  in  the  clerk's  ofhce  when 723 

conclusive  evidence  of  facts  recited  therein 724 

judgment,  by  whom  executed 725 

fine,  by  whom  received  and  how  applied 726,  727 

punishment  for  neglect  to  pay  fine  by  magistrate 7:^8 

waiver  of  right  to  jury       701 

must  be  an  express  waiver       r 701 

effect  of  election        .- 701 

infant  may  waive 701 

must  elect        702 

must  have  jury  of  six  ' 706 

jurisdiction  of  special  sessions       701 

contents  of  record  of  conviction 717 

pronouncing  sentence        717 

subpoena  by  court 729 

disobedience  of,  by  witness 729 

jurors  punished  for  non-attendance  when 730 

fees  not  allowed 731 

preliminary  examination  dispensed  with 732 

who  must  have  custody  of  prisoner 733 

form  of  commitment 7'>4 

by  whom  executed 735 

defendant  may  be  admitted  to  bail 736 

bail,  how  and  by  whom  taken 737 
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PteGBBDINGS  IN  SPECIAL  SbSSIONS  OkNBRAIXT— €kmtlll1l6d.  SiCtiOD. 

form  of  undertakiDg. •.•.-. 73S 

when  forfeited 7^ 

forfeiture,  how  remitted 74^ 

(d)  Appeals  from  Specuu,  Sessions, 
general  practice  on 74(^77^ 

(7)  Police  CourU. 

jurisdiction  of 74 

how  constituted 75>7^ 

(8)  County  Courts. 

and  sessions  to  be  h^li  at  tame  place 4> 

may  remit  forfeiture  of  deposit  or  undertaking 59T 

county  court  of  county  of  New  York  may  remit 740 

(9)  Courtf  Supreme. 

impeachment  and  removal  of  justice  of,  when 12 

oyer  and  terminer  to  be  held  by  justice  of 2^ 

militia  subject  to,  when Ill 

general  term  of,  may  remove  justices  when i;i2 

justice  of,  is  a  magistrate 147 

may  remove  indictment  for  cause 34$ 

when  indictment  to  be  tried  at  circuit  *     34& 

how  venire  changed       34$ 

when  fair  trial  cannot  be  had      » 34% 

facts  and  circumstances  to  be  set  forth      344 

prisoner  must  make  clear  case        34$ 

on  iippeal,  preference  given  to  criminal  cases 535 

must  be  noticed       535 

may  stay  trial  to  aptp'iy  for  removal 347 

court  must  indorse  adsision  on  papers  presented 34^ 

must  cause  papers  on  stay  to  be  filed 34^ 

second  application  not  allowed 349 

proceedings  on  removal  of  indictment  to  other  court 351 

duty  on  inquiry  as  to  sanity  of  convict 49$ 

may  issue  warrant  for  arrest  of  person  sentenced  to  death  after  time 

fixed  for  execution  has  passed,  when 503 

defendant  to  be  brought  before  general  term  on  warrant 5()3 

proceedings  thereon 504 

appeals  to,  by  defendant  when  allowed 51T 

appeals  to,  by  people  when  allowed 51S 

appeals  from,  to  court  of  appeals  generally 519 

all  appeals  matter  of  right  strictly 520 

appeals  in,  when  to  be  taken 521 

how  taken 522,  52S 

appeal  by  people  does  not  stay  proceedings 52& 

certificate  of  reasonable  doubt  operates  as  stay 627,  52& 

stay  to  be  granted  on  notice  only , 521> 

effect  of  stay 6S0^  631 

papers,  where  filed 5S2 

appeal  to,  how  brought  to  argimient  and  where.  ..i 53& 

notice  of  argument  in,  to  whom  given 5S7 

appellant  to  furnish  papers  in,  on  appeal 53S 

proceedings,  therein  on  appeal 620,  640 

defendant  need  not  be  present  on  argument  of  appeal •  .i.  • «  641 

judgment,  how  rendered 642-641^ 

bail  may  be  taken  by,  when 650-65(^ 

proceedings  on  taking  bail 6^  ^77 

may  decree  conditional  examination 6*jti 

and  issue  commission 624 

additional  powers  of  on  appeal 770^  772 
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(10)  Covrt  qf  Appeals.  Section. 

in  what  cases  allowed 519 

section  527  does  not  apply  to  court  of  appeals        9~^ 

number  of  counsel  allowed 540 

general  practice  on  appeal  to 520-r>i^2 

dismissal  of  appeal  to 533,  534 

argument  on  appeal  in,  etc 53^-541 

judgment  on  appeal  in 542-o4il 

may  cause  convict  to  be  Iwonght  before  it  when  the  time  of  his  execu- 
tion has  passed 503 

'rime. 

how  punished 3 

how  prosecuted 4,  5 

cannot  be  twice  put  in  jeopardy ^ 

must  have  been  put  In  jeopardy      d 

'riminal  Action. 

definition  of 5 

party  prosecuting,  plaintiff (J 

party  defending,  defendant T 

rights  of  defendant S 

entitled  to  a  speedy  trial 8 

entitle.l  to  counsel 8 

may  produce  witnesses 8 

may  cross-examine  witnesses  of  people 8 

cannot  be  compelled   to  testify '. 1^ 

must  answer  in  certain  cases       li> 

ordinary  rules  of  evidence  apply       1(> 

may  decline   to  answer       It) 

what  courts  have  criminal  iurisdiction l^ 

(a)  Limitations  qf..  142 

in  murder  cases 141 

when  defendant  is  absent  from  state 14>J 

when  deemed  commenced 144 

{b)  Jurisdiction  of  courts  in, 
over  persons  leavim:  state  to  commit  crime •.. 133 

over  crimes  committed  in  two  counties 134 

on  or  near  boundary  of  counties 135 

onboard  vessel,  etc 136,  137 

vessel  l:>6 

steamboat       136 

canal       136 

railroad  train        137 

libel  in  newspaper 138 

over  crime  witliin  foreign  jurisdiction 13i> 

within  jurisdiction  of  another  county 140 

when  conviction  a  bar  in  another  place : .-.  140 

(c)  Removal  of  criminal  actions, 

practice  on • •••^•••*  843-353 

(d)  Appeals  in,    (See  Appeals.) 

/Bnf  iXAL,  IIabituax.    (See  Habitual  CrimlnaLl 
Criminal  Statistics.    (See  Statistics.) 
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Cruelty  to  Animals.                                                                             Section, 
characler  of  tho  offense... 56,  57 

Custody. 

retaking  after  escape  or  rescue  from 186 

discliarge  from,  on  bail 192 

conmiiinient  to,  on  examination 206 

of  witness,  when  detained  in -JUi 

defendant  in.  may  be  broncrlit  in  for  arraignment •J*.'^ 

on  bail  may  be  cummitte4l  to  actual,  when :>iM$ 

discharge  from,  on  setting  aside  indictment,  when CIT 

detention  in  like  case Z\S 

discharge  from,  on  allowance  of  demurrer 328,  -i^ 

on  removal  of  indictment,  follows  jurisdiction .*>52 

discharge  from,  on  discharge  of  jury 404,  4^19 

after   verdict 452,  45H 

on  defense  of  insanity,  how  committed 4.VI 

on  arrest  of  judgment,  or  want  of  evidence  to  convict 470 

D. 

Dangerous  or  Deadly  Weapons. 

carrying  of  and  right  of  search  for 512,  514 

Death. 

wlien  deposition  of  dead  witness  may  be  read 8 

warrant  fur  execution  of  convict  condemned  to 491 

effect  of  deat  h  of  sureties  on  bail   599 

coronors'  inquests  on  sudden 773 

civil  death,  w  hen S19 

Death  Penalty. 

conscientious  scruples  against  enforcing 377 

how  enforced 491-509 

Decision. 

defeiulant  may  except  to,  of  law 419,  455 

of  judge  when  final 563,  566 

Default. 

effect  of  on  appeal 54*3 

in  special  sessions 702 

Defkndant. 

definition  of 7 

entitled  to  speedy  and  public  trial 8 

to  counsel  and  to  produce  witnesses 8 

to  be  confronted  by  and  to  cross-examine  witnesses 8 

to  ilefend  in  person 8 

need  not  criminate  himself 10 

to  be  brought  before  magistrate IfiS 

not  to  be  unnecessarily  restrained 10,  172 

entitled  to  bail 550-585 

time  to  prepare  for  trial 357 

to  be  informed  of  cause  of  arrest l88 

to  ever>'  reasonable  doubt 389 

to  testify  in  his  own  behalf 398 

to  take  exceptions  on  trial 455 

to  new  trial,  when 465 

presence  of  at  trial 359 

to  appeal 517 

when  time  of  execution  of  death  penalty  has  passed,  practice 503 

judgment  for  second  offense       • 610 
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SeClion* 

to  be  habitual  criminal . , 510 

to  have  subpoenas  issued  in  his  behalf .!........!...  611 

when  he  refuses  to  plead,  practice 342 

Definitions. 

action,  criminal 5 

appellant !!.!!!.!!.....!!!!!.  616 

bail,  admission  to  and  toking  of 550-^558 

bias,  actual 375 

bias,  implied ....................*..  376 

complainant,  special  proceedings 1 ......!!.....!...!! !  »50 

criminal,  habitual 510 

challenge  for  cause *..!*....'..*..*.*.*.'.'.*.'.  370 

challenge  to  panel 3(jl 

defendant 7  950 

judgment,  motion  in  arrest  of I  467 

magistrate 146,  959 

magistrate  in  bastardy  case  ••• 842 

peace  officer 15j    ygo 

prison 506 

new  trial 462 

respondent 516 

sessions,  court  of 1)61 

sij^nature,  mark 9.j8 

verdict,    special  4:>S 

verdict,  general .;  4:i7 

Degrees. 

of  crime,  verdict  in.   444 

Demi'rrer. 

time  to .322 

grounds  of 323 

how  put  in  and  form  of .• 324 

when   hoard 32.*> 

judgment  on,  to  be  entered  how 326 

when  final 327 

re-subinission  after  allowance  c  f :^27 

proceeding  after  allowance  of 327-."]29 

pleading  after  disallowance  of,  effect  of  failure  to  plead  over 330 

what  objections  must  be  taken  by 3:U 

effect  of  joining  several  misdemeanors        323 

misjoinder  of  counts        323 

judgment  on  demurrer  not  reviewable  before  judgment       517 

even  if  both  parties  agree  to  it       517 

Deposip. 

deiH)sit  instead  of  bail,  (See  Bail.) 

Oepositionb. 

when  on  information  and  belief        14:) 

when  evidence  to  be  read  at  trial S 

before  magistrate         194,  204,  20^ 

form  and  mode  of  authentication 204,  20  > 

how  kept  and  inspected 20'> 

copies  for  defendant 206 

disposition  of 22 1 

irregularities,  how  waived       14S 

(3ee  Conditional  Examination.) 
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Discharge.  SecUoo. 

of  defendant  on  appeal 545 

on  dismissal  of  action 670 

un  acquittal 452 

of  jury  when  without  jurisdiction 402 

wlien  no  crime  committed 408 

on  failure  to  agree 425,  718 

DiSJilSSAL. 

of  appeal 538,  534 

of  charge  by  grand  jury 270 

criminal  action  when  dismissed 067,  666 

order  for  dismissal 671 

Dismissal  of  Action. 

for  want  of  prosecution  or  otherwise 067-673 

Disorderly  Persons. 

convictions  of  how  reviewable 39 

proceedings  and  practice  against  generally 89^13 

Disqualification. 

of  justice  of  sessions  when  allowed 4S 

of  county  judge 44 

District- Attorney. 

must  inform  court  of  breach  of  undertaking 98 

must  act  incase  of  riot 115 

must  advise  grand  jury 262 

must  attend  grand  jury 263 

must  have  access  to  grand  jury 264 

may  be  present  at  examinations  before  magistrate 203 

may  inspect  depositions  taken 2U5 

may  not  be  present  when  grand  jury  vote 264 

can  issue  bench  warrants 6S,  3<fO 

must  arraign  prisoners * :>i9 

shall  act  on  application  to  remove  indictments :M 

shall  open  cause  on  trial 5>8 

shall  attend  on  commission  of  insanity 4i'7 

may  consent  that  jury  be  discharged 42S 

must  have  notice  of  return  of  jury  to  court 427 

may  consent  that  jury  take  exhibits 4*25 

must  apply  for  warrant  on  death  sentence 50c} 

must  sign  certificate  of  execution 508 

must  act  when  stay  of  proceedings  is  applied  for 529 

also  when  bail  in  cities  is  applied  for 500,  571 

also  regarding  bail  on  appeal 5S4 

may  waive  notice  of  application  for  bail , 571 

may  examine  sureties  on  oath 578 

must  have  notice  of  conviction  of  habitual  criminal 511 

must  have  notice  of  appeal 523 

must  have  notice  of  application  for  stay 529 

must  have  notice  of  surrender  of  bail 502 

may  bring  action  on  forfeited  undertaking 597 

may  issue  suboo^nas 609,  610 

of  application  for  conditional  examination 628 

commission 64S,  615 

may  move  for  dismissal  of  action 671 

must  act  on  appeal  from  special  sessions 769-762 

must  apply  for  judgment  of  outlawry 814 

must  act  reganling  fugitives  from  justice 833 

must  enforce  bastardy  proceedings 881 

must  funiish  criminal  statistics 941 
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I>OOR. 

uhen  outer  door,  etc.,  maybe  broken 175,  178,  799 

Doubt. 

when  jury  may  convict  of  lowest  degree 890 

reasonable  doubt  effect  of 389 

certiiicate  of,  an  appeal 527,  528 

Due  Pkocess  of  Law. 

definition  of 3 

Duelling. 

jurisdiction  of  offense  of 133 

E. 

ELEcr'iojr. 

defendant  must  elect  to  be  tried  at  special  session 211 

also  when  tried  separately 391 

Entky  op  Judgment 

(See  Judgment.) 
£rbob. 

writs  of  and  certiorari  abolished 515 

disregard  of  technical,  on  appeal 542 

effect  of,  in  pleadings  or  other  proceedings 684 

Escape. 

duty  of  officer  regarding  attempted. . .  • I74 

escaping  prisoner,  when,  how  and  where  retaken 186,  187 

Evidence. 

before  magistrate,  how  taken  and  authenticated 204 

receivable  by  grand  jury,  character  of 255,  256 

not  bound  to  hear  ch^lVndants,  but  may  do  so 257 

indictment  should  be  found  un  legal  evidence 258 

what  evi<ience  necessary       258 

on  trial  of  challenge  ordinary  rules  of,  prevail 3^ 

rules  of,  in  civil  cases  prevail 392 

■cross-examination       .393 

rules  same  as  in  civil  cases 392 

same  rules  of  evidence 393 

credibility  of  pris(mer        , 393 

bad  character        393 

"Confession  when  receivable  as  and  effect  of 395 

not  sufficient  alone  to  convict 395 

statement  after  crime         395 

parol  confession  395 

stateuM.it  made  under  arrest        .395 

when  suspected        .31)5 

by  artifice 395 

additional  proof       395 

■confession  to  police  olticer       395 

what  not  a  threat        395 

statement  nnder  oath         395 

when  not  decme*!  a  confession  395 

statement  before  coroner       895 

when  confession  inadmissible      395 

what  insufficient  corroboration         395 

evi<lence  on  trial  for  treason 396 

overt  act  nmst  be  alleged 396 

of  conspiracy 39& 
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Evidence  —  Continueil.  Section. 

of  accomplice,  efifect  of S'.il> 

evidence  closed,  court  may  advise  acquittal 41<> 

evidence  of  juror  how  taken 4l.i 

papers  and  exhibits,  also  notes  of  testimony 425,  A'2*\ 

verdict  against 46.> 

cumulative,  effect  of 4»V> 

of  character  of  habitual  criminal 51:1 

certilied  copy  of  deposition  as  evidence 631,  Tm" 

when  not  allowed 6Sr2,  635 

Examination,  Conditional. 

(See  Conditional  Examination.) 

Examination  on  Commission. 

(See  Commission.) 

examination  before  magistrate  of  prosecutor  and  his  witness 148,  UO 

Examination  before  Magistrate  of  defendant. 

magistrate  must  inform,  of  nature  of  charge L^ 

also  of  right  to  counsel ]f^^ 

must  allow  time  for  and  send  for  counsel \^^ 

must  wait  a  reasonable  time  for lt«> 

examination  to  be  completed  when li^l 

adjournments  of,  how  had ^ 191 

form  of  commitment 19$ 

depositions  to  be  read  when \H 

witnesses  to  be  subpoenaed  by  magistrate lU 

must  be  examined  in  defendant's  presence ....    195 

must  have  defendant  present 195 

deposition  evidence 194 

deposition  not  evidence » 194 

defendant  may  cross-examine 195 

stateuient  by  defendant 19ft 

'  when  admissible 19ft 

;         when  not  admissible 19ft 

^ .        may  cross  examine 195 

prisoner  may  have  witnesses 194 

refusul  to  sign 204 

committing  magistrate  may  discharge     ' 20T 

but  not  after  taking  bail       207 

waiver  of  statement  bv  defendant 19T 

howtak«Mi '. 198,  \9» 

statement  to  be  reduce^l  to  writing  and  authenticated 2(0 

witness  of  defendant  to  be  examined 201 

no  otliers  to  be  present,  when 202 

must  be  kept  separate,  when 201) 

ptiblic  may  be  exchided.  when 2tiJ5 

tesliniony  to  bo  reducetl  to  writing  and  authenticated 204 

depositions,  how  taken  and  kept 2<X> 

public  must  not  inspect 2<)5 

defendant  may  have  copy 206 

def'Miilant  discliarijed,  when  and  how 2f»7 

connnitiing  matcisirate  may  discharge       207 

but  not  after  taking  bail        207 

indorsement  of  diseharjje.  how  made 207 

defendant  to  be  comniitte^l.  when  and  how 20^ 

indorsement  of  committal,  how  made ^ 

form  of,  crime  not  bailable 2<W 

need  not  he  under  seal        20^ 

prisoner  to  be  present       , , 20^ 
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XXXMINATION  BEFORE  MAGISTRATE  OF  DEFENDANT— Continued.      SeCtloIU 

may  commit  for  perjury       208 

must  show  probable  cause  of  guilt       208 

defendant  tu  choose  how  he  will  be  tried 211 

proceedings  thereon 211 

when  cannot  elect        211 

election  must  be  unequivocal       211 

simple  pica  of  not  guilty  not  enough 21i 

waiver  must  be  express        21i 

waiver  must  appear  on  theminutes       702 

election  waives  all  jurisdictional  questions       211 

order  for  ballon  commitment 212 

form  of  commitment 213,  214 

witnesses  may  be  bound  to  appear  by  undertaking 215 

security  for  appearance  of  witness  and  how  given 216 

infants  and  married  women  may  give  security 217 

must  be  committed  for  refusal 218 

effect  of  witness'  inability  to  give  security •• 218 

disposition ,     statement  and  papers  by  magistrate 221 

Exceptions. 

to  challenge 364,  365,  381 

on  trial  of  indictment 419,  455 

what  allowetl  and  in  what  cases 419,  455 

bill  of,  by  whom  settled  and  filed 456 

must  be  settled  at  trial  or  point  noted  in  writing 457 

how  settled  after  trial  and  when 458,  459 

notice  of,  to  be  served  on  district  attorney,  when 458 

who  may  serve  amendments  and  when 458 

time  to  prepare  enlarged,  how 460 

effect  of  not  serving  exceptions  or  amendments 461 

exception  to  challenge  and  denial  thereof 881 

Execution. 

(a)  Criminal  judgment  y  except  of  death, 

how  enforced 486 

commitment  of  defendant 487 

judgment  of  imprisonment,  how  enforced 488 

duty  of  sheriff .488,489,490 

(6)  Execution  of  death  penalty. 
when,  how  and  by  whom  enforced 491-^50^ 

(See  Death  Penalty.) 

(c)  Miscellaneous  provisionif  regarding. 

of  judgment  as^ainst  habitual  criminal 510-512 

of  judsjment  from  appellate  court 546 

of  corrected  judjJTtnent 546 

of  stay  on  judgment 526,  527,  528 

Exemption. 

from  jury  duty,  effect  of 879 

EXHIIIITS. 

what  jury  may  consider 425 

ExoNEUATioN  OF  Bail.     (Scc  Bail.) 

Expenses. 

of  accommodating  jury 423,  424 

of  accommodations  for  court  and  officers  hi  sessions 55 

for  poor  witnesses 616 

Extradition 827-835 
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F. 

Fact.  Section. 

jury  sole  judges  of,  in  all  cases 419,  420 

jury  must  tind  conclusions  of 438,  446 

Patuer.     (See  Parent ) 

Fees. 

police  justice  not  to  retain,  for  Ills  own  use 78 

uf  clerk  for  copies  of  depositions,  how  fixed 206 

of  witnesses  are  unchanged 394 

of  poor  witnesses,  how  allowed 616 

in  special  sessions  not  allowed  to  witnesses  or  jurors 731 

Felony. 

arrest  on  charge  of,  proceedings  on 158 

arrest  may  be  made  in  niKhi-time,  when 170 

arrest  may  be  made  without  warrant,  when I77 

arrest  on  suspicion  of,  how  made 179 

<ief«'ndiint  must  be  present  on  arraignment  for 297 

con  viciion  for,  ground  of  challenge 375 

separate  trials  on  joint  indictment,  when  allowed 3i)l 

bail  on  cliurije  <»f  discretionary 553 

i)ail,  how  granted  on 5.>7 

bail,  after  indictment  for 579  .580 

l)ail  for.  in  cities,  notice  required  to  district  attorney 560.  571 

id.,  form  of .581 

id.,  qualitication  and  justification  of  sureties 5^.2 

cannot  compromise t)63 

crime  committed  with  intent  to  commit 66;i 

dismissal  of  action  for,  cfifcct  of 673 

Female. 

pregnancy  of  convict  and  proceedings  therein 500-502 

Filiation.     (See  Bastards.) 

Fixe. 

judgment  for.  may  direct  imprisonment  and  fix  amount 484.  718 

execution  ()f  judijment  imposing,  how  made 487,  488 

when  deposit  to  l)e  applied  to  payment  of 589 

against  corporation,  collection  of,  how  made 682 

extent  of,  in  s]>ecial  sessions 484,  717,  718 

to  whom  paid  an4l  liow 726,  727 

FoiiKioN  Conviction  or  Acquittal. 

bar  to  indictment,  when 139,  140 

FoKKKiN  Vessel. 

conviction  of  master  of,  punishment  may  be  remitted 074 

FoKEMAN.     (See  Grand  Jury.) 

of  trial  jury  to  announce'  verdict. 435 

FOKFEITIUE. 

on  conviction  of  outlawry 818 

(See  Bail. ) 

FOROERY. 

how  indicted  when  instrument  is  destroyed • 290 

Former  Conviction  or  Acquittal. 

bar  to  second  prosecution,  when 9 

effect  of  former  trial       \) 

must  have  been  put  in  jeopardy       9 

when  acquitted  of  one  ofifense,  not  a  bar       • »       0 


xxxy  iNDBX  TO  Criminal  Code. 

Section. 

former  acquittal 9 

when  a  bar 9 

when  not  a  bar 9 

no  new  trial  after  acquittal 9 

arrest  of  judgment 9 

conviction  on  one  count 9 

on  defective  indictment 9 

must  l>e  pleaded 382 

what  is  a  valid  acquitted 341 

must  be  put  in  jeopardy 332 

acquittal  not  always  a  bar 332 

when  not  put  in  jeopardy 332 

acquittMl  on  defective  indictment 832 

effect  of  arrest  of  judgment 332 

plea  of  not  guilty  tioes  not  include 339 

evidence  of.  not  receivable  under  plea  of  not  guilty 339 

what  deemed '. 340,  341 

form  of  verdict  on  plea  of 437 

motion  for  arrest  of  judgment  on  verdict 4(57-471 

judgment  on  special  verdict  on  plea  of,  how  given 442 

plea  of  former  acquittal  and  not  guilty  may  be  joined : 332 

FoHMEii  Verdict.     (See  Verdict. ) 

Fo:jms.    (For  additional  forms  see  Index  to  Forms.  ) 

affidavit  on  application  for  conditional  examination 622 

id.  for  commission rt:^9 

id.  for  allowance  of  appeal  from  special  sessions 751 

on  return  of  search  warrant 805 

allowance  of  id.  from  special  sessions 752 

arraigumeiits 308,  309 

bench  warrant  for  felony  ;^1 

for  misdemeanor 302 

for  bailable  crime 303 

after  conviction 477 

certificate  of  taking  bail 210 

of  execution,  of  death  penalty 508 

of  conviction,  special  sessions 721,  722 

of  conviction,  of  vagrant 891 

of  conviction,  of  disorderly  person 902 

challenge  to  panel 30^^ 

commitment  for  examination 193 

to  answer 213,  214 

in  s|)ecial  sessions 734 

deposition  before  magistrate 204 

discharge  by  magist  rate 207 

depositions  on  conditional  examination 629 

indictments 276 

indorsement  on  warrant 156 

on  indictments 268 

on  bench  warrant 303 

on  bastardy  warrant 843 

inquisitions 498,  501 

impeachment,  judgment  on 128 

notice  of  appeal 522 

of  appeal  to  court  of  sessions  in  bastardy  case 862 

of  application  for  bail 5T1 


xxwi  Index  to  Csiminal  Codb. 

Forms — Continned.  Section. 

oath  of  foreman  of  grand  Jury 245 

oath  of  grand  jurors 246 

after  impaneling 247 

of  jury,  special  sessions 711 

of  oittcer  in  charge  of  trial  jury * . . .  .414,  421 

of  officer  in  charge  of  jury  special  sessions 713 

order  for  bail  by  magistrate 562 

by  court 561 

in  bailable  case 212 

when  not  bailable 209 

of  commitment : 2^8 

for  discharge  on  bail 575 

for  recommitment 600,  60S 

for  commitment  of  insane  prisoner 659 

for  conditional  examination 625,  626 

for  order  of  filiation 850 

for  commission 64S 

for  compromise  of  crime 664 

pleas  in  special  sessions 700 

pleas  to  indictment , 3^54 

report  of  criminal  statistics 941,943,^15,  947 

search  warrant 797,  801 

statement  of  prisoner 198,  200 

subpoenas 612,  613 

In  New  York  special  sessions 745 

summons  against  corporations 629 

verdict,  general  or  special 437,438 

of  coroner's  jury 714 

nndertai^ing  on  bond  of  witness 215,  216 

for  bail 568 

after  indictment  brought 581 

on  appeal ••  585 

on  recommitment  of  defendant 606 

in  special  sessions 73£ 

on  appeal  from  special  sessions 753 

in  behalf  of  disorderly  person 001 

undertakings  in  bastardy  proceedings 844,  840,  851 

warrant  of  arrest  by  coroner 781 

by  magistrate 151,  152 

in  bastardy  case 841 

for  enforcement  of  death  penalty 491 

FOBTUNK  Tellers. 

disorderly  persons ••••••  889 

Fugitives  from  another  State  or  Territory. 

to  be  delivered  up  on  demand  of  executive  of  other  State 837 

magistrate  may  issue  warrant  against .,..  823 

any  proceedings  thereon...  ...•••. 821^ 

when  to  be  committed  and  for  what  time 830 

admission  of,  to  bail  when 831 

notice  of  arrest  of ,  to  be  given  and  to  whom 832 

notice  to  executive  of  other  State  of  arrest  of,  how  given 833 

discharged,  when ••  834 

conditions  of  obtaining  requisition  827 

must  demand  fugitive  promptly       • •  BS^i 

proof  that  a  party  is  a  fugitive       833 

party  held  for  crime  in  this  State       828 

contents  of  affidavit       ^ 

proof  required       830 

what  can  be  raised  on  Aa^eas  corpus 827 

constructive  presence         827 

enticed  into  State  by  fraud       827 
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PuLTON"  AND  IIamtltox.'                                                                         Section, 
deemed  one  county ...    21 

G. 

Gamblers. 

arc  disorderly  persons 809 

Gexeseb  County. 

provisions  relating  to  grand  jurors  in *W0,  2u.i 

Gospel.     (Sec  Ministers  of) 
Governor. 

duty  of,  when  process  Is  resist p:1 1<)0 

proclamation  of  insurrection  by 115 

may  onler  out  military 116 

may  revoke  proclamation 117 

duties  of,  in  regard  to  execution  of  death  jx'ualt y 4'.>.*}-r)02 

duties  of,  regarding  reprieves,  conmiKiations  and  pardons 0^2-095 

Grand  J  cry. 

definition  of 223 

nuTulHT  of 224 

for  what  courts  drawn 22o.   226,  227 

order  for , .  225,  220,  227 

misdesoript  ion  in 228 

mode  of  selecting  jurors 229 

when  sixteen  do  not  a|»])ear 230 

manner  of  d«'sij;natin.i;  additional 231,  232,  2.33 

m<anner  of  summoning  atMitional 234 

manner  of  di'siirnatiijir  additional,  in  certain  counties 2.33 

when   suniniMiied    for  same  com t 2.3.5 

when  njore  than   surtid«'nt  number  attends 236 

who  may  challenge  an  individual  juror 237 

no  challenge  to  array 2.38 

CJiuses  of  discharin*  of  panel 23S 

challenge  to  indiviilual  juror,  causes 2JW 

challenires.  how  ma<le  and  tried 240 

error  to  swear  twenty-four        224 

twelve  must  concur. .' 268 

may  have  two  grand  juries 285 

no  challenge  to  array 238 

what  sunicient  ground 288 

juror  to  be  sworn  and  examined 240 

challenge,  how  tried 240 

challences  must  be  allowed  or  disallowed 241 

effect  iif  allowanee  toindividual 242 

misdemeanor  to  take  part  after  discharge ....  243 

foreman  appointed  by  court 244 

oath  of  foreman,  form  of 245 

of  other  jurors .' ....246,  247 

cliarcre  of  court  to 248 

r»'tirenient  to  private  room 249 

cN'rk,  how  ap]>ointed,  his  duties 250 

d ischarge  of  jury,  when 251 

power  and  (hity  of 252 

foreman  to  administer  oalh  to  wit ne^ses 253 

IS 
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Grand  Jury. — Continued.  *  '  Section. 

indictment,  defined 254 

evidence  receivable  by,  character  of 255 

can  receive  none  but  legal  evidence 256 

not  bound  to  hear  evidence  for  defendant,  but  may 257 

may  require  production  of  witnesses  for  defendant 257 

TV'hen  indictment  should  be  found  by 25S 

juror  must  declare  his  own  knowledge,  when 259 

must  inquire  into  cases  of  persons  imprisoned,  and  not  indicted 260 

U.,  management  of  public  prisons 260 

id.,  misconduct  of  public  officers 280 

entitled  to  free  access  to  public  prisons  and  records 261 

may  ask  advice  of  judge  or  district-attorney 262 

may  require  district-attorney  to  attend 26^ 

must  allow  district-attorney  to  appear  before  them  except  when  a  Tote 

is  being  taken 2ftl 

jurors  must  keep  proceedings  secret 265 

may  disclose  testimony  in  court 266 

cannot  be  questioned  for  acts  except  for  perjury  in  certain  cases 267 

Guilty. 

plea  of 832 

has  same  effect  as  verdict  of  guilty        47i 

plea  of,  must  be  put  in  personally 835 

plea  by  corporation  may  be  by  counsel 335 

plea  of,  may  be  withdrawn,  when 337 

general  verdict  of,  its  effect 437 

H. 

Habitual  Criminals. 

who  may  be  adjudged • 510 

in  what  cases,  so  adjudged 510 

not  entitled  jury  trial        « 512 

general  practice  in  proceedings  against 510-514 

Hanging.     (See  Death  Penalty.) 
Higher  Grade  of  Crime. 

practice  regarding 40(M01 

Hudson,  Mayor's  Court  of.    (See  Court.) 

L 

Illness. 

of  juror  during  trial,  pflFect  of • •  416 

of  witness  when  deposition  allowed ••  .fi21-622 

Impeachment.     (See  Court,  subd-  1.) 

iMrRISONMENT. 

how  to  enforce  judirment  of • 487 

cannot  exceed  six  monllis  in  special  session 717 

as  alTeciing  number  of  peremptory  challenges 37S 

Indictment. 

jud^nneut  of  impeachment  does  not  bar 13t 

crime  committed  out  of  state  indictable  in  any  county , .  13S 

crime  committed  in  different  counties  in  ths  state 134 

county  jurisdiction       •  134 

cases  of  hiroony        134 

committed  on  boundary  line  or  near  same 135 

committed  on  steamboat,  indictable  where 136 

on  steamboat       186 

on  vessel       136 


I 
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iHDiCTMENT^Continuod.  Section 

on  canal        ;3^ 

committed  on  railway  train,  indictable  where 187 

for  libel  in  newspaper,  indictable  where 138 

conviction  in  another  state  a  bar,  when 1;>J> 

In  another  county,  when  a  bar 140 

when  to  be  found' 141 

for  murder,  no  limitation 141 

other  offense  than  murder  within  five  years.    142 

when  defendant  resides  out  of  state 143^ 

when  deemed  found 144 

what  crimes  to  be  prosecuted  by 4,  222. 

definition  of 254 

when  it  should  be  found 258 

twelve  jurors  must  concur 2QS 

must  be  endorsed  and  signed  by  foreman 268 

initials  sufftcient       268 

names  of  witnesses  to  be  endorsed  thereou 271 

foreman  must  present  indictment 272 

must  l>e  filed  with  clerk  by  foreman 272 

becomes  public  record 272 

is  first  pleading 274 

what  to  contain 275 

should  follow  statute       275 

need  not  be  in  same  words      275 

must  aver  facts       275 

form  of 271 

fictitious  name 277 

must  charge  but  one  crime  generally 278 

distinct  misdemeanorsniay  be  joined       278 

separate  counts 27l> 

may  charge  use  of  different  means       279 

what  si^cient  allegation        278 

may  charge  a  felony  in  different  ways        279 

one  count  may  refer  to  another       279 

court  may  compel  election       279 

single  crime  may  be  charged  differently       279 

what  counts  may  be  ioineil       279 

when  judgment  will  be  arrested       467 

time  of  offense  nee<l  not  be  exact 280 

what  sufficient  as  to  time       280 

mi#i1  ascription  of  person 281 

constructioiu  of  language • 282 

sound  sense  will  prevail        282 

words  of  statute  neetl  not  be  strictly  followed 288 

equivalent  words  admissible 288 

contra  formnm  statutorum 288 

sufficiency  of,  how  determined 284 

a  charge  enough,  if  intelligent 284 

mu.st  be  stated  with  certainty 284 

time  and  place 284 

persons  known  by  different  names 284 

arson 275 

assault 275 

burglary 275 

test  of  sutficiency 278 

requisites  prescribed 275 

when  sufficient 275 

In  words  of  statute 275 

counts 275 

8nrplu8ajg;e 275 

oestruction  of  property 275 

diluting  milk. 275 

excise  law 275 
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Indictment— Continued.  Sectiop 

fighting  animals 27j^ 

I'orcible  entry 275 

fraudulently  conveying  property 275 

liomicide ...  2^5 

voting 275 

precedent '^79 

essentials 279 

alias 277 

full  name 277 

election 278 

improperly  joined 279 

remedy 279 

defective  counts 279 

time,  material  ingredient 280 

variance 280 

amendment 281 

mutter  of  form 285 

arraignment 285 

intention  of  code .  .^ 293 

provisions  constitutional 293 

variance  in  name 293 

variance  in  time 293 

joint  indictment 292 

perjury  in  verifying  bank  report 291 

conspiracy 275 

cruelly  to  animal 275 

fortrefy 275 

larcenv 275 

misdemeanor 275 

murder 275 

violation  of  excise  law 275 

mutilated  records 275 

manslaughter. 275 

nuisance 275 

perjury 291 

receiving  stolen  goods 275 

second  offenses 275 

presuini)iions  of  law  need  not  be  stated 28fi 

nor  matters  of  which  judicial  notice  is  taken 286 

formal  defects  do  not  invalidate,  when 285 

indictment  should  state  facts  only 286 

when  court  will  lake  judicial  notice 286 

how  judirment  should  be  pleaded 2i^ 

iurisdiction  of  facts  nuist  l)e  shown 287 

private  statut!%  how  pleaded 288 

court  will  take  judicial  notice,  when 2>8 

how  drawn  for  a  charge  of  libel 2b9 

for  forgery,  how    291 

for  ]x*rjury  or  subornation  of  perjury,  how. 291 

fads  sutficient 291 

against  several  defendants 293 

one  or  more  may  l)e  convicted  or  acquitted 29S 

indicttment  of  corporation 681 

(tf)  Amendment  of  indirtment. 

When  amendment  allowed 20S 

verdict  and  judgment  after  amendment 294,  295 

(6)  AUKAIONMKNT  OF  DEFENDANT. 

practice  and  proceedings  thereon ....29^12 

defendant  must  be  present  when  arraigned  for  felony 297 

for  misdemeanor,  may  appear  by  counsel 291 
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Arraignment  of  Defendant.— Continued.  .  Section. 

when  defendant  must  be  in  court 298 

defendant  must  be  informed  of  right  to  counsel  on 308 

how  made 309 

time  allowed  to  answer 311 

how  to  answer 312 

failure  to  arralgii        296 

arraignment  waived 296 

(^)  Setting  ASIDE  Indictment. 

practice  and  proceedings  regarding 813-^0 

(d)  Demukkek  to. 

for  proceedings  and  practice.    (See  Demurrer.) 

ie)  Removal  of  Indictments,  before  Trial. 

when  and  how  removed.  343-353 

(/)  {General  jyrotiHions  regarding.) 

errors  in  pleading  do  not  invalidate   084 

compromise  after  indictment 663,  664 

dismissal  of    &VJ 

^hen  not  found  at  next  term,  effect  of 667 

if  not  brought  to  trial  promptly 6tW 

motion  for  arrest  of  judgment 467 

on  defects  in 467 

mdictment  against  several,  what  verdict  rendered 446 

Inferior  Courts. 

special  sessions  and  police  courts  are  when 11 

•Infokmation. 

definition  of 145 

allegations  in        145 

on  belief       149 

magistrate  must  act  upon 148 

for  search  warrant 703 

for  warrant  in  bastardy  case 841 

against  vagrant 800 

against  disorderly  person 900 

against  masters,  servants  and  apprentices 927 

of  threatened  crime 84 

Innocence 

presumption  of 3^9 

Inquests.     (See  Coroner. ) 

Insanity. 

of  witness,  evidence  how  taken 8 

when  ground  of  challenging  jury 2?>9 

plea  of,  how  put  in 336 

must  be  aftirmatively  established      i 330 

when  defendant  to  be  acquitted  on  ground  of 454 

disposition  of  prisoner  in  such  case 454 

when  ground  of  modifying  judgment »*  481 

inquiry  relating  to  sanity  of  prisoner  before,  during  or  after  trial  .  .65iM3<*»2 
commission  to  examine  witnesses  on,  not  allowed       636 

Insurrection. 

(See  Governor.) 
Intent. 

to  commit  felony subd.  3,  O^i? 

Interpreters. 

in  general  and  special  sessions  New  York 55,  65 

Intoxication. 

of  employees  on  railroads,  etc 56 

Irregularity 

ground  of  dismissing  appeal  when 633 

in  drawing  jurors. •  238 
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Issue  of  Fact.                                                                                        Section, 
practice  and  proceedings  regarding • 854-357 

J. 
Jail. 

§rand  jury  may  inspect • 261 
eli very,  by  what  courts • 22 

Judgment. 

On  impeachment  trials • 125-12^ 

Motion  in  arrest  of  ,  when  mad* 467-46^ 

what  included  in 467 

variance 467 

mistakes  of  court. • 467 

motion,  bow  made 46^ 

irregularity  of. 467 

limitation  of  time 46(^ 

lack  of  formal  arraignment  no  ground      ' 407 

motion  for  arrest,  wlieii  made  and  how . .  •  •  4G9 

court  may  graut  without  motion 468 

effect  of  arrest  of  judgment       470 

defendant  when  to  be  held  on 470 

when  to  be  discharged 470 

suspension  of 470a,  470lv 

time  for  pronouncing,  how  appointetl . .   471,  47^ 

defendant,  how  brought  before  court 474 

in  felony  defendant  must  be  present  for 47S 

in  misdemeanor  need  not  be 47^ 

how  brought  up  for,  when  on  bail 475 

bench  warrant,  to  issue  when 476 

form  of 477 

service  of 478,  475> 

(c)  Arraignment  of  defendant  for 480 

may  show  cause  against 481 

otherwise  to  be  pronounced 4S2 

court  may  suspend       476ia 

circumstances  in  a^ravation  or  mitigation  of 483 

judsrment  of  fine 484 

judgment  roll 48j 

{(f)  Execution  of.    (See  Execution) 486^190 

(e)  Appeals jrom.  (See  Appeals) 615-530 

judgment  of  default  on  appeal 530 

of  affirmance  by  when 530 

(/)  JuJijment  vpon  appeal, 
practice  and  pruce^ings  thereon 5IS-540 

{g)  General  provision  for, 

how  pleaded  generally 287 

on  special  verdict  and  on  plea  of  former  conTiction 442 

on  an  informal  verdict 440 

motion  for  new  trial  must  be  made  before 466 

of  outlawry        818,  810 

effect  of  reversal  of 824 

in  special  sessions 717 

extent  and  character  of TIT 

Judgment  Roll. 

how  made  up •••••••  485 

Judicial  Xotice. 

matters  of.  need  not  be  stated «... S86 

of  private  statute 28& 
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L'OOLERS.                                                                                                  Section, 
are  disorderly  persons «•  6^ 

URI8  DICTION. 

(a)  Of  Criminal  Courts,    (See  Courts) 

(6)  When  and  how  to  object  to 823  831 

(c)  Local  jurisdiction  of  public  offenses 183  -140 

of  libel  against  newpaper 188 

of  code 1 

concurrent  jusrisdiction 139 

defendant  when  discharged  for  want  of 408 

facts  of,  to  be  shown 287 

of  offense  on  board  cars 136,  187 

of  offense  near  boundary , 186 

committed  in  several  counties ^ 134^  140 

persons  leaving  state  to  commit  crime 183 

UBOR.     (See  Challenge.) 

may  declare  his  knowledge  on  trial 413 

when  to  be  swoni  as  witness 413 

must  not  express  an  opinion 415 

may  be  discharged  when  sick 416 

URT. 

•    trial,  jury  how  formed 858 

court  to  charge 888 

polling  of 460 

court  may  discharge  for  want  of 402,  403 

duty  of  officers  as  to 412 

knowledge  of 413 

charge  to 420 

disobedience  of  admonition  of  court « .  415 

to  decide  when 421 

conduct  of,  after  cause  submitted 423  432 

court  may  discharge  before  verdict,  when 428 

separation  without  leave 465 

exclusive  judges  of  fact 410,  420 

may  view  premises 411 

must  i*eceive  law  from  court • 419 

accommodations  for 423 

mis-direction  of.  by  court 465 

ground  of,  new  trial 465 

verdict  by  lot,  effect  of 465 

in  court  of  sessions 45,  46 

of  physicians  (see  Physicians) 500,  501 

JUSTICES, 

of  supreme  court  may  grant  stay,  etc 347 

courts  of,  when  of  record 11 

of  justices*  courts 11,  132 

clerks  of 132 

of  peace  not  subject  to  impeachment 12 

may  hold  special  sessions 62 

of  peace  how  removed 132 

usTiFiCATioy.    (See  BaiL) •  ^ 670-577 

Ilsqs  County. 

city  court  of  Brooklyn ••••..#•••••••.•••.•••*•    96 


^AKE. 

crimes  committed  on • • ••••• •••••••••••••••••-  138 


xliv  Index  to  Cjuminal  Cods. 

Law.  Seetioiu 

«»ffect  of  venlict  contrary  to 4f6 

court  to  determine  except  iu  libel  cases 417-419 

Lawfil  Kesistance. 

by  whom  and  how  made. ..•• ..•.. 79-81 

Leaving  State. 

with  criminal  intent 133 

Lecjislatuke. 

governor  must  report  panlons  to • 694 

may  pardon  traitors 693 

LiUEL. 

in  newspaper 1:38 

indictment  for,  form  of 289 

jury  judges  of  law  and  fact  in   418 

no  special  verdict  in  cases  of 436 

Licenses. 

how  revoked 39 

LlEl'TENANT-CfOVKRNOR. 

dut ies  of 13,  14,  118,  119 

may  be  impeached 190 

Limitation.     (See  Limitation  of  Actions.) 

Lunatic. 

relatives  of .••••••..  914 

committee  of,  duties  of 39 

LOTTEKIES. 

violating  laws  in  relation  to .••...•• • • 56 

Magistrates. 

defined  and  enumerated 146,  147,  969 

exein]>ted  from  liability,  when 157 

inability  of,  to  act 164 

crime  in  presence  of,  effect  of 182 

cannot  arrest  after  offense  is  over      182 

not  beyond  jurisdiction       182 

may  arrest  disorderly  person 182 

proceedings  before,  on  arrest  how  conducted 188 

must  allow  counsel  if  desired 189 

must  send  otticer,  for  if  requested 189 

examination  by.  liow  conducted 190 

unless  bail  given  by  defendant 190 

must  complete  examination  at  one  session  except  for  cause 191 

cannot  adjourn  more  than  two  days 191 

must  have  prisonercousent         191 

may  commit  on  adjournment  or  discharge 192 

must  read  deposition  and  examine  witnesses 194 

must  is6ue  subpoenas  for  either  party 194 

must  inform  defendant  of  his  right  to  make  statement 196 

prisoner's  statement  under  arrest        196 

nnist  njake  note  of  defendant's  waiver  in  minutes 197 

statement  to  be  in  writing  and  signet) 199,  201 

may  exclude  public T 203 

may  discharge  defendant,  when  and  how 207 

when  to  commit 208 

order  for  commitment,  form  of 209 

may  take  bail,  when 210 


Index  to  Cuiminal  Code.  xIv 

[agistrateb— Continued.  Section. 

conmiitment  not  under  seal 208 

mvisL  sliovv  probahle  guilt 208 

must  be  proi)erly  directed 208 

wnat  iiuiat  l)e  s  ated ^ 208 

must  inform  defcMidant  of  bis  rights  on  trial 211 

tlie  election  of  trial  must  be  certain 211 

simple  pl-a  of  not  guilty  insutticient 211 

waiver  must  be  express 211 

waiver  c  ivei^s  all  jurisdictional  questions ..     211 

order  for  biil  on  commitment,  form  of 212 

must  make  commitment 213 

form  of 214 

may  comjK'l  witness  to  give  undertaking  when,  how  given 215 

may  require  security  for  appearance,  wheti 216 

from  infants,  when 217 

may  commit  for  refusal  to  give  security 218 

condi'ioual  exahiination  by  court  of  witness,  when " 219 

must  return  dei)()silions  to  court,  when  and  how ^   221 

may  examine  habii  ual  criminal,  when 514 

with  or  without  warrant 514 

who  may  take  bail  and  how 550 

defendant  held  to  answer  must  give  bail 557,  558 

may  examine  bail  on  oath  as  to  sureties 573 

may  receive  otlier  testimony  if  desired 574 

must  make  order  granting  or  refusing  in  all  cases 575 

form  of  order  allowing  57G 

may  issue  subpoenas 608 

disposal  of  stolen  property  by,  when  and  how 685,  687 

term,  signifies  what.     147,959 

[ark. 

included  in  term  signature,  when 958 

[arshal. 

is  peace  officer,  when • l.'^4 

[asters.  Apprentices  and  Servants. 

practice  and  proceedings  regarding 927-940 

I  ate  rial  Witness.    (See  Witness.) 

[atrimony. 

child  born  out  of • 888 

Iatter  op  Right. 

appeals,  when 620 

bail  on  appeal,  when 558,  555 

when  not 553 

Iayor  of  City. 

to  preserve  order  at  public  meetings 101 

Iayor's  Courts.    (See  Courts.) 

Ieasure  of  Damages. 

in  bastard  case • , 883 

Iileage. 

of  justice  of  sessions 49 


xlvi  Index  to  Criminal  Ck>DK. 

Military.  Section. 

when  governor  may  call  out l(g 

when  and  how  called  out,  and  by  whom 111-115 

Minister  op  GtOspel. 

in  i  n  ister  of  gospel  to  be  present  on  execatioii  of  death  penalty 507 

MlNlTES 

of  irrandjury  to  be  kept So*) 

of  challenge  in  judginent-roll 4>5 

MisroNDUCT  IN  Office. 

jxraiid  jury  may  inquire  into , yi) 

of  juror,  ground  for  new  trial 465 

Misdemeanor. 

jurisdiction  of  special  sessions  in  cases  of 56,  §7 

arrest  for  and  how  made 159 

bail  on,  how  taken •. 159 

arrest  in  night-time  for.  when  allowed 170 

bench  warrant  for ?K)i 

second  application  for  removal  of  indictment  for,  effect  of 35i) 

judgment  on,  may  be  in  absence  of  defendant,  when 471 

five  convictions  for  habitual  criminal 510 

bail  on,  before  conviction,  matter  of  right 55:? 

may  be  compromised,  when  and  how (>1S 

dismissal  of  action  a  bar,  when t^TS 

Mistakes. 

in  pleadings  and  proceedings,  effect  of (iSi 

MiTiGATiNO  Circumstances. 

inquiry  by  court  before  judgment 4n^ 

Money. 

mav  be  deposited  Instead  of  bail l^ 

Motion. 

to  dismiss  appeal,  how  made 533»  5;34 

in  arrest  of  judgment.     (See  Judgment.) 

MUltDEK. 

no  limitation  regarding 14! 

pro.secuiion  for,  when  commenced • • 141 

on  charge  of,  bail  not  allowed 552 

N. 

Name.  „, 

of  defendant  to  be  specified  In  warrant ijj- 

of  w  itnesses  to  be  indorsed  on  indictment sH 

fictitious,  in  indictment,  effect  of  and  how  corrected.... -h 

National  Guard. 

nicniber  of  must  not  be  deprived  of  employment 171b 

nuirtt  not  be  discriminated  against I'lc 

Newspaper. 

libel  against ^^ 

New  Trials.  ki    •-    « 

oyers  and  terminer  may  grant •  '"Sy^'ii'   S 

court  of  sessions  may  grant suDd.  14,    w 

on  special  verdict v^ 

who  may  grant ,— 

in  whai  cases ^^ 

effect  of   grant  ins • • ]?t 

w  lien  applicat  ion  f.M-,  to  be  made  before  judgment *« 

jrranted  by  appellate  court,  when • —  •  Jt 

effert  of  granting,  id • ****-♦  *^'** 

in  siM'cial  sessions.     (See  Special  Sessions.) 

New  York  City.  -., 

application  for  commission  in,  how  made ^ 

disposal  of  property  stolen  in .^ 

police  justices  in,  may  art  as  coroners,  when 'J 

commisalouers  ot  \:\\3ltvvvv':s  iu 

New  York.  Spbiciai.  ^i£.b«>vo^*.    v,^^<i^vixrt\&^ 
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K1GHT-T151E.  Section^ 

arrest  for  felony  may  be  made  In 17(/ 

for  misdemeanor,  when  allowed  in 170 

ISoBLE  Prosequi. 

abolisbed  by  code 672 

KoT  Guilty. 

plea  of 332 

evidence  receivable  under  plea  of 339 

id.,  former  conviction,  etc.,  not  admissible  under  plea  of 3^39 

'When  defendant  refuses  to  plead 330,  342 

verdict  of,  general,  effect  of . . .'. 437 

plea  of,  by  corporation 081 

omission  to  enter,  effect  of        342 

KoncE  OF  Appeal. 

form  of 522 

service  of 522,  523 

Id.,  on  district  attorney, 52.3 

by  people  served  on  defendant 524 

publication  of,  when  and  how  made 524 

affidavit  of  publication  of,  by  whom  made 525 

when  filed  conipleies  appeal '. 525 

service  of,  on  counsel 537 

Notice  of  Argument 

on  special  verdict,  how  made 441 

in  supreme  court 535 

requisites  of 535,  530 

service  of .537 

in  court  of  appeals 530 

may  be  senred  on  counsel  for  defendant 537 

Nuisance. 

abatement  of,  on  conviction 053 

O. 

Oath. 

of  members  of  court  of  impeachment,  how  administered 18 

of  police  justice,  how  taken 7(J 

officers,  on  retirement  of  jury,  must  be  sworn 42 1 

of  commissioners  to  inquire  into  sanity,  character  of 0'>8 

term  includes  affirmation  057 

Officer. 

peace,  powers  and  privileges  of,  on  arrest 10)3 

public,  not  to  act  after  impeachment 120 

crinie  committed  on,  no  compromise  of 003 

Orleans  County. 

grand  jurors,  how  chosen  in 230,  *2'.)ii 

Oswego.     (S^e  Courts.) 

Outlawry  of  Peusons  Convicted  for  Treason, 

praci ice  and  proceedings  regarding 814 - 82(5 

Overseers  of  Poor.     (See  Bastard. ) 

Owner. 

tlelivery  to.  of  stolen  property 6S6,  088 

Oyer  and  Termineil    (See  Courts.) 

Oysters. 

milawf ally  removing,  a  misdemeanor. • 56 


xlviii  Index  to  Criminal  Code. 

Papers.  P.  Section^ 

what  jury  may  consider 425 

on  appeal,  how  disposed  of 53i 

subpoina  for 613 

Pardon. 

conditional 096-60S 

when,  how,  and  by  whom  granted 6^2,  6i  8 

Parents* 

practice  and  proceedings  regarding  absconding 021-926 

Payment. 

of  members,  court  of  impeacliment 20 

of  tiie  expeiise  of  poor  witness 616 

costs  in  special  sessions,  how  paid 719 

of  costs  in  bastardy  cases 873 

Peace  Officer. 

definition  of 154,  9Ca} 

may  arrest  with  or  without  warrant,  when lOS 

may  call  for  aid,  when 1C9 

may  arrest  for  crime  in  his  presence  without  warrant 177 

may  break  open  outer  door,  etc., when 175,  176  17^ 

when  may  arrest  at  night,  without  warrant,  on  suspicion 170 

must  inform  defendant  (»f  authority,  to  make  arrest 180 

may  take  prisoner  from  by-stander,  when 181 

to  serve  subpoenas , 614 

duty  in  regard  to  stolen  property,  defined 685 

term  includes  what 060 

People. 

prosecution  must  be  in  name  of 6 

challenges  by 370 

verdict  f(»r iiH 

may  appeal,  when 518^ 

appeal  by,  liow  taken ^ 524 

ill.  does  not  stay  judgment 526 

may  examine  witness  conditionally 211^ 

Perjury. 

grand  jurors  may  disclose  testimony  given  before  them  on  charge  of. . .  266 

of  grand  juror,  how  ]>rosecuted 267 

indictment  for,  character  of 201 

Physicians. 

jury  to  examme  lemale  convict , 500* 

inquisition  must  be  signed  by 501 

to  be  present  at  executions 507 

must  sign  ceriiticate  of  death 508 

Pleading. 

previous  forms  of,  abolished 273 

rules  governing  under  Code 273 

first,  on  part  of  people,  is  indictment 274 

Pleas. 

of  defendant,  kinds 332 

1h>w  put  in 333 

form  of a34 

of  guilty,  liow  put  in 335 

of  insanity,  how  pleaded 336 

may  be  withdrawn,  when 337 

of  not  guilty,  effect  of 338 

what  evidence,  receivable  under,  of  not  guilty 83^ 

when  defendant  refuses  to  answer,  of  not  guilty,  entered 342 

in  special  sessions,  character  of •  70<^ 
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Police  in  Cities  and  Villages.  Section. 

organization  and  regulation 1(K> 

to'attend  public  meetings 101 

to  be  notitied  of  conviction  of  habitual  criminals 511 

Police  Courts.     (See  Courts.) 

Police  Justices.     (See  Coiu*ts.) 

may  bold  special  sessions • •  •  •     ^^ 

powers  and  duties  of 74-7'S 

by  wliom  removed  from  office. 12,  132 

Polling  juky. 

mode  of  and  who  may  require 450 

when  juror  may  dissent 450 

must  be  polled  before  verdict       450 

form  of        450 

Poor  Persons. 

court  of  sessions  regarding ^^ 

who  may  apply  for  order  to  support  poor  relations •♦!'> 

court  of  sessions  to  hear  case,  when  and  how 1^1  <> 

when  make  order  for  support  after  hearing  case •*  1  <^ 

support  may  be  apportioned  among  relatives,  when ^HT 

onler  for  support,  what  to  contain  and  how  granted J^l'"^ 

order  for  support  may  be  varied,  liow i*l^ 

costs  of  proceeding  for  support  of ,  how  paid  and  enforced ^>1^> 

action  against  relatives  on  order  to  support ^-'^ 

who  must  support  relatives        ^^14 

husband  not  bound  to  support  step-children       *^14 

liability  of  children,  several ^'14 

no  common-law  obligation. , i*14 

ability  of  relative  to  support 816^ 

action  by  overseers  of  poor 915 

what  amounts  to  breach  of  order 920 

parents  abandoning  children,  how  proceeding  against 921 

Id. ,  property  may  be  seized,  when 921 

warrant  for  id. ,  how  grantied  921 

id.,  seizure  of  property  of,  how  executed...  ' 92:5 

transfer  of  property,  when  void 922 

confirmation  of  seizure  of  id.,  direction  of  court  thereon 1^^*5 

warrant  of  seizure,  how  discharged '♦S^ 

sale  of  property  seized  and  application  of  proceeds 925 

powers  of  superintendents  and  overseers  of  poor ^20 

Poor  Witness, 

expenses,  how  paid 616.  617 

Pregnancy. 

of  female  convict,  proceedings  on 501,  502 

President  of  Senate.     (See  Lieutenant  Governor.) 

Presumption. 

of  law  not  to  be  stated  in  indictment 2S0 

effect  of  defendant's  neglect  or  refusal  to  testify Ji9:5 

defendant's  presumption  of  innocence 389 

Prevention  of  crime. 

provisions  regarding 'i^  ^ 

Pbkvention  and  Suppression  of  Riots. 

when,  how  and  by  whom  effected 102-llT 
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Prison.  SacUod. 

duties  of  grand  jury  regarding 260,  261 

detinition  of.« 506 

keepers  of • 908 

Prisoner. 

escaped,  may  be  retaken •••..« 186 

' may  break  door  to  recapture •••••• 187 

Private  Statute. 

pleaded  in  indictment  by  title  and  date  • .  • 288 

Prize  Fiqiitino. 

statute  regarding 183 

Proceedings. 

against  corporations,  ho v  commenced • 675 

against  fugitives  from  justice,  how  begun 827 

against  father  of  bastards.     (S^e  Bastards. ) 

PROCLAMA.TION  BY  GOVERNOR.     (See  Govcmor.) 

Proof. 

on  confession  of  defendant 305 

of  treason,  what  required 896 

of  conspiracy,  overt  act  necessary 898 

Property. 

taken  on  search  warrant,  receipt  for 803 

to  be  delivered  to  magistrate,  when 804 

inventory  of,  taken  on  warrant,  how 805 

escheat  of,  conviction  of  treason.., 818 

Property  Stolen  or  embezzled. 

disposal  of.  practice  regarding  685-601 

pROSliClTTlON. 

no  second  prosecution  after  acquittal ••      0 

PROSKCLTOU. 

to  pay  costs  when..  •• 719 

in  special  proceedings,  how  designated .•  050 

Prostitute. 

vagrant,  when •• • • •••  ••••••••••    887 

PuBLu;  Mkf:tinos.  . 

mayor  to  preside  at •••••  • • • J^ 

police  to  attend 101 

Public  Trial. 

right  of  (lefiMidant  to    • • •••• ^ 

Punishment. 

only  on  conviction • * 

regarding  master  of  foreign  vessel  • • .....•••••• 674 

Q. 

-Quick  with  Child. 

when  female  convict  is  • • •  •••••••  ow 

proceeding  regarding • ••• ^* 


R. 

137 


Kailroai). 

crime  on  • ••••• 

Reason  A  HLE  Doubt. 

(Icf.'ndant  entitled  to * • ^-^ 

n'lianliijg  «iegrt'«!  of  crime •'•• '  **^^ 

ceriificale  of,  on  appeal • *^7,  5l8 


Reck  IPX. 

for  deposit  in  lieu  of  bail 


,•.••.•••••••••••••    •••    •••     doO 

for  property  taken  under  search  waiTaut • ••  SOi 


Index  to  Criminal  Codk.  U 

llBCOicMmcENT  OF  DEFENDANT.  Section. 

praclice  regarding 50^-606 

Reconsideration  of  Verdict 447,  448 

(See  Verdict.) 

Keuokdebs- 

of  New  York,  powersof 53,    55 

in  cities 63,  111 

(See  Courts.) 

Kecordino  Verdict. 

clerk  to  enter , 451 

Relatives  of  Poor  Persons.    (See  Poor  Persons.) 

Rkmission  of  Forfeiture. 

generally 597 

Removal  of  Criminal  Action. ^43-353 

(See  Criminal  Action.) 

Reprieves,  Commutations  and  Pardons. 

general  provisions  and  practice 602-698 

Rescue. 

whenallowed 186,  I8t 

Resista'Nce. 

when  lawful  resistance  may  be  made .     79 

party  in  danger  may  make ^*<) 

extent  of SO 

when  by  other  parties SI 

to  process 102-117 

Right. 

appeals  as  matter  of 520 

bail  as  matter  of 5r»:i 

defendants S 

Rules  of  Evidence. 

same  as  in  civil  cases 302 

s. 

Salary. 

of  police  justices 78 

Scruples,  Conscientious. 

grounds  of  challenge 377 

Search. 

of  premises  of  habitual  criminal,  how  made 514 

Search  Warrant. 

definition  of 791 

grounds  for  issuing 792 

when  to  be  issued  and  how 793 

examination  before  issuing,  character  of 714 

depositions  to  be  taking  before  magistrate  7m 

what  to  contain 795 

when  to  issue  warrant 71KJ 

form   of  warrant 797 

service  of,  by  whom  made 798 

outer  door  may  be  broken,  etc.,  upon,  when 799,  800 

may  be  served  in  night,  when 801 

wiihin  what  time  to  be  executed  and  returned 802 

receipt  to  be  given  for  property  taken  on  search S03 

property  delivered  to  magistrate,  how  disposed  of 804 

return  of  warrant 805 

form  of  roturn  of 805 

inventoiy,   how  made 805 
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Seakch  Warrant — Continued.  Section. 

copy  to  be  delivered,  to  whom 806 

proceedings  where  contest  is  made 807,  809 

restoration  of  proj)erty  taken  on,  when  made 809 

papers  to  be  sent  to  court  of  sessions,  when 810 

misdemeanor  to  sue  out,  maliciously  811 

misiiemeanor  to  execute,  with  undue  severity 812 

person  of  prisoner  may  be  searched,  when 813 

what  constitutes  a  valid  process         792 

in  cases  of  felony       792 

officer  may  break  in      ^ 799 

Second  Prohecution. 

not  allowed  for  same  crime •••••••••  0 

Kjccurity  to  Keep  the  Peace. 

information  to  magistrate  of  threatened  crime 84 

examination  c^f  com])lainant,  by  magistrate,  how  made 85 

warrant  of  arn'st,  when  to  issue  and  how 80 

proceedings  wliere  complaint  is  contested 87 

prisoner  discharged,  when 88 

prisoner  may  be  required  to  give  undertakmg,  when  89 

imdertaking,  its  contents 89 

if  given,  pri soner  to  be  discharged .*....  90 

if  not  given,  prisoner  to  be  committed  and  facts  stated 90 

person  committed  may  be  discharged,  when 91 

undertakin!;  to  be  sent  to  court  of  sessions,  next  convening 92 

assault  or  threat  in  presence  of  court,  security  may  be  required 93 

persons  bound  must  appear  at  sessions,  effect  of  failure 94 

to  be  discharged  if  complainant  does  not  appear 95 

proceedings  when  both  parties  appear,  how  conducted 96 

how  broken  and  effect  thereof 97 

how  prosecuted  and  by  whom OS 

except  as  herein  prescribed,  not  required 99 

must  be  on  information        84 

when  issued     ' 85 

what  cases  wi If  be  held  to  sureties 89 

what  mittimus  must  state 90 

need  not  name  crime 90 

must  commit  on  refusal 90 

Seizure  of  Property. 

of  parent  of  bastard  absconding 850 

for  support  of  deserted  children. ••••••••• 921-925 

Senate  and  Senators. 

as  court  of  impeacliment. .••••••••••••• li-10,  ISO 

Service. 

of  subpoena •• 614,  015 

out  of  county • • 618 

of  notice  of  appeal ••••••• 522 

of  warrant  of  arrest •.••••••••••••••• 155 

of  bench  warrant •••••••.••••••••••••••••••••••••  478 

Sessions  Court  op.    (See  Courta.) 

Settlement.    (See  Exceptions.) 

Sheriff. 

duty  of  in  Albany  special  sessioDS. 


Ind£x  to  Criminal  Cods.  liii 

Sheriff. — Continued.  Section. 

may  execute  warrant  to  keep  the  peace,  when 86 

resistance  to  process,  powers  and  duties  of 102 

may  apply  to  governor  for  aid,  when 105 

unlawful    asseniblai;es  to  l)o  dispersed 106 

may  order  out  militia  if  necessary ]ll 

warrant  of  arrest  may  be  directed  to 151 

is  a  peace  otRcer  by  law 354 

warrants  by  certain  judges  to 155 

warrants  by  other  magistrates 156 

commitment  to,  on  examination  when IIK^,  214 

to  summon  additional  grand  jurors  when 280-282 

id. ,  iiow  to  proceed 234 

bench  warrant  to 301 ,  477 

intentional  omission  to  summon  jurors,  effect  of 362 

must  provide  accommodation  for  jury 423,424 

execution  of  judgment  by .' 486-488 

powers  of,  on  execution 490 

duty  when  convict  is  insane 406 

id.,  pregnant  female  convict 5(H) 

may  search  habitual  criminal  when 514 

may  subpoena 614 

when  stolen  property  comes  into  his  possession,  duty  regarding 686 

to  execute  judgment  of  special  sessions  when 725 

form  of  coroner's  warrant 781 

search  warrants  to  be  executed  by  him 701 

bastardy  warrants  id 841 

to  arrest  vagrants 8iK) 

id.,  disorderly  persons 900 

to  furnish  report  to  secretary  of  state  of  number  of  convictions 045,  046 

criminal  statistics,  his  duty  regarding i>46 

neglect  i)  furnish,  effect  of 948 

Speciai^  Pkoceedinos. 

parties  to,  how  designated 950 

this  Code  applicable  to 051 

entitling  affidavits  in 051 

jurisdiction  and  powers  of  court  in 0*^2 

Special  Term. 

supreme  court  may  remove  indictment 346 

Statement  of  Defendaxt. 

provisions  regarding 106-200 

must  be  informed  of  his  right       106 

^       cannot  be  made  to  criminate        106 

prisoner's  testimony       106 

(See  Defendant.) 

Statistics,  Criminal. 

district  attorney  to  furnish  statements  to  clerk,  when 941 

clerk  must  transmit  id. ,  to  secretary  of  state 042 

clerk  must  also  send  additional  statement 643 

must  8>enil  copies  speciul  «e4jsions  conviction 943 

secretary  of  8ia|e,  duly  of 945 

additional  report,  its  contents 946 

form  of  reports  required 946 

neglect  to  report,  penalty  for 944 

regarding  provisions  to  be  published  by  secretary  of  state. 940 

Stay  of  Proceedings. 

on  application  for  removal  of  action  how  granted. ...   347 

section  495  does  not  apply  to 495 

on  appeal,  nature  of  b^l 655,  556 

appeal  by  people  does  not  operate  as,  effect  of , 526 

19 
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Section. 

on  appeal,  how  obtained  and  of  whom 527-^2$ 

cerliticate  of  re;isonable  doubt,  effect  of 527-o30 

on  conviction  of  felony,  notice  necessary 52& 

of  trial,  wlien  coinnii^sion  issues 644 

on  judgment  of  special  sessions,  effect  of 7&i 

Stenoorapukus. 

in  New  York  general  and  special  sesflloni 55,    65^ 

STIPI'LATION. 

confession  made  on,  not  evidence f^ 

8t.    LaWKKNCE  (;OlTNTA'. 

a<lilitional  grand  jurors  in,  how  chosen 230,  23:i 

Stolen  Pkoperty. 

disposal  of,  by  officers  how  made 685-691 

SuBOHNATioN  OF  Pek^jury.     (See  Perjury.) 

SUBPfENA. 

definition  of 607 

who  may  issue 60S 

by  district  attorney,  when 609,  610 

clerk  must  issue  for  defendant  in  blank 611 

form  of 612 

for  books  and  papers 6i:i 

by  whom  and  how  served 614,  615 

out  of  County,  requisites  of 618 

disobeiUence  to,  how  punished 619,  635 

on  conditional  examination 634 

in  courts  of  special  sessions 729 

bv  coroner,  effect  of 775,  776 

if  witness  in  action  without  the  state 618a 

Summons. 

against  corporation 675-677 

against  master,  etc 931 

judge  may  compel  witness  to  give  undertaking 618b 

Sunday. 

arrest  on ••••••••••• •••••••••  170 

Sureties.     (See  Bail. 
Surrender.     (See  Bail.) 

of  fugitive 827-834 

Suicide. 

coroner's  inquest  in •••.•••••••••••.••         •.  778 

Superintendent  of  the  Poob. 

powers  of ••• ••• • ••••••  926 

T. 

Technical  Errors. 

disregarded • ••••• Wj 

Testimony.  ^^ 

when  allowpti  in  rebuttal • •••  •  ••  •  ^^ 

regarding  treason 396,  3^ 

conspiracy,  character  of ^^ 

of  accomplice,  effect  of •  •  •  •  ^^ 

what  jury  may  consider,  notes  of *^ 

exceptions  to,  etc -••  •.  45.> 

on  new  trial,  how  taken « ^6- 

before  coroner ..-•.... « <o 

Threats. 

confession  on •••  '^ 

Time. 

when  persons  bcmnd  to  keep  peace  must  appear 94 

how  stated  in  indictment,  decree  of  certainty 280 

to  prepare  for  trial  allowed  defendant ^^ 

to  serve  exceptions  may  be  enlarged  by  order 4w 

id.,  as  to  amenlments ^Jj^ 

to  be  appointed  for  pronouncing  judjimjut  by  court 471 


'^  ISDEX   TO  CsUilKAL  Ck>DS«  \T 

riMB — Continued.  Section. 

id.,  at  least  two  days  after  verdict 472 

of  executing  death  penally,  when 492 

id.,  to  be  certified  by  whom 50S 

of  clerk  to  make  return  on  appeal 632 

riHE  OF  Commencing  Cbiminal  Actions.    (See  Limitation  of  Actions.) 

rREASON. 

no  conviction  for,  except  on  testimony  of  two  witnesses  to  overt  act. .  396 

proof  of  different  treasons  not  sufficient 396 

proof  of,  must  correspond  with  allegation  strictly  397 

judgment  of,  outlawry  of  defendant  upon  conviction 814-826 

r&EASURER,  County. 

to  receive  deposit  instead  of  bail,  when 586 

to  give  certificate  of  deposit  in  all  cases 686 

to  apply  deposit  if  forfeited  by  defendant  589 

to  pay  expenses  of  poor  witnesses,  when  616 

to  receive  money,  etc. .  from  coroner  785 

how  to  dispose  of  coroner's  receipts 786,  787 

to  receive  money  in  bastardy  cases,  from  whom 881 

id.,  except  in  New  York 881 

Frial. 

defendant  entitled  to  speedy,  always 8 

mode  of 3.54 

issue  of  fact  defined 1^54 

id.,  how  tried 355 

entitled  to  time  to  prepare  for  trial 357 

in  absence  of  defendant,  when  trial  may  proceed 356 

on  charge  of  felony  defendant  must  be  present ;^56 

on  appeal  person  need  not  be  present       356 

motion  to  quash        •. 356 

changing  place  of 343-353 

(a)  Formation  of  jury, 

challenges  defined 859 

when  there  are  several  defendants 860 

number  of,  allowed         360 

challenges  to  panel  dVifined 361 

may  waive  rights  of        361 

challenge,  upon  wliat  founded 362 

what  irreixularity  is  material        362 

what  suthcient  ground 862 

effect  of  withdrawing 865 

how  and  when  taken 868 

exception  may  be  taken,  how  tried 364 

verification  of  challenge 863 

proceedings  on  challenge 865 

amendment  of,  when  allowed 365 

denial  of.  how  made  and  trial  thereof 366 

who  may  be  examined  thereon 367 

if  .allowed,  jury  to  be  discharged 368 

if  disallowed,  jury  to  be  impaneled 368 

defendant  to  be  informed  of  right  of,  to  individual  juror 369 

objection  must  be  made  promptly       369 

before  juror  is  sworn        369 

but  must  have  been  actually  sworn  or  waived       369 

kinds  of :   370 

when  to  be  taken 371 

discretionary,  when        371 

peremptory,  defined 872 


]vi  Index  to  C&iminal  Code. 

Trial. — Continued.  Section* 

Formation  of  a  Jury— Continued, 

niunlH^r  of,  qualified , 873 

for  canst',  kinds 374 

grouiul  of       374 

howtried       382 

time  of  trial     , 371 

general  causes  of 375 

particular  causes  of 376 

impartiality  necessary       376 

bias  and  opinion  formed       37ft 

reading  newspapers       376 

Ordfr  of  procedure  on, 

hypothetical  opinion       376 

opinion  of  pjuilt  or  innocence       376 

impressions  formed       376 

discussing  case       376 

implied  bias  grounds  of,  for 377 

relationship       ^77 

conscientious  scruples       377 

when  may  be  taken ' 371 

actual  bias  and  when  to  be  taken 378 

exemption  not  ground  of 370 

causes  of,  how  stated  in SS*) 

exceptions  to  and  denial  thereof *^1 

how  tried,  if  deniod 382 

juror  may  be  examined  as  witness  on 38:i 

rules  of  evidence  on,  how  regulated 384 

order  of  taking  evidence 385,  336 

jury,  how  f ormetl 387 

to  be  swoni  before  hearing  cause 3S7 

prosecution  to  open • 388 

defense  to  follow 388 

either  party  may  offer  rebuttal  evidence 38-S 

summing  up  ami  judge's  charge  to  jury 388 

innocence  presumed 389 

reasonable  doubt 389,  390 

joint  and  separate  trial 391 

order  of  trial        391 

may  demand  separate  trials       391 

rules  of  evidence  same  as  in  civil  cases , -^92 

id.,  except  as  otherwise  prescribed 392 

defendant  may  testify  for  himself  39^^ 

Id.,  refusal  creates  no  presumption  against  him 383 

cross-examination 393 

under  same  rules  of  evidence       . 393 

credibility  of  prisoner        393 

Dad  character         393 

compensation  of  witnesses 394 

confession  by  defendant 395 

statement  after  crime       395 

parol  confession        39^ 

statement  made  under  arrest         395 

when  suspected         395 

when  not  admissible       395 

lawful  arrest,  etTect  of       •.••••..  395 

evidence  of  confession        •••••  395 

voluntary  confession       •.»••••  396 
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&RIAL — Continued.  Section. 

Order  of  procedure  on — Continued. 

on  favor       395 

by  fraud        395 

by  artifice       395 

^ditional  proof       395 

declarations  of  prisoner       395 

Involuntary  statement       395 

treason,  evidence  of 396 

two  witnesses  to  overt  act  required 396 

proof  must  correspond  to  indictment,  strictly 397 

conspiracVn  evidence  on  trial  of,  what  required 398 

no  conviction  on  unsupported  evidence  of  accomplice,  can  be  had. .....  399 

caution  regarding      399 

corroboration  necessary       399 

jury  to  determine  credibility       399 

-extent  of  corroboration  required  399 

<jueslion  of  law       ?99 

to  whom  corroboration  does  not  apply  899 

when  corroboration  not  direct       . . .  .* 899 

higher  crime  proved,  effect  of 400 

proceeding  in  such  case,  new  indictment  may  be  had 401 

"Where  jurisdiction  fails,  effect  of 402 

where  facts  charged  constitute  no  defense,  defendant  discharged 402 

proc^^ediiigs  in  such  case 403 

crime  committed  out  of  state,  how  punished 403 

id.,  in  another  county,  how  regarded 404 

notice  to  district  attorney  of  proper  county,  how  given 405 

defendant  discharged,  when 406 

if  arrested,  proceedings  on 407 

proceedings  on  discharge  of  jury 408,  409 

court  nuiy  direct  acquittal  in  certain  cases 410 

absence  of  proof  of  guilt       410 

direct  acquittal       410 

cannot  direct  verdict  of  guilty     410 

jury  bound  by  direction  in  such  case 410 

jury  may  view  place  of  crime,  when  and  how 41 1 

juror  may  be  witness  on  trial,  when 413 

must  declare  his  knowledge  in  all  cases 413 

jurors  may  separate,  when 414 

duty  of  officer  in  charge 414 

jurors  not  to  converse,  when 415 

duty  of  court  to  instruct  as  to  not  conversing 415 

juror  incapacitated  by  sicknsss,  effect  of 416 

court  must  decide  all  questions  of  law 417 

except  in  libel  cases 418 

right  of  defendant  to  except,  effect  of 419 

jury  must  receive  law  from  court 419 

charge  to  jury,  form  of 420 

exclusive  judges  of  fact 420 

court  must  so  charge  them  if  requested 426 

may  decide  in  court  or  retire  for  deliberation 421 

effect  of  separation       421 

defendant  on  bail  may  be  committed,  when 422 

^c)  After  cause  is  submitted  to  jury, 

lury,  how  cared  for 423,  424 

Doard  and  lodging 424 

may  take  exhibits  on  consent 426 

use  of  law  books  by  jury      425 

may  take  papers  used  in  case  and  their  own  notes 426 
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Trial.— Continued.  8ec^!oo^ 

After  Cause  is  Submitted  to  Jury.— ContinoecL 

may  ask  information 427 

prisoner  must  be  present 427 

defendant's  counsel  must  be  present       427 

must  come  into  court  for        427 

waiver  of  irregularity        427 

jury  when  discharged  before  agreement,  when 42$ 

effect  of  separation        421 

discharge  ditcretionary 42S 

reason  for  discharge  must  be  stated 429 

second  trial  after  discharge,  how  concluded 4^^ 

court  may  adjourn  as  to  other  business 431 

final  adjournment  discharges 4:32 

(d)  Verdict.     (See  Verdict.) ,. 43.3<4r)4 

discharge  after  acquittal,  when  granted 4.->2 

proceedings  on  conviction  general  or  special  verdict • 4.'>:i 

msanity,  acquittal  on  fact  to  be  stated 4.~>4 

may  be  committed  to  asylum,  when 4.^4 

(e)  Exceptions 455-4«*il 

(/)  New  trial 462-46(i 

Undertaking.  U. 

to  secure  peace,  form  of 92 

when  deemed  broken grj 

on  changeof  venue  in  libel  eases,  how  given l.*^ 

to  secure  appearance  of  witness,  form  of 216 

by  infants                                      when 217 

for  appearance  in  bastardy  proceedings,  when  required 844 

on  conviction,  form  of 851 

by  disorderly  person,  when  given 901 

how  forfeited 1K>4 

how  prosecuted 9(>.> 

new  one  may  be  required,  when 906 

Ukdebtakino  of  Bail.    (See  Bail) 
Utica. 

recorder's  court  of ,-v SI,    32 

Under-Shekiff. 

powers  and  duties 164t  508 

Vagrants.  V, 

classified  and  defined 887 

proceedings  and  practice  regarding 888-898 

Variance. 

in  proof  and  indictment 452 

Verdict. 

court  mav  direct  verdict  of  acquittal 410- 

jury  may  discharjie  before • 428 

reason  of  must  be  slated 429 

effect  of,  not  appearing  when  called 433 

must  be  rendered  i  n  presence  of  defendant,  when • 434 

may  be  rendered  when  absent,  when 434 

how  taken 435 

may  be  general  or  special 436 

(a)  General  verdict, 

definition  of •• 437 

of  former  conviction  or  acquittal 437 

proceedings  upon  general,  of  conviction 453 

when  more  than  one  degree  charged 444 

may  convict  of  lesser • 444 

may  convict  of  attempt 444 

may  convict  of  any  offense  included • 445 

indict ment  against  several 446 

acquit  as  to  some  and  convict  others 446 

jury  may  reconsider  when •••  -4^,  448 
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Obneral  Verdict*— Continued.  Section. 

Judgment  on  informal  verdict 4AU 

X>olling  jury  on 45 » 

recording 451 

effect  of  separation       421 

disciiarge  discretionary 428 

in  felony  defendant  must  be  present        434 

effect  of  verdict  of  guilty        43rt 

includes  highest  sentence        437 

where  there  is  doubt  as  to  degree,  should  convict  of  lesaer  offense 444 

when  acquittal  of  all  higher  degrees       437 

when  juror  may  dissent  from  verdict       450 

must  be  polled  before  verdict  is  recorded        450 

form  of  polling        450 

objections  to  form       450 

dischai^  of  defendant  after  acquittal,  how  granted 452 

when  defendant  remanded  on  general  verdict  against  him 453 

of  acquittal  for  insanity  how  given 464 

id.,  jury  to  state  the  fact  with  verdict 454 

court  may  commit  defendant  to  state  lunatic  asylum,  when 454 

contrary  to  law,  new  trial  for,  on  order 465 

former,  not  to  be  mentioned  on  new  trial 464 

clearly  against  evidence 465 

by  lot.  new  trial  for 465 

lawful,  erroneous  judgment  on,  may  be  corrected  on  appeal 541 

in  special  sessions  not  cause  for  appeal,  when 7-50 

of  coroner's  jury,  how  given 777 

(6)  Special  verdict. 

definition  of..? 43S 

how  rendered • «.• 439 

need  not  be  formal ••••••••••••••••••••••••••  ^40 

now  brougut  to  argument,  ana  when ••••  441 

judgment  thereon 442 

defective,  when • 448 

defendant  remanded  on  special  verdict,  when 4fi8 

must  contain  all  facts 488 

when  null  and  void 488 

irregularity  of  special  verdict 488 

roust  find  on  all  the  issues 488 

must  decide  all  questions  of  fact 488 

special  verdict,  how  brought  to  argument. 441 

omitting  fact • 448 

Vessel. 

crime  committed  on •••••••• 186 

Villages. 

police  and  police  justices... ••••••••••••••• 74-78 

Warrant  op  Arrest. 

by  whom  issued 146,  147 

practice  and  proceedings  on  generally 146-166 

(See  Arrest.) 

Witness  or  Witnesses. 

right  of  defendant  to  produce 8 

may  «rrossexamine  hostile 8 

testimony  of  deceased  witness 8 

depositions  of • 194 

defendant  may  confront 195 

witnesses  may  be  kept  apart 208 

testimony  of.  to  l)e  reduced  to  writing 204 

and  authenticated 204 

undertaking  may  be  required  of 216-217 

(a)  Conditianal  examination  of 219,660,621 

by  the  people 219 

general  pnictice  and  proceedings  regarding 620-685 

witness  may  be  challenged  as  juror 289 
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Conditional  examination  of  witness — Continued.  Section. 

indictment  to  be  indorsed  by  names  of 271 

may  testify  in  his  own  behalf  when 393 

compensation   of        394 

witness  out  of  the  state 636»  637 

(6)  Compelling  attendance  of, 
general  practice  and  proceedings  regarding 607-619 

(c)  Examination  of,  on  commission, 

general  practice  regarding , 636-657 

(d)  MiscellaneouH  provisions  regarding. 

on  coroner's  inquest 775 

compelling  attendance  of,  on 776 

mother  of  bastard  may  be 856 

of  execution  of  death  penalty,  who 507 

subpoena  for 608,  609 

for  grand  jury 609 

form  of  subpoena  for 612 

for  poor  people,  how  paid 616,  617 

out  of  county,  how  compelled  to  attend 618 

disobedience,  how  punished 619 

Words. 

construction  of,  in  indictments 283 

construction  in  this  code 958-961 

Wbit  of  Error  and  Certiorari  Abolished  bt  Code. 515 

Year. 

appeal  to  be  taken  in  one  year •.. KS$. 
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CODE   OF   CRIMINAL   PROCEDURE, 


A. 

Affidavit.  Form. 

showing  handwriting  of  justice 110 

lo  set  aside  indictment 151 

of  liandwriting  of  justice  issuing  warrant HO 

for  new  trial 17^ 

on  motion  for  arrest  of  judgment 174 

of  publication  of  notice  of  appeal 208 

to  obta  n  order  to  examine  witness  conditionally 2t38 

.of  serving  summons  on  corporation 243 

to  accompany  application  for  requisition 277 

application  for  requisition  on  affidavit 275 

for  coinmi-^sion  to  examine  insane  defendant 186 

for  removal  of  indictment  and  stay 157 

to  obtain  onler  for  stay 100 

of  justification  of  bail 218 

for  rem<)val  of  cause  to  grand  jury  from  special  sessions 347 

for  attendance  of  witness  without  the  county 343 

Appeal. 

notice  of.  by  defei^dant ....  204 

notice  of,  by  ]>eopie 205 

affidavit  for  publication  of  notice  of 206 

notice  of  application  for  certificate  on  appeal 209 

Appkentick. 

complaint  airainst 330 

warrant  of  arrest 340 

Application. 

of  district  attorney  for  requisition 275 

affidavit  to  accompany 277 

for  requisition  for  fugitives  on  affidavits . .  1:77 

certificate  of  magistrate  to  be  attached 278 

to  inquire  regarding  bastardy  charge 280 

for  order  to  support  jmor  relative 3:>6 

for  removal  of  indictment IfiS 

for  writ  of  habeas  corpus 344,  346 

AlUU'MRNT. 

notice  of 211 

ArTAriiMEXT. 

against  witness  disobeyl-ig  subpoena  in  special  sessions 237 

against  witness  disobeying  subpoena  in  police  court 2o7 

against  witness  lu,  geneially 236 


Ixii  Indkx  to  Forms. 

Attachment — Continued.  Form. 

rtiliini  to,  bv  coroners 261 

for  disobeying  subpa'na  as  for  contempt 2;37 

(See  Bastardy;  Coroner's  Inquest;  Grand  Jury.) 

Authentication. 

of  statement 120 

of  testimony 121 

B. 

Bail. 

to  special  sessions 257 

certificate  denying  application  for 122,  163,  216 

id.,  granting  bail 113,  215 

by  pol ice  officer 213 

notice  of  application  for  in  cities 217 

justification  of 218 

after  indictment 221 

deposit  instead  of 222 

after  re-arrest 225 

application  for  remission  of  forfeiture 226 

order  remitting  forfeiture 227 

order  vacating  estreature  of 228 

undertaking  of .  135 

order  allowing  or  disallowing 132,  219 

order  lo  discharge  prisoner  on  giving  bail 220 

onler  for  recommitment  after  forfeiture  of  bail S^A) 

undertaking  of  bail  on  recommitment 225 

order  for  on  commitment 132 

bail  to  appear  before  justice 116 

deputation  to  arrest  by  surety 224 

complaint  on  estreated  bail • 229 

complaint  on  estreated  baiL 229 

on  appeal 866 

before  indictment , ,  867 

BaSTAKDT  PROCEEDINGa. 

application  to  inquire  regarding  charge  of 280 

examination  of  mother  of,  before  birth 281 

after  birth 283 

warrant  of  arrest  of  father  of  bastard. 284,  282 

indorsement  to  be  made  on  warrant,  etc 285 

indorsement  to  be  made  where  warrant  is  executed  in  another  county..  286 
undertaking  in  bastardy  case,  when   warrant  is  executed  in  another 

county 287 

similar  bond  to  special  sessions 289 

ct^rtificate  to  be  indorsed  on  warrant  on  discharge 288 

subp<i3na  in 290 

order  of  filiation  in 291 

bond  on  appeal 293 

warrant  to  seize  property  of  absconding  father  or  mother 305 

warrant  of  commitment,  in 294 

of  discharge  in 2P6 

.    summons  lo  mother  of  bastard  child 298,  299 

order  lo  compel  mother  to  support 300 

warrant  to  coinmir  mother  of  bastard 301 

warrant  to  commit  mother  for  refusing  to  disclose  name  of  father 297 

onler  reducin?;  amount  directed  to  be  paid  by  father : 302 

notice  by  sui>erintendent  of  poor,  etc.,  of  motion  to  increftse  amount 

named  in  order  of  filiation 303 

notice  to  overseers,  etc.,  to  reduce  amount 304 

notice  of  appeal  in.  from  order  of  filiation 306 

subpi^na  on  appeal 807 

Bench  Waruant. 

genera!  form 150,866,860,865 

indoniement  on,  in  bailable  case 150 

intlor^ement  on,  in  taking  bail 865 

order  for ••••-•••.••• .855 
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BoNT>.  Form. 

for  a(]joiiminent 192 

id.,  in  bastardy  case 28V 

to  change  venue  in  libel  cases 24 

Bill  of  Exckptions. 

exceptions,  bill  of 169 

notice  to  settle ft 70 

order  enlarging  time  to  settle 171 

settling  exceptions • 172 

c. 

Calkndah. 

of  prisoners  at  jail 4 

Ceutificate. 

iJertifiratf'  of  bail. 

of  execution  of  death-warrant 203 

of  ju<lge  as  to  reasonable  doubt,  etc 210 

denying  application  of  bail 163,  216 

granting  application  for  bail IKJ,  215 

of  conviction 250 

to  ho  added  to  mittimus 254 

to  be  indorsed  upon  warrant  upon  discharge  in  bastardy  case 296 

of  deposi!  instead  of  bail 22l^ 

of  surrender  of  liail 223 

county  clerk's  of  official  character  of  district  attorney 276 

of  magistrate  in  requisitions 278 

county  clerk's  of  magistrate''3  official  character 279 

of  conviction  of  vagrant 322 

of  conviction  of  disorderly  person 335 

CHALLEXCiK. 

to  panel ,, 851 

for  actual  bias 8''.2 

for  implied  bias •  363 

ClTIZExNSHIP. 

restoration  to 383 

Clekk,  County. 

certificate  .to  be  attached  to  application  for  requisition 276,  279 

statement  of  convictions  by 355 

COMMISSIONEHS. 

iufpiisition  of.  in  cases  of  insanity liM) 

oath  of iSt 

Commission: 

affidavit  on  application,  to  examine  Insane  defendant ls(> 

petition  for  commission  for , 187 

ord or  appoin ting ] 8J> 

inquisition  of 181^/1) 

notice  to  district  attorney  by UK) 

Commit. 

order  to  commit US,  l:];] 

Commitment. 

form  of 118.133,  358 

ordt'r  for  commiinient  without  bail 131 

for  further  examifjation 126 

of  fugitive  from  another  state lOi' 

on  charge  of  intoxication 25.*! 

to  special  sessions 255 

in  default  of  sureties  to  keep  the  peace. 16,  3;33 

Complaint, 

against  apprentice  or  servant 330 

upon  estreated  bail 229 

against  master 889a 

against  vagrant ...  808,  308a 

COMPKOMISE  OF  MlBPSMKANOR. 

acknowledgment  of  satisfaction  by  prosecutor. .^ ..«  24Q 
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Compromise  of  mi8DBmea.nor — Continued.  F'>rni* 

order  for  discharge  on '^41 

order  discharging  recognizance  on 242 

Conviction. 

certiticate  of 2r>i> 

[ecord  of,  by  court..  i4 

,,  no  request  regarding  trial 2.*>4 

clerks  statement  of  convictions 


«: 


'*•■ 


Contempts.    .(See  Attachment) 

CORONL-R. 

statement  to  supervisors H4 

subpci^na  by   litHi 

oath  to  foreman  of  coroner's  jury l.".T 

of  other  jurors -j."  S 

return  lo  atlachmcnt  by  coroner L'«i2 

warrant  of 201 

recognizance  of  witness  at  inquest 2<»."5 

warrant  of  commitment  by 266,  371 

inquest  of 2W,  2<w» 

testimony  taken  and  to  be  annexed 24>'> 

Corporation: 

sunntions  on 243 

affidavit  of  serving  summons  on 243 

Criminal  Statistics,  355.  *    * 

D. 

Death  Warrant. 

warrant,  death 177 

certificate  of  execution  of 202 

Demurrer. 

to  indictment 154 

Discharge. 

onler  of,  when  defendant  is  in  jail 1^ 

for  want  of  evidence 19 

on  compromise  of  crime 241 

Disorderly  Child. 

information  against 313 

Disorderly  Person. 

complaint  against • • 3^8a 

warrant  for 3:^> 

return  to  warrant  against ;^W 

connnitnient  of 3:^ 

warrant  to  commit  for  not  giving  security  to  support  wife  and  children  i^'I 
ceriificate  of  conviction i 335 

District  Attorney. 

application  of.  tr>  irovernor  for  requisition 274,  275 

precept  to  oyer  and  terminer 1 

proclamation  on  precept 2 

notice  to,  of  execution,  commission  of  insanity 190 

statement  of  conviction  by  notice  to.  oi  cummitment  of  fugitive 103 

E. 

Execution. 

invitation  to  persons  to  be  present  at  execution ••••••...•.••  20i 

Extradition 38S 

F. 

Filiation. 

Older  of , ,  ...291.  ^> 
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FuomvE.  Form. 

warrant  of  arrest  of  fugitive  from  another  state ••••  101 

commitment  of  fugutive .-,.    -  J^ 

notice  to  disirict  attorney  of  commitment  of  fugitive ■. ,  ■ .  »      103 

notice  to  governor ..  104 

G. 

Governor. 

district  attorney's  application  to,  for  requisition 

GkAM)  Jl'KV. 

oath  of  witness  before •• • 14f^ 

oath  of  foreman 14^ 

oath  of  jurors 144,  145 

order  to  liraw 140 

order  for  l>oard  of  supervisors  to  draw    141 

indorsement  of  clerk  of  board  upon 142 

H. 

Habeas  Corpus. 

apphcation  for ^ 344,  346 

writof 345,  34T 

L 

Impeachment. 

art  icles  of 5 

summons  to  court  of 6 

oath  to  members  of  court T 

writ  and  process  of  court 9 

Indictment. 

affidavit  for  removal  and  stay 157,  361 

for  St  ay 160 

g«»neral  form  of  149 

affidavit  to  set  aside  indictment 151 

order  setting  aside  indictment 152 

order  of  discharge,  if  new  indictment  be  not  found 15^ 

-■demurrer  to 154 

order  removing  to  another  court 9,  159 

against  corporation,  See  Grim.  Code,  §  681. 

Indorsement. 

indorsement  on  warrant  where  defendant  is  to  be  arrested  in  another 

county Ill 

to  be  made  on  statement  and  de})osition  of  defendant  on  discharge  ....  124 

on  statement  and  deposition  where  crime  is  bailable 129 

on  statement  and  deposition  where  defendant  is  believed  to  be  guilty. .  127 

where  crime  is  bailable  and  bail  is  taken 12t> 

where  defendant  is  believed  to  be  guilty,  and  crime  is  not  bailable 128 

on  deposition  when  bail  not  taken 130 

to  be  made  on  warrant  in  bastardy  case  when  arrest  is  made  in  another 

Ciumty 28ft 

of  indictment 147 

when  no  bill  found    14S 

Information. 

mineral  form  of 2.'> 

for  false  ]»retenses 4:J 

for  misdemeanor  or  felony 44,  TS 

for  iloi:  fighting 6-*^ 

for  an  atfray 2i^ 

cruelty  to  animals  and  neglect 3(t 

for  bigamy 47 

for  assault  and  iMittery ^ 


;xvi  IlTDKX   TO   FOKMS. 

iHroRifATioy — Continued.  Form. 

for  keeping  disorderly  honse 41 

for  violating  city  ordinanco*  *  *  * 61 

for  breach  of  peace 48 

foi  assaulting  an  officer 34 

for  acts  tending  to  create  breach  of  peace 49 

for  perjury 82 

for  arson 27 

for  arson,  second  and  third  degrees 28 

for  refusing  aid  to  an  officer 88 

for  interfering  with  officer « 68 

for  larceny 70 

for  burglary,  first  degree,  and  larceny 50 

for  larceny  from  the  person 71 

for  robbery,  first  degree 90 

for  burglary  and  larceny 61 

for  receiving  stolen  goods 86 

for  libel 72 

for  assault  with  sharp  and  dangerous  weapon 46 

for  seduction 91 

for  forgery 45 

against  disorderly  person  under  §  899,  Code  Crim.  Proc ;  subd.  1 820 

under  subd.  2 52 

under  subd.  3 53 

under  subd.  5 ^ 54 

tinder  subd.  6 55 

under  sulxi.  7 56 

under  ?ub<1.  8 57 

Tinder  subd.  9 58 

against  habitual  criminal  under  Code  Crim.  Proc,  §  512,  subd.  1 59 

against  vagrant  under  Code  Crim.  Proc,  §  887,  subd.  1 308 

under  subd.  4 :JIO 

under  subd.  7 311 

undersulnl.  8 309 

against  disorderly  child 40 

against  person  selling  chattels  under  Laws  1868,  chap.  280 92 

against  ])erson  selling  material  left  for  manufacture,  under  L.  1881 ....  93 

against  fighting  animals 83 

against  reckless  driving 87 

against  keeping  gambling  place 66 

against  keeping  place  for  fighting  dogs,  etc 42 

against  confining  milch  cows  in  crowded  iiiclosure.  under  Laws  of  1864.  35 

against  abandoning  maimed  creature  in  public  place 62 

against  \vr«>ng  relating  to  public  moneys 35;} 

against  person  permitting  child  to  beg 60 

against  selling  mortgage,  personal  property 94 

against  setting  on  foot  fights  among  game  animals 39 

against  permitting  a  place  to  be  kept  for  fighting  dogs,  etc.,  under  Laws 

of  18<>7 37 

against  person  arrested  without  warrant  for  committing  felony 114 

against  public  intoxication ■ 85 

for  assault  with  intent  to  ravish  a  woman  of  ten  years  and  over 32 

for  seizure  of  gambling  apparatus 67 

for  assault  with  intent  to  kill 30 

against  cliild  begging 314 

for  assault  with  intent  to  ravish  a  child 33 

for  killing  unborn  quick  child 6d 

for  rescuing  a  prisoner 89 

for  female  under  sixteen  in  house  of  prostitution 84 

for searclj  warrant ....268,260,  373 

against  truant  child 813 

against  crime  of  mayhem .• 76 

for  assault  with  intent  to  kill  with  firearms 31 

for  ninnTer  x\'i I  h  design 81 

for  ( inln  zzlcnu'iit 357 
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for  malicious  trespass 74 

for  overdriving,   etc , 38 

for  nianslaugliter  first  degree , . , 75 

fornllowinc:  disabled  animals  to  He  in  highways 64 

for  carrying  creatures  in  a  cruel  manner 66 

for  murder  committed  in  commission  of  felony 80 

for  murder  committed  by  act  dangerous  to  others,  Laws  1876 79 

for  malicious  mischief,  Laws  1877 73 

Inquests.     (See  Coroner.) 

Ikquisitiox. 

peiieral  form  of ,. 189 

of  commission  on  insane  person .,.. ..v...     185 

Insanity. 

inrjuisition  on  190 

onlor  of  court  when  jury  find  defendant  insane  before  trial 192 

order  of  court  when  person  is  acquitted  for 168 

onhM-  of  court  wlien  person  is  found  insane  by  commission 191 

id.,  ap|>ointing  commission  in  case  of 189 

order  inquisition  of  commission  on 17*^ 

verdict  of  jury 1<<7 

Intoxication. 

information  for  public  intoxication 85 

warrant  to  commit  for 253 

J. 

J  r  DO  ME  NT. 

of  court  of  special  sessions 248 

JUHY. 

order  directing  to  be  summoned 245 

JrnoKS. 

oath  of 246 

Gkand  Jury. 

transfer  of  cases  to  from  special  sessions 341*343 

N. 

New  Trial. 

order  granting 460 

am.lavit  for 173 

Notice. 

to  settle  bill  of  exceptions 170 

to  district  attorney  of  motion  is  arrest  of  judgment 175 

notice  of  appeal  by  defendant 204 

id.,  by  ])eople 205 

athdavit  for  publicai  ion  of  not  ic«^  of  appeal 2<)6 

of  ap])lication  for  certificate  of  reasonable  <!oulit 209 

of  arizumont 211 

by  superintendent  or  overseer  of  the  poor  that  application  will  be  to.    . 

increase  amount  in  bastardy  case 302 

to  reduce  amount 3<>4 

of  a])peal  from  onler  of  filiation 306 

to  district  attorney  of  execution  commission  in  case  of  insanity  (a) 18$> 

to  person  liable  to  support ^VJ 

of  moti(m  for  removal  of  indictment 158 

of  inquisition  as  to  insane  convict 179 

of  ai)plication  for  bail  in  cities 217 

of  api)lication  for  remission  of  forfeiture  of  bail 226 

of  application  to  send  case  to  grand  juirj  from  special  sessions 241 


tXYUl  INDEX   TO  FOEMS. 

Oath:  Form. 

where  Juror  on  commlsston  is  challenged 181 

to  witness  when  juror  is  challenged 182 

of  witness  on  inquest  as  to  insanity 134 

of  officer  in  charge  of  jury 164,  247 

to  witness  before  grand  jury 14H 

of  members  of  court  of  impeachment 1 

of  jurors,  special  sessions 246 

of  interpreter , 19^ 

of  foreman  of  coroner's  jury 257 

of  other  jurors 258 

of  witness 25d 

of  commission  to  Inquire  in  case  of  insanity 180 

of  foreman  of  grand  jury.... 143 

of  other  ^rand  jurors 144,  145 

of  commissioners ..•., ....••.•••• 369 

of  interpreter 870 

Ordkr: 

settingaside  indictment 152 

removing  indictment 9 

to  bring  prisoner  sentenced  to  death,  before  the  court 201 

to  remove  case  to  grand  jury  under  §  57,  Cr.  Code 343 

for  attendance  of  witnesses  who  are  without  the  county 348 

of  discharee  if  new  indictment  be  not  found ,  153 

that  arrest  be  made  on  Sunday *     06 

enlarging  time  to  settle  bill  of  exceptions 171 

on  publication  of  notice  of  appeal 207 

of  reversal  and  ordering  new  trial 212 

of  justice  as  to  notice  to  be  served  on  district  attorney  on  applying  for 

bail 214 

allowing  or  disallowing  bail 132,  219 

to  discharge  prisoner  on  giving  bail 220 

order  for  recommitment  on  forfeiture  of  bail :V>0 

to  examine  witness  conditionally 2*>9 

directing  jury  to  be  summoned 245 

of  filiation  in  bastardy 291,  295 

to  compel  mother  to  support  bastard  child 300 

reducing  amount  to  be  paid  by  father  of  bastard. .  i 302 

warrant  for  seizure  of  property  of  absconding  father 305 

declaring  habitual  criminal 349 

of  court  when  prisoner  is  acquitted  on  ground  of  insanity 108 

order  of  court  appointing  commission  to  Inquire  into 189 

when  commission  Hnd  him  insane 191,  192 

for  order  to  support  poor  relative 336 

compelling  relative  to  support 338 

on  applicHtion  removing  indictment 159 

order  granting  stay  on  removal  of  indictment • .  •  •  101 

to  commit 118,  133 

for  sessions 10 

that  witness  give  security  for  his  appearance 138 

to  draw  grand  jury 140 

when  defendant  acquitted  on  the  ground  of  insanity 168 

Pardons  and  Commutations 884,  385 

Plka  : 

of  guilty , 1.55 

of  demurrer 154 

of  guilty  of  lesser  crime 155 

of  not  guilty 155 

of  former  acquittal 155 

of  insanity 156 

Poor  Relative: 

application  for  order  to  support 336 

notice  to  person  liable  to  support 337 

order  compelling  relative  to  support 333 
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Precept:  Form, 

district  attorney's  precept  to  over  and  terminer i...  1 

proclamation  on ,  o 

return  to ./............'!.!...!.!.!*/..!'.!!!.!!.  !!!**//,  3 

Prisoners: 

calender  of,  at  jail ,.,.  4 

order  of  court  m  lien  prisoner  is  acquitted  on  ground  orin8anity.V..'V.'"'  168 

Proclamation. 

on  district  attorney's  precept 2 

Publication; 

atfidavit  for  publication  of  notice  of  appeal 20*1 

order  of....  207 

attidavit  of  publication 208 

pREfi  nancy: 

inquiNJiion  on 200 

iiujuiry  into  pregnancy  of  female  se«itcnced  to  death 19;} 

subjxena  of  district  attorney  in UJ4 

oath  to  juror  in im. 

oatli  of  rliiillenged  juror 197 

oath  to  witness U^ 

oath  to  interpreter 199 

R. 

BKCCG  NIZ  ANCE : 

of  disorderly  person .  3.% 

for  supjHjrt  of  wife  and  chihlren ;^{1 

for  good  behavior  of  «lis<>rderly  person 3o2 

id.,  taken  after  commitment ;j:^2 

order  to  discharge,  on  setih'mcnt  In  misdemeanor 241 

by  wltne:>ii  at  coroner's  inqu«*Pt 2ft.*> 

to  accompjiiiy  ordi?r  on  removal  of  indictment 102 

to  keep  the  peace 15 

complaint  on  estreated  recognizance 229 

Removal  <>f  Indictments. 

notice  of  motion  f«)r  the  T«>moval  of  an  indictment  from  court  of  ses- 
sions to  oyer  and  terminer ir)8 

application  for  n-moval  of  in<lictmenr  before  trial 157 

order  <m  applieatitm   removing  indictment  from  sessions  to  oyer  and 

terminer 159 

recognizance  to  accompany  order  removing  indictment 162 

affidavii  to  obtain  order  for  stay IW 

order  granting  stay 101 

Retikn. 

to  warrant  of  arrest 97,  859 

where  all  deftMjdants  cannot  l>e  f (mnd 97 

when  magistrate  is  absent 98 

when  magistrate  has  gone  out  of  office 99 

against  disorderly  person 330 

to  warrant  for  felony 330 

to  service  of  subpo'iia 235 

to  attachment  of  coroner 262 

to  district  attorney's  jjrecept 3 

by  sheritf  of  resisters 21 

Requisition. 

rules  for  requisition 274 

district  attorney's  ap]>lication  for * 275 

affidavit  to  accompany 277,  875 

for  military  aid 20,  22 

application  for 878 

Riot  Act. 

return  of  names  of  aiders  and  abettors  under  riot  act ...  28 

call  for  military  to  suppress 28 

20 
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s. 

Skarcu  Warrant.  ^irm*. 

iiiformaiion  for •• 268,  2H'* 

soarch  warrant,  form  of i^*^ 

return  to 27:2 

Inventory  and  aftidavit  thereto 27-i 

receipt  for  j>roperty  taken  under 2il 

Seckktakv  of  Statk. 

clerk*s  statement  uf  convictions  to Sbo 

Siiki{iff\s 

return  to,  district  attorney's  precept 3 

proclamation  on  district  attorney's  precept 1 

calendar  <»f  prisoners  in  jail 4 

retpii^ition  for  niiliL-iry  aid 20.  23 

certificate  of  resist ers 21 

criminal  statistics,  report  of S53 

Special  Verdict. 

form  of 165 

notice  of  argument  on 166 

SUBPOCNA.  86S 

of  justice  of  s^^ecial  sessions ^ 23') 

to  iuvesiiirate  wbetlier  or  not  crime  has  been  committed 2i>? 

duces  t<*cuni '. . .  iSU 

under  secti«m  012 231,  23:{ 

s«Mvioe  of,  return  to 2o5 

by  coroner 26<) 

in  bastardy  c:ise 29"> 

subpo'ua  on  appeal  in  bastardy  case 3ffl 

for  a  grand  jury 231 

return  to 23.'> 

ju'oof  of  ser\'ice  of 232 

in  'commission  of  sanity  of  defendant 183 

Statkmknt. 

statement  of  defendant,  general  form 1 19 

autlientication  of 120 

of  questions  of  justice 115 

Stay. 

affidavit  for IQO 

order  granting 161 

certiticate  for  on  appeal 210 

SrMMONs. 

to  corporation • 243 

affidavit  of  serving  on 243 

to  mother  of  bastard  child 296-299 

summons  to  parent  to  attend  examination 815 

to  master 339b 

to  court  for  trial  of  impeachments 6 

Surety. 

justification  of 221 

Surety  of  tiik  Peace. 

information  for  the  purpose  of  obtaining  surety  of  the  peace 11 

examination  of  complaint  on  foregoing  information 14 

warrant  of  arrest  on  against  person 12 

warrant  of  arrest  to  keep  the  peace  against  property. 13 

recognizance  to  ke«'p  the  peace 15 

warrant  f)f  commitment  where  prisfnier  refuses  to  give  surety jrt 

similar  warrant  where  offense  was  committed  in  presence  of  magistrate  17 
warrant  to  release  prisoner  commited  under  either  of  the  foregoing 

warrants Ig 

discharge  for  want  of  evileuce U» 
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Testimony.                                                                                                 Form, 
autbeniication  of 121. 

u. 

Undertaking. 

deputation  to  arrest  endorsed  on •  224 

to  appear  before  magistrate  issuing  warrant  when  taken  in  another 

county 112 

to  grand  jury  in  case  triable  at  sessions 135 

of  witness  to  appear,  etc.,  without  sureties 136 

of  witness  to  appear  etc.,  with  sureties 137 

after  indictment -^^ 

of  l)ail  on  recommitment '^>* 

to  special  sessions 116 

to  sessions  or  oyer  and  terminer --1 

to  be  taken  by'junice  in  bastardv  case,  etc 287,  28t> 

undertaking  of  pan-nt,  master  of  guardian  or  vagrant  child 317,  316 

of  master  for  appearance H39c 

of  clerk  or  apprentice,  etc 839d 

to  be  erivon  bv  mother  of  bastard,  etc 875 

to  keep  the  peace T T. 15- 

V. 

Vagkant. 

information  against 306,  312 

warrant  against 312 

warrant  to  commit 323 

to  commit  on  plea  of  guilty 3*24 

after  trial,  plea  of  not  guilty 32:? 

engagement  of  parent,  master  or  guardian  of  vagrant  child 317 

undertaking  of  parent  of 316 

summons  to  parent  of 315 

certificate  of  conviction,  vagrant 322 

Venire. 

for  jury  in  special  sessions 245 

Verdict. 

special 165 

insanity 167 

w. 

Waiver. 

entry  of,  by  justice 120  201 

iV  ARRANT. 

warrant  of  ai  rest — general  form 95 

returns   on 97,  ©8,  99,  1 11 

proof  of  justice's  signature 110 

tliat  may  be  on  Sunday 9t  ^ 

after  escape  or  rescue luO 

for  fugitive  from  anotlier  state 101 

bench  warrant 150 

warrant  for  disorderly  person 3:)0 

return  to 330 

to  commit  child  under  sixteen  years,  plea  of  guilty 252 

to  commit  child  under  sixteen  years,  plea  not  guilty 251 

to  commit  on  failure  to  give  undertaking  to  keep  tlie  peace 10,  17 

to  release  on  failure  of  giving  undertaking  to  keep  the  peace 18 

to  discharge  for  want  of  evidence 19 

under  laws  to  prevent  prize  fights  and  cruelty  to  animals  108 

for  seizure  of  gaming  apparatus 105 

for  refusin^to  obey  subpoena 236 

for  habitual  criminal 107 

against  vagrant • « 312 . 
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Fonn. 

against  female  under  sixteen  living  in  house  of  prostitution 106 

to  coiiiinit  vagrant  child  liaving  parent,  guardian  or  master;  plea  of 

guilty .320 

on  plea  of  not  g^ilty 31^ 

warrant  to  commit  vagrant  child,  having  no  parent,  guardian  or  master 

on  plwi  of  guilty 321 

to  commit  child  found  begging,  pica  of  guilty 32S 

plea  of  not  guilty 327 

to  commit  a  vagrant  on  plea  of  guilty 324 

to  commit  vagrant  after  trial ;  pica  of  not  guilty 323 

to  commit  disorderly  person  for  not  giving  security  to  support  his  wife 

and  children 352 

to  commit  disorderly  person  for  not  giving  security  for  good  behavior. 

16,  333 

affidavit  proving  handwriting  of  justice  issuing  warrant 110 

return  to 97 

commitment  on  warrant  for  felony.     (See  Commitment. ) 

permission  to  execute  in  another  county Ill 

of  arrest  for  midemeanor t 109 

permi<<sion  to  execute  in  night-time 96 

against  child  begginsf 326 

to  commit  person  intoxicated  in  public  place 25:} 

of  commitment  after  conviction 176 

death  warrant. 177 

to  discharge  defendant  from  custody 19,  125 

warrant  of  discharge  on  compromise 241 

coroner's  warrant 2('i6 

of  commitment  by  coroner 2*)6 

of  arrest  for  father  of  bastard 282,  2S4 

of  commu  ment  of  putative  father  in  bastardy  case 294 

of  discharge  in I 296,  377 

to  commit  mother  of  biistard  child *. :)(>I 

to  commit  mother  for  refusing  to  disclose  name  of  father *ji«7 

for  seizing  pro|>erty  of  absconding  father :i(X'y 

undertaking  to  appear  before  magistrate  Issuing  warrant  in  another 

county 112 

against  truant  child 318 

of  arrest  of  apprentice 340 

to  keep  the  peace 12,  13 

to  api^ear  at  court  of  sessions 376 

Witness. 

undertaking  of  to  appear  without  sureties 136 

security  for  a]H)earance  of  137 

order  that  witness  give  security ViS 

commitment  of,  for  refusal 139 

affidavit  to  obtain  order  to  examine  conditionally • 2.'^ 

order  to  examine 1 239 

affidavit  for  attendance  of  foreigu  witness 348 

Wbit  and  Process. 

of  court  of  impeachment ••.«•••••••#•#• •      & 
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